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SCHEDULE 


8H0WINO   IK   WHAT    VOLUMES    OF   THIS    SERIES   THF   CASES 

RfiPO&TKD  IN  THE   SEVERAL  VOLUMES  OP  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


■tat*  rapotti  «n  In  puenthesea,  and  the  nomben  of  thia  aerlet  In  bold-fseed  flgnns. 


-AHA.  -  (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (90, 
91)  84;  (92)  85;  (93)  30;  (94)  33;  (95)  86;  (96,  97)  38;  (98)  39;  (99) 
48;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106. 107, 108)  54; 
(109.  110)  65;  (111)  56;  (112)67;  (113)59;  (114)  68;  (115,  116)  67; 
(118,  119)  78;  (120)  74;  (121)  77. 

Abkahsis.  — (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  SO;  (53)  88;  (64)  86; 
(65)  89;  (56)  36;  (57)  38;  (5S)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  68;  (65)  67;  (66)  74;  (67)  77. 

Oautorioa.  — (72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  81;  (87,  88)  82 
(89)  83;  (90.  91)  85;  (92,  93)  87;  (94)  «8;  (95)  89;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  48;  (104)  43, 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  68;  (112) 
63;  (113)  54;  (114)  55;  (115)  66;  (116)  58;  (117)  69;  (118)  68;  (U9)  63 
(120)  66;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77 
(127)  78;  (128,  129)  79;  (130)  80. 

OOLOBADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  80;  (15)  88;  (16)  86; 
(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 
(25)  71;  (26)  77. 

Co«MECTicirr.-(54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 
(61)  89;  (62)  36;  (63)  38;  (G4)  48;  (65)  48;  (66)  60;  (67)  68;  (68)  67; 
(69)  61;  (70)  66;  (71)  71;  (72)  77. 

DlUAWABE.  —  (6  Houit.)  1;  (6  Houst.)  88;  (7  Honat.)  40;  (9  Houst.)  43; 
(1  MarT.)  66;  (2  Marv.)  69;  (1  Pennewill)  73. 

PLoaiDA.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  30; 
(30)88;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (36)  61;  (37)  63; 
(88)  66;  (39)  68;  (40)  74;  (41)  79. 

OiOBOiA-  -(76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80 
(85)  81;  (80)  88;  (87)  27;  (88)  30;  (89)  32;  (90)  36;  (91,  92,  93)  44 
(94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  69;  (100)  68;  (101)  66 
(102)  66;  (103)  68:  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (108)  76 
(109)  77;  (110.  Ill)  78. 

Idaho.  —  (2)  85. 
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iLMiron.  — (121)  8;  (122)  3;  (123)  6;  (124)  7;  (128)  8;  (126)  0;  (127)  11? 

(128)  16;  (129)  16;  (130)  17;  (131)  19;  (132)   88;   (133,   134)  83;  (I35X» 

86;   (136)  89;   (137)  31;  (138,  139)  38;  (140.  141)  33;  (142)  34;  (143» . 

144,  145)  36;  (146,  147)  37;  (148)  39;  (149.  150)41;  (151)  48;  (152)  43;. 

(154)46;   (153,155)46;   (156)47;  (157)48;   (158)49;   (159)50;  (160. 

161)  68;  (162)  63;  (163)  64;  (164,  165)  66;  (166)  67;  (167)  69;  (168,  169> 

61;   (170)  68;   (171)  63;   (172,   173)  64;   (174)  66;  (175)  67;  (176)  68^ 

(177,  178)   69;  (179)  70;  (180,  181)  78;  (182)   74;  (183,  184)  76;  (185)> 

76;  (186)  78;  (187)  79;  (188)  80. 
IiroiANA.— (112)  8;  (113)  3;  (114)  6;   (115)  7;  (116)  9;  (117,  118)  10;  (119t 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88? 

(128)  86;   (129)  88;  (130)  30;   (131)  31;  (132)  38;  (133)  36;  (134)  89? 

(135)  41;  (136)  43;   (137)  46;    (138)  46;    (139)  47;   (140)  49;  (1,  2,  a 

Ini  App.;  141)  60;  (4,  5,  6  lad.  App.;  142)  61;  (7,  8  Ind.  App.;  143)68; 

(9,  10  Ind.  App.)  63;  (11  Ind.  App.)  64;  (13  lad.  App.;  144)  65;  (14. 

Ind.  App.)  66;  (15  lad.  App.;  145)  67;  (146)  68;  (16  Ind.  App.)  59;  (17^' 

Ind.   App.)  60;   (147,   148)  68;  (18  Ind.   App.;  149)  68;  (150;  19  Ind.. 

App.)  66;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.   App.)  69;  (152)  71? 

(22  Ind.  App.)  78;  (153)  74;  (23  Ind.   App.;  154)  77;  (24  Ind.  App.> 

79;  (155)  80. 
Iowa.  — (72)  8;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  SO? 

(81)  85;  (82)  31;  (83)  38;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 

(89,  90),  48;  (91)  51;  (92)  64;  (93)  67;  (94,  95)  68;  (96,  97)  59;  (98)  60; 

(99)  61;  (100)  68;  (101,  102)  63;  (103)  64;  (104)  66;  (105)  67;  (106)  68? 

(107)  70;  (108)  75;  (109)  77;  (110)  80. 

Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81? 

(45)  83;  (46)  86;  (47)  87;  (48)  30;  (49)  33;  (50)  34;  (51)  87;  (52)  39; 

(53)  48;  (54)  46;  (55)  49;  (56)  54;  (57)  57;  (58)  68;  (59)  68;  (60)  78; 

(61)  78. 
Kjwtucky.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  25;  (90)  295. 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  63;   (98)  66;. 

(99)  69;  (100)  66;  (101)  72;  (102)  80. 
Louisiana (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La,. 

Ann.)  81;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (46,. 

47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  68;  (50  La.  Ann.)  69?, 

(51  La.  Ann.)  72;  (52  La.  Ann.)  78. 
Mainb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)  41?. 

(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74^ 

88;  (75)  82;  (76)  85;  (77)39;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51? 

(83)  55;  (84)  57;  (85)  60;  (86)  68;  (87)  67;  (88)  71;  (89)  73;  (90)  78? 

(91)  80. 
llASSACHUSEiTS.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)15;  (151> 

81;  (152)  83;  (153)  25;  (154)  26;  (155)  81;  (156)  82;  (157)  84;  (158)  35? 

(159)  38;  (160)  89;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52? 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70^ 

(173)  73;  (174)  75;  (175)  78;  (176)  79. 
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MiOHlOAK.-(60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69.  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 

82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  SO;  (92) 

81;  (93)  88;  (94)  84;  (95,  96)  85;  (97)  87;  (98)  89;  (99)41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  58;  (105)  56;  (106)  58;  (107)  61; 

(108)  68;   (109)  68;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 

69;  (116,  117)  72;  (118)  74;  (119)  75;  (120)  77;  (121,  122)  80. 
IIIHNBSOTA.  — (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  38;  (50)  36;  (51,  52) 

88;  (53)  30;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)49;  (59)  50;  (60)  51; 

(61)  58;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,   68)  64;   (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (75)  74;  (76,  77)  77; 

(78,  79)  79. 
HississiFPL  — (65)  7;  (66)  14;  (67)  10;  (68)  84;  (69)  80;  (70)  85;  (71)  48; 

(72)  48;  (73)  66;  (74)  60;  (75)  65;  (76)  71;  (77)  7a 
Missouri.  — (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)  80;  (102)88;  (103)  88;  (104,  105)  84;  (106)  87;  (107)  88; 

(108, 109)  38;  (110, 111)33;  (112)34;  (113,  114)  35;  (115)  37;  (116,  117) 

88;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  58;  (132)  53; 

(133)  54;  (1.34)  66;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

68;  (141,  142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  14S)  71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156)  79; 

(157)  80. 
IfOHTANA.— (9)  18;   (10)  84;  (11)  88;  (12)  83;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  68;  (18)  56;  (19)  61;  (20)  68;  (21)  69;  (22)  74;  (23)  75. 
Hkbraska.  —  (22)  8;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 

87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  58;  (47,  48) 

68;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (65)  70;  (56)  71; 

(67)  78;  (58)  76;  (59)  80. 
KlVADA.  —(19)  8;  (20)  19;  (21)  87;  (22)  58;  (23)  68;  (24)  77. 
Kbw  Hampshire.  —  (64)  10;  (62)  18;  (65)   83;  (66)  48;  (67)  68;  (68)  73; 

(69)  76. 

Hiw  Jerskt.  —  (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  88;  (60  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J. 
Eq.;  68  N.  J.  L.)  66;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (67  N.  J.  Eq.) 
78;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78. 
"Wiw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 
(114)  11;  (116)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 
181)  87;  (132,  133)88;  (134)  80;  (135)  31;  (136)  38;  (137)83;  (138)  34; 
(139)36;  (140)  37;  (141)  88;  (142)  40;  (143)  48;  (144)  43;  (145)  45; 
<146)  48;   (147)  49;    (148)  51;    (149)  58;    (150)  66;    (151)  56;    (152)  57; 
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(153)  60;  (184)  61;  (155)  63;   (156)  66;  (167)  68;  (168,  169)  70;  (160) 

73;  (161,  162)'76;  (163,  164)  79;  (165)  80. 
Worth  Oabolin a.  —  (97,  98)  8j  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  28;  (108)  28;  (109)  86;  (110)  28;  (111)  32 

(112)  84;  (113)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  63;  (118)  64 

(IIU)  66;  (120)  68;   (121)  61;  (122)  66;  (123)  68;  (124)  70;  (125)  74 

(126)  78;  (127)  80. 
NoKTH  Dakota.  —  (1)  26;  (2)  88;  (3)  44;  (4)  60;  (5)  67;  (6,  7)  66;  (8)  73. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29| 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49; 

(53  Oliio  St.)  63;  (54  Ohio  St.)  66;  (56,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 

(58  Ohio  St.)  66;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;   (61  Ohio  St.)  76; 

(62  Ohio  St.)  78. 
Obbqon.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21)  28;  (22) 

29;  (23)  87;  (24)  41;  (25)  42;  (26)  46;  (27)  60;  (28)  52;  (29)  64;  (30) 

60;  (31)  66;  (32)  67;  (33)  72;  (34)  76;  (35)  76;  (36)  78. 
Pknnsylvania.  —  (116b  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (126  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St)  14;  (128,  129  Pa.  St.)  16;  (130,  131  Pa.  St.)  17; 
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83;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  87;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42:  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  62;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  66;  (178  Pa.  St)  56;  (179,  180  Pa.  St.)  67;  (181  Pa.  St.) 

69;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.   St.)  64;  (186  Pa. 

St.)  66;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa. 
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(100)  66;  (101)  70;  (102)  73;  (103)  76;  (104)  78;  (105)  80. 
Tbxas.— (68)  2;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;   (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;   (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  87; 


10  Schedule; 
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Wnoossni.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74.  75)  17;  (76,  77)  80;  (78) 

83;  (79)  84;  (80)  87;  (81)  89;  (82)  33;  (83)  35;  (84)  36;  (85,  86)  39; 

(87)  41;   (88)  43;   (89)  46;  (90)  48;   (91)  51;   (92)  53;  (93)  57;  (94)  59; 

(95)  60;  (96,  97)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74; 

(104,  105)  76;  (106)  80. 

WTOHQia.  —(8)  81;  (4)  68;  (6)  68;  (6)  71;  (7)  75;  (8)  80. 
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GATZOW  V.  BUENING. 

ri06  Wis.  1,  81  N.  W.  1003.] 

TRIAL  BY  JURY— BASIS  FOR  OHALLENGB.— In  Impanel- 
tag  n  Jury  called  to  try  an  action,  defendexi  upon  the  ground  tliat 
the  acts  complained  of  were  done  in  pursuance  of  the  by-laws  of 
a  liverymen's  union,  to  which  the  defendants  belonged,  the  jurors 
may  properly  be  asked,  as  a  basis  for  challenge,  whether  they  are 
biased  against  unions. 

TRIAL— IMPANELING  JURY— WAIVER  OF  OBJECTIONS. 
A  failure  to  object  to  a  collected  jury  waives  any  objections  to  the 
improper  exclusion  of  questions  put  to  them  on  their  examination. 

DAMAGES-ACTION  FOR— NOTICE  OF,  WHEN  UNNECES- 
SARY.— Notice  of  an  action  for  the  loss  of  money  and  injury  to  the 
feelings,  caused  by  an  unlawful  conspiracy  and  the  acts  done  pur- 
suant thereto,  is  not  necessary  under  the  Wisconsin  statute,  requir- 
ing notice  to  be  given  of  an  action  to  recover  damages  for  an  in- 
Jury  to  the  person,  as  the  statute  refers  to  bodily  Injuries  and  such 
action  is  not  within  it. 

ACTIONS— TORT— BREACH  OF  CONTRACT.— An  action  is 
not  one  for  breach  of  contract,  but  sounds  in  tort,  where  the  com- 
plaint sets  forth  a  conspiracy  to  commit  a  wrong,  and  acts  pursu- 
ant thereto,  to  the  special  injury  of  the  plaintiff. 

UNLAWFUL  COMBINATIONS— LIVERYMEN'S  ASSOCIA- 
TION—STIFLING COMPETITION  IN  BUSINESS.— A  combination 
of  liverymen  to  limit  their  services  to  persons  patronizing  them 
exclusively,  and  to  monopolize  the  livery  business  in  a  particular 
city,  including  such  service  for  the  burial  of  the  dead,  and  to  carry 
prices  to,  and  maintain  them  at,  such  a  level  as  the  combination 
may  see  fit  to  adopt,  and  to  so  stifle  competition  and  hamper  indi- 
vidual, independent  industry  in  regard  to  such  business  as  to  para- 
lyze individual  effort  and  compel  every  person.  In  order  to  obtain 
proper  facilities  for  a  funeral,  to  submit  to  the  dictates  of  the  com- 
bine, is  clearly  unlawful  as  against  public  policy. 

PUBLIC  COMBINATIONS. -IF  AN  UNLAWFUL  COMBINA- 
TION EXISTS,  IT  IS  NONE  THE  LESS  UNLAWFUL  because  ex- 
isting  under  a  self-imposed  constitution  and  governed  by  by-laws. 
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and  because  It  conducts  Its  operations  In  a  public  or  seml-publ!e 
way,  asserting  the  right,  In  pursuit  of  its  purposes,  to  Interfere  with 
Individual  liberty  and  with  the  public  Interests. 

UNLAWFUL  COMBINATIONS— LIVERYMEN'S  ASSOCIA- 
TION—ACTION FOR  DAMAGES— DEFENSE.— In  a  proceeding 
for  damages  for  wrongdoing  by  an  unlawful  combination  of  livery- 
men to  the  special  Injury  of  an  individual,  the  constitution  and  by- 
laws of  the  association,  and  protests  of  its  members  of  innocence 
of  bad  Intent,  and  of  adherence  to  the  obligations  of  their  associa- 
tion, however  Innocent  may  be  Its  name,  to  prevent  incurring  its 
penalties,  will  constitute  no  protection  whatever,  as  regards  com- 
pensatory damages  to  a  person  specially  injured  by  overt  acts  of 
its  members  in  pursuit  of  the  purposes  of  the  conspiracy. 

UNLAWFUL  COMBINATIONS  AND  UNLAWFUL  ACTS 
DONE  PURSUANT  THERETO— LIVERYMEN'S  ASSOCIATION.— 
if .  a  member  of  a  liverymen's  association  lets  a  hearse  and  carriage 
to  a  customer  to  be  used  at  the  funeral  of  the  latter's  child,  but, 
upon  learning  that  the  person  in  charge  is  an  undertalser  and  livery- 
man doing  an  independent  business,  joins  with  the  secretary  of  the 
association,  in  accordance  with  its  rules,  in  sending  the  rehicles 
away  from  the  customer's  house  just  as  they  are  about  to  be  used 
and  when  another  hearse  cannot  be  supplied,  and  for  the  purpose 
of  demonstrating  the  power  of  the  association  to  punish  independ- 
ent liverymen  and  persons  dealing  with  tLem,  such  acts  are  unlaw- 
ful, and  the  wrongdoers  are  answerable  for  both  actual  and  exem- 
plary damages. 

UNLAWFUL  COMBINATIONS— UNLAWFUL  ACTS— RE- 
STRAINT OF  TRADE.— While  a  combination  of  persons,  to  restrict 
legitimate  trade  or  commerce  in  any  field,  may  not  interfere  with 
trade  or  individual  freedom,  yet  overt,  unlawful  acts  by  two  or 
more  of  Its  members,  acting  by  agreement  to  carry  out  Its  pur- 
poses, will  render  the  combination,  as  to  them,  unlawful. 

TRIAL.— THE  RIGHT  TO  A  SPECIAL  VERDICT  IS  ABSO- 
LUTE, under  the  Wisconsin  statute,  if  requested  before  argument 
to  the  jury,  and  It  Is  the  duty  of  the  trial  court  to  prepare  its  form. 
Hence,  If  a  special  verdict  is  requested,  before  any  argument  to 
the  jury,  It  Is  error  for  the  court  to  shift  such  duty  to  the  moving 
party  and  then  to  deny  his  motion  as  coming  too  late,  where  it  is 
renewed  at  the  close  of  argument  and  questions  are  submitted  for 
the  approval  of  the  court. 

TRIAL-DENIAL  OF  REQUEST  FOR  SPECIAL  VERDICT. 
It  Is  not  material  error,  when  the  facts  admitted  or  established  be- 
yond reasonable  controversy  by  the  evidence  leave  nothing  to  sub- 
mit to  the  jury  except  the  amount  of  the  damages,  to  deny  a  re- 
quest for  a  special  verdict. 

DAMAGES— "ACTUAL"  AND  "COMPENSATORY"— MEAN- 
ING OF.— The  term  "compensatory  damages"  covers  ail  loss  recov- 
erable as  a  matter  of  right,  and  Is  synonymous  with  the  term 
"actual  damages."  Pecuniary  loss  Is  actual  damage;  so  is  bodily 
pain  and  suffering. 

DAMAGES  IN  A  TORT  ACTION  ARE  NOT  DIVIDED  Into 
actual,  compensatory,  and  exemplary.  The  Jury  should  be  told  that 
full  compensatory  damages  are  recoverable,  and  then  be  instructed 
ait  to  their  elements. 

DAMAGES— DISCRETION  OF  JURY.— When  guilt  is  estab- 
lished In  a  tort  action,  the  allowance  of  exemplary  damages  Is  in 
tlie  discretion  of  the  jury,  but  the  allowance  of  compensatory  dam- 
ages is  not  a  matter  in  their  discretion. 
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DAAfAGES— TORT  ACTION— INJURY  TO  PEELINGS.— 
Mental  distress  is  not  a  subject  for  the  assessment  of  damages  in 
a  tort  action  wliere  there  was  no  physical  injury  to  the  plaiuthf, 
and  no  personal  injury  to  him  of  any  kind  save  to  his  feelings. 

Action  for  damages  for  injuries  caused  by  an  alleged  unlaw- 
ful conspiracy  and  acts  done  pursuant  thereto.     It  appeared 
from  the  allegation  of  the  complaint  that  the  plaintiff,  Gatzow, 
had  hired  from  the  defendant,  Schubert,  a  liveryman,  a  hearse 
and  carriage  to  be  used  at  the  funeral  of  the  plaintiff's  child, 
in  the  city  of  Milwaukee,  and  had  paid  eight  dollars  for  the 
use  of  the  vehicles;  that  Schubert  and  the  other  defendant, 
Buening,  with  a  malicious  design  to  humiliate  and  injure  the 
plaintiff,  entered  into  an  agreement  to  deprive  him  of  the  use 
of  the  hearse  and  carriage  and  to  cause  them  to  be  taken  away 
from  his  residence  at  about  the  instant  they  would  be  needed 
to  convey  the  child's  body  and  attending  friends  to  the  grave; 
and  that  they  carried  out  such  design,  thereby  causing  the  plain- 
tiff great  mental  distress,  besides  the  loss  of  the  amount  paid 
by  him.    It  appeared  that  there  existed  in  Milwaukee  a  livery- 
men's union,  of  which  Buening  was  secretary  and  Schubert  a 
member;  that  one  of  its  purposes  was  to  compel  every  liveryman 
to  belong  to  it  or  go  out  of  business,  to  prevent  competition 
between  liverymen,  and  to  hold  up  the  prices  to  such  a  level 
as  the  union  might  see  fit  to  fix;  that  one  of  the  by-laws  of 
such  association  prohibited,  under  penalty,  any  member  thereof 
from  furnishing  vehicles  of  any  kind  to  any  liveryman  who 
hired  out  vehicles  at  less  than  the  association's  prices;  that  one 
Nieman,  a  liveryman  and  undertaker,  who  had  cha;rge  of  the 
child's  funeral,  was  not  a  member  of  the  liverymen's  associa- 
tion, but  did  an  independent  business;  that  Nieman,  on  such 
occasion,  as  he  was  in  the  habit  of  doing,  furnished  vehicles 
at  lower  prices,  and  paid  his  employes  less,  than  the  association 
permitted;  that,  according  to  the  by-laws  of  the  association,  no 
member  thereof  was  allowed  to  do  business  with  any  person 
who  did  not  patronize  its  members  exclusively,  or  to  let  a  hearse 
to  a  private  party  for  a  funeral  where  the  undertaker  in  charge 
of  it  was  reputed  to  patronize  nonunion  members,  or  to  any 
person  whose  family,  for  the  occasion,  patronized  a  nonunion 
livery;  that  on  the  occasion  in  question,  the  plaintiff  employed 
Nieman  to  obtain  the  carriage  and  hearse  for  him,  and  that 
the  engagement  of  the  hearse  and  carriage  of  the   defendant 
Schubert  was  made  through  Nieman  in  the  name  of  the  plain- 
tiff and  without  Schubert's  knowing  that  Nieman  was  in  any 
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way  concerned  in  the  transaction,  the  business  having  been  done 
with  one  of  Schubert's  employes.  Fearing  that  the  transaction 
might  lead  to  a  violation  of  the  rules  of  the  association,  Schu- 
bert directed  the  driver  of  the  hearse  not  to  remain  at  the 
funeral  if  a  nonunion  man  was  in  charge;  and  after  the  hearse 
and  carriage  left  Schubert's  barn  to  attend  the  funeral,  Buen- 
ing,  being  informed  of  the  facts,  communicated  with  Schubert's 
place  of  business,  with  the  result  that  the  hearse  and  carriage 
were  taken  away  from  the  plaintiff's  residence.  All  allegations 
of  the  complaint  regarding  an  agreement  between  Buening  and 
Schubert  were  denied  by  the  latter,  and  the  former,  in  his  an- 
swer, pleaded  that  it  was  his  duty,  as  secretary  of  the  associa- 
tion, to  do  what  he  did,  and  that  he  merely  performed  it  with- 
out any  specific  agreement  with  Schubert  to  injure  the  plaintiff, 
and  without  malice  toward  him.  There  was  a  verdict  for  the 
plaintiff.  A  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
upon  all  the  grounds  discussed  in  the  opinion,  was  denied,  and 
the  defendants  appealed  from  a  judgment  rendered  upon  the 
verdict. 

O'Connor,  Hammel  &  Schmitz  and  A.  J.  Schmitz,  for  the  ap- 
pellant, Schubert. 

"W.  B.  Rubin,  for  the  appellant,  Buening. 

R.  N.  Austin,  for  the  respondent. 

*®  MARSHALL,  J.  Questions  put  to  jurymen  during  the 
impaneling  of  the  jury  as  to  their  being  biased  against  unions 
were  improperly  excluded.  That  was  a  legitimate  subject  of  in- 
quiry leading  up  to  questions  going  to  competency  and  as  a  basis 
for  a  challenge  for  cause,  and,  independent  of  that,  as  a  basis  for 
a  peremptory  challenge.  However,  no  objection  to  the  col- 
lected jury  was  made,  and  that  circumstance  operated  to  waive 
the  previous  objections:  Flynn  v.  State,  97  Wis.  44,  72  N.  W. 
373;  Emery  v.  State,  101  Wis.  627,  78  N.  W.  145. 

There  was  an  objection  to  the  introduction  of  any  evidence 
because  the  action  is  for  a  personal  injury,  and  notice  of  the 
claim  to  defendant,  in  compliance  with  subdivision  5,  section 
4222,  of  the  Statutes  of  1898,  was  not  pleaded.  The  idea  of  the 
appellant's  **  counsel  is  that  the  statute  creates  a  condition 
precedent  to  the  right  of  action,  and  that  plaintiff  must  show 
compliance  with  such  condition  to  make  such  right  of  action 
complete.  The  wording  of  the  statute  is  as  follows:  "No  ac- 
tion to  recover  damages  for  an  injury  to  the  person  shall  be 
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maintained  unless,  within  one  year  after  the  happening  of  the 
event  causing  such  damages,  notice  in  writing,  signed  by  the 
party  damaged,  his  agent  or  attorney,  shall  be  served  upon  the 
person  or  corporation  by  whom  it  is  claimed  such  damage  was 
caused,  stating  the  time  and  place  where  such  damage  occurred, 
a  brief  description  of  the  injuries,  the  manner  in  which  they 
were  received  and  the  grounds  upon  which  claim  is  made,  and 
that  satisfaction  thereof  is  claimed  of  such  person  or  corpora- 
tion/' That  refers  to  bodily  injuries.  This  is  not  such  an  ac- 
tion. It  is  not  within  the  statute.  Moreover,  the  statute  is  a 
limitation  upon  the  remedy  to  enforce  a  right,  not  a  condition 
of  the  right  itself.  It  is  a  limitation  statute  (Relyea  v.  Toma- 
hawk etc.  Co.,  102  Wis.  301,  72  Am.  St.  Eep.  878,  78  N.  W. 
412),  unlike  section  1339,  which  prescribes  the  condition  of  a 
right  as  distinguished  from  a  limitation  upon  a  remedy  to  en- 
force a  right.  It  being  a  statute  of  limitations,  if  it  were  ap- 
plicable to  this  case,  and  we  say  it  was  not,  the  failure  to  take 
advantage  of  it,  other  than  by  an  objection  to  evidence  on  the 
trial,  waived  the  limitation  upon  the  remedy.  The  law  in  that 
regard  is  fully  discussed  in  Meisenheimer  v.  Kellogg,  106  Wis. 
30,  81  N.  W.  1033,  opinion  by  Mr.  Justice  Winslow. 

It  is  urged  that  the  cause  of  action  stated  in  the  complaint 
is  for  a  breach  of  contract,  hence  that  instructions  to  the  jury^ 
permitting  an  assessment  of  damages  as  in  a  tort  action,  were 
erroneous.  The  trial  court  rightly  decided  that  the  purpose 
of  the  action,  as  stated  in  the  complaint,  was  to  recover  com- 
pensation for  damages  suffered  through  tortious  conduct  of  the 
defendants.  The  complaint  sets  forth  a  conspiracy  to  commit 
a  wrong  and  acts  pursuant  thereto,  to  the  ^^  special  injury  of 
the  plaintiff.  There  is  no  room  for  serious  controversy  on  that 
point. 

Several  errors  are  assigned  on  the  theory  that  the  combina- 
tion of  liverymen,  known  as  the  Liverymen's  Association  of 
Milwaukee,  to  limit  their  services  to  persons  patronizing  them 
exclusively,  and  to  monopolize  the  livery  business  in  Milwaukee, 
including  such  service  for  the  burial  of  the  dead,  and  to  carry 
prices  to  and  maintain  them  at  such  a  level  as  the  combination 
might  see  fit  to  adopt,  and  acts  done  in  pursuit  of  the  purposes 
of  such  combination  to  the  prejudice  of,  and  regardless  of  their 
effect  upon,  plaintiff,  were  not  unlawful.  The  trial  court  de- 
cided to  the  contrary. 

It  is  not  necessary  in  this  case  to  decide  to  what  length  a 
combination  of  persons  in  restraint  of  trade,  and  interfering 


22  American  State  Reports,  Vol.  80.     [Wisconsin, 

■with  personal  liberty,  may  go  to  promote  the  interests  of  its 
members,  without  violating  common-law  rights  and  rendering 
such  persons  liable  to  respond  in  damages  to  the  persons  spe- 
cially injured.  Judicial  expressions,  in  recent  years  at  least, 
have  not  been  in  perfect  harmony  on  the  subject.  The  only 
safe  course  for  the  public,  and  legitimate  course  for  the  court, 
is  for  it  to  adhere  strictly  to  the  rules  of  the  common  law,  both 
as  regards  what  constitutes  an  unlawful  conspiracy  in  restraint 
of  trade,  and  the  consequences  to  the  guilty  parties.  So  long 
as  that  is  the  law  by  which  rights  in  regard  to  such  matters 
must  be  tested,  it  is  not  the  province  of  the  court  to  change, 
but  to  administer,  it. 

The  law  applicable  to  this  case,  as  regards  the  illegality  of 
the  combination  in  question,  was  plainly  stated  by  this  court 
in  Milwaukee  etc.  Assn.  v.  Niezerowski,  95  Wis.  129,  60  Am.  St. 
Rep.  97,  70  N.  W.  166.  It  was  there  decided  that  all  combina- 
tions in  restraint  of  trade  are  contrary  to  public  policy  and  il- 
legal, unless  they  are  for  the  reasonable  protection,  by  reason- 
able and  lawful  means,  of  persons  dealing  legally  with  some  sub- 
ject matter  of  contract.  A  combination  that  will  resort  to  such 
**  means  as  the  ruthless  breaking  in  upon  the  solemnities  of  a 
funeral  ceremony,  or  that  aims  to  entirely  monopolize  such  an 
essential  to  the  burial  of  the  dead  according  to  the  customs  of 
the  country  as  is  usually  furnished  in  cities  by  liverymen,  and 
to  so  stifle  competition  and  hamper  individual,  independent 
industry  in  regard  to  such  business  as  to  paralyze  individual 
effort  and  compel  every  person,  in  order  to  obtain  proper  facili- 
ties for  a  funeral,  to  submit  to  the  dictates  of  the  combine,  will 
not  stand  the  test  above  indicated.  Such  was  the  liverymen's 
union  under  consideration,  by  the  uncontroverted  evidence. 
Such  a  combination  is  clearly  unlawful  as  against  public  policy, 
and  the  means  resorted  to  to  effect  its  purposes  in  this  case  were 
likewise  unlawful.  It  would  be  hard  to  conceive  of  a  combina- 
tion more  odiously  detrimental  to  the  public  interests,  and  more 
heartlessly  oppressive  to  individuals,  than  one  that  seeks  to 
control  the  customary  means  used  in  the  burial  of  the  dead, 
by  the  resort  to  such  wanton  acts  as  were  perpetrated  by  the 
defendants  in  aid  of  the  purposes  of  their  combination. 

This  is  an  age  of  trusts  and  combinations  of  all  sorts.  There 
is  clamor  against  them  on  the  one  hand,  and  for  the  privi- 
lege of  combining  upon  the  other,  as  if  the  law  could  be  changed 
to  fit  the  opinions  and  selfish  ends  of  particular  classes.  There 
is  clamor  for  laws  to  prevent  combinations,  while  law  exists 


Feb.  1900.]  Gatzow  v.  Buening.  23 

that  condemns  most  of  them,  which  is  as  old  as  the  common 
law  itself,  and  sufficiently  severe  to  remedy  much  of  the  mis- 
chief complained  of  that  is  actual;  yet  violations  of  such  law 
are  so  common,  and  the  remedy  it  furnishes  so  seldom  applied, 
that  its  very  existence  seems,  in  many  quarters,  to  be  little 
understood.  In  Eegina  v.  Druitt,  10  Cox  C.  C.  593,  it  was 
held  that  any  combination  of  persons  to  stifle  and  prevent  the 
free  use  of  labor  or  capital  within  legitimate  bounds  is  un- 
lawful, and  that  the  law  furnishes  a  remedy  therefor.  The 
liberty  of  a  man's  mind  and  will  to  say  how  he  shall  bestow 
himself  and  his  means,  his  *"*  talents,  and  his  industry,  is  as 
much  the  subject  of  the  law's  protection  as  is  his  body. 

"A  combination  to  do  an  act  tending  necessarily  to  preju- 
dice the  public  or  oppress  individuals  by  unjustly  subjecting 
them  to  the  power  of  the  confederates  and  give  effect  to  the 
purposes  of  the  latter,  whether  of  extortion  or  mischief,  is  un- 
lawful" :  2  Bishop's  New  Criminal  Law,  sec.  230 ;  Dest/s  Crim- 
inal Law,  sec.  lib;  Morris  Run  etc.  Co.  v.  Barclay  etc.  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159. 

Every  agreement  between  two  or  more  persons  to  accomplish 
a  criminal  or  unlawful  object,  or  a  lawful  object  by  criminal 
or  unlawful  means,  is  an  unlawful  conspiracy,  and  any  person 
whose  rights  are  injured  by  acts  done  in  furtherance  of  such 
conspiracy  has  his  action  at  law  for  redress  in  damages. 

If  an  unlawful  combination  exist,  it  is  none  the  less  unlaw- 
ful because  existing  under  a  self-imposed  constitution  and  gov- 
erned by  by-laws,  and  because  it  conducts  its  operations  in  a 
public  or  semi-public  way,  asserting  the  right,  in  pursuit  of  its 
purposes,  to  interfere  with  individual  liberty  and  with  the  pub- 
lic interests.  In  a  proceeding  for  damages  for  wrongdoing  by 
such  a  combination  to  the  special  injury  of  an  individual,  the 
constitution  and  by-laws  of  the  association,  and  protests  of  its 
members  of  innocence  of  bad  intent,  and  of  adlierence  to  the 
obligations  of  their  association,  however  innocent  may  be  its 
name,  to  prevent  incurring  its  penalties,  will  constitute  no  pro- 
tection whatever,  as  regards  compensatory  damages  to  a  person 
specially  injured  by  overt  acts  of  its  membero  in  pursuit  of  the 
purposes  of  the  conspiracy. 

The  union  under  consideration  is  within  the  condemnation 
of  the  common-law  rule  that  a  combination  of  persons,  natural 
or  artificial,  to  restrict  legitimate  trade  or  commerce  in  any 
field,  by  hampering  or  destroying  individual  liberty,  stifling 
competition,  or  preventing  the  exercise  of  individual  freedom 
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to  dispose  of  one's  labor  or  capital  according  to  his  ***  own  free 
will,  80  long  as  the  legal  rights  of  other  persons  are  not  in- 
fringed upon,  is  unlawful.  The  limitations  upon  the  rule  are 
in  the  nature  of  exceptions  to  it  to  be  shown  by  way  of  defense 
where  the  combination  is  shown  to  exist.  If  it  is  not  so  far- 
reaching,  as  regards  effects  upon  the  public,  or  time  or  place, 
or  the  benefits  of  the  members  are  not  so  large,  as  to  render 
the  combination  an  unreasonable  interference  with  trade  or 
individual  freedom,  that  will  remove  from  it  the  stamp  of  il- 
legality; yet  overt,  unlawful  acts,  by  two  or  more  members  of 
the  combination  acting  by  agreement  to  carry  out  its  purposes, 
will  render  the  combination,  as  to  them,  unlawful.  The  plain- 
est principles  of  public  policy,  as  before  indicated,  condemn 
such  a  monopoly  as  was  attempted  in  this  case,  and  the  conduct 
of  the  defendants  to  carry  out  the  purposes  of  the  combination 
was  as  clearly  unlawful. 

At  the  close  of  the  evidence  there  was  a  request  on  the  part 
of  counsel  for  defendant  Schubert  for  a  special  verdict,  where- 
upon the  court  stated  that  the  only  material  controverted  ques- 
tion of  fact  as  to  such  defendant  was  whether  he  participated 
in  the  withdrawal  of  the  hearse,  as  stated  in  the  complaint, 
and  that  counsel  might  frame  a  question  covering  that  subject. 
At  the  close  of  the  argument  the  request  for  a  special  verdict 
was  renewed,  and  questions  submitted  for  approval  of  the  court. 
Such  request  was  then  denied  as  made  too  late,  and  the  court 
proceeded  to  submit  the  case  to  the  jury,  by  a  general  charge, 
for  decision  on  the  question  of  whether  defendants,  or  either 
of  them,  participated  in  depriving  plaintiff  of  the  hearse  after 
it  arrived  at  his  house  on  the  day  of  the  funeral,  and  on  the 
question  of  whether  the  taking  away'  of  the  hearse  inflicted  in- 
jury to  the  plaintiff's  feelings,  and  whether  the  act  was  per- 
petrated with  willful  intent  to  insult  and  injure  plaintiff;  also 
for  an  assessment  of  damages  under  rules  given  by  the  court. 

The  refusal  to  grant  the  request  for  a  special  verdict  upon 
*®  the  ground  assigned  therefor  was  error.  Under  section 
2858  of  the  Statutes  of  1898,  the  right  to  such  a  verdict  was 
absolute,  the  request  therefor  having  been  made,  in  conformity 
with  the  statute, before  any  argument  to  the  jury.  The  record 
indicates  that  the  learned  trial  court  did  not  consider  the  re- 
quest complete  till  questions  were  prepared  and  submitted,  be- 
cause, when  it  was  first  made,  preparation  of  questions  by  coun- 
sel was  directed,  and  when  they  were  presented  and  the  re- 
quest renewed,  it  was  denied  as  coming  too  late. 
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The  statute,  in  mandatory  language,  clearly  imposes  on  the 
trial  court  the  duty  of  preparing  the  form  for  the  special  ver- 
dict where  one  is  seasonably  requested:  Schumaker  v.  Heine- 
mann,  99  Wis.  251,  74  N.  W.  785.  It  will  hardly  do  to  shift 
that  duty  onto  counsel  for  the  moving  party  and  then  deny 
his  motion  because  the  duty  is  not  performed  before  argu- 
ments to  the  jury  commence.  The  plain  letter  of  the  statute 
was  violated.  The  only  legitimate  purpose  of  suggestions  from 
counsel,  as  to  what  particular  questions  shall  be  submitted 
jEor  a  special  verdict,  is  to  direct  the  attention  of  the  court 
to  the  issuable  facts  upon  which  the  controversy  depends. 
If  the  verdict  does  not  cover  all  the  issues  essential  to  a  de- 
termination of  the  case,  no  judgment  can  be  rendered  upon 
it  but  if  it  does  cover  such  issues,  no  error  can  be  success- 
fully assigned  because  the  form  for  the  questions  suggested 
by  counsel  was  not  adopted,  or  because  questions  were  not 
framed  and  requested  by  such  counsel. 

The  question  of  whether  the  refusal  of  the  request  for  a 
special  verdict  constituted  reversible  error  turns  on  whether 
it  was  prejudicial;  for  by  the  settled  practice  and  the  man- 
date of  the  statute  (Stats.  1898,  sec.  2829),  the  court  must, 
at  every  stage  of  the  action,  disregard  any  error  or  defect 
in  the  proceedings  which  shall  not  affect  the  substantial  rights 
of  the  adverse  party.  The  truth  of  the  saying  by  Chief  Jus- 
tice Dixon,  in  the  early  history  of  the  court,  that  the  statute 
is  a  beneficent  provision  which  covers  a  multitude  *''  of  errors, 
grows  in  significance  as  the  instances  multiply  where  the  way 
to  justice  is  by  it  rendered  direct  and  certain  and  speedily 
traversed,  notwithstanding  numerous  errors  happening  through 
inadvertence,  negligence,  or  inefficiency  at  some  point,  that 
otherwise  would  delay  and  render  the  enforcement  of  remedies 
so  burdensome  as  to,  in  effect,  constitute  a  denial  of  justice  in 
whole  or  in  part. 

The  statute  applies  here.  The  court  rightly  decided,  as  be- 
fore indicated,  though  the  decision  was  not  thereafter  strictly 
followed  in  the  charge,  that  the  conduct  of  the  defendants 
was  wrongful,  intentional,  and  specially  injurious  to  plaintiff, 
entitling  him  to  his  remedy  in  damages  therefor.  It  was  dis- 
cretionary with  the  court  whether  to  direct  the  jury,  in  case 
of  awarding  exemplary  damages,  to  separate  the  amount  as- 
sessed therefor  from  the  amount  allowed  for  compensatory 
damages.  Though  the  charge  would  indicate  to  the  contrary, 
the  record  shows  that  all  the  facts  warranting  punitory  dam- 


26  American  State  Reports,  Vol.  80.     [Wisconsin, 

ages  were  admitted,  or  were  established  by  the  evidence  with- 
out reasonable  controversy.  Such  being  the  case,  there  was 
nothing  to  submit  to  the  jury  except  the  mere  question  of  the 
amount  of  the  verdict.  The  trial  court  was  not  bound,  on 
request  for  a  special  verdict,  to  submit  questions  covering  un- 
controverted  facts:  Ault  v.  Wheeler  etc.  Mfg.  Co.,  54  Wis. 
300,  11  N.  W.  545;  Kerkhof  v.  Atlas  etc.  Co.,  68  Wis.  674,  32 
N.  W.  766;  Ward  v.  Chicago  etc.  E.  E.  Co.,  102  Wis.  215,  78 
N.  W.  442. 

It  follows  that  the  denial  of  the  motion  for  a  special  ver- 
dict was  wrong  solely  on  the  ground  of  the  reason  assigned 
for  it.  It  w£is  useless  to  require  the  jury,  as  did  the  court, 
to  say  whether  defendants,  or  either  of  thean,  participated  in 
depriving  plaintiff  of  the  use  of  the  hearse,  because  Schubert 
said  he  instructed  his  driver  to  return  to  the  bam  if  a  non- 
union man  was  in  charge  of  the  funeral,  and  that  he  gave 
such  instructions  in  conformiiy  to  his  obligations  to  the  union; 
the  evidence  was  all  one  way  that  Buening  was  the  ^®  mov- 
ing spirit  in  causing  the  driver  of  the  hearse  to  obey  the  in- 
structions of  his  master,  and  that  his  acts  were  in  accord  with 
his  duties  as  secretary  of  the  union,  and  in  conformity  to  a 
request  made  of  him,  either  by  Schubert  himself  or  by  some 
one  in  his  behalf,  whose  acts  Schubert  fully  ratified  with  knowl- 
edge of  all  the  facts.  Such  ratification  rendered  Schubert  lia- 
ble for  actual  and  exemplary  damages  the  same  in  all  respects 
as  if  he  had  originally  authorized  Buening  to  axjt  in  his  behalf: 
Eobinson  v.  Superior  etc.  Co.,  94  Wis.  345,  59  Am.  St.  Eep.  897, 
68  N.  W.  961.  There  was  perfect  concert  of  action  between  all 
the  parties  concerned  in  the  transaction  to  deprive  plaintiff  of 
the  use  of  the  hearse,  and  the  acts  of  each  and  all  were  in  accord 
with  the  agreement  between  the  members  of  the  union. 

The  court  needlessly  required  the  jury  to  say  whether  facta 
existed  warranting  an  assessment  of  exemplary  damages.  It 
was  sufficient  that  they  were  instructed  that  the  assessment 
of  such  damages  was  discretionary  with  them. 

It  waa  correctly  said  by  the  court,  in  substance,  before  the 
formal  charge  was  given,  that  the  acts  of  the  defendants  were 
willful  and  with  intent  to  deprive  plaintiff  of  the  use  of  the 
hearse  at  a  time  when  they  knew  it  would  be  impossible  to  sup- 
ply another.  As  men  of  common  sense,  defendants  must  have 
known  that  their  conduct  would  greatly  shock  the  sensibilities 
of  the  plaintiff,  would  humiliate  and  cause  him  great  mental 
confusion,  pain,  and  suffering.     No  reasonable  conclusion  could 
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be  arrived  at  from  the  evidence,  other  than  that  the  defend- 
ants intentionally  carried  out  their  unlawful  design  under  such 
circumstances  as  to  demonstrate  the  power  of  the  combina- 
tion to  punish  liverymen  for  doing  business  in  an  independent 
way,  and  persons  for  dealing  with  such  nonunion  liverymen; 
that  with  such  ends  in  view  they  proceeded  with  reckless  dis- 
regard of  consequences  and  with  full  knowledge  of  the  in- 
evitable result  to  plaintiff.  All  the  elements  of  fact  warranting 
exemplary  damages  appear  *®  clearly  from  the  evidence  as  mat- 
ter of  law.  There  was  the  willful  violation  of  plaintiff's  rights, 
inflicted  under  circumstances  of  aggravation,  insult,  or  cruelty, 
with  vindictiveness  and  malice:  Mc Williams  v.  Bragg,  3  "Wis. 
424;  Nichols  v.  Brabazon,  94  Wis.  549,  69  N.  W.  342. 

The  trial  judge,  in  his  charge  to  the  jury,  divided  recov- 
erable damages  into  three  kinds — actual,  compensatory,  and 
exemplary.  He  said,  "If  you  find  for  the  plaintiff,  the  dam- 
ages which  he  may  recover  are  actual  and  compensatory  dam- 
ages." He  then,  in  effect,  told  the  jury  that  eight  dollars  was 
the  actual  damage  by  the  undisputed  evidence,  and  that  they 
should  find  a  verdict  at  least  for  that  sum;  and  then  said,  "If 
you  find  that  the  act  of  taking  away  the  hearse  was  one  of 
insult  and  humiliation  to  the  plaintiff,  then  you  may  also  al- 
low damages  to  plaintiff's  feelings  for  the  insult,  humiliation, 
and  anxiety  of  mind  suffered  by  him  in  consequence  of  such 
act."  Further  instructions  were  given  on  the  subject  of  puni- 
tory damages.  Exception  was  taken  to  that  portion  of  the 
charge  in  regard  to  allowing  damages  for  injured  feelings, 
and  also  to  a  refusal  to  charge  the  contrary  doctrine. 

The  views  of  the  law  so  given  to  the  jury  were  erroneous 
and  prejudicial  in  several  particulars,  notably  in  the  one 
specifically  excepted  to.  Damages  in  a  tort  action  are  not 
divided  into  actual,  compensatory,  and  exemplary.  The  term 
"compensatory  damages"  covers  all  loss  recoverable  as  mat- 
ter of  right.  It  includes  all  damages  for  which  the  law  gives 
compensation,  and  that  gives  rise  to  the  term  "compensatory 
damages."  "Compensatory  damages"  and  "actual  damages"  are 
synonymous  terms.  Pecuniary  loss  is  an  actual  damage;  so 
is  bodily  pain  and  suffering:  Wilson  v.  Young,  31  Wis.  574. 
The  jury  should  have  been  told  that  plaintiff  was  entitled  to 
recover  full  compensatory  damages,  and  then  instructed  as  to 
their  elements  in  a  case  like  this.  If  it  were  a  case  where  re- 
coverable damages  included  ^^  injury  to  the  feelings,  the  jury 
should  have  been  made  to  understand  that  compensation  there- 
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for  was  a  matter  of  right,  not  a  matter  in  their  ^scretion. 
When  guilt  is  established  in  a  tort  action,  whether  exemplary 
damages  should  be  allowed  or  not  is  submitted  to  the  judgment 
of  the  jury;  but  not  so  compensatory  damages. 

In  this  ca^e  there  was  no  physical  injury  to  plaintiff,  and 
no  personal  injury  to  him  of  any  kind,  save  to  his  feelings. 
The  case  does  not  fall  within  the  few  exceptions  to  the  rule — 
which  prevails  in  this  state  and  in  most  jurisdictions' — that 
mental  distress  alone  is  too  remote  and  difficult  of  measure- 
ment to  be  the  subject  of  an  assessment  of  damages.  The 
true  idea  is  that,  under  the  general  principle  applicable  to  tort 
actions  that  recoverable  damages  are  limited  to  such  as  are 
the  natural  and  proximate  result  of  the  act  complained  of, 
some  physical  injury  is  necessary  to  a  definite  causal  connection 
between  the  wrongful  act  and  the  mental  condition,  to  render 
the  former,  in  a  legal  sense,  the  cause  of  the  latter,  and  such 
condition,  with  its  immediate  cause,  sufficiently  significant  to 
be  comprehended  and  measured  in  a  money  standard  by  average 
human  wisdom  with  a  reasonable  degree  of  certainty. 

We  will  not  go  further  in  the  discussion  of  the  rule  of 
damages.  The  law  in  regard  to  it,  for  this  state,  was,  upon 
full  consideration,  declared  in  Summerfield  v.  Western  Union 
Tel.  Oo.,  87  Wis.  1,  41  Am.  St.  Rep.  17,  57  N.  W.  973,  opinion 
by  Mr.  Justice  Winslow.  The  general  rule  there  stated  is 
clearly  applicable  to  this  case.  There  are  exceptions  which  will 
be  found  pointed  out  in  the  Summerfield  case,  but  they  have 
no  reference  to  a  case  of  this  kind. 

The  numerous  exceptione  saved  by  appellants  might  be  dis- 
cussed in  much  greater  detail,  but  they  are  in  the  main  covered 
by  the  foregoing.  There  were  some  propositions  contained  in 
the  requests  refused  which  were  correct  in  the  abstract,  but 
■unnecessary  to  the  case  because  the  facts  were  *^  not  dis- 
puted, and  immaterial  because  inapplicable  to  the  facts.  For 
the  error  in  regard  to  the  rule  of  damages  the  judgment  must 
be  reversed.  No  other  reversible  error  has  been  discovered  in 
the  record. 

By  the  Court.  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


COMBINATIONS  IN  RESTRAINT  OF  TRADE  ARE  UNLAW- 
FUL.—Combinations  of  Individuals  formed  for  the  purpose  of  stifling 
competition  In  trade  are  against  public  policy  and  void:  Texas  etc. 
Oil  Ca  V.  A  done,  83  Tex.  C50,  29  Am.  St,  Hep.  690,  19  S.  W.  274. 
A  pool  or  combluatlon  to  control  the  price  of  beer  in  a  city  and 
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county  is  unlawful:  Nester  v.  Continental  Brewing  Co.,  161  Pa.  St 
473,  41  Am.  St.  Rep.  894,  29  Atl.  102.  Compare  More  v.  Bennett, 
140  111.  69,  33  Am.  St  Rep.  216,  29  N.  E.  888. 

CONSPIRACY  TO  BOYCOTT— UNITED  ACTION— COERCION- 
REDRESS.— If  a  person  is  injured  in  his  business  by  the  withdrawal 
of  patronage  through  the  united  action  of  an  association,  he  is  en- 
titled to  redress,  where  the  concert  of  action  was  produced  by  coer- 
cive measures,  such  as  the  imposition  of  fines  and  penalties,  not- 
withstanding the  voluntary  acceptance  by  members  of  laws  provid- 
ing for  the  imposition  of  coercive  fines:  Boutwell  v.  Marr,  71  Vt 
1,  76  Am.  St  Rep.  746,  42  Ati.  607. 

INTERFERENCE  WITH  ANOTHER'S  BUSINE.SS-LIABIUTY. 
Acts  done  for  the  purpose  of  brealilng  up  the  business  of  another, 
because  he  will  not  join  in  malsing  a  scale  of  prices,  must  be  deemed 
malicious,  and,  therefore,  the  doers  of  them  are  personally  liable 
to  the  person  injured  thereby:  Doremus  v.  Hennessy,  176  111.  608, 
68  Am.  St.  Rep.  203,  52  N.  E.  924. 

EXEMPLARY  DAMAGES  IN  AN  ACTION  FOR  A  TORT  are 
within  the  discretion  of  the  jury,  and  the  court  should  not  under- 
take to  influence  their  verdict  by  instructions:  Robinson  v.  Superior 
etc.  Ry.  Co.,  94  Wis.  345,  59  Am.  St  Rep.  897,  and  note,  68  N.  W. 
001. 

DAMAGES-TORT— MENTAL  ANGUISH.— In  an  action  for  a 
tort  damages  may  be  recovered  for  all  injuries  resulting  from  the 
wrongful  act:  Vosburg  v.  Putney,  80  Wis.  523,  27  Am.  St  Rep.  47, 
50  N.  W.  403;  but  it  is  against  the  policy  of  the  law  to  permit  a 
recovery  of  damages  for  mental  suffering.  The  cases,  however,  upon 
this  question,  are  in  conflict:  Notes  to  Chappell  v.  Ellis,  68  Am.  St. 
Rep.  825;  Kalon  v.  Terre  Haute  etc.  R.  R.  Co.,  18  Ind.  App.  202, 
C3  Am.  St  Rep.  .343,  47  N.  E.  694;  monographic  note  to  West  v. 
Western  Union  Tel,  Co.,  7  Am.  St  Rep.  534-537,  discussing  mental 
anguish  as  an  element  of  damages. 


EILDEBEAND  v.  CARROLL. 
[106  Wis.  324.  82  N.  W.  145.] 

BAILMENT  —  NEGLIGENCE-ACTION  FOR  DAMAGES- 
EVIDENCE.— IT  IS  PRE.IUDICIAL  ERROR,  in  an  action  to  re- 
cover damages  for  an  injury  to  a  horse,  hired  by  the  plaintiff  to 
tlie  defendant,  and  which  the  plaintiff  claims  was  foundered  while 
in  the  defendant's  possession,  to  permit  the  defendant,  against  ob- 
jection, to  establish  his  defense  by  hearsay  testimony. 

BAILMENT  —  ACTION  FOR  DAMAGES  — BURDEN  OP 
PROOF.— When  a  bailment  is  such  that  the  property  is  in  the  ex- 
clusive possession  of  the  bailee,  away  from  the  bailor,  and  the  prop- 
erty is  returned  in  a  damaged  condition,  and  it  is  shown  that  the 
injury  is  such  as  does  not  ordinarily  occur  without  negligence,  proof 
of  these  facts  establishes  a  prima  facie  case  against  the  bailee, 
throwing  upon  him  the  biu*den  of  showing  that  the  injury  did  not 
occur  through  his  negligence. 

Action  to  recover  damages  for  an  injury  to  a  horse,  hired  hy 
a  liveryman,  the  plaintiJS,  Hildebrand,  to  tho  defendant.  Car- 
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roll,  for  the  purpose  of  driving  to  a  place  called  Montello, 
some  twenty-two  miles  distant.  The  horse,  when  brought  back, 
was  foundered.  There  was  a  verdict  for  the  defendant  and  the 
plaintiff  brought  error. 

Daniel  H.  Grady,  for  the  plaintiff  in  error. 

Fowler  &  McNamara  and  C.  A.  Fowler,  for  the  defendant  in 
error. 

«*«  BARDEEN",  J.  1.  On  the  trial  the  defendant  was  per- 
mitted, against  plaintiff's  objection,  to  testify  that  Mr.  Goff, 
who  examined  the  horse  at  Montello,  told  him  that  it  was  an 
old  founder,  and  to  take  the  horse  and  drive  it  home.  One  of 
the  main  facts  in  controversy  was  whether  the  horse  had  be- 
come injured  while  in  defendant's  possession.  While  the  evi- 
dence regarding  the  condition  of  the  horse  prior  to  the  hiring 
is  vague  and  unsatisfactory,  there  is  evidence  from  one  witness 
that  he  "was  in  good  condition"  when  delivered  to  defendant. 
The  man  Goff  had  had  thirty-five  or  forty  years'  experience  in 
handling  and  trading  horses,  and  had  been  called  to  examine 
the  horse  in  question.  To  permit  the  defendant  to  relate  to 
the  jury  the  conclusion  he  had  come  to  with  relation  to  the 
very  matter  that  was  at  issue  was  allowing  him  to  establish  his 
defense  by  hearsay.  The  matter  was  material,  and  bore  directly 
upon  the  controversy  the  jury  was  to  determine.  It  requires 
no  argument  or  citation  of  authorities  to  demonstrate  the  harm- 
ful character  of  such  evidence.  Its  reception  was  erroneous 
and  contrary  to  the  rules  of  evidence. 

2.  It  is  also  urged  as  error  that  the  court  refused  to  per- 
mit the  plaintiff  to  testify  in  rebuttal  as  to  certain  admissions 
made  by  the  defendant  to  him.  Under  the  circumstances,  it 
was  plainly  a  matter  of  discretion  with  the  trial  court.  We 
perceive  no  ground  for  saying  that  such  discretion  was  abused. 

3.  The  plaintiff  submitted  the  following  request  to  instruct 
the  jury,  which  was  refused:  "You  are  charged  that,  if  you 
find  that  the  horse  in  question  was  delivered  to  the  ^^  de- 
fendant in  good  condition  and  returned  in  a  damaged  state, 
there  is  cast  upon  the  defendant  the  burden  of  showing  that 
the  loss  or  injury  did  not  occur  through  his  negligence."  The 
court,  however,  gave  the  following  instruction,  which  was  ex- 
cepted to:  **You  are  instructed  that  the  burden  of  proof  is  on 
the  plaintiff  to  show  not  only  injury  to  the  horse,  but  also  that 
the  injury  resulted  from  a  want  of  ordinary  oare  on  the  part 
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of  the  defendant;  that  is,  it  is  incumbent  to  be  shown  by  the 
testimony — by  a  preponderance  of  the  evidence — that  the  horse 
was  injured,  and  that  it  resulted  from  the  want  of  ordinary 
care  on  the  part  of  the  defendant."  The  request  and  the  in- 
struction given  fairly  raised  the  question  frequently  referred 
to  in  the  books  as  to  the  "burden  of  proof*  in  cases  of  this 
kind.  The  general  rule  in  actions  for  negligence  is  that  the 
burden  of  proof  is  upon  the  party  asserting  it.  The  rule  in 
this  state  is  carried  to  the  extent  of  holding  that  the  burden 
of  proving  contributory  negligence  is  upon  the  party  asserting 
it:  Randall  v.  North  Western  Tel.  Co.,  54  Wis.  140,  41  Am.  Eep. 
17,  11  N.  W.  419. 

In  speaking  of  the  relative  duties  and  obligations  of  bail- 
ors and  bailees,  some  confusion  has  arisen  in  the  books  as  to 
the  burden  of  proof  to  establish  negligence.  Technically  speak- 
ing, that  burden  always  rests  upon  the  plaintiff.  But  there  are 
certain  classes  of  bailments,  when  the  property  is  in  the  ex- 
clusive possession  of  the  bailee,  and  the  property  is  returned 
damaged,  in  which  it  is  said  the  law  casts  upon  the  bailee  the 
burden  of  showing  that  the  loss  did  not  occur  through  his 
negligence.  The  authorities  are  by  no  means  harmonious  on 
this  question.  The  ancient  rule  and  older  decisions  are  to  the 
effect  that  the  loss  or  injury  raises  no  presumption  of  negli- 
gence. The  more  modem  decisions  hold  that  the  proof  of  loss 
or  injury  establishes  a  sufficient  prima  facie  case  against  the 
bailee  to  put  him  upon  his  defense;  3  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  750,  and  cases.  It  is  not  our  purpose  to  review  or 
attempt  to  reconcile  these  ^^*  decisions.  This  court,  never  hav- 
ing passed  upon  the  rule  properly  applicable  to  the  facts  in 
this  case,  feels  at  liberty  to  adopt  one  that  will  fully  meet  its 
requirements,  and  still  preserve  harmony  in  the  law  of  negli- 
gence. We  therefore  hold  that  when  the  bailment  is  such  that 
the  property  is  in  the  exclusive  possession  of  the  bailee,  away 
from  the  bailor,  and  the  property  is  returned  in  a  damaged 
condition,  and  it  is  shown  that  the  injury  is  such  as  does  not 
ordinarily  occur  without  negligence,  proof  of  these  facts  es- 
tablishes a  prima  facie  case  against  the  bailee  to  put  him  on 
his  defense.  In  other  words,  when  such  a  showing  is  made, 
the  plaintiff  has  made  a  prima  facie  case  under  the  rule  that 
the  burden  is  on  the  party  asserting  negligence;  and  the  law 
will  then  presume  negligence  to  have  been  the  cause,  and  casta 
upon  the  defendant  the  burden  of  showing  the  loss  did  not 
occur  through  his  negligence,  or,  if  he  cannot  affirmatively  do 
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this,  that,  at  least,  he  exercised  a  degree  of  care  sufficient  to 
rebut  the  presumption  of  it.  Thus  it  will  be  seen  that,  upon 
proof  of  the  facts  mentioned,  a  prima  facie  case  is  made,  and 
the  law  then  shifts  the  burden  to  the  defendant  to  rebut  it. 
The  following  authorities  may  be  noted  in  support  of  this  con- 
clusion: Lawson  on  Bailments,  sec.  332;  Story  on  Bailments, 
sec.  410,  note;  Jones  on  Evidence,  sec.  184;  Collins  v.  Bennett, 
46  N.  Y.  490;  Amot  v.  Branconier,  14  Mo.  App.  431;  Parry 
V.  Squair,  79  111.  App.  324;  Cumins  v.  Wood,  44  lU.  416,  92 
Am.  Dec.  189;  Logan  v.  Mathews,  6  Pa.  St.  417;  Funkhouser 
T.  Wagner,  62  111.  59;  Mills  v.  Gilbreth,  47  Me.  320,  74  Am. 
Dec.  487.  See  Donlan  y.  Clark,  23  Nev.  203,  45  Pac.  1;  Ford 
V.  Simmons,  13  La.  Ann.  397;  Boies  v.  Hartford  etc.  R.  Co., 
37  Conn.  272,  9  Am.  Rep.  347;  Wiser  v.  Chesley,  53  Mo.  547; 
Wintrrngham  v.  Hayes,  144  N.  Y.  1,  43  Am.  St.  Rep.  725,  38 
N.  E.  999.  See  HiU  v.  American  Surety  Co.  (Wis.),  81  N.  W. 
1024;  Hill  v.  Winterhalter,  107  Wis.  19,  82  N.  W.  691.  A  con- 
trary rule  is  asserted  in  some  of  the  states,  but  the  one  an- 
nounced is  supported  by  a  more  numerous  array  of  authorities, 
and  is  deemed  the  more  reasonable. 

Under  this  rule  the  instruction  requested  would  not  have 
been  proper,  as  it  omits  any  reference  to  the  question  of  the 
^*"  bailee's  exclusive  possession,  and  also  the  necessity  of  a 
showing  by  plaintiff  that  the  loss  was  such  as  would  not  or- 
dinarily occur  without  negligence  of  the  bailee.  The  instruc- 
tion given,  however,  was  faulty,  as  carrying  the  rule  to  the 
other  extreme.  The  burden  was  imposed  upon  plaintiff  not 
only  to  show  the  injury  complained  of,  but  that  such  injury 
resulted  from  the  defendant's  want  of  ordinary  care.  Under 
these  instructions  the  duty  of  defendant  to  explain  as  to  the 
injury  to  the  horse,  if  the  jury  believed  that  such  injury  would 
not  have  resulted  from  ordinary  use,  was  not  fairly  submitted 
to  them,  and  hence  was  prejudicial  to  the  plaintiff. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded  for  a  new  trial. 


BAILMENTS  FOR  HIRE— BURDEN  AND  SHIFTING  OF 
PROOF. — In  nn  nction  by  a  bailor  against  a  bailee  for  hire  to  re- 
cover for  the  destruction  of,  or  injury  to,  the  property  through  the 
negligence  of  the  latter,  the  burden  of  proof  Is  first  upon  the  bailor 
to  show  the  bailment,  the  condition  In  which  the  bailee  took  the 
property,  .^nd  that  he  returned  it  In  a  damaged  condition,  or  did 
not  return  It  at  nil;  and  if  the  property  was  In  good  condition  for 
the  uses  of  the  bailment  when  delivered,  and  was  returned  in  a 
damaged  condition,  or  not  at  all,  the  burden  of  proof  shifts  to  the 
bailee  to  show  a  cause  producing  the  Injury  which,  prima  facie* 
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(lid  not  arise  or  result  from,  or  operate  on  account  of,  a  want  of 
ordinary  care  on  his  part.  Tiiis  belnj;  shown,  the  burden  of  proof 
siiifts  btick  to  the  bailor  to  aflarmatively  show  some  negligence  ou 
the  part  of  the  bailee  producing  the  injury  complained  of:  Higman 
V.  Camody.  112  Ala.  207,  57  Am.  St.  Rep.  33,  20  South.  480.  See, 
also.  Cumins  T.  Wood,  44  111.  416,  92  Am.  Dec.  189. 


BERGERON  V.  PEYTON. 
[106  Wis.  377,  82  N.  W.  291.] 

LARCENY— MONET  PAID  BY  MISTAKE.— A  person  IS 
guilty  of  larceny  where  he,  upon  presenting  a  checli  to  a  bank  for 
payment,  receives,  through  the  cashier's  error,  more  money  than 
tlie  check  calls  for.  and,  with  knowledge  of  the  facts,  refuses  to 
return  it  upon  demand. 

FAI.SE  IMPRISONMENT.— UNJUSTIFIABLE  IMPRISON- 
MENT, without  process,  is  false  imprisonment. 

FALSE  IMPRISONMENT.— IT  IS  NOT  JUSTIFIABLE  to 
arrest  and  detain  a  person  who  has  received  overpayment  on  a  check 
from  a  bank,  merely  to  compel  repayment,  and  not  for  the  purpose 
of  taking  him  before  a  magistrate,  and  it  is,  therefore,  false  im- 
prisonment 

FALSE  IMPRISONMENT— EVIDENCE.— IT  IS  ERROR,  In 
an  action  for  false  imprisonment,  to  permit  the  plaintiff  to  testify 
that  he  is  a  married  man  and  has  a  family,  for  it  is  calculated  to 
improperly  increase  the  damages. 

FALSE  IMPRISONMENT— EVIDENCE.— IT  IS  ERROR,  in 
an  action  for  false  imprisonment,  where  the  plaintiff  was  arrested 
and  detained  for  the  sole  purpose  of  compelling  him  to  repay  an 
overpayment  received  from  a  bank  by  him,  to  permit  him  to  prove 
that,  subsequently  to  his  arrest,  the  defendant  commenced  a  civil 
action  against  him  and  garnished  the  chief  of  police,  who  was  sup- 
posed to  have  the  money. 

FALSE  IMPRISOmiENT— INSTRUCTIONS.— IT  IS  ERROR, 
in  an  action  for  false  Imprisonment,  where  the  court  has  limited 
tlie  recovery  to  compensatory  damages,  and  no  special  damages  are 
alleged,  to  instruct  the  Jury  to  consider  the  question  of  injury  to 
the  plaintiff's  reputation,  and  assess  such  sum  as  will  fairly  com- 
pensate him  for  "the  injury,  if  any,  to  his  reputation." 

FALSE  IMPRISONMENT- INSTRUCTIONS.— IT  IS  ERROR, 
in  an  action  for  false  imprisonment,  to  instruct  the  jury  not  to 
return  a  verdict  for  a  mere  nominal  amount;  that  if  the  plaintiff 
was  falsely  imprissoned,  he  is  "entitled  to  substantial  damages,"  if 
any;  and  that  they  are  the  judges  of  how  much  that  should  be. 

Ross,  Dwyer  &  Hanitch  and  George  B.    Hudnall,    for   the 
appellant. 

Crownhart  &  Foley  and  W.  R.  Foley,  for  the  respondent 

^«  CASSODA Y,  C.  J.     This  action  was  commenced  May  23, 
1898,  against  the  defendant  Peyton  and  one  F.  E.  Grant  to 
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recover  damages  for  false  imprisomnent.  May  19,  1898.  The 
defendant  Peyton  answered  by  way  of  admissions,  denials,  and 
counter-allegations.  At  the  close  of  the  trial  of  the  issues 
thus  formed,  the  jury  returned  a  special  verdict  to  the  effect: 
1.  That  the  plaintiff  was  imprisoned  by  both  defendants,  act- 
ing jointly.  May  19,  1898;  2.  That  such  imprisonment  was  by 
both  defendants;  3.  That  such  imprisonment  began  after  the 
defendant  Peyton's  first  demand  for  his  money  had  been  re- 
fused by  the  plaintiff  at  the  bank;  5.  That  before  the  plaintiff 
was  so  imprisoned  he  had  not  formed  the  purpose  of  appro- 
priating the  overpayment  to  his  own  use;  6.  That  at  the  time 
the  money  was  paid  to  the  plaintiff  at  the  bank  he  did  not 
know  he  was  getting  the  sixty-odd  dollars;  7.  That  the  defend- 
ants jointly  engaged  in  the  imprisonment  of  the  plaintiff  at 
the  commencement  of  such  imprisonment;  8.  That,  assuming 
that  the  plaintiff's  imprisonment  began  shortly  after  he  re- 
turned to  the  bank  with  the  defendant  Grant,  they  assessed 
his  damages  at  one  hundred  dollars;  10,  That  the  purpose  of 
the  defendants  in  imprisoning  the  plaintiff  was  solely  to  com- 
pel or  induce  him  to  repay  the  forty-three  dollars  overpaid. 
From  the  judgment  entered  upon  such  verdict  for  one  hun- 
dred dollars  damages  and  sixty-four  dollars  costs  the  defendant 
Peyton  brings  this  appeal. 

The  circumstances  under  which  the  alleged  arrest  was  made 
are  to  the  effect  that  on  the  day  named  the  plaintiff,  having 
received  from  one  Magloire  Beaudoin  a  time  check,  payable 
about  a  month  afterward,  for  work  performed  by  him,  which 
check  stated  that  the  plaintiff's  work  came  to  sixty-seven  dol- 
lars and  thirty  cents,  "less  Camp  acct.  five  dollars  and  twenty 
cents,'*  and  "less  cash,  forty  dollars,'*  leaving  the  '^Dalance  due 
twenty-two  dollars  and  ten  cents,"  presented  the  same  to  the 
appellant  Peyton  at  his  bank,  known  as  the  Superior  Bank, 
in  West  Superior,  to  be  discounted  at  five  per  cent,  as  had  been 
customary;  that  Peyton,  by  some  inadvertence  failing  to  ob- 
serve the  pajrments  made  on  the  account  and  deducted  *'^®  in 
the  check  and  that  the  check  only  called  for  twenty-two  dollars 
and  ten  cents,  cashed  the  same  on  the  supposition  that  it 
called  for  sixty-seven  dollars  and  thirty  cents,  thus  paying  to 
the  plaintiff  about  sixty-four  dollars  instead  of  about  twenty- 
one  dollars;  that  the  plaintiff  did  not  then  know,  as  the  jury 
found,  that  he  had  received  about  forty-three  dollars  more  than 
he  was  entitled  to,  but  did  discover  the  fact  at  a  saloon  named, 
four  or  five  blocks  from  the  bank,  about  half  an  hour  after  he 
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left  the  bank;  that,  soon  after,  the  plaintiff  met  the  defend- 
ant Grant,  who  was  looking  for  him,  and  who  took  him  to  the 
bank;  that  Peyton  then  demanded  the  repayment  of  the  forty- 
three  dollars,  which  the  plaintiff,  who  had  been  drinking,  re- 
peatedly refused  to  repay,  and  stated  that  he  would  keep  the 
money;  that  the  plaintiff  was  then  taken  by  the  defendant  Grant, 
who  was  a  police  officer,  to  the  magistrate,  and  subsequently  he 
was  taken  to  jail. 

Error  is  assigned  because  the  court  refused  to  grant  a  non-' 
suit  or  direct  a  verdict  in  favor  of  the  defendants.  There  is 
no  claim  that  the  defendant  Grant  received  any  process  against 
the  plaintiff,  or  that  any  process  was  issued  against  him,  prior 
to  the  time  when  he  and  Grant  went  to  the  office  of  the  munic- 
ipal judge,  after  they  had  been  together  at  the  bank.  The 
plaintiff  testified  to  facts  from  which  the  jury  were  at  liberty 
to  find,  as  they  did,  that  he  was  imprisoned  at  the  bank.  If 
he  was  so  imprisoned,  then  such  imprisonment  was  without 
process.  If  he  was  imprisoned  without  process,  and  such  im- 
prisonment was  unjustifiable,  then  it  was  false  imprisonment: 
Murphy  v.  Martin,  58  Wis.  276, 16  N.  W.  603;  Gelzenleuchter  v. 
Neimeyer,  64  Wis.  331,  54  Am.  Eep.  616,  25  N.  W.  442;  King  v. 
Johnston,  81  Wis.  578,  51  N.  W.  1011.  The  question  recurs 
whether  such  imprisonment  without  process  was  justifiable.  Man- 
ifestly, it  devolved  upon  the  defendants,  if  they  could,  to  prove 
facts  justifying  such  imprisonment:  Allen  v.  Wright,  8  Car.  & 
P.  522 ;  Mitchell  v.  State,  12  Ark.  50,  54  Am.  Dec.  253.  It  is  a 
very  singular  fact — if  it  be  a  fact — that  the  plaintiff  did  not 
know  at  the  time  that  he  received  from  the  ****  bank  forty- 
three  dollars  more  than  he  was  entitled  to.  But  he  testified 
that  he  did  not,  and  the  jury  evidently  believed  him.  He  ad- 
mits, however,  that  he  knew  it  before  he  was  at  the  bank  the 
second  time;  and  that,  with  knowledge  of  that  fact,  he  refused 
to  pay  back  the  money  when  demanded.  Such  refusal  to  pay- 
back the  money  was  a  conversion  of  the  money.  It  is  true  that; 
the  plaintiff  received  the  money  with  the  consent  of  Peyton^ 
But  the  consent  was  only  given  by  reason  of  a  mistake  on  his 
part,  which  the  plaintiff  had  discovered  and  admitted  before  he 
refused  to  pay  back  the  money.  Was  such  conversion  of  the 
money  a  crime?  This  court  held  many  years  ago  that  a  con- 
version by  a  servant  to  his  own  use  of  property  of  the  master 
put  in  his  charge  was  larceny,  and  that  the  felonious  intention 
to  so  convert  need  not  have  existed  in  the  servant's  mind  at 
the  time  of  receiving  the  property  into  his  charge:  State  v.. 
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Schingen,  20  Wis.  74.  Our  statute  declares,  in  effect,  that  a 
bailee  of  money  or  property  who  shall  "fraudulently  convert 
the  same  to  his  own  use  ...  .  shall  be  guilty  of  larceny": 
Stats.  1898,  sec,  4415.  The  same  section  provides  that,  if  the 
property  so  converted  shall  exceed  the  value  of  twenty  dollars, 
such  bailee  may  be  punished  by  imprisonment  in  the  state 
prison;  and  another  section  of  the  statutes  makes  such  an  offense 
a  felony:  Stats.  1898,  sec.  4637.  It  has  been  held  in  New  York 
that  "one  who  receives  from  another  money  to  which  he  knows 
he  is  not  entitled,  and  which  he  knows  has  been  paid  to  him  by 
mistake,  and  conceals  such  overpayment,  appropriating  the 
money  to  his  own  use,  with  intent  to  cheat  and  defraud  the 
owner  thereof,  is  guilty  of  larceny":  Wolf  stein  v.  People,  6  Hun, 
121.  To  the  same  effect,  People  v.  Call,  1  Denio,  120,  43  Am. 
Dec.  655;  Hildebrand  v.  People,  56  N.  Y.  394,  15  Am.  Eep.  437; 
Phelps  V.  People,  72  N.  Y.  334,  362;  Welsh  v.  People,  17  111. 
339;  Murphy  v.  People,  104  111.  528;  People  v.  Martin,  116 
Mich.  446,  74  K  W.  653. 

The  more  important  question  is  whether  the  circumstances 
were  such  as  to  justify  the  imprisonment  without  process.  *®* 
As  held  in  Allen  v.  Wright,  8  Car.  &  P.  522,  it  was  not  only  in- 
cumbent on  the  defendants  to  show  that  the  crime  had  been 
committed,  '^but  that  the  circumstances  of  the  case  were  such 
that  they,  or  any  reasonable  person,  acting  without  passion  or 
prejudice,  would  fairly  have  suspected  the  plaintiff  of  being 
the  person  who  had  committed  it."  To  the  same  effect,  Cahill 
V.  Fitzgibbon,  L.  R.  16  Ir.  371.  It  has  been  held  in  New  Jer- 
sey that  "a  private  person  is  justified  in  making  an  arrest  where 
a  felony  has  actually  been  committed  and  there  is  probable 
ground  to  suspect  the  arrested  person  of  guilt":  Reuck  v.  Mc- 
Gregor, 32  N.  J.  L.  70.  When  a  felony  has  been  committed, 
an  officer  or  a  private  individual  may  justify  the  arrest  of  a 
suspected  person  without  a  warrant,  for  the  purpose  of  bring- 
ing him  before  an  examining  magistrate,  if  done  upon  proof 
of  probable  cause:  Brockway  v.  Crawford,  3  Jones,  433,  67  Am. 
Dec.  250.  To  that  extent  that  case  may  be  sanctioned.  Under 
these  authorities,  and  the  facts  stated,  it  would  seem  that  the 
defendants  would  have  been  justified  in  arresting  the  plaintiff, 
without  warrant,  for  the  purpose  of  bringing  him  before  the 
municipal  court  to  be  dealt  with  according  to  law.  The  diffi- 
culty in  holding  that  the  trial  court  should  have  directed  a  ver- 
dict for  the  defendants  is  that  there  is  evidence  tending  to 
prove,  and  the  jury  found,  that  the  defendants  did  not  arrest 
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the  plaintiff  for  the  purpose  of  taking  him  before  the  magis- 
trate, but  for  the  sole  purpose  of  compelling  and  inducing  him 
to  repay  to  the  defendant  Peyton  the  forty-three  dollars  thus 
overpaid  to  the  plaintiff.  The  imprisonment  of  the  plaintiff 
for  such  a  purpose  was  false  imprisonment.  In  such  a  case 
"probable  cause  is  only  material  in  mitigation  of  damages":  3 
Sutherland  on  Damages,  2d  ed.,  sec.  1257.  The  proof  of  malice 
is  only  permissible  where  punitory  damages  are  allowable.  It 
follows  from  what  has  been  said  that  the  trial  court  properly 
refused  to  direct  a  verdict  in  favor  of  the  defendants.  In  other 
words,  there  is  evidence  *®^  tending  to  prove  that  the  defend- 
ants were  technically  guilty  of  false  imprisonment. 

Error  is  assigned  because  the  court  permitted  the  plaintiff 
to  testify  that  he  was  a  married  man  and  had  a  family.  Such 
evidence  was  well  calculated  to  improperly  increase  the  dam- 
ages, and  was  in  direct  conflict  with  the  decisions  of  this  court: 
Kreuziger  v.  Chicago  etc.  E.  K.  Co.,  73  Wis.  158,  40  N.  W.  657; 
Gores  v.  Graff,  77  Wis.  181,  46  N.  W.  48. 

So  we  think  it  was  error  to  permit  the  plaintiff  to  prove 
that,  subsequent  to  the  plaintiff's  arrest,  Peyton  commenced 
a  civil  action  against  him  and  garnished  the  chief  of  police, 
who  was  supposed  to  have  the  money.  It  was  certainly  not 
the  best  evidence.  Moreover,  it  tended  to  establish  an  improper 
measure  of  damages.  It  is  true  the  court  charged  the  jury 
not  to  allow  any  damages  by  way  of  punishment;  but  the  ob- 
jectionable testimony  was  not  withdrawn  from  the  jury:  Bradley 
V.  Cramer,  66  Wis.  304,  28  N.  W.  372;  Beggs  v.  Chicago  etc. 
E.  E.  Co.,  75  Wis.  444,  44  N.  W.  633;  Waterman  v.  Chicago  etc. 
E.  E.  Co.,  82  Wis.  631,  632,  52  N.  W.  247,  1136. 

So  we  think  it  was  error  for  the  court  to  charge  the  jury 
that  they  should  take  into  consideration  the  question  of  in- 
jury to  the  plaintiff's  reputation,  and  assess  such  sum  as  would 
fairly  compensate  him  for  "the  injury,  if  any,  to  his  reputation.'* 
This  is  especially  true  where,  as  here,  the  trial  court  has  Limited 
the  recovery  to  compensatory  damages,  and  no  special  damages 
are  alleged  as  to  any  such  injury:  3  Sutherland  on  Damages, 
2d  ed.,  sees.  1257,  1258. 

So  we  think  it  was  error  for  the  court  to  charge  the  jury 
to  the  effect  that  they  must  not  return  a  verdict  for  a  mere 
"nominal  amount — that  is,  six  cents,  or  one  cent,  or  one  dol- 
lar— by  which  verdict,"  they  "would  say  there  had  been  techni- 
cally a  wrong  done";  that  if  the  plaintiff  had  been  falsely  im- 
prisoned he  was  "entitled  to  substantial  damages,"  if  any;  and 


38    •  American  State  Reports,  Vol.  80.     [Wisconsin, 

that  they  were  "the  judges  of  how  much  that  substantial  dam- 
ages should  be":  Candrian  v.  Miller,  98  ^ss  Wis.  167,  168,  73 
N.  W.  1004;  Guinard  v.  Knapp-Stout  etc.  Co.,  95  Wis.  483,  70 
N.  W.  671.  Thus,  in  an  action  for  false  imprisonment,  in  New 
York,  it  was  held  error  to  set  aside  a  verdict  for  six  cents 
damages:  Henderson  v.  McReynolds,  38  N.  Y.  St.  Rep.  734, 
14  N.  Y.  Supp.  351.  So,  in  England,  it  has  been  held  that  the 
court  properly  refused  a  new  trial  where,  in  an  action  for  false 
imprisonment,  "the  jury  had  given  only  one  farthing  dam- 
ages ....  for  taking  the  plaintiff  before  a  magistrate  upon 
an  unfounded  charge  of  felony,  merely  because  a  question  of 
character  was  involved":  Apps  v.  Day,  26  Eng.  L.  &  Eq.  335. 

Error  is  assigned  because  the  court  directed  the  jury  to  the 
effect  that,  if  they  agreed  before  the  next  morning  at  9  o'clock, 
they  should  seal  their  verdict  and  hand  it  to  the  officer  in 
charge,  but  not  to  report  to  the  court  until  the  day  after  at 
9  o'clock,  thus  skipping  a  day  when  court  was  in  session.  The 
jury  agreed  on  the  evening  of  January  24,  1899,  but,  in  pur- 
suance of  such  instruction,  did  not  report  until  the  morning  of 
January  26th.  The  practice  of  thus  allowing  the  jury  to  seal 
their  verdict  and  part  with  the  same,  and  then  separate  for  one 
or  two  days,  is  certainly  not  to  be  commended.  But  the  trial 
court  has  a  broad  discretion  in  such  matters,  and  we  do  not 
feel  called  upon  to  determine  whether  it  did  or  did  not  abuse 
such  discretion  in  the  case  at  bar. 

By  the  Court.  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 


LARCENY-KEEriNG  OVERPAYMENTS.— If  one  person  pay- 
ing money  to  another  overpays  him  by  mistake,  and  the  latter,  after 
demand,  keeps  the  money  and  refuses  to  make  restitution,  it  Is 
larceny:  See  monographic  note  to  State  v.  Homes,  57  Am.  Dec.  280, 
on  larceny;  State  v.  Dncker,  8  Or.  394,  34  Am.  Rep,  590.  and  note. 
The  appropriation  of  a  part  or  the  whole  of  money  handed  to  one 
to  make  change  la  also  larceny:  Note  to  Jones  v.  State,  5t  Am  St 
Rep.  43f>. 

FALSE  IMPRISONMENT  is  the  unlawful  restraint  of  a  person 
contrary  to  his  will,  either  with  or  without  process  of  law:  Sep 
monographic  note  to  Tryon  v.  PIngree,  67  Am.  St  Rep.  408,  tn 
false  imprisonment. 

FALSE  IMPRISONMENT— DAMAGES.-IU  an  action  for  false 
Imprisonment,  the  court  can  nevor  confine  the  Jury  to  either 
nominal  or  special  damages,  if  there  has  been  real  personal  Injury 
and  every  deprivation  of  liberty  is  so  regarded.  It  is  for  the  .lury 
themselves  to  determine  whether  the  circumstances  should  reduce 
the  recovery  to  a  minimum:  Page  v.  Mitchell,  13  Mich.  63  86  Am. 
Dec.  in. 
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FIELDS  V.  MUNDY. 

[106  Wis.  383,  82  N.  W.  343.] 

STATUTES— COLLECTION  OF  CLAIMS  AGAINST  ES- 
TATES OF  DECEDENTS— EXCLUSIVE  REMEDY —A  statute  giv- 
ing a  rpmedy  for  the  collection  of  claims  against  the  estates  of 
deceased  persons,  and  fixing  a  time  limit  for  their  presentation  to 
the  court,  furnishes  the  exclusive  remedy  for  the  collection  of  such 
claims. 

LIMITATIONS  OF  ACTIONS— CLAIMS  AGAINST  ES- 
TATES OF  DECEDENTS— NONRESIDENTS— FOREIGN  JUDG- 
MENT.—A  claim  against  the  estate  of  a  deceased  person,  not  pre- 
sented to  the  court  within  the  time  limited  by  the  statute  of  the 
state  for  that  purpose,  is  forever  barred;  and  the  bar  of  the  stat- 
ute covers  all  claims,  whether  belonging  to  residents  or  nonres- 
idents, and  whether  put  in  judgment  in  a  foreign  court  or  in  a 
court  of  this  state,  before  being  filed  In  the  probate  proceedings. 
The  full  faith  and  credit  clause  of  the  federal  constitution  does  not 
apply  to  such  a  case. 

Mundy^s  will  was  admitted  to  probate  in  the  county  court  of 
Douglas  county,  Wisconsin,  and  in  the  probate  court  of  St. 
Louis  county,  Minnesota.  The  assets  within  the  jurisdiction 
of  the  Minnesota  court  becoming  exhausted,  the  appellant. 
Fields,  a  resident  of  Minnesota,  and  who  had  obtained  an  al- 
lowance of  his  claim  against  the  estate,  by  the  Minnesota  court, 
filed  his  claim  in  the  Wisconsin  court,  but  after  the  time  limited 
by  the  statute  of  the  latter  state  for  the  presentation  of  claims. 
He  based  his  claim  on  the  allowance  thereof  in  the  Minnesota 
court.  It  was  rejected  as  barred  by  the  statute  of  limitations. 
The  circuit  court  affirmed  the  order  of  the  county  court,  and 
the  claimant  appealed. 

Seed  &  Eeed,  for  the  appellant. 

Thomas  A.  E.  Weadock,  for  the  respondent. 

***  MARSHALL,  J.  The  vital  question  on  this  appeal  is  not 
whether  the  allowance  of  the  appellant's  claim  in  the  Min- 
nesota court  was  res  adjudicata  of  its  validity  in  the  county 
court  of  Douglas  county,  under  the  full  faith  and  credit  clause 
of  the  federal  constitution,  as  to  the  effect  of  the  judicial  pro- 
ceedings of  one  state  in  the  courts  of  another.  Considerable 
learning  on  that  subject  is  displayed  in  the  brief  of  counsel  for 
appellant,  but  we  fail  to  see  how  it  applies  to  this  case.  The 
sole  question  demanding  consideration  here  is.  Did  the  allow- 
ance of  the  claim  in  the  Minnesota  court  give  to  it  any  different 
status,  as  regards  the  statute  of  limitations  (Stats.  1898,  sec. 
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3844)  upon  the  life  of  claims  against  estates  of  deceased  per- 
sons in  this  state,  than  that  of  any  other  claim? 

Such  section  provides  that:  "Every  person  having  a  claim 
against  a  deceased  person,  proper  to  be  allowed  by  the  court, 
who  shall  not,  after  notice  given  as  required  by  section  3840, 
exhibit  his  claim  to  the  court  within  the  time  limited  for  that 
purpose,  shall  be  forever  barred  from  recovering  such  demand 
or  from  setting  o£E  the  same  in  any  action  whatever."  Sec- 
tion 3840  gives  a  remedy  for  the  collection  of  claims  against 
the  estates  of  deceased  persons  and  provides  for  a  ***  time  limit 
to  be  fixed  for  the  filing  of  such  claims  in  the  county  court,  and 
for  giving  notice  of  such  time  to  all  parties  interested.  The 
remedy  thus  provided  is  the  sole  remedy  for  the  collection  of 
claims  against  an  estate  in  the  courts  of  this  state  where  notice 
has  been  given  of  the  time  limit  for  the  filing  of  claims  as  there- 
in provided:  Price  v.  Dietrich,  12  Wis.  626;  Lannon  v.  Hackett, 
49  Wis.  261,  5  N.  W.  474.  It  applies  to  nonresidents  as  well 
as  residents:  Carpenter  v.  Murphey,  57  Wis.  541,  15  N.  W.  798; 
Austin  V.  Saveland's  Estate,  77  Wis.  108,  45  N.  W.  955;  Winter 
V.  Winter,  101  Wis.  494,  77  N.  W.  883.  And  that  and  section 
3844  extinguishing  claims,  so  far  as  enforcement  thereof  is  con- 
cerned in  the  courts  of  this  state,  not  filed  as  provided  by  sec- 
tion 3840,  admit  of  no  exception  in  favor  of  nonresidents: 
Winter  v.  Winter,  101  Wis.  494,  77  N.  W.  883. 

The  statute  itself  is  so  plain,  and  the  decisions  of  this  court 
as  well,  that  no  room  is  left,  as  it  seems,  for  the  court  to  say 
otherwise  than  that  the  appellant's  claim  was  barred  by  the  laws 
of  this  state  before  it  was  filed  with  the  county  court  of  Douglas 
county.  The  bar  of  the  statute  covers  all  claims,  whether  be- 
longing to  residents  or  nonresidents,  whether  put  in  judgment 
in  a  foreign  court  or  in  a  court  of  this  state  before  being  filed 
in  the  probate  proceedings. 

This  is  not  a  case  where  the  court  has  power  to  relieve  the 
appellant  from  the  effect  of  his  negligence,  ignorance,  or  mis- 
take, in  failing  to  file  his  claim  in  the  county  court  of  Douglas 
county  within  the  time  allowed  by  law.  The  statutes  left  him 
no  remedy,  after  the  lapse  of  the  time  fixed  by  the  county  court 
for  the  filing  of  his  claim.  Therefore,  his  right,  so  far  as  this 
state  is  concerned,  died  with  the  lapse  of  the  remedy  to  enforce 
it,  and  the  persons  interested  in  the  estate  of  Mundy  became 
thereby  possessed  of  a  vested  right  to  insist  upon  the  bar  of  the 
statute,  which  is  within  the  protection  of  the  constitution  as  a 
property  right  and  that  cannot  be  taken  away  from  them  by  the 
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court:  Eingartner  v.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am. 
St.  Kep.  871,  79  N.  W.  433.  The  bar  of  the  statute  absolutely 
**''  extinguished  the  claim.  It  could  not  be  waived  by  any  fail- 
ure to  plead  the  statute  in  the  county  court  (County  Court  Rule 
13,  sec.  6),  or  by  any  act  on  the  part  of  the  executor. 

From  what  has  been  said  it  is  plain  that  the  circuit  court  had 
no  other  course  to  pursue  than  to  affirm  the  judgment  of  the 
county  court,  upon  the  ground  that  appellant  no  longer  had  a. 
claim  against  the  estate  of  Mundy  that  could  be  recognized  in 
the  courts  of  this  state. 

By  the  Court.    Judgment  affirmed. 


LIMITATIONS  OF  ACTIONS.— A  CLAIM  AGAINST  A  DE- 
CEDENT'S  ESTATE  must,  under  the  Illinois  statute,  be  exhibited 
in  two  years  from  the  grant  of  administration,  to  be  enforceable 
against  the  estate  already  inventoried  and  accounted  for,  and  a  plea 
that  it  was  not  so  exhibited  in  an  action  thereon  is  gooid.  But  the 
bur  is  not  absolute.  The  claim  remains  payable  out  of  estate  sub- 
sequently discovered  or  inventoried:  Judy  v.  Kelley,  11  111.  211,  50 
Am.  Dec.  455,  and  note. 


PINNEY  V.  PROVIDENCE   LOAN   AND    INVESTMENT 

COMPANY. 
[106  Wis.  396,  82  N.  W.  308.] 

STATUTES  AS  TO  CONSTRUCTIVE  SERVICE  UPON  COR- 
PORATIONS SHOULD  PROVIDE  FOR  NOTICE.— WhUe  the  legis- 
lature may  authorize  constructive  service  of  summons  to  be  made 
upon  corporations,  especially  where  the  action  concerns  property 
located  within  the  state,  the  method  adopted  should  be  reasonably 
calculated  to  bring  notice  home  to  some  of  the  officers  or  agents 
of  the  corporation,  thus  securing  an  opportunity  to  be  heard  and 
to  malie  a  defense. 

STATUTES  AS  TO  CONSTRUCTIVE  SERVICE  UPON  COR- 
1»0RATI0NS— WHEN  VOID.— A  statute  providing  that,  until  a 
domestic  private  corporation  files  with  the  register  of  deeds  of  the 
county  in  which  its  principal  office  is  located  a  list  of  its  officers 
upon  whom  service  of  process,  etc.,  may  be  made,  such  service  may 
be  made  by  leaving  a  copy  of  the  process,  etc.,  with  the  register 
of  deeds,  is  void,  as  contravening  the  constitutional  provision  that 
no  person  shall  be  deprived  of  his  property  without  due  process  of 
law.  The  corporation  is  a  "person"  within  the  meaning  of  such 
provision,  and  such  service  does  not  give  it  notice  and  an  oppor- 
tunity to  be  heard. 

Catlin,  Butler  &  Lyons  and  Thomas  E.  Lyons,  for  the  appel- 
lant. 
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Thorson  &  De  La  Motte  and  J.  De  La  Motte,  for  the  re- 
spondent. 

*»^  CASSODAY,  C.  J.  The  plaintiff,  as  the  grantee  in  a 
tax  deed  issued  to  her  August  16,  1898,  by  Douglas  county, 
upon  the  tax  sale  of  1895  for  the  taxes  of  1894,  claims  to  have 
commenced  this  action  October  4,  1898,  under  section  1197  of 
the  Statutes  of  1898,  against  the  defendant  Providence  Loan 
and  Investment  Company,  as  the  former  owner  of  the  land  de- 
scribed, and  one  Sarazin,  claiming  to  be  a  part  owner  thereof, 
to  bar  them  and  each  of  them  from  all  right,  title,  interest,  and 
claim  in  and  to  the  lands  described.  It  appears  that  service 
of  summons  was  made  or  claimed  to  have  been  made  on  the 
defendant  Sarazin  as  a  nesident  of  Houghton,  Michigan,  by 
publication.  There  was  no  appearance  in  the  action,  and  judg- 
ment on  default  was  entered  February  25,  1899,  according  to 
the  prayer  of  the  plaintiff's  complaint  The  only  proof  of  ser- 
vice of  the  summons  or  the  summons  and  complaint  on  the 
defendant  corporation  found  in  the  judgment-roll,  and  upon 
which  such  judgment  was  so  entered,  is  an  affidavit  of  one  Fred 
A.  Russell,  who  became  the  register  of  deeds  in  January,  1899, 
to  the  effect  that  October  4,  1898,  there  was  filed  in  his  office 
as  such  register  the  summons  and  complaint  in  this  action  by 
delivering  to  and  leaving  with  such  register  true  copies  there- 
of; that  at  that  time  the  defendant  corporation  had  filed  no  list 
containing  the  names  of  its  president,  ****  vice-president,  secre- 
tary, treasurer,  or  managing  agent  on  whom  service  of  process, 
notice,  or  orders  might  have  been  made,  as  provided  in  subdivi- 
sion 10,  section  2637,  of  the  Statutes  of  1898 ;  that  such  Provi- 
dence Loan  and  Investment  Company  was  then  a  private  corpora- 
tion, organized  and  existing  under  the  laws  of  the  state  oi  Wis- 
consin; and  that  its  principal  offices  were  in  the  city  of  Su- 
perior, Douglas  county.  On  September  22,  1899,  the  defendant 
corporation  appeared  in  the  action  by  attorneys  specially,  and 
appealed  to  this  court  from  the  judgment  in  favor  of  the  plain- 
tiff and  against  such  corporation  barring  it  from  all  right,  title, 
and  interest  in  the  land  described  in  such  complaint  and  judg- 
ment. 

On  February  14,  1900,  the  plaintiff  obtained  an  order  upon 
the  appellant  to  show  cause  why  the  plaintiff  should  not  be 
allowed  to  amend  her  proof  of  service  by  filing  with  and  mak- 
ing a  part  of  the  record  certain  affidavits  thereunto  attached. 
Upon  the  hearing  of  that  motion  it  appeared  from  such  affi- 
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davits  that  October  4,  1898,  the  plaintiff's  attorney  and  the 
then  register  of  deeds,  P.  A.  Sandberg,  searched  the  register's 
office,  and  found  no  list  of  officers  of  the  defendant  corporation; 
that  the  plaintiff's  attorney  then  gave  the  summons  and  com- 
plaint to  such  register,  who  handed  the  same  to  his  deputy, 
W.  H.  Smith,  who  filed  the  same  and  made  the  entry,  under 
date  of  October  4,  1898:  "Numerical  Index  Book,  No.  110,483. 
Service  on  Providence  Loan  &  Trust  Co.,  filed."  It  further 
appeared  upon  such  motion  from  an  affidavit  of  Fred  A.  Rus- 
sell, explaining  his  former  affidavit,  mentioned,  to  the  effect 
that  the  only  knowledge  he  had  at  the  time  of  making  that 
affidavit  was  such  entry  in  the  index  book,  above  quoted;  that 
he  never  saw  the  papers  until  February  21,  1900,  and  then 
found  them  among  the  files  of  notices  of  lis  pendens.  It  also 
appears  from  the  affidavit  of  one  of  the  attorneys  for  the  defend- 
ant corporation,  in  effect,  that  the  summons  and  complaint 
were  delivered  to  one  A.  C.  Titus,  October  4,  1898,  but  that, 
as  A.  C.  Titus  ***  was  not  an  officer  or  agent  of  the  defendant 
corporation,  he  paid  no  further  attention  to  such  service;  that 
a  few  days  thereafter  he  inquired  of  the  register  of  deeds,  Sand- 
berg,  who,  after  search  in  his  office,  said  there  were  no  papers 
in  any  such  action  on  file  therein;  that  September  1,  1899,  he 
first  learned  Ihat  such  judgment  had  been  entered  on  default 
February  25,  1899. 

The  facts  in  regard  to  the  summons  and  complaint  having 
been  delivered  to  and  left  with  the  register  of  deeds  by  the 
plaintiff's  attorney  October  4,  1898,  are  undisputed,  and  show 
a  compliance  with  section  1775b  of  the  Statutes  of  1898,  as  it 
then  stood.  As  indicated,  the  defendant  company  was  then  a 
private  corporation  organized  and  existing  under  the  laws  of 
this  state,  and  had  its  principal  office  in  the  city  of  Superior. 
By  the  statute  cited  it  was  required,  on  or  before  October  1, 
1898,  to  file  in  the  office  of  the  register  of  deeds  of  that  county 
a  list  of  the  names  of  its  officers  therein  mentioned  "on  whom 
service  of  process,  notices,  or  orders"  might  be  made  as  pro- 
vided by  subdivision  10,  section  2637.  The  right  of  the  legisla- 
ture to  require  such  corporation  to  so  file  such  list  is  not  and 
cannot  be  successfully  questioned.  It  has  been  said  upon  high 
authority  that:  "A  state,  on  creating  corporations  or  other  in- 
stitutions for  pecuniary  or  charitable  purposes,  may  provide  a 
mode  in  which  their  conduct  may  be  investigated,  their  obli- 
gations enforced,  or  their  charters  revoked,  which  shall  require 
other   than  personal   service  upon   their  officers  or  members. 
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Parties  becoming  members  of  such  corporations  or  institutions 
would  hold  their  interest  subject  to  the  conditions  prescribed 
by  \&w":  Pennoyer  v.  Neff,  95  U.  S.  735,  736.  Section  1775b 
was  also  made  applicable  to  such  corporations  formed  after  Oc- 
tober 1,  1898.  That  section  also  provided  that  "in  all  cases 
until  such  list  of  officers  is  so  filed  as  aforesaid  service  of  all 
legal  process,  notices,  orders  or  other  legal  proceedings  may  be 
lawfully  and  effectually  made  upon  any  such  corporation  by 
delivering  to  and  ■**^  leaving  with  the  register  of  deeds  where 
such  corporation  has  its  principal  office  true  copies  of  such  legal 
process,  orders,  notices  or  proceedings,  in  which  case  service  so 
made  shall  be  valid."  The  subsequent  amendment  of  that  sec- 
tion does  not  affect  the  question  here  presented:  Laws  1899, 
c.  46. 

It  does  not  appear  that  any  attempt  was  made  to  serve  the 
summons  or  summons  and  complaint  on  any  of  the  officers  of 
the  defendant  corporation,  as  required  by  subdivision  10,  section 
2637,  of  the  Statutes  of  1898;  nor  by  the  publication  of  the 
summons,  as  required  by  section  2639.  As  indicated,  the  only 
service  or  attempted  service  of  the  summons  or  summons  and 
complaint  in  this  action  upon  the  defendant  corporation  was 
"by  delivering  to  and  leaving  with  the  register  of  deeds"  true 
copies  of  such  summons  and  complaint,  as  required  by  the 
statute  quoted.  The  important  question  which  here  confronts 
us  is  whether  such  service  was  valid  and  binding  upon  the  de- 
fendant corporation;  in  other  words.  Was  such  service  sufficient 
to  authorize  the  judgment  forever  barring  the  corporation  from 
any  and  all  right,  title,  and  interest  in  and  to  the  land  de- 
scribed? For  the  purpose  of  this  appeal  it  must  be  assumed 
that  at  the  time  of  the  alleged  service  the  defendant  corpora- 
tion had  the  lawful  and  rightful  title  and  possession  to  the  land. 
Was  it  deprived  of  such  right,  title,  and  interest  in  and  to  the 
land  by  due  process  of  law?  In  other  words.  Is  the  clause  of 
the  statute  quoted,  authorizing  such  service  upon  the  register  of 
deeds,  a  valid  law  ? 

The  constitution  of  the  United  States  declares  that  "no  state 
Bhall  ....  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law":  U.  S.  Const.,  amend.,  sec.  1,  art. 
14.  The  words  "without  due  process  of  law"  were  borrowed 
from  a  very  early  English  statute,  as  an  improved  rendition  of 
the  words  contained  in  Magna  Charta:  1  Coke's  Second  Insti- 
tutes, 50;  Murray  v.  Iloboken  etc.  Co.,  18  How.  276;  Davidson 
?.  New  Orleans,  96  U.  S.  *»*  101.     In  the  first  of  these  cases 
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it  was  said  by  Mr.  Justice  Curtis,  speaking  for  the  court,  that: 
"It  is  manifest  that  it  was  not  left  to  the  legislative  power  to 
enact  any  process  which  might  be  devised.  The  article  is  a  re- 
straint on  the  legislative,  as  well  as  on  the  executive  and  judi- 
cial, powers  of  the  government,  and  cannot  be  so  construed  as 
to  leave  Congress  free  to  make  any  process  'due  process  of  law* 
by  its  mere  will."  And  again  he  said  in  that  case:  "For, 
though  'due  process  of  law*  generally  implies  and  includes  actor, 
reus,  judex,  regular  allegations,  opportunity  to  answer,  and  a 
trial  according  to  some  settled  course  of  judicial  proceedings, 
....  yet  this  is  not  universally  true":  Murray  v.  Hoboken  etc. 
Co.,  18  How.  280.  In  the  last  case  above  cited  Mr.  Justice 
Miller,  speaking  for  the  court,  said:  "A  statute  which  declares 
in  terms,  and  without  more,  that  the  full  and  exclusive  title 
of  a  described  piece  of  land,  which  is  now  in  A  shall  be  and  is 
hereby  vested  in  B,  would,  if  effectual,  deprive  A  of  his  property 
without  due  process  of  law,  within  the  meaning  of  the  constitu- 
tional provision":  Davidson  v.  New  Orleans,  96  U.  S.  103. 
That  court  has  frequently  declared,  in  effect,  that  the  words 
"without  due  process  of  la,w"  were  intended  to  secure  the  in- 
dividual from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice:  Bank  of  Columbia  v.  Okely,  4 
Wheat.  244;  In  re  Kemmler,  136  U.  S.  448,  10  Sup.  Ct.  Rep. 
930;  Leeper  v.  Texas,  139  U.  S.  462,  11  Sup.  Ct.  Eep.  577; 
Duncan  v.  Missouri,  152  U.  S.  377,  14  Sup.  Ct  Eep.  570; 
Marchant  v.  Pennsylvania  Ey.  Co.,  153  U.  S.  380,  14  Sup.  Ct. 
Eep.  894.  In  the  language  of  Mr.  Justice  Field:  "It  is  suffi- 
cient to  observe  here  that  by  'due  process'  is  meant  one  which, 
following  the  forms  of  law,  is  appropriate  to  the  case  and  just 
to  the  parties  to  be  affected.  It  must  be  pursued  in  the  ordi- 
nary mode  prescribed  by  the  law.  It  must  be  adapted  to  the 
end  to  be  attained.  And  wherever  it  is  necessary  for  the  pro- 
tection of  the  parties,  it  must  give  them  an  opportunity  to  be 
heard  respecting  the  justice  of  the  judgment  sought.  '**^  The 
clause  in  question  means,  therefore,  that  there  can  be  no  pro- 
ceeding against  life,  liberty,  or  property  which  may  result  in 
the  deprivation  of  either,  without  the  observance  of  those  gen- 
eral rules  established  in  our  system  of  jurisprudence  for  the 
security  of  private  rights":  Hagar  v.  Eeclamation  Dist.,  Ill 
U.  S.  708,  4  Sup.  Ct.  Eep.  663.  So  it  has  been  held  by  that 
court  that,  where  a  state  statute  authorized  a  commission  to 
finally  and  conclusively  fix  the  rates  of  charges  by  railway  com- 
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panics  for  the  transportation  of  property,  without  an  oppor- 
tunity for  judicial  inquiry  as  to  the  reasonableness  of  such  rates, 
such  companies  were  deprived  of  their  property  without  due 
process  of  law:  Chicago  etc.  Ey.  Co.  v.  Minnesota,  134  U.  S. 
418,  10  Sup.  Ct.  Rep.  462,  702.  That  court  has  just  held  that, 
although  personal  service  on  nonresidents,  outside  of  the  juris- 
diction of  the  court,  may,  under  proper  circumstances,  be  suffi- 
cient to  constitute  due  process  of  law  in  a  suit  for  the  foreclos- 
ure of  a  lien  upon  the  land  within  the  state,  yet  that  only  five 
days'  notice  in  such  a  case,  under  the  circumstances  stated,  was 
"insufficient  to  constitute  reasonable  notice  of  due  process  of 
law":  Roller  v.  Holly,  176  U.  S.  398,  20  Sup.  Ct.  Eep.  410. 

The  important  thing  in  all  ordinary  actions,  and  especially 
in  a  case  like  this,  is  that,  before  a  person  shall  be  deprived  of 
his  property  by  legal  proceedings,  he  shall  have  actual  or  con- 
structive notice  and  an  opportunity  to  be  heard.  It  is  settled 
by  numerous  adjudications  of  the  supreme  court  of  the  United 
States  that  a  corporation  is  a  ''person"  within  the  meaning  of 
the  constitutional  clause  in  question:  Smyth  v.  Ames,  169  U.  S. 
466,  522,  18  Sup.  Ct.  Rep.  418,  and  cases  there  cited.  It  fol- 
lows that  the  defendant  corporation  cannot  be  deprived  of  its 
property  without  due  process  of  law,  any  more  than  any  citizen 
of  the  state.  While  foreign  corporations  may  be  permitted  to 
do  business  within  the  state  upon  certain  conditions,  or  be  ex- 
cluded altogether,  and  while  domestic  corporations  may  be  sub- 
ject to  reasonable  regulations  and  control,  yet  neither  can  be 
deprived  of  its  property  without  ^^^  due  process  of  law.  Un- 
doubtedly, the  legislature  may,  as  it  has  in  certain  cases,  au- 
thorize constructive  service  of  summons  to  be  made  upon  cor- 
porations, as  well  as  individuals,  especially  where  the  action 
concerns  property  located  within  the  state;  but  the  method 
adopted  should  be  reasonably  calculated  to  bring  notice  home 
to  some  of  the  officers  or  agents  of  the  corporation,  and  thus 
secure  an  opportunity  for  being  heard  and  making  a  defense 
before  the  determination.  Such  service  was  not  secured  "by 
delivering  to  and  leaving  with  the  register  of  deeds  ....  true 
copies"  of  the  summons  and  complaint,  as  prescribed  by  the 
portion  of  the  statute  quoted.  On  the  contrary,  such  service, 
if  held  to  be  effectual,  would  be  well  calculated  to  conceal  from 
the  officers  and  agents  of  the  corporation  the  fact  that  such  an 
action  had  been  commenced.  True,  the  register  is  a  public 
officer,  with  duties  prescribed  by  statute;  but  he  is  in  no  sense 
the    agent  or  representative    of  "private    corporations,  incor- 
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porated  or  organized  under  any  law  of  this  state.**  Such  cor- 
porations are  supposed  to  be  clothed  with  authority  to  select 
and  appoint  their  own  officers  and  agents.  We  must  hold  the 
clause  of  the  statute  in  question,  to  be  unconstitutional  and  void. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according  to 
law. 


"DUB  PROCESS  OF  LAW"  requires  an  orderly  proceeding 
adapted  to  tlie  nature  of  the  case,  In  which  the  citizen  has  an  op- 
portunity to  be  heard,  and  to  defend,  enforce,  and  protect  his  rights. 
A  hearing,  or  an  opportunity  to  be  heard,  prior  to  judgment  is 
absolutely  essential:  State  v.  Billings,  55  Minn.  467,  43  Am.  St.  Rep. 
525,  57  N.  W.  206,  794. 


BEEGMAIT  V.  HENDEICKSON". 

[106  Wis.  434,  82  N.  W.  304.] 

MASTER  AND  SERVANT— TORTIOUS  ACT  OF  SERVANT 
-MASTER'S  LIABILITY.— The  tortious  act  of  a  servant,  within  the 
scope  of  his  duty,  is  the  act  of  the  master  himself. 

MASTER  AND  SERVANT— SCOPE  OF  SERVANT'S  DUTY- 
QUESTION  FOR  JURY.-If  a  bartender  has  trouble  with  an  in- 
toxicated customer,  who  refuses  to  pay  for  his  drinks,  and  assaults 
him,  the  question  as  to  whether  the  barlceeper  was  acting  within 
the  scope  of  his  duty  should  be  left  to  the  jury,  where  the  testi- 
luony  is  open  to  two  inferences,  one  that  the  assault  was  entirely 
personal,  on  account  of  the  customer's  threatening  motions  toward 
the  barkeeper  and  a  vile  epithet  applied  to  the  latter,  and  the  other 
that  the  assault  was  committed  for  the  purpose  of  enforcing  pay- 
ment for  the  liquor. 

MASTER  AND  SERVANT— ASSAULT  BY  BARTENDER- 
SCOPE  OF  EMPLOYMENT— MASTER'S  LIABILITY.— If  an  in- 
toxicated customer  at  the  bar  of  a  saloon  refuses  to  pay  for  his 
drinks,  and  the  bartender  assaults  him  for  the  purpose  of  collect- 
ing pay  for  the  liquor,  he  acts  within  the  scope  of  his  employment, 
and  his  master  is  answerable,  although  the  servant  may  have  been 
expressly  prohibited  from  performing  his  duty  in  such  a  manner, 
and  the  assault  was  provoked  by  the  customer's  misbehavior  and 
insulting  language. 

TRI A Iv— IMPANELING  JURY.— It  is  not  a  prejudicial  error 
to  remove  a  juror  on  a  peremptory  challenge  after  a  refusal  to  dis- 
charge him  on  a  challenge  for  cause,  where  no  objection  is  made 
to  the  jury  as  finally  Impaneled. 

INSTRUCTIONS— REVIEW  ON  APPEAL.— AN  OMISSION 
to  insti'uct  the  jury  as  to  the  burden  of  proof  cannot  be  noticed  on 
appeal,  when  no  request  was  made  at  the  trial  to  supply  such  omis- 
sion. 

Action  by  Bergman  against  Hendrickson  and  another.     The 
defendants  had  a  saloon  in  which  they  employed  one  Back- 
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strom  as  bartender.  The  plaintiff,  while  intoxicated,  purchased 
liquor  for  himself  and  others,  at  the  bar,  and  refused  to  pay 
for  it.  An  altercation  took  place,  whereupon  the  bartender 
assaulted  the  plaintiff,  who  fell  and  seriously  injured  his  thumb. 
There  was  a  judgment  for  the  plaintiff,  and  the  defendants  ap- 
pealed. 

Crownhart  &  Foley,  J.  A.  Murphy,  and  W.  E.  Foley,  for  the 
appellants. 

George  C.  Cooper,  for  the  respondent. 

■****  DODGE,  J.  1.  The  principal  assignment  of  error  upon 
which  appellants  dwell  is  that  the  evidence  conclusively  estab- 
lishes that  the  assault  by  Backstrom  upon  the  plaintiff  was  en- 
tirely personal  to  the  former  for  the  purpose  of  wreaking  per- 
sonal vengeance,  or  satisfying  his  personal  anger  and  indigna- 
tion, aroused  by  a  threatening  motion  and  an  opprobrious 
epithet  applied  to  him  by  the  plaintiff.  Backstrom  testified 
upon  the  trial  that  the  plaintiff,  in  the  course  of  the  colloquy, 
threw  his  hands  up  across  the  bar,  in  a  manner  indicated  "**** 
by  gestures,  and  called  him  by  a  vile  epithet,  and  that  he  there- 
upon lost  all  thought  or  consideration  of  his  masters'  business,  or 
of  collection  for  the  liquor  sold,  and  committed  the  assault  upon 
the  plaintiff  because  of  such  motion  and  epithet.  On  a  previous 
trial  the  same  witness  had  testified,  substantially,  that  the  as- 
sault was  made  because  the  plaintiff  did  not  pay  for  the  drinks, 
and  to  compel  him  to  do  so,  and  gave  a  narrative  of  the  events 
which  wholly  omitted  both  the  threatening  motion  and  the  ver- 
bal abuse,  asserting  that  his  narrative  was  complete.  The  de- 
fendant, who  was  present,  gave  an  account  of  the  transaction, 
which  indicated  at  least  that  the  assault  was  the  immediate 
sequence  of  the  refusal  to  pay,  without  mentioning  the  circum- 
stances which  Backstrom  related  as  arousing  his  personal  ire. 
The  plaintiff's  own  story,  also,  while  quite  indefinite,  tended  to 
the  same  effect.  We  are  persuaded  that  the  conclusion  of  the 
trial  court  that  the  testimony  was  open  to  two  inferences — one 
that  the  assault  was  entirely  personal,  the  other  that  it  was  done 
with  the  purpose  and  in  the  line  of  enforcing  payment — ought 
not  to  be  disturbed.  The  appearance  of  the  witness  Backstrom, 
the  manner  of  his  giving  the  new  testimony  on  which  the  appel- 
lants now  dwell  and  of  responding  to  the  cross-examination  with 
reference  to  his  previous  testimony,  might  well  have  justified 
the  jury  in  disbelieving  the  new  facts  testified  to  on  the  last 
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trial,  and  we  cannot  feel  justified  in  saying  that  the  trial  couri; 
erred  in  submitting  to  them  the  question  of  Backstrom's  motive 
and  purpose,  nor  in  refusing  to  set  aside  their  conclusion.  If 
Backstrom  committed  the  assault  for  the  purpose  of  collecting 
payment  for  his  masters'  liquor,  he  was  within  the  scope  of  his 
employment.  It  was  his  method  of  performing  the  duty  dele- 
gated to  him,  and,  although  the  method  may  not  have  been 
either  expressly  authorized  or  even  contemplated — nay,  al- 
though it  may  have  been  expressly  prohibited — ^yet  the  master 
is  liable  for  the  damages  caused  ^^^  thereby,  provided  he  has 
intrusted  to  the  servant  the  duty  he  was  attempting  to  perform: 
Craker  v.  Chicago  etc.  Ey.  Co.,  36  Wis.  657,  17  Am.  Eep.  504; 
Schaefer  v.  Osterbrink,  67  Wis.  495,  58  Am.  Eep.  875,  30  N.  W. 
922;  Eogahn  v.  Moore  etc.  Co.,  79  Wis.  573,  48  N.  W.  669; 
Eeinke  v.  Bentley,  90  Wis.  457,  63  N.  W.  1055 ;  Bryan  v.  Adier, 
97  Wis.  12,  65  Am.  St.  Eep.  99,  72  N.  W.  368. 

2.  The  appellants  contend  further  that,  although  the  bar- 
tender may  have  been  acting  within  the  scope  of  his  duties, 
the  master  is  not  liable  11  the  plaintiff,  by  words  or  acts,  con- 
ducted himself  in  such  improper  manner  as  was  calculated  to 
arouse  and  bring  on  personal  altercation  with  the  bartender,  and 
the  assault  complained  of  was  wholly  or  in  part  the  result  of 
such  misbehavior  on  the  part  of  the  plaintiff.  The  court  re- 
fused a  requested  instruction  to  that  effect,  and,  on  the  con- 
trary, charged:  "If  Backstrom  was  impelled  to  the  assault, 
whatever  words  may  have  passed,  by  a  purpose  to  enforce  pay- 
ment of  the  liquor  bill  that  he  was  trying  to  collect,  and  com- 
mitted the  assault  as  incidental  to  such  effort,  plaintiff  should 
recover."  The  rule  thus  laid  down  by  the  court  is  that  sanc- 
tioned by  the  authorities  above  cited ;  and  the  exception  thereto, 
contended  for  by  appellants,  in  case  of  misconduct  or  verbal 
provocation  on  the  part  of  plaintiff,  is  nowhere  recognized. 
Such  an  exception  would  ignore  the  principle  on  which  the  lia- 
bility is  founded,  namely,  that  the  tortious  act  of  the  servant, 
when  within  the  scope  of  his  duty,  is  the  act  of  the  master  him- 
self. That  being  the  principle,  the  tort,  when  so  committed  by 
the  servant,  can  be  justified  on  no  grounds  less  cogent  than  those 
which  would  serve  as  justification  of  the  same  act  if  committed 
by  the  master.  In  Eogahn  v.  Moore  etc.  Co.,  79  Wis.  575,  48  N. 
W.  669,  it  is  said:  "It  is  generally  agreed  that  for  negligent  or 
wrongful  acts  of  the  servant  in  the  line  of  his  duty,  for  which 
the  master  would  be  liable  if  the  act  were  done  by  himself,  the 
master  is  responsible/'     It  need  hardly  be  stated  that  neither 
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insult  nor  vituperation  can  fully  justify  assault  and  battery, 
though  they  may  properly  mitigate  damages  '*^**  in  civil  actions 
or  punishment  in  criminal  prosecutions.  Appellants  press  upon 
our  attention,  as  supporting  the  exemption  of  the  master  in  case 
of  misconduct  or  insult  by  plaintiff  to  the  servant,  the  case  of 
Scott  V.  Central  Park  etc.  Ry.  Co.,  63  Hun,  414,  6  N.  Y.  Supp. 
382,  which,  upon  examination,  proves  to  have  no  relevancy 
whatever.  That  case  deals  with  a  very  different  ground  of  lia- 
bility, namely,  that  which  is  imposed  on  the  master  for  willful 
torts  of  a  servant,  although  outside  of  the  line  of  his  duty,  when 
the  relations  between  the  master  and  the  plaintiff  are  such  that 
the  former  is  under  an  obligation  to  protect  the  latter  against 
such  wrongs,  whether  committed  by  servants  or  others.  That 
liability  is  well  stated  and  illustrated  in  Craker  v.  Chicago  etc. 
Ry.  Co.,  36  Wis.  657,  17  Am.  Rep.  504,  and  Fick  v.  Chicago  etc. 
By.  Co.,  68  Wis.  469,  60  Am.  Rep.  878,  32  K  W.  627,  and  is 
grounded  not  so  much  on  the  principle  of  respondeat  superior  as 
upon  the  failure  of  a  carrier  to  perform  its  duty  to  protect  its 
passengers  and  patrons.  Such  was  the  case  urged  on  us  by  the 
appellants.  There  the  driver  of  a  street-car  assaulted  a  pas- 
senger to  avenge  insults  and  threats  offered  to  him  personally. 
His  act  was  wholly  personal  and  outside  the  scope  of  his  em- 
ployment. The  plaintiff's  right  of  recovery  depended,  not  on 
the  fact  that  the  assault  was  committed  by  a  servant,  but  on  the 
fact  that  he  suffered  any  assault  while  entitled  to  protection 
as  a  passenger.  The  rule  of  law  declared  in  that  case  was  re- 
sponsive to  the  situation,  and  went  no  further  than  to  hold  that 
8  passenger  is  entitled  to  protection  only  so  long  as  his  own  con- 
duct merits  it,  "and  that  the  carrier  is  not  bound  to  protect  him 
against  the  usual  and  probable  results  of  his  own  misbehavior. 
If  the  soundness  of  that  doctrine  were  fully  conceded,  it  would 
not  affect  defendants*  liability  in  the  present  case,  predicated 
not  on  failure  to  protect,  but  upon  defendants*  own  affirmative 
wrong,  committed  through  their  servant,  acting  in  the  line  of 
his  duty. 

3.  An  error  assigned  to  a  refusal  to  discharge  a  Juror  on  "^"^ 
challenge  for  cause  cannot  serve  for  reversal,  since  no  prejudice 
resulted  to  appellants.  The  juror  was  removed  on  peremptory 
challenge,  and  no  objection  waa  made  to  the  jury  as  finally  im- 
paneled: Emery  v.  State,  101  Wis.  627,  78  N.  W.  145;  Cornell 
V.  State,  104  Wis.  527,  80  N.  W.  746.  The  evidence,  exclusion 
of  which  is  assigned  as  error,  was  all  within  the  discretion  of  the 
trial  court.     Either  the  questions  were  leading  or  mere  repeti- 
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tions.     Omission   to  instruct  as  to  burden  of  proof  cannot  be 
noticed  on  appeal  when  no  request  to  supply  such  omission  waa 
made  at  the  trial. 
We  discover  no  error. 

By  the  Court.    Judgment  aflBrmed. 


TORTIOUS  ACTS  OP  SERVANT— MASTER'S  LIABILITY- 
SCOPE  OF  SERVANT'S  DUTY— QUESTION  FOR  JURY.— A  mas- 
ter is  liable  to  third  persons  for  the  consequences  of  tortious  acts 
done  by  his  servant  in  the  "course  of  his  employment,"  although 
done  In  disobedience  of  the  master's  orders:  Note  to  Ware  v.  Bara- 
taria  etc  Canal  Co.,  35  Am.  Dec.  189;  note  to  Noblesville  etc. 
Road  Co.  V.  Cause,  40  Am.  Rep.  226;  Burnett  v.  Oechsner,  92  Tex. 
588,  71  Am.  St.  Rep.  880,  50  S.  W.  562.  A  master  is  not  answer- 
able for  an  assault  committed  by  his  servant,  while  not  acting  with- 
in the  scope  of  his  employment,  and  without  the  master's  Isnowl- 
edge,  authority,  or  consent;  but  whether  a  particular  act  of  a  servant 
•was  or  was  not  done  in  the  line  of  his  duty  is,  in  most  cases,  a 
question  of  fact,  to  be  determined  by  the  jury  from  the  surrounding 
facts  and  circumstances:  See  monographic  note  to  Goodloe  v.  Mem- 
phis etc.  R.  R.  Co.,  54  Am.  St.  Rep.  85,  87,  on  acts  of  servant  for 
which  master  Is  not  answerable. 


NELSON  V.  NUGENT. 
[106  Wis.  477,  82  N.  W.  287.] 

ANIMALS— SHEEP-KILLING  DOGS— LIABILITY  FOR.— 
If  dogs  of  different  owners  unite  in  killing  or  worrying  sheep,  each 
owner  is  answerable  for  the  whole  amount  of  damage  done,  where 
the  statute  malies  the  owner  or  keeper  of  a  dog  doing  injury  to 
sheep  liable  "for  all  damages  so  done." 

ANIMALS— KILLING  OP  SHEEP  BY  DOGS— EVIDENCE.— 
If  thirteen  of  the  plaintiff's  sheep  have  been  killed,  and  others  in- 
jured, by  two  dogs,  and  the  tracks  of  one  are  traced  to  the  de- 
fendant's house,  the  incriminating  appearance  of  the  dog,  with  the 
accompanjing  circumstn rices,  is  sufficient  evidence  to  justify  a 
verdict  that  the  defendant's  dog  was  concerned  or  engaged  in  the 
killing. 

Action  to  recover  damages  for  injury  to  the  plaintiff's  sheep 
caused  by  the  defendant's  dog,  and  another,  whose  owner  was 
unknown.  The  identity  and  ownership  of  the  dogs,  and  the 
amount  of  the  damages  done,  were  the  issues  involved.  There 
was  a  verdict  for  the  plaintiff,  and,  under  instructions  from  the 
court,  the  jury  assessed  the  whole  of  the  damages  against  th« 
defendant,  although  he  owned  but  one  of  the  dogs.  The  de- 
fendant appealed. 
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C.  H.  Van  Alstine,  for  the  appellant. 

Byan  &  Merton  and  T.  E.  Eyan,  for  the  respondent. 

*''®  BARDEEN,  J.  It  is  unnecessary  to  discuss  the  testi- 
mony. It  establishes  beyond  question  that  thirteen  of  plain- 
tiff's sheep  were  killed,  and  others  injured.  The  tracks  of  one 
of  the  dogs  were  traced  to  defendant's  house.  The  appearance 
of  the  dog  was  incriminating,  and,  with  the  accompanying  cir- 
cumstances, there  was  evidence  sufficient  to  justify  the  conclu- 
sion arrived  at  by  the  jury.  We  do  not  feel  called  upon  to  dis- 
turb it  upon  either  ground  suggested  by  counsel. 

This  action  is  based  upon  section  1620  of  the  Statutes  of  1898, 
which  is  as  follows:  "The  owner  or  keeper  of  any  dog  which 
shall  have  injured  or  causea  the  injury  of  any  person  or  prop- 
erty '*'*  or  killed,  wounded,  or  worried  any  horses,  cattle,  sheep, 
or  lambs  shall  be  liable  to  the  person  so  injured  and  the  owner 
of  such  animals  for  all  damages  so  done,  without  proving  notice 
to  the  owner  or  keeper  of  such  dog  or  knowledge  by  him  that 
his  dog  was  mischievous  or  disposed  to  kill,  wound,  or  worry 
horses,  cattle,  sheep,  or  lambs."  The  court  charged  the  jury 
that  "each  owner  of  a  dog  which  is  concerned  in  or  engaged  in 
the  killing,  wounding,  and  worrying  of  sheep  is  liable  for  the 
whole  amount  of  damages  which  his  dog  was  concerned  or  en- 
gaged in  doing."  This  is  said  to  be  erroneous,  and  the  rule  is 
asserted  to  be  that  when  dogs  of  different  owners  unite  in  killing 
sheep,  the  wrong  is  not  a  joint  wrong,  but  each  owner  must  be 
sued  separately  for  the  damage  done  by  his  own  dog:  Cooley  on 
Torts,  348. 

As  we  read  it,  the  statute  has  changed  the  common-law  lia- 
bility of  the  owners  of  dogs  for  injuries  done  by  them.  The  ob- 
ject of  the  statute  seems  to  have  been  to  "encourage  the  raising 
of  sheep,  and  to  discourage  the  raising  of  dogs."  The  danger 
of  damage  to  sheep  from  dogs,  and  the  difficulty  of  protecting 
flocks,  is  80  great  that  it  was  deemed  necessary  to  adopt  stringent 
measures  for  that  purpose.  It  is  a  well-known  fact  that  dogs 
which  have  the  propensity  of  killing  sheep  often  travel  in  pairs 
and  make  their  attacks  together.  It  is  practically  impossible, 
in  most  cases,  to  tell  what  damage  was  done  by  one  dog  and  what 
by  the  other.  The  difficulty  of  apportioning  the  damage  led 
the  legislature  to  adopt  the  language  set  forth  in  the  statute, 
making  the  owner  or  keeper  of  a  dog  doing  injury  to  sheep  liable 
for  all  the  damage  so  done.  The  circumstance  that  another  dog 
was  engaged  in  the  same  act  does  not  lessen  the  liability,  unless 


April,  1900.]  Nelson  v.  Nugent.  ,68 

we  are  able  to  apportion  the  damage  done  by  each  dog.  The 
impossibility  of  doing  bo  is  manifest.  It  cannot  be  done  unless 
some  arbitrary  rule  is  adopted,  as  was  done  in  a  few  of  the  cases 
cited  by  the  defendant:  Partenheimer  v.  Van  Orden,  20  Barb. 
479;  Powers  t.  Kindt,  13  Kan.  74.  ^^  In  Wilbur  v.  Hubbard, 
35  Barb.  303,  two  dogs  killed  sheep  of  the  value  of  nineteen  dol- 
lars. The  dogs  were  of  unequal  size,  and,  the  defendant's  being 
the  larger,  a  verdict  for  twelve  dollars  against  him  was  sus- 
tained on  the  ground  that  the  jury  had  a  right  to  say  that  the 
smaller  dog  did  not  do  as  much  damage  as  the  larger  one. 

We  must  decline  to  follow  the  rule  laid  down  by  these  cases. 
It  is  quite  contrary  to  the  terms  and  spirit  of  the  statute.  When 
these  things  are  considered,  it  is  but  reasonable  to  hold  that  each 
owner  of  a  dog  engaged  in  doing  the  damage  is  liable  for  the 
whole  amount  of  damage  done.  Any  other  holding  would  tend 
to  emasculate  the  statute  and  deprive  the  sheep  owner  of  the 
protection  the  statute  was  designed  to  give.  Suppose  two  dogs, 
with  different  owners,  together  attack  and  frighten  a  traveler's 
horse,  and  damage  ensues;  under  the  rule  sought  to  be  invoked, 
the  injured  party  could  recover  a  fraction  of  his  damages  from 
one  owner,  to  be  measured  according  to  the  size  of  his  dog,  and 
the  remainder  from  the  other.  This  hardly  accords  with  the 
true  meaning  and  intent  of  the  statute.  The  construction  given 
the  statute  by  the  trial  court,  and  here  approved,  finds  support 
in  the  following  cases:  Kerr  v,  O'Connor,  63  Pa.  St.  341;  Wor* 
cester  Co.  v.  Ashworth,  160  Mass.  186,  35  N.  E.  773. 

By  the  Court.     The  judgment  of  the  circuit  court  is  affirmed. 


INJURY  BY  DOGS  OWNED  BY  SEPARATE  OWNERS— LIA- 
BILITY.—If  two  'logs  kill  sheep  in  company,  but  the  dogs  belong 
to  separate  owners,  each  owner  is  not  answerable  for  the  injury 
done  by  the  other's  dog,  where  the  mischief  is  done  without  the 
knowledge  or  consent  of  the  owners:  Adams  v.  Hall,  2  Vt.  9, 19  Am. 
Dec.  690,  and  note  showing  that  a  joint  liability  cannot  arise  where 
an  Injury  is  done  by  animals  owned  by  different  persons. 
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ILLINOIS  STEEL  COMPANY  v.  BUDZISZ. 
[106  wis.  499,  81  N.  W.  1027.] 

PLEADING— AMENDilENT— ABUSE  OP  DISCRETION.— 
Under  a  statute  allowing  pleadings  to  be  amended,  "in  furtherance 
of  Justice,"  the  exercise  of  the  power  to  permit  amendments  rests 
In  the  sound  discretion  of  the  court,  and  will  not,  on  appeal,  be 
disturbed  for  an  abuse  of  discretion,  where  it  had,  in  view  of  the 
facts,  some  reasonable  ground  to  support  it  The  legal  presump- 
tion is  that  there  was  such  ground  until  the  contrary  appears. 

PLEADING— AMENDMENT— IMPOSITION  OF  TERMS.- 
The  statute  of  Wisconsin  allowing  pleadings  to  be  amended  upon 
"such  terms  as  may  be  just,"  does  not,  under  all  circumstances,  re- 
quire the  imposition  of  terms  as  a  condition  of  granting  leave  to 
amend  a  pleading.  If  there  is  neither  a  reason  for  the  infliciioa  of 
a  penalty,  nor  prejudice  to  the  adverse  party  of  any  kind  to  be  com- 
pensated for,  it  cannot  be  said,  on  appeal,  that  the  failure  of  the 
trial  court  to  impose  terms  was  either  an  abuse  of  discretion  or  a 
violation  of  any  rule  of  law. 

PLEADING-AMENDMENT  WITHOUT  IMPOSITION  OP 
TERMS— ABUSE  OP  DISCRETION.- If  the  attorney  for  the  de- 
fendants in  ejectment  fails  by  mistalie  to  plead  the  statute  of  limi- 
tations for  his  clients,  who  are  poor  people,  unacquainted  with  legal 
matters,  and  other  attorneys  are  substituted,  after  the  lapse  o? 
some  twenty-one  months,  who  at  the  trial  offer  an  amended  answer 
curing  the  omission,  there  is  no  abuse  of  discretion  for  the  court, 
without  the  imposition  of  terms,  to  allow  an  amendment  pleading 
litle  by  adverse  possession,  where  tlie  only  objection  made  to  it  is 
want  of  power  in  the  court  to  permit  it. 

ADVERSE  POSSESSION— TITLE.-AOTUAL  OCCUPANCY 
of  land,  to  the  exclusion  of  the  true  owner,  for  the  statutory  period. 
Is  all  that  is  necessary  to  preclude  such  owner  from  thereafter  re- 
claiming the  property.  It  only  requires  an  actual,  hostile,  exclusi\e 
occupancy  of  land,  without  any  presumption  or  claim  of  right,  to  sat- 
isfy the  limitation  statute  as  to  adverse  possession. 

ADVERSE  POSSESSION— APPLICATION  OP  STATUTES  — 
An  actual,  hostile,  exclusive  occupancy  of  land  does  not,  before  the 
expiration  of  the  period  prescribed  by  the  statute  of  limitations, 
constitute  any  estate  or  interest  in  the  land,  nor  is  the  substitution 
of  another  occupant,  to  continue  the  dispossession  of  the  true  owner, 
the  transfer  of  any  such  estate  or  interest  within  the  meaning  of 
a  statute  concerning  the  creation  and  transfer  of  an  estate  or  in- 
terest in  land.  Such  a  statute  Is  entirely  independent  of  the  stat- 
ute of  limitations. 

ADVERSE  POSSESSION— TACKING  POSSESSIONS  PRIV- 
ITY.— While  the  possession  of  several  distinct  occupants  of  land, 
lasting  for  a  continuous  period  of  twenty  years,  cannot  be  united 
to  satisfy  the  statute  of  limitations,  successive  possessions,  each 
reaching  to  and  uniting  with  the  one  that  follows  It,  by  privity 
between  the  occupants,  so  as  to  render  the  possession  of  the  prop- 
erty continuous  from  the  first  entry  to  the  end  of  the  period  of 
twenty  years,  satisfies  the  statute. 

ADVERSE  POSSESSION  — TACKING  POSSESSIONS  — 
PRIVITY-SUFFICIENCY  OF  TRANSFER.-A  paper  transfer  is 
not  necessary  to  connect  adverse  possessions  of  successive  occupmts 
of   land   together   for  the  pu|;poBe  of   the  statute  of   limitations. 
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It  Is  sufficient  If  one  occupant  receives  his  possession  from  an- 
other by  the  act  of  the  latter  or  by  operation  of  law.  Hence,  a 
parol  transfer  of  possession  by  one  to  another,  as  the  former  goes 
out  of,  and  the  latter  goes  Into,  possession,  satisfies  the  essential  of 
privity  to  tacls  the  possessions  together. 

Ejectment  against  Budzisz  and  wife.  The  original  answer 
interposed  a  general  denial,  the  attorney  of  the  defendants  fail- 
ing, by  mistake,  to  plead  the  statute  of  limitations.  About 
twenty-one  months  after  the  action  was  commenced,  the  case  was 
brought  to  trial  by  substituted  attorneys,  who,  before  the  Jury 
was  impaneled,  obtained  an  amendment  to  the  answer,  setting 
np  the  statute  of  limitations.  It  appeared  that,  more  than 
twenty  years  prior  to  the  commencement  of  the  action,  one  John 
Skoczek  had  inclosed  the  land,  built  a  house  thereon,  and  there- 
after occupied  it  continuously  until  about  1886,  when  he  trans- 
ferred the  premises  and  the  possession  thereof  to  the  defendant 
Budzisz,  for  a  valuable  consideration.  Budzisz  continuously 
occupied  the  premises  thereafter  down  to  the  time  of  the  trial. 
The  trial  court  held  that  Skoczek  and  his  successor  had  con- 
tinuously occupied  the  property  for  more  than  twenty  years 
before  the  action  was  commenced;  and  that  its  parol  transfer 
from  the  former  to  the  latter,  and  the  latter's  entry  under  the 
former,  pursuant  to  such  transfer,  made  the  adverse  possession 
of  the  premises  exclusive  and  uninterrupted  from  the  time  that 
possession  was  taken  by  Skoczek.  A  verdict  was  directed  in 
favor  of  the  defendants  and  the  plaintiff  appealed  from  the  judg- 
ment rendered  thereon. 

Van  Dyke  &  Van  Dyke  &  Carter  and  W.  E.  Carter,  for  the 
appellant. 

Fiebing  &  Killilea,  M.  C.  Krause,  and  0.  J.  Fiebing,  for  the 
respondents. 

^'^  MARSHALL,  J.  Two  questions  axe  presented  for  con- 
sideration: 1.  Did  the  trial  court  err  in  allowing  the  amend- 
ment pleading  title  by  adverse  possession?  2.  Did  the  posses- 
sion of  the  second  occupant,  under  the  circumstances,  continue 
the  possession  of  his  predecessor  so  as  to  satisfy  the  statutory 
call  for  an  uninterrupted  twenty  years'  continuous  adverse  pos- 
session ? 

1.  Section  2830  of  the  Statutes  of  1898  says:  "The  court  may, 
upon  the  trial  ....  in  furtherance  of  justice  and  upon  such 
terms  as  may  be  just,  amend  any  pleading  ....  by  correcting 
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....  a  mistake  in  any  respect,  or  by  inserting  other  allegations 
material  to  the  case."  The  power  to  grant  amendments  under 
the  statute  is  very  broad,  and  its  exercise  rests  solely  in  the 
sound  discretion  of  the  trial  court,  whose  decision  '^'^  cannot 
be  disturbed  except  for  a  clear  abuse  of  judicial  power:  Phoenix 
etc.  Ins.  Co.  v.  Walrath,  53  Wis.  669,  10  N.  W.  151;  Smith  v. 
Dragert,  61  Wis.  222,  21  N.  W.  46;  Morgan  v.  Bishop,  61  Wis. 
407,  21  N".  W.  263.  The  only  limitation  upon  the  power  of  the 
court,  in  cases  where  it  may  be  exercised  under  any  circum- 
stances, and  it  is  conceded  this  case  is  within  the  statute,  is  that 
it  must  be  in  furtherance  of  justice:  Smith  v.  Smith,  19  Wis. 
522;  Morgan  v.  Bishop,  61  Wis.  407,  21  N.  W.  263.  That  is, 
the  power  must  be  exercised  to  that  end,  and  there  must  be  some 
reasonable  ground  for  saying  that  such  was  the  motive.  The 
only  condition  of  the  exercise  of  the  power  is  that  it  must  be  on 
such  terms  as  may  be  just  in  the  judgment  of  the  trial  court. 
Necessarily,  there  is  no  rule  by  which  the  presence  of  the  statu- 
tory motive  for  the  exercise  of  the  power,  or  the  sufficiency  of 
the  condition  attached  to  it,  can  be  tested,  except  that  the  act 
and  the  condition  must  be  within  the  bounds  of  reason  as  ap- 
plied to  the  particular  case;  and  there  is  no  rule  on  appeal  by 
which  to  test  the  judgment  of  the  trial  court,  except  that  it  must 
have  some  reasonable  ground  to  support  it  in  view  of  the  facts, 
and  the  rule  that  the  legal  presumption  is  that  it  has  such 
ground  till  the  contrary  is  made  to  affirmatively  appear. 

What  has  been  said,  with  the  brief  reference  to  the  facts  upon 
which  the  amendment  was  allowed,  will  furnish  a  basis  for  a 
right  conclusion  regarding  the  question  presented. 

The  defendants  were  evidently  poor  people,  unacquainted 
with  legal  matters.  The  failure  to  plead  the  defense  of  the 
statute  of  limitations  was  the  mistake  of  their  attorney.  After 
the  case  had  been  pending  for  considerably  more  than  a  year, 
defendants  concluded  that  their  interests  ret[uired  the  employ- 
ment of  other  attorneys,  and  they  acted  accordingly,  resulting 
in  the  substitution,  for  the  attorney  who  interposed  the  answer, 
of  those  who  now  represent  them.  The  substitution  took  place 
April  15,  1899.  Three  days  ****  thereafter  the  amended  an- 
swer was  drawn.  The  motion  for  leave  to  file  it  was  heard  with- 
out objection  for  want  of  notice,  and  was  granted  without  objec- 
tion, except  that  "the  defense  of  the  statute  of  limitations  can- 
not be  set  up  by  amendment,"  and  that  the  amendment,  "under 
the  circumstances,  is  not  permissible."  We  take  it  that  the  lan- 
guage of   the  objection,  "the   amendment   under   the  circum- 
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stances  is  not  permissible,"  was  merely  explanatory  of  the  lan- 
guage, "the  statute  of  limitations  cannot  be  set  up  by  amend- 
ment." So  it  will  be  seen  that  the  only  objection  raised  to  the 
amendment  was  want  of  power  in  the  court  to  permit  it.  All 
other  objections  were  in  effect  waived.  Counsel  for  appellant 
now  concedes  that  the  court  had  ample  power  in  the  premises. 
They  could  not  seriously  contend  otherwise,  since  it  has  been 
so  held  even  in  tax  title  cases,  where  a  much  more  stringent  rule 
prevails  than  in  cases  like  this,  even  after  a  reversal  on  appeal: 
Morgan  v.  Bishop,  61  Wis.  407,  21  N.  W.  263;  Smith  v.  Dragert, 
61  Wis.  222,  21  N.  W.  46. 

But  it  is  said  the  court  exceeded  its  discretionary  power  by 
granting  the  amendment  without  terms,  attention  being  called 
to  Morgan  v.  Bishop,  61  Wis.  407,  21  N.  W.  263,  where  there 
was  a  reversal  on  that  ground,  and  Smith  v.  Dragert,  65  Wis. 
507,  27  N.  W.  317,  where  affirmance  was  grounded  on  the  fact 
that  terms  of  the  amendment  were  imposed.  Both  cases  differ 
materially  from  this,  in  that,  after  a  failure  on  one  trial  by  a 
reversal  in  this  court,  a  new  defense  was  interposed  by  amend- 
ment. It  was  in  regard  to  that  situation  that  Mr.  Justice  Lyon, 
in  Smith  v.  Dragert,  65  Wis.  507,  27  N".  W.  317,  said  the  gen- 
eral rule,  in  ordinary  cases,  is  conceded  to  be  that  the  party 
amending  his  pleading  will  be  required  to  pay  all  taxable  costs 
up  to  the  time  of  granting  leave  to  amend,  and  motion  costs. 
Such  is  the  rule  where  a  new  defense  is  set  up  for  the  purposes 
of  a  new  trial,  as  in  that  case. 

The  statute  does  not,  under  all  circumstances,  require  the 
imposition  of  terms  as  a  condition  of  granting  leave  to  amend 
'^^  a  pleading.  The  whole  subject,  as  to  the  justice  of  the 
amendment,  and  whether  it  shall  be  granted  upon  condition, 
and  if  so  what  condition,  is  left  to  the  sound  discretion  of 
the  trial  judge.  The  imposition  of  terms  has  a  twofold  ob- 
ject— the  injfliction  of  a  penalty  for  the  negligence  requiring 
a  remedy  by  the  amendment,  and  to  give  to  the  adverse  party 
an  equivalent  for  the  injury  to  him  by  delay  or  increased  ex- 
pense because  of  the  amendment.  Where  there  is  neither  a 
reason  for  the  infliction  of  a  penalty,  nor  prejudice  to  the 
adverse  party  of  any  kind  to  be  compensated  for — even 
the  calling  of  adverse  counsel  into  court  for  the  purposes  of 
the  amendment,  as  was  the  situation  in  this  case — it  cannot 
be  said  on  appeal  that  the  failure  of  the  trial  court  to  impose 
terms  was  either  an  abuse  of  discretion  or  a  violation  of  any  rule 
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of  law:  Schaller  v.  Chicago  etc.  E.  R.  Co.,  97  Wis.  31,  71  N.  W. 
1042;  Carroll  v.  Fethers,  102  Wis.  436,  78  N.  W.  604. 

2.  The  main  contention  made  by  appellant's  counsel  is  that 
the  parol  transfer  by  the  first  to  tha  second  occupant  of  the 
property,  and  his  succession  in  possession  under  it,  was  not 
effectual  to  unite  the  two  possessions  into  one  continuous  un- 
interrupted possession  referable  to  the  first  entry,  and  exist- 
ing thereafter  for  twenty  years.  We  are  referred  to  section 
2302  of  the  Statutes  of  1898,  which  provides  that:  "No  estate 
or  interest  in  lands,  other  than  leases  for  a  term  not  exceeding 
one  year  ....  shall  be  created,  granted,  assigned,  surrendered, 
or  declared  unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing  subscribed  by  the  party  creating,  granting, 
surrendering,  or  declaring  the  same  or  by  his  lawful  agent 
thereunto  authorized  by  writing.'*  It  is  said  by  way  of  empha- 
sizing or  in  support  of  such  contention  that  the  learned  circuit 
judge  expressed  a  personal  opinion  that,  under  such  section, 
lands  acquired  by  adverse  possession  cannot  be  transferred  by 
parol,  but  a  judicial  opinion  to  the  contrary,  in  harmony,  as  he 
supposed,  with  the  decisions  of  this  court.  If  that  be  so,  we  are 
compelled  to  say  the  learned  **^®  judge  was  wrong  as  to  the 
holdings  of  this  court,  and  counsel  in  error  in  supposing  there 
is  any  such  difficulty  as  the  trial  court  supposed  in  the  way  of 
his  recovering  in  this  case.  Such  errors  spring  from  a  misap- 
prehension not  only  of  the  decisions  of  this  court,  but  of  the 
effect  of  an  act  creating  privity  between  successive  adverse  pos- 
sessors of  property  as  regards  the  statute  of  limitations. 

The  transfer  of  property  acquired  by  adverse  possession  is 
one  thing,  and  the  preservation  of  a  condition  of  property  as 
to  adverse  occupancy,  which  if  permitted  to  continue  long 
enough  will  devest  the  actual  owner  thereof  of  title  and  vest 
it  in  the  adverse  occupant,  is  quite  another  thing.  The  two 
things  should  not  be  confused,  otherwise  the  statute  referred 
to  will  be  erroneously  applied. 

Title  to  property,  acquired  by  adverse  possession,  is  of  the 
same  nature  as  any  other,  and  either  is  plainly  governed  by 
the  statute  as  regards  the  manner  of  its  transfer;  but  the  mere 
fact  that  a  person  is  so  circumstanced,  as  regards  realty,  as  to 
dispossess  the  owner  thereof  adversely,  does  not,  till  the  expira- 
tion of  the  statutory  limitation  upon  the  right  of  such  owner 
to  reclaim  that  possession,  vest  any  estate  in  lands,  within  the 
meaning  of  section  2302,  in  such  possessor,  nor  is  the  substitu- 
tion of  another  in  his  place,  to  continue  the  dispossession  of  the 
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true  owner,  the  transfer  of  any  such  estate.  Section  2302  and 
section  4207  of  the  Statutes  of  1898,  the  limitation  statutes, 
are  entirely  independent  of  each  other;  so  the  essential  premise 
upon  which  the  argument  of  the  learned  counsel  for  appellant 
is  based  does  not  exist. 

We  come  down  to  the  question  of  whether  privity  can  be 
created  between  successive  possessors  of  realty,  so  that  two 
possessions  blended  into  one,  continued  for  a  sufficient  length 
of  time,  will  satisfy  section  4207  of  the  Statutes  of  1898,  which 
provides  that:  "No  action  for  the  recovery  of  real  property  or  the 
possession  thereof  shall  be  maintained,  unless  it  appears  that 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor  was  seised  ^^"^ 
or  possessed  of  the  premises  in  question  within  twenty  years 
before  the  commencement  of  the  action."  It  will  be  noted 
that  the  plain  reading  of  the  statute,  as  this  court  has  here- 
tofore decided,  is  that  actual  occupancy  of  the  land,  to  the  ex- 
clusion of  the  true  owner  for  the  statutory  period,  is  all  that  is 
necessary  to  preclude  such  owner  from  thereafter  reclaiming 
the  property:  Lampman  v.  Van  Alstyne,  94  Wis.  417,  69  N.  W. 
171;  Wilkins  v.  Nicolai,  99  Wis.  178,  74  N.  W.  103;  Wollman  v. 
Euehle,  100  Wis.  31,  75  N.  W.  425;  Meyer  v.  Hope,  101  Wis.  123, 
77  N.  W.  720.  There  are  many  other  decisions,  in  this  state 
and  elsewhere,  to  the  same  effect,  but  they  need  not  be  cited 
here,  inasmuch  as  this  court  has  so  recently,  several  times,  on 
full  consideration  of  the  subject,  construed  the  statute. 

Is  a  paper  transfer,  evidencing  a  change  of  possession  by 
succession,  necessary  to  blend  the  first  possession  into  the  second 
— ^tack  them  to  each  other,  as  it  is  called?  In  that,  we  adhere  to 
what  was  said  by  the  court,  speaking  by  Mr.  Justice  Pinney,  in 
Allis  V.  Field,  89  Wis.  327,  62  N.  W.  85,  and  Ryan  v.  Schwartz, 
94  Wis.  403,  69  N.  W.  178,  to  the  effect  that,  though  the  posses- 
sion of  several  distinct  occupants  of  land,  lasting  for  a  continu- 
ous period  of  twenty  years,  cannot  be  united  to  satisfy  the  limi- 
tation statute,  successive  possessions,  each  reaching  to  and  unit- 
ing with  the  one  that  follows  it,  by  privity  between  the  occu- 
pants, so  as  to  render  the  possession  of  the  property  continuous 
from  the  first  entry  to  the  end  of  the  period  of  twenty  years, 
satisfies  the  statute,  and  a  parol  transfer  of  possession  by  one  to 
another,  as  the  former  goes  out  of  and  the  latter  goes  into  pos- 
session, satisfies  the  essential  of  privity  to  tack  the  possessions 
together. 

The  authorities  all  agree  that  privity  between  successive  pos- 
sessors is  all  that  is  necessary  to  render  them  continuous,  if  the 
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possession  be  in  fact  actual  and  adverse.  That  privity  may  be 
created  in  any  way  that  will  prevent  a  break  in  the  adverse  pos- 
session and  refer  the  several  possessions  to  the  original  entry. 
It  may  be  created  by  lease,  as  between  ^^^  landlord  and  tenant, 
or  by  descent  by  operation  of  law  from  ancestor  to  heir,  or  by 
conveyance,  either  by  parol  or  otherwise,  from  vendor  to  vendee: 
1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  843,  and  cases  cited  in  the 
notes;  McNeely  v.  Langan,  22  Ohio  St.  32;  Haynes  v.  Board- 
man,  119  Mass.  414;  Witt  v.  St.  Paul  etc.  E.  R.  Co.,  38  Minn. 
122,  35  N.  W.  862;  Low  v.  Schaffer,  24  Or.  239,  33  Pac.  678; 
Vance  v.  Wood,  22  Or.  77,  29  Pac.  73;  Crispen  v.  Hannavan,  50 
Mo.  536;  Weber  v.  Anderson,  73  111.  439;  Faloon  v.  Simshauser, 
130  111.  649,  22  K  E.  835 ;  Menkens  v.  Blumenthal,  27  Mo.  198. 
The  above  cases,  many  of  which  are  referred  to  in  the  briefs  of 
counsel,  are  but  a  few  of  the  authorities  that  might  be  cited  to 
support  the  doctrine  stated.  It  seems  to  be  conceded  by  appel- 
lant's counsel  that  many  of  such  authorities  are  directly  contrary 
to  its  position,  but  claim  is  made  that  they  do  not  apply  by  reason 
of  the  statute  (section  2302),  which,  as  we  have  indicated,  does 
not  apply  to  the  facts  of  this  case. 

Only  a  few  authorities  that  can  be  found  are  out  of  line  with 
those  cited.  They  are  in  harmony  with  elementary  principles 
as  laid  down  in  the  text-books.  The  doctrine  is  found  as  clearly 
stated,  perhaps,  as  anywhere  in  2  Ballard's  Annotations  on 
Real  Property,  section  25,  cited  by  respondent's  counsel,  the 
following  language  being  used:  "Successive  possessions  may  be 
tacked  together  so  as  to  form  a  continuous  and  uninterrupted 
possession  for  the  essential  period  of  time.  There  must  be  a 
privity  existing  between  the  parties  transferring  the  possession. 
Such  possession  may  begin  in  parol  without  deed  or  writing  and 
may  be  transferred  from  one  occupant  to  another  by  parol  bar- 
gain and  sale  accompanied  by  delivery.  All  that  the  law  re- 
quires is  continuity  of  possession  where  it  is  actual;  and  this  con- 
tinuity and  connection  may  be  effected  by  any  conveyance  or 
understanding  which  has  for  its  object  a  transfer  of  the  rights 
of  the  possessor  or  of  his  possession,  when  accompanied  by  an 
actual  delivery  of  the  possession."  The  doctrine  is  stated  in  2 
Pingrey  on  *<*»  Real  Property,  section  1193,  thus:  "Continuity 
is  an  indispensable  element  of  adverse  possession;  but  several 
possessions  may  be  tacked  together  where  they  can  be  referred  to 
the  original  entry.  No  paper  evidence  of  a  transfer  of  posses- 
sion is  necessary  when  the  holding  is  under  claim  of  the  first 
entryman.'* 
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The  discussion  of  tliis  subject  and  citation  of  authorities 
might  be  continued  to  great  length.  It  will  be  noted  that 
in  every  treatment  of  the  matter,  whether  by  text-writers  or 
in  judicial  opinions,  it  is  said  that  all  that  is  necessary,  where 
there  is  continuity  of  possession  in  fact,  to  connect  the  several 
parts  of  it,  where  there  are  such  parts,  so  as  to  blend  them  into 
one  term,  continuous  from  first  to  last,  is  that  there  be  privity 
between  the  persons  as  one  succeeds  to  the  other.  Privity  in 
such  a  case  is  the  same  as  in  any  other,  and  it  may  be  created  in 
the  same  way.  It  is  merely  a  succession  of  relationship  in  the 
same  right  to  the  same  thing:  1  Greenleaf  on  Evidence,  sees. 
189,  523;  Hart  v.  Moulton,  104  Wis.  349,  76  Am.  St.  Eep.  881, 
80  N.  W.  599.  All  that  is  necessary  to  privity  between  successive 
occupants  of  property,  and  in  regard  thereto,  is  that  one  receive 
his  possession  from  the  other  by  act  of  such  other  or  by  opera- 
tion of  law. 

If  a  person,  not  the  true  owner,  but  hostile  to  him,  be  in 
actual  possession  of  a  part  of  a  larger  tract  of  land,  under  a 
deed  describing  the  whole,  in  law  he  is  in  actual  possession 
of  the  whole  for  the  purposes  of  the  statutes  of  limitation, 
though  as  to  a  part  the  possession  be  in  fact  only  constructive. 
In  that  situation  it  is  said,  and  it  is  the  law,  that  the  adverse 
possession  cannot  extend  beyond  the  calls  of  the  deed,  meaning 
thereby  that  actual  possession  by  construction  cannot  be  ex- 
tended beyond  the  calls  of  the  written  instrument  by  virtue 
thereof;  but  if  land  be  actually  occupied  beyond  the  calls  of  the 
deed  hostile  to  the  true  owner,  the  written  instrument  does  not 
preclude  such  occupancy  from  being  adverse.  The  occupancy 
does  not  refer  to  the  deed,  but  to  the  fact  itself  and  its  hostile 
character.  There  was  ^^^  such  an  occupancy  in  Wollman  v. 
Euehle,  104  Wis.  603,  80  N.  W.  919,  and  the  point  was  directly 
decided  in  Bishop  v.  Bleyer,  105  Wis.  330,  81  K  W.  413.  The 
full  legitimate  effect  was  given  in  those  cases  to  the  rule  that  the 
possession  under  a  deed  cannot  be  extended  beyond  its  calls. 
Full  effect  was  also  given  to  the  presumption  that  a  person  so 
circumstanced  only  intends  to  claim  what  his  deed  calls  for,  and 
the  further  presumption  that  the  land,  as  to  which  the  occupant 
has  no  title,  he  holds  consistent  with  the  title  of  the  true  owner. 
The  first  presumption,  however,  was  rebutted  by  clear  proof  that 
the  occupant  claimed  that  the  disputed  tract  was  in  fact  within 
the  calls  of  his  deed.  The  second  was  rebutted  by  clear  proof 
that  the  possession  was  actual  and  hostile  to  the  true  owner. 
Such  presumptions  yield  to  proof,  like  any  other  presumption  of 
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fact,  or  facts  otherwise  established.  It  is  the  facts,  when  estab- 
lished, that  govern. 

Circumstances  similar  to  those  last  above  described  were  pre- 
sented in  Graeven  v.  Dieves,  68  Wis.  317,  31  N.  W.  914;  Dhein 
V.  Beuscher,  83  Wis.  316,  63  K  W.  651;  Ablard  v.  Fitzgerald, 
87  Wis.  616,  68  N.  W.  745;  Sheppard  v.  Wilmott,  79  Wis.  15,  47 
N.  W.  1054;  Elofrson  v.  Lindsay,  90  Wis.  203,  63  N.  W.  89; 
Fuller  v.  Worth,  91  Wis.  406,  64  N.  W.  995;  Ryan  v.  Schwartz, 
94  Wis.  403,  69  K  W.  178.  The  first  of  such  cases  ruled  the 
others.  It  was  there  held  that  adverse  possession  of  property 
by  a  person,  beyond  the  calls  of  his  deed,  did  not  unite  with  a 
similar  possession  held  by  his  vendee.  But  it  will  be  noted  that 
there  is  nothing  in  the  opinion  indicating  that  a  written  trans- 
fer of  the  outside  property  was  a  statutory  requisite  to  privity 
between  two  successive  possessions.  The  case  turned  on  rules 
of  evidence,  applied  with  a  severity,  it  must  be  admitted,  almost 
precluding  in  such  cases,  proof  of  the  fact  of  privity  other  than 
by  a  written  transfer.  The  Graeven  case,  as  will  be  seen,  was 
misapprehended  and  extended  by  the  other  cases  cited.  How- 
ever, the  idea  now  suggested,  that  a  written  transfer  is  a  stat- 
utory requisite  to  privity  under  section  2302,  was  not  thought  of. 

Such  stress  was  laid,  in  the  Graeven  case,  on  the  presumption 
**^^  that  occupation  by  one  of  premises  not  his  own  is  in  sub- 
ordination to  the  title  of  the  true  owner,  and  the  rule  that  ad- 
verse possession  must  be  strictly  construed  and  that  every  rea- 
sonable presumption  (it  will  be  noted  that  in  some  of  the  cases 
the  word  "reasonable"  was  left  out  in  stating  the  rule)  is  to  be 
made  in  favor  of  the  true  owner — that  such  presumptions  re- 
sisted the  logic  of  facts  that  would  seem  to  leave  no  room  for  a 
conflicting  reasonable  inference.  Yet  it  is  plain  that  the  court 
did  not  there,  or  in  the  more  recent  cases  which  followed,  deem 
the  fact  of  privity  entirely  closed  to  proof  except  by  a  written 
transfer.  The  case  did  not  go  upon  the  theory  that  paper  evi- 
dence, to  create  privity  between  adverse  possessions,  is  necessary, 
but  upon  the  theory  that  adverse  possession  and  all  facts  tend- 
ing to  establish  it  must  be  construed  so  strictly  in  favor  of  the 
true  owner  that  succession  to  actual  possession  of  lands,  a  part 
of  which  was  transferred  by  deed,  though  the  part  within  and 
that  without  the  calls  of  the  instrument  constitute  one  entire 
property,  will  not,  for  the  purposes  of  adverse  possession,  over- 
come the  presumption,  arising  from  the  limitations  of  the  deed, 
that  the  vendor  only  transferred  to  his  vendee  possession  of  the 
land  within  its  calls.     That  is  out  of  harmony  with  Wollmao  v. 
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Euehle,  104  Wis.  603,  80  N.  W.  919,  and  many  other  cases  in 
c:her  courts  that  might  be  cited.  It  is  out  of  harmony  with 
the  statute  that  continuous  disseisin  for  twenty  years  turns  the 
presumptions  against  the  true  owner,  and  repeated  decisions  in 
recent  years  in  harmony  with  the  statute:  Wilkins  v.  Nicolai,  99 
Wis.  178,  74  K  W.  103;  Meyer  v.  Hope,  101  Wis.  133,  77  N.  W. 
720;  Wollman  v.  Euehle,  104  Wis.  603,  80  N.  W.  919.  That 
this  court  did  not  intend  to  hold  that  a  paper  transfer  is  essen- 
tial to  privity  between  possessions  for  the  purposes  of  the 
statute  of  limitations,  is  clear.  It  has  not  been  so  understood, 
as  indicated  in  Ryan  v.  Schwartz,  94  Wis.  403,  69  N.  W.  178, 
and  Allis  v.  Field,  89  Wis.  327,  62  N.  W.  85,  where  Graeven  v. 
Dieves,  68  Wis.  317,  31  N.  AV.  914,  and  the  cases  ruled  by  it  were 
referred  to  as  authority,  and  it  was  ^*^  distinctly  said  that  a 
paper  transfer  is  not  essential  to  the  tacking  of  adverse  posses- 
sions together. 

In  Dhein  v.  Beuscher,  83  Wis.  316,  53  N.  W.  551,  speaking  of 
a  chain  of  title  by  successive  possessions,  the  land  being  beyond 
the  calls  of  the  paper  transfer,  it  was  said:  "The  deeds  fail 
to  show  privity."  That  was  obviously  correct.  The  deeds  of 
themselves  did  not  show  privity  as  to  any  land  except  that  with- 
in the  calls  of  the  deeds,  but  that  did  not  prevent  the  fact,  if  it 
were  a  fact,  that  the  property  was  bought  as  a  whole — there 
being  an  actual  succession  of  possession  pursuant  to  the  purchase 
and  hostile  to  any  other  right — being  of  sufficient  probative 
power  to  establish  privity.  The  case  most  clearly  out  of  har- 
mony with  the  idea  that  Graeven  v.  Dieves,  68  Wis.  317,  31  N. 
W.  914,  only  laid  down  a  rule  of  evidence  not  intended  to  pre- 
clude a  parol  creation  of  privity  between  possessions,  and  clearly 
inconsistent  with  the  idea  that  the  essential  of  privity  can  be 
created  by  parol,  accompanied  by  actual  succession  in  possession, 
is  Ablard  v.  Fitzgerald,  87  Wis.  516,  58  K  W.  745.  There  Mr. 
Justice  Newman  said,  speaking  for  the  court,  and  to  the  vital 
point  in  the  case:  "The  defendant  is  without  a  chain  of  paper 
title.  It  does  not  appear  that  he  has  a  deed  conveying  the  dis- 
puted strip  to  him.  The  disputed  strip  is  outside  the  forty 
acres.  Without  such  a  conveyance  it  is  difficult  to  see  how  he 
can  connect  his  own  possession  to  the  possession  of  his  prede- 
cessor so  as  to  make  the  adverse  possession  continuous.  With- 
out a  deed  of  the  strip  it  seems  that  the  defendant  can  claim  no 
right  to  the  land  founded  upon  adverse  possession  of  his  grantor. 
This  seems  to  be  the  effect  of  Graeven  v.  Dieves,  68  Wis.  317, 
31  N.  W.  914."    Language  to  the  same  effect  was  used  in  Elofr- 
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son  V.Lindsay,  90  Wis.  203,  63  N.W.  89,  and  Fuller  v. Worth,  91 
Wis.  406,  64  N.  W.  995;  but  the  error  in  those  cases,  without  di- 
rectly overruling  them,  was  largely  corrected  in  Ryan  v.  Schwartz, 
94  Wis.  403,  69  N.  W.  178,  and  such  error  expressly  discarded  in 
Wolhnan  v.  Ruehle,  104  Wis.  603,  80  N.  W.  919,  and  Bishop  v. 
Bleyer,  105  Wis.  330,  81  N.  W.  413,  thereby  bringing  the  law 
***  into  harmony  with  what  was  really  intended  in  the  Graeven 
case,  and  softening  the  rule  of  evidence  so  as  to  harmonize  with 
the  generally  accepted  doctrine  on  the  question  and  the  statute, 
both  of  which  had  been  departed  from. 

Further  discussion  of  the  subject  is  unnecessary.  Sufficient 
has  been  said  to  bring  out  clearly  the  true  doctrine  as  under- 
stood by  the  court,  that  a  paper  transfer  is  not  necessary  to  con- 
nect adverse  possessions  together;  that  privity,  successive  rela- 
tionships to  the  same  thing,  is  the  connecting  link;  that  a  paper 
transfer  is  but  a  means  of  establishing  the  fact  of  privity,  but 
not  the  only  evidence;  that  the  presumption  that  a  person  in 
possession  of  land  who  conveys  part  of  it  and  transfers  posses- 
sion of  the  whole  intended  to  transfer  only  that  within  the  calls 
of  his  conveyance,  and  the  presumption  that  a  person  in  posses- 
sion, not  as  owner,  holds  subject  to  the  true  owner,  are  mere 
rebuttable  presumptions  of  fact  that  yield  to  any  clear  relevant 
evidence  to  the  contrary,  whether  it  be  written,  or  inferential 
from  facts  established  by  positive  evidence:  Meyer  v.  Hope,  101 
Wis.  123,  77  N.  W.  730. 

We  might  almost  call  the  roll  of  the  courts  on  that  doctrine. 
The  Missouri  court  said:  "We  know  of  no  rule  that  requires  writ- 
ten evidence  to  establish  the  fact  of  privity" :  Menkens  v.  Blu- 
menthal,  27  Mo.  198.  The  Illinois  court  said,  that  where  the 
owner,  in  possession  of  a  strip  of  land,  together  with  adjoining 
land,  conveys  the  latter  and  transfers  possession  of  the  whole, 
and  the  grantee  takes  possession  of  the  property  as  an  entirety, 
the  possession  of  that  outside  the  calls  of  the  deed  being  actual 
in  both  possessors,  the  presumptions  in  favor  of  the  true  owner 
and  as  to  the  limitations  of  the  deed  give  way  to  the  facts,  and 
privity  in  adverse  possession  is  established:  Faloon  v.  Sims- 
hauser,  130  111.  649,  22  N.  E.  835.  The  Alabama  court  said 
that  where  a  person  holds  land  adversely,  outside  the  calls  of 
his  deed,  claiming  a  continuity  of  such  possession  from  his 
grantor,  the  presumption  that  the  latter  only  intended  to  create 
privity  to  the  extent  •***  of  the  calls  of  the  deed  may  be  over- 
come by  proof  that  the  former  obtained  possession  of  the  prop- 
erty from  the  latter  as  a  part  of  the  land  purchase,  because  a 
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paper  transfer  to  continue  adverse  possession  in  privity  is  not 
necessary:  Dothard  v.  Denson,  73  Ala.  541,  To  the  same  effect 
are  Erck  v.  Church,  87  Tenn.  575,  11  S.  W.  794,  and  Kendrick 
v.  Latham,  25  Fla.  819,  6  South.  871.  A  few  cases,  it  is  con- 
ceded, are  out  of  line  with  the  doctrine  stated. 

Much  difficulty  experienced  in  regard  to  the  law  of  title  by 
adverse  possession  will  be  avoided  by  referring  and  adhering  to 
the  statutes  where  they  cover  the  subject,  and  not  treating  rules 
of  evidence  as  rules  of  law.  The  following  recapitulation  of 
principles  necessarily  or  incidentally  referred  to  in  this  opinion 
may  be  an  aid  to  that  end: 

1.  Adverse  possession  should  be  strictly  construed,  all  rea- 
sonable presumptions  being  made  in  favor  of  the  true  owner, 
including  the  presumption  that  actual  possession  is  subordinate 
to  the  right  of  such  owner;  but  such  strict  construction  and 
such  presumptions  are  subject  to  the  following  limitations. 

2.  Good  faith  by  the  adverse  claimant  as  to  his  right  at  the 
instant  of  entry,  or  during  the  limitation  period,  is  not  necessary, 
because  the  statute,  by  its  terms,  only  requires  actual,  contin- 
uous, exclusive  possession  under  such  circumstances  as  to  wholly 
dispossess  the  true  owner  both  actually  and  constructively. 

3.  Actual,  continuous,  exclusive  possession  for  the  statutory 
period,  unexplained,  displaces  the  presumptions  in  favor  of  the 
true  owner,  and  creates  a  presumption  of  fact  that  such  pos- 
session, and  the  commencement  of  it,  were  characterized  by  all 
the  requisites  to  title  by  adverse  possession,  and  that  the  title 
of  the  adverse  claimant  is  perfect.     The  statute  so  provides. 

4.  The  letter  of  the  statute  requires  only  such  adverse  pos- 
session as  will  continuously  exclude  the  true  owner  from  **^'* 
possession,  whether  actually  or  constructively,  during  the  en- 
tire limitation  period;  that  is,  so  far  as  the  letter  of  the  statute 
goes,  a  person  in  possession  can  successfully  defend  such  pos- 
session against  the  true  owner  when  he  has  been  entirely  ex- 
cluded from  possession  for  twenty  years. 

5.  By  judicial  construction,  now  a  rule  of  property,  the 
statute  does  not  apply  unless  the  exclusion  of  the  owner  from 
possession  has  been  during  the  whole  period  by  a  single  hostile 
possession,  exercised  either  by  one  or  more  persons  acting  to- 
gether, or  by  possessions  in  succession  connected  by  privity  be- 
tween the  actors. 

6.  A  transfer  to  connect  successive  possessions,  in  conformity 
to  section  2302  of  the  Statutes  of  1898,  is  not  an  essential  to  the 
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privity  necessary  to  continue  the  mere  dispossessed  condition  of 
the  true  owner. 

7.  Privity  denotes  merely  a  succession  of  relationship  to  the 
same  thing,  whether  created  by  deed  or  by  other  act,  or  by  oper- 
ation of  law.  If  one,  by  agreement,  surrender  his  possession  to 
another,  and  the  acts  of  the  parties  are  such  that  the  two  pos- 
sessions actually  connect,  the  latter  commencing  at  or  before 
the  time  the  former  ends,  leaving  no  interval  for  the  construc- 
tive possession  of  the  true  owner  to  intervene,  such  two  posses- 
sions are  blended  into  one,  and  the  limitation  period  upon  the 
right  of  such  owner  to  reclaim  the  land  is  thereby  continued, 
because,  by  the  statute,  as  construed,  the  only  essential  to  such 
continuity  is  that  the  dispossession  of  the  true  owner  be  actually 
continued. 

8.  The  calls  of  a  deed,  When  title  by  adverse  possession  is 
claimed,  limit  the  right  as  a  matter  of  law:  (a)  Where  the  ten- 
year  statute,  relating  exclusively  to  claims  of  title  founded  on 
written  instruments,  is  relied  on;  (b)  As  to  the  extent  which 
actual  possession  of  a  part  will  draw  to  it  constructive  possession 
of  the  whole;  (c)  The  extent  to  which  title  can  be  claimed  by 
adverse  possession  under  the  instrument  itself. 

**!<*  9.  The  calls  of  the  deed  limit  the  right  as  a  presumption 
of  fact,  where  a  person  is  in  possession  of  lands  outside  of  but 
adjacent  to  and  together  with  lands  within  the  calls  of  his  deed; 
also  where  a  person,  being  so  circumstanced,  by  written  instru- 
ment conveys  the  lands  within  such  calls  to  another,  and  sur- 
renders to  such  other  possession  of  the  whole. 

10.  The  first  presumption  last  above  mentioned  yields  to 
clear,  relevant  evidence  showing  that  the  possession  outside  the 
calls  of  the  deed  was  not  characterized  by  any  recognition  of 
the  true  ownership,  whether  that  occur  by  mistake  of  boundaries 
or  distinct  hostile  intention.  The  second  of  such  presumptions 
yields  to  clear  evidence  that  the  premises  were  taken  from  a 
predecessor  in  possession  as  part  of  the  property  purchased,  and 
that  the  two  possessions  so  intentionally  united  were  physically 
united  by  the  successor  going  into  possession  at  or  before  the 
time  his  predecessor  went  out  of  possession. 

By  the  Court.     The  judgment  of  the  circuit  court  is  affirmed. 

ON  MOTION  FOR  A  REHEARING  counsel  for  the  appellant 
contended  that,  not  only  Is  possession  of  land  title  to  it,  but  su:h 
on  Interest  therein  that  a  parol  contract  to  buy  or  sell  such  posses- 
sion Is  within  the  statute  of  frauds  and  void,  the  argument  being 
that  If   possession  of   realty  is  an  Interest   therein,  it  could  not  be 
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transferred  -without  complying  with  the  statute  concerning  the 
creation  and  transfer  of  an  estate  or  interst  in  land,  and  which  re- 
quired a  writing;  but  the  court,  speaking  by  Marshall,  J.,  still 
maintained  that  the  statute  concerning  the  creation  and  transfer 
of  an  interest  In  land  Is  independent  of  the  statute  of  limitations  as 
to  adverse  possession  and  title  by  prescription;  that  the  limitation 
f>tatute  deals  only  with  the  fact  of  continued  disseisin  of  the  true 
owner  for  the  statutory  period,  regardless  of  whether  it  Is  by  a 
person  claiming  rightful  possession  or  not;  that  while  possession 
with  a  claim,  or  the  legal  presumption  of  right,  Is  evidence  of  an 
Interest  In  land,  it  only  requires  an  actual,  hostile,  exclusive  occu- 
pancy of  land,  without  any  presumption  or  claim  of  right,  to  satisfy 
the  limitation  statute;  and  that  privity  may  be  based  on  an  oral 
authorization  of  the  successor  in  possession  to  take  the  place  of  his 
predecessor.    The  motion  was  therefore  denied. 


PLEADING— AMENDMENT— The  power  to  allow  amendments 
to  pleadings  is,  in  a  large  degree.  In  the  discretion  of  the  court, 
and  should  be  liberally  exercised  in  the  furtherance  of  justice;  but 
when  an  application  to  amend  is  resisted,  It  should  not  be  granted, 
except  upon  good  cause  shown,  and  upon  such  terms  as  the  justice 
of  the  particular  case  may  require:  Saint  v.  Guerrerio,  17  Colo. 
418,  31  Am.  St.  Rep.  320,  30  Pac.  335.  '  Compare  Radam  v.  Capital 
Blicrobe  etc.  Co.,  81  Tex.  122,  26  Am.  St.  Rep.  783,  16  S.  W.  990. 

TITLE  BY  PRESCRIPTION.- A  MERE  NAKED  POSSESSION 
for  twenty  years  will  bar  an  ejectment  if  such  possession  Is  ad- 
verse and  "hostile:  Gay  v.  Mofflt,  2  Bibb,  506,  5  Am.  Dec.  633.  To 
constitute  an  adverse  possession,  It  Is  only  necessary  for  a  person 
to  enter  and  take  possession  of  land  as  his  own:  French  v.  Peaic\ 
8  Conn.  430.  21  Am.  Dec,  680.  Actual,  notorious,  continuous,  and 
exclusive  possession  of  land  for  the  period  prescribed  by  the  stat- 
ute of  limitations  gives  a  good  title:  Yetzer  v.  Thoman,  17  Ohio 
St.  130,  91  Am.  Dec.  122.  Adverse  possession  for  more  thin  twenty 
years  is  a  sufficient  bar  to  an  action  of  ejectment:  Berthelemy  v. 
Johnson,  3  B.  Mon.  90,  38  Am.  Dec.  179;  and  see  Stearns  v.  Hender- 
sass,  9  Cush.  497,  57  Am.  Dec.  65.  One  who  has  been  in  the  open, 
notorious,  exclusive,  and  adverse  possession  of  real  estate  for  ten 
years  becomes  vested  with  a  valid  title  to  the  same:  Myers  v.  Mc- 
Gavock,  S9  Neb.  843,  42  Am.  St.  Rep.  027,  58  N.  W.  522. 

TITLE  BY  PRESCRIPTION— TACKING  POSSESSIONS— PRIV- 
ITY.—A  title  by  adverse  possession  and  enjoyment  may  be  created, 
by  uniting  several  possessions,  provided  there  is  a  privity  of  estates,^, 
but  there  is  a  privity  where  the  latter  holder  takes  under  the  earlier- 
by  a  voliantary  transfer  of  possession:  Note  to  Rembert  v.  Edmond-. 
son,  63  Am,  St.  Rep.  821. 

STATUTE  OF  LIMITATIONS— UNITING  ADVERSE  POSSES- 
SIONS BY  ORAL  CONTRACT.— The  continuity  of  possessions  by 
several  holders  may  be  effected  by  a  verbal  transfer  of  right  and 
actual  transfer  of  possession  from  one  to  another,  without  a  writ- 
ing, so  as  to  perfect  a  title  by  prescription:  Ramsey  v.  Glenny,  45 
Minn.  401,  22  Am.  St.  Rep.  736,  48  N.  W.  322;  Rembert  V.  Edmond- 
Pon,  99  Tenn.  15,  63  Am.  St,  Rep.  819,  41  S.  W.  935. 
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WILLIAMS  V.  LONG. 

[130  Cal.  58,  62  Pac.  264.] 

APPEAL— LIMITATION  OF  TIME— JURISDICTION— Stat- 
utes limiting  the  time  of  appeal  are  jurisdictional  and  mandatory, 
and  In  the  absence  of  express  authorization  therein,  a  court  has  no 
power  to  extend  the  time  for  taking  an  appeal,  or  to  relieve  an  ap- 
pellant from  the  effect  of  misfortune,  accident,  surprise,  or  mistake. 

STATUTE  OF  LIMITATIONS— SUBSEQUENT  DISABIL- 
ITY.— Except  as  modified  by  positive  enactment,  no  subsequent 
disability  ■will  suspend  the  operation  of  the  statute  of  limitations 
after  It  has  begun  to  run. 

APPEAL  — LIMITATION  OF  TIME  — DEATH  OF  RE- 
SPONDENT.—No  appeal  can  be  taken  from  a  Judgment  after  the 
statutory  period  has  elapsed,  notwithstanding  the  fact  that  the  re- 
spondent died  eighteen  days  before  such  period  had  expired,  and 
only  after  the  expiration  of  six  months  was  an  administratrix  of  his 
estate  appointed,  upon  whom  service  with  due  diligence  could  be 
made. 

F.  W.  Street,  Percy  V.  Long,  and  C.  C.  Hamilton,  for  the  ap- 
pellants. 

P.  P.  Otis,  for  the  respondent. 

"•  HENSHAW,  J.  This  is  a  motion  to  dismiss  defendant's 
appeal  from  the  judgment,  upon  the  ground  that  the  appeal  was 
taken  after  the  statutory  period  had  elapsed.  This  fact  is  not 
denied,  but  in  resisting  the  motion  it  is  shown  that  some  eigh- 
teen days  before  the  expiration  of  the  six  months  allowed  for  ap- 
peal the  plaintiff,  in  whose  favor  the  judgment  was  rendered, 
had  died,  and  that  only  after  the  expiration  of  the  six  months 
was  an  administratrix  of  his  estate  appointed,  upon  whom  ser- 
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vice  with  due  diligence  was  made.  Under  this  showing  it  ia 
contended  that  the  running  of  the  statute  of  limitations  should 
be  held  to  have  been  suspended  from  the  date  of  the  death  of 
plaintiff  to  the  date  of  the  appointment  of  his  personal  repre- 
sentative. 

Statutes  limiting  the  time  of  appeal  are  jurisdictional  and 
mandatory:  Henry  v.  Merguire,  111  Cal.  1,  43  Pac.  387.  In  the 
absence  of  an  express  authorization  in  the  statute  itself  a  court 
has  no  po-wer  to  extend  the  time  for  taking  an  appeal,  or  to  re^ 
lieve  an  appellant  from  the  effect  of  misfortune,  accident,  sur- 
prise, or  mistake.  No  such  authorization  is  found  in  the  stat- 
utes of  this  state.  In  this  case  the  statute  had  begun  to  run,  and 
had  been  running  against  this  appellant  for  more  than  five 
months  before  the  death  of  the  plaintiff.  It  is  a  well-settled 
rule  and  principle  of  law,  except  as  modified  by  positive  enact- 
ment, that  when  the  statute  of  limitations  has  begun  to  run 
no  subsequent  disability  will  suspend  its  operation.  In  Pace 
v.  Ficklin,  76  Va.  292,  the  time  in  which  an  appeal  should 
have  been  taken  was  limited  to  two  years.  Judgment  was  ren- 
dered against  an  assignee  in  bankruptcy,  and  during  the  two 
years  the  assignee  died  and  a  successor  was  appointed.  In 
support  of  the  appeal  it  was  urged  that  the  period  between  the 
death  of  the  first  assignee  and  the  appointment  of  his  successor 
*^  should  be  deducted  from  the  statutory  time.  But  the  court 
said:  "In  answer  to  this  it  is  sufficient  to  say  that  the  statutes 
defining  and  limiting  the  right  of  appeal  make  no  such  excep- 
tion or  restriction,  and  there  is  no  rule  or  principle  in  law 

which  authorizes  the  courts  to  do  so In  this  case  Pace 

was  alive  at  the  date  of  the  decree.  The  limitation  then  com- 
menced to  run,  and  so  continued,  notwithstanding  his  death  at 
a  subsequent  period." 

The  motion  to  dismiss  is  granted, 

McFarland,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and  Temple,  J., 
concurred. 


APPEAL.— A  STATUTE  LIMITING  THE  TIME  of  appeal  Is 
jurisdictional,  and  such  time  cannot  be  enlarged  by  the  court  nor 
by  agreement  of  the  parties:  Daley  v.  Anderson,  7  Wyo.  1,  75  Am. 
St.  Rep.  870,  48  Pac.  839. 

LIMITATION  OF  ACTIONS.— DISABILITIES  OCCURRING  af- 
ter the  accruing  of  a  cause  of  action  do  not  stop  the  running  of  the 
statute  of  limitations:  Castro  v.  Geil,  110  Cal.  292,  52  Am.  St.  Rep. 
84,  42  Pac.  804:  Broadfoot  v.  Fayett;eville,  124  N.  C.  478,  70  Am.  St. 
Rep.  610,  32  S.  E.  804. 
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BATES  V.  HALSTEAD. 
[130  Cal.  62,  62  Pac.  305.] 

PUBLIC  LAND— SWAMP  LAND— PART  OP  SECTION  NOT 
INCLUDED  IN  PLAT— CONCLUSIVENESS  OP  DETERMINA- 
TION.—Where  the  greater  portion  of  a  section  of  government  land 
Is  platted  and  listed  to  a  state  as  swamp  and  overflowed  land,  the 
remaining  lots  are  government  land,  for  their  exclusion  from  such 
platting  and  listing  is  a  determination  to  that  effect 

PUBLIC  LANDS— SWAMP  LAND— IRREGULAR  PLAT- 
TING—CONCLUSIVENESS  OP  DETERMINATION.— ALTHOUGH 
AN  ACT  OP  CONGRESS  contemplates  that  the  selection,  platting, 
and  listing  of  public  lands  to  a  state  as  swamp  and  overflowed  lands 
shall  comprise  only  legal  subdivisions  of  land,  nevertheless  a  plat 
which  divides  land  into  legal  subdivisions  to  a  great  extent,  yet 
bounds  some  of  its  sides  by  an  exterior  meandering  line,  which  line 
Includes  within  its  limits  the  smaller  portion  of  some  subdivisions 
and  the  larger  portion  of  others,  is  a  conclusive  adjudication  by  the 
•land  department  that  all  of  the  lands  so  platted  and  listed  are 
swamp  and  overflowed,  and  that  all  of  the  lands  excluded  from  the 
plat  are  not  swamp  and  overflowed,  but  belong  to  the  United  States. 

PUBLIC  LAND— SWAMP  LAND— FEDERAL  PATENT  TO 
SMALLER  PART  OF  LEGAL  SUBDIVISION.— A  patent  from  the 
United  States  of  the  smaller  part  of  a  legal  subdivision  of  land, 
which  part  is  not  included  in  a  plat  to  the  state  as  swamp  and  over- 
flowed land,  will  prevail  over  a  state  patent  granting  the  larger  part 
of  the  same  legal  subdivision,  this  part  alone  being  platted  and 
listed  to  the  state  as  swamp  and  overflowed  land. 

PUBLIC  LAND— SUIT  TO  QUIET  TITLE— MISTAKE  OP 
LAND  DEPARTMENT.— In  a  suit  by  the  holder  of  a  United  States 
patent  to  quiet  his  title  against  the  holder  of  a  state  patent,  a  mis- 
talie  of  the  land  department  in  the  manner  in  which  the  land  was 
platted  and  listed  to  the  state  cannot  be  reached. 

Freeman  &  Bates  and  Hannah  &  Miller,  for  the  appellant. 
Charles  G.  Lamberson,  for  the  respondent. 

^  GAROUTTE,  J.  This  action  is  brought  to  determine 
adverse  claims  to  certain  real  estate,  described  as  lots  1  and  2  in 
section  32,  township  8  south,  range  24  east,  comprising  about 
thirty-one  acres  of  land.  Plaintiff  relies  upon  a  patent  from 
the  United  States  issued  to  his  grantor;  and  defendant  relies 
upon,  a  patent  from  the  state  under  the  swamp  and  overflowed 
act  of  Congress,  passed  September  28,  1850.  No  evidence  was 
introduced  as  to  the  character  of  the  land  in  dispute,  and  the 
question  here  presented  resolves  itself  into  the  proposition,  as 
to  whether  or  not  these  lands  were  ever  platted  and  listed  to 
the  state  as  swamp  and  overflowed  land  under  the  aforesaid  act 
of  Congress. 
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The  greater  portion  of  the  said  section  32  was  platted  and 
listed  to  the  state  as  swamp  and  overflowed  land,  and  under 
the  authority  of  McCormick  v.  Hayes,  159  U.  S.  347,  16  Sup. 
Ct.  Eep.  37,  it  must  be  held  that  if  this  land  was  not  selected 
and  listed  to  the  state  when  the  other  portions  of  the  section 
were  selected  and  ®'*  listed,  then  it  is  government  land,  for 
such  selection  and  listing  is  a  determination  to  that  effect.  It 
is  there  said:  "In  the  case  now  before  us  the  selection  by  Lynn 
county,  grantee  of  the  state,  prior  to  1875,  of  swamp  and  over- 
flowed lands  in  the  very  section  of  which  the  lands  in  dispute 
formed  a  part,  without  including  the  latter  in  such  selection, 
together  with  the  acquiescence  in  that  selection  by  the  interior 
department,  and  the  selection  by  or  under  the  direction  of  the 
secretary  of  the  interior,  and  their  certification  to  the  state,  first 
in  1858  and  again  in  1881,  of  the  lands  in  dispute,  as  lands  in- 
uring under  the  act  of  Congress  of  May  25,  1856,  to  the  Cedar 
Rapids  and  Missouri  River  Railroad  Company,  and,  therefore, 
not  lands  embraced  by  the  act  of  1850,  constituted  a  determina- 
tion based  on  'observation  and  determination'  that  the  lands 
here  in  dispute  were  not  swamp  and  overflowed." 

Were  these  lands  selected,  platted,  and  listed  as  swamp  and 
overflowed  lands?  Section  3  of  the  act  of  Congress  of  1850, 
referring  to  the  duty  of  the  secretary  of  the  interior,  is  as  fol- 
lows: "And  be  it  further  enacted  that  in  making  out  a  list 
and  plats  of  the  lands  aforesaid  all  legal  subdivisions  the 
greater  part  of  which  is  wet  and  unflt  for  cultivation  shall  be 
included  in  said  lists  and  plats;  but  when  the  greater  part  of 
a  subdivision  is  not  of  that  character,  the  whole  of  it  shall  be 
excluded  therefrom."  It  seems  this  section  clearly  contem- 
plates that  these  lists  and  plats  should  comprise  legal  subdivi- 
sions of  land  only,  but  in  the  case  at  bar  the  plat  comprises  a 
large  tract  of  land  divided  into  legal  subdivisions  to  a  great 
extent,  yet  bounded  upon  some  of  its  sides  by  an  exterior 
meandering  line.  And  it  appears  from  the  plat  that  various 
forty  acre  subdivisions  are  divided  by  this  meandering  line,  a 
majority  in  acreage  of  many  of  these  subdivisions  being  with- 
out the  meandering  line,  and  a  majority  in  acreage  of  many  of 
them  being  within  the  limits  of  the  line.  Our  attention  has 
been  called  to  no  authority  justifying  this  manner  of  making 
a  plat,  and  we  flnd  nothing  in  the  act  even  suggesting  a  mean- 
dering line  which  shall  form  the  exterior  boundary  line  of  the 
land  designated  upon  the  plat  as  swamp  and  overflowed  lands. 
Upon  the  contrary,  the  section  of  the  act  quoted  clearly  con- 
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templates  a  different  course  of  action  upon  the  part  of  the  ®^ 
government  officials.  In  this  case  these  fractional  lots  1  and 
2  are  outside  of  this  meandering  line  and  comprise  about 
twelve  and  eighteen  acres,  respectively,  in  two  different  forty 
acre  legal  subdivisions  of  said  section  32.  This  being  their 
status,  it  is  contended  upon  the  part  of  respondent  that,  as 
matter  of  law,  they  are  swamp  and  overflowed  lands  by  reason 
of  the  provision  of  section  3  of  the  act  of  Congress  already 
quoted. 

We  cannot  bring  ourselves  to  agree  with  the  foregoing  con- 
tention of  respondent,  for,  upon  the  very  face  of  the  plat  it- 
self, tiie  entire  large  tract  of  land  within  the  meandering  line 
appears,  both  by  the  color  of  the  plat  and  the  indorsements 
made  thereon,  to  be  swamp  and  overflowed  lands.  And,  beyond 
this,  the  list  of  swamp  and  overflowed  land  in  said  section 
based  upon  said  plat  and  returned  to  the  state  does  not  include 
the  land  here  in  controversy.  Even  if  there  be  some  doubt  as 
to  the  intention  of  the  government  arising  from  the  construc- 
tion to  be  given  the  plat  by  reason  of  this  meandering  line 
dividing  forty  acre  tracts,  still  there  is  no  doubt  but  that  the 
land  in  controversy  was  not  listed  to  the  state  when  the  other 
portions  of  the  same  section  were  listed.  This  fact  also  indi- 
cates that  the  government  officers  placed  a  different  construc- 
tion upon  the  meaning  of  the  plat  from  that  which  respondent 
here  seeks  to  maintain:  See  Niles  v.  Cedar  Point  Club,  175  U. 
S.  300,  20  Sup.  Ct.  Eep.  124. 

If  the  construction  of  respondent  as  to  the  meaning  of  this 
plat  be  a  sound  one,  then  all  those  portions  of  forty  acre  tracts 
situated  within  the  meandering  line,  not  amounting  to  twenty 
acres,  are  not  swamp  and  overflowed  lands,  and  do  not  belong 
to  the  state.  Yet  the  plat,  as  we  have  shown,  indicates  ex- 
plicitly in  two  distinct  ways  that  all  the  land  within  the  mean- 
dering line  is  swamp  and  overflowed  land,  and  presumably  all 
of  that  land  has  been  listed  to  the  state  as  such.  For  these 
reasons  it  would  seem  that  the  status  of  all  these  fractional 
pieces  of  land  within  the  meandering  lines  must  be  deemed  for- 
ever settled  by  the  acts  and  adjudications  of  the  land  tribunal. 
Yet  there  can  be  no  question  but  that  the  land  here  involved 
stands  in  exactly  the  same  relation  to  the  law  as  those  fractional 
pieces  within  the  meandering  line.  If  ^  the  line  fixes  the 
character  of  the  land  within  its  limits  it  equally  fixes  the  char- 
acter of  the  land  without  its  limits,  that  is,  as  to  any  forty  acre 
legal  subdivision  intersected  by  it. 
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It  is  here  a  question  of  legal  title  alone  between  these  two 
claimantfi,  and  even  for  present  purposes,  if  it  be  conceded  that 
the  land  department  made  a  mistake  in  the  manner  in  which 
the  plat  introduced  in  evidence  was  made,  yet  that  mistake 
cannot  be  reached  in  this  action. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


THE  CORRECTNESS  OF  BOUNDARIES  OP  PUBLIC  LANDS, 
as  shown  by  the  government  plat  and  survey  under  which  sales 
have  been  made,  cannot  be  questioned:  Schurmeier  v.  St.  Paul  etc 
R.  R.  Co.,  10  Minn.  82,  83  Am.  Dec.  59. 


FKUMOTO  V.  MARSH. 
[130  Cal.  66,  62  Pac.  303,  509.] 

ARREST   IN  CIVIL  ACTION— JURISDICTION.— A   COURT 

cannot  confer  jurisdiction  by  assuming  it,  nor  can  its  determination 
that  it  has  jurisdiction  confer  it.  Hence,  where  it  has  in  fact  no 
jurisdiction  to  act,  an  order  of  arrest  issued  by  it  is  void. 

ARREST  IN  CIVIL  ACTION  —  JURISDICTION  —  SUFFI- 
CIENCY OF  AFFIDAVIT.— Whether  a  court  has  jurisdiction  to 
order  the  arrest  of  a  debtor  must  be  determined  from  the  affidavit 
for  the  arrest,  and  not  from  what  the  judge  thinks  it  authorizes 
him  to  do.  Hence  an  affidavit  resting  wholly  or  in  any  one  essential 
particular  on  Information  and  belief,  without  stating  the  facts  upon 
which  such  belief  is  founded,  does  not  confer  jurisdiction  to  issue 
the  order. 

FALSE  IMPRISONMENT— ARREST  IN  CIVIL  ACTION.— 
An  action  for  false  imprisonment  will  lie  against  one  who  In  a  civil 
action  secures  the  arrest  of  the  plaintifif  as  his  alleged  debtor,  upon 
an  affidavit  materially  defective  in  respect  to  the  jurisdictional  facts 
required  to  be  stated  to  bring  the  case  within  the  statute  providing 
for  the  arrest. 

Wheaton  &  Kalloch,  for  the  appellant. 

Mullany,  Grant  &  Gushing,  and  0.  K.  Gushing,  for  the  re- 
spondent. 

^"^  CHIPMAN,  C.  Action  for  false  imprisonment.  Defend- 
ant demurred  to  the  complaint  for  insufficiency  of  facts,  and 
his  demurrer  was  sustained  without  leave  to  amend.  Plaintiff 
appeals  from  the  judgment.  The  case  turns  upon  the  suffi- 
ciency  of   the   affidavit   in   the    original   action   of   Marsh   v. 
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Fkumoto,  to  confer  jurisdiction  to  make  the  order  of  arrest. 
The  arrest  was  caused  under  subdivisions  1  and  5  of  section 
479  of  the  Code  of  Civil  Procedure.  The  section  reads  as  fol- 
lows: "The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases:  1.  In  an  action  for  the  recovery  ***  of 
money  ....  when  the  defendant  is  about  to  depart  from  the 
state  with  intent  to  defraud  his  creditors;  ....  5.  When  the 
defendant  has  removed  or  disposed  of  his  property,  or  is  about 
to  do  so,  with  intent  to  defraud  his  creditors." 

Section  481  provides  as  follows:  "The  order  may  be  made 
whenever  it  appears  to  the  judge,  by  the  affidavit  of  the  plain- 
tiff, or  some  other  person,  that  a  sufficient  cause  of  action  ex- 
ists, and  that  the  case  is  one  of  those  mentioned  in  section  479. 
The  affidavit  must  be  either  positive  or  upon  information  and 
belief,  and  when  upon  information  and  belief  it  must  state  the 
facts  upon  which  the  information  and  belief  are  founded." 

The  affidavit  in  question  was  before  this  court  in  Ex  parte 
Fkumoto,  120  Cal.  316,  52  Pac.  726,  and  was,  in  the  opinion  then 
rendered,  thoroughly  analyzed  and  its  defects  specifically  pointed 
out.  Whether  in  the  affidavit  it  was  made  to  appear  that  a 
cause  of  action  existed  against  Fkumoto  without  reference  to  the 
complaint  in  the  action  then  pending,  and  whether  the  affidavit 
could  be  aided  by  such  reference,  were  questions  not  decided 
and  need  not  now  be  decided.  At  the  hearing  on  habeas 
corpus  the  court  determined  that  there  was  a  material  lack  in 
the  affidavit  in  respect  of  the  jurisdictional  facts  required  to 
bring  the  case  within  the  statute,  and  we  see  no  reason  now  for 
coming  to  any  different  conclusion.  Reference  to  the  opinion 
in  that  case  will  relieve  us  from  again  presenting  the  numerous 
fatal  defects  of  the  affidavit.  Suffice  it  to  say  that  the  court 
determined  that  the  facts  stated  in  the  affidavit  "do  not  bring 
the  case  within  either  of  the  provisions  of  the  statute  relied  on 
by  respondent";  that  there  is  no  express  averment  in  the  affi- 
davit, nor  are  facts  stated  from  which  a  deduction  may  be 
made,  that  "defendant  is  about  to  depart  from  the  state  with 
intent  to  defraud  his  creditors."  The  court  said:  "Both  the 
present  purpose  and  the  specific  intent  found  in  the  language 
of  the  statute  are  wanting  in  the  affidavit";  and  it  was  added: 
"When  the  language  of  such  a  statute  is  departed  from,  the 
party  must  at  his  peril  employ  words  of  equivalent  import; 
and  a  failure  in  this  respect  is  fatal."  It  was  further  said  that 
the  affidavit  "is  equally  wanting  in  facts  to  show  that  defend- 
ant had  removed  or  disposed  of  his  property,  or  was  about  to 
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do  so,  with  intent  to  defraud  his  creditors."  Again:  "There 
®®  is  another  fatal  defect  common  to  the  entire  affidavit.  Sev- 
eral of  the  statements  of  fact  are  made  expressly  on  information 
and  helief,  ....  whereas  the  facts  upon  which  such  informa- 
tion and  helief  are  founded  are  in  no  instance  given.  In  this/* 
said  the  court,  "the  affidavit  fails  to  comply  with  one  of  the  ex- 
press and  most  material  requirements  of  the  statute."  And 
finally  the  court  said:  "As  the  jurisdiction  to  issue  the  warrant 
rests  upon  the  affidavit,  it  results  from  what  has  heen  said  that 
the  order  of  arrest  was  void,  and  the  warrant  is  no  authority  for 
petitioner's  detention."  Respondent  seems  to  be  of  the  impres- 
sion that  jurisdiction  is  aided  by  the  pendency  of  the  action. 
It  is  necessary  to  the  jurisdiction  that  an  action  be  pending: 
Code  Civ,  Proc,  sees.  480,  483;  but,  as  above  stated,  jurisdiction 
to  make  the  order  rests  upon  the  affidavit. 

The  learned  judge  who  heard  the  demurrer  expressly  placed 
his  ruling  upon  the  authority  of  Dusy  v.  Helm,  59  Cal.  188, 
We  think  the  opinion  in  that  case  has  been  misunderstood.  It 
was  there  said:  "If  the  judge  to  whom  the  application  was  made 
had  jurisdiction  to  pass  upon  the  sufficiency  of  the  evidence  dis- 
closed by  the  affidavit  to  procure  the  order  of  arrest,  the  party 
applying  for  it  cannot  be  held  responsible  unless  there  was  an 
entire  lack  of  evidence  of  some  essential  fact  which  the  law  re- 
quires to  be  shown," 

That  was  an  action  to  recover  possession  of  certain  personal 
property,  and  the  affidavit  was  based  upon  subdivision  3  of  sec- 
tion 479  of  the  Code  of  Civil  Procedure;  the  statement  in  the 
affidavit  was:  "That  the  defendant  in  said  action  did,  on  or 
about  October  19,  1874,  fraudulently  conceal  and  remove  all 
said  property,  to  prevent  its  being  found  or  taken  by  the  sheriff," 
etc.  There  was  a  positive  averment  of  the  facts  which  the  stat- 
ute made  a  ground  for  the  arrest,  and  hence  it  was  true,  as  stated 
in  the  opinion,  that  there  was  not  entire  lack  of  evidence  of 
some  essential  fact  required  to  be  stated.  In  the  case  now  here, 
this  court  has  already  determined  that  the  affidavit  failed  in 
many  particulars  to  comply  with  the  express  and  most  material 
requirements  of  the  statute,  and  especially  in  its  allegations  of 
material  facts  upon  information  and  belief  without  stating  the 
facts  upon  which  such  information  and  belief  were  founded.  But 
the  statute  expressly  requires  that  when  the  affidavit  is  upon  in- 
formation '''*  and  belief  "it  must  state  the  facts  upon  which  the 
information  and  belief  are  founded."  "We  cannot  agree  with 
respondent  that  it  is  but  error  to  be  corrected  on  appeal  where 
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facts  are  stated  as  was  done  in  the  affidavit  before  us.  We  think 
an  affidavit  resting  wholly,  or  in  any  one  essential  particular, 
on  information  and  belief,  without  stating  the  facts  upon  which 
such  belief  is  founded,  does  not  confer  jurisdiction  to  issue  the 
order.  The  statute  must  be  complied  with  or  there  is  no  juris- 
diction to  issue  the  order:  In  re  Vinich,  86  Cal.  70,  26  Pac.  528; 
7  Am.  &  Eng,  Ency.  of  Law,  1st  ed.,  682,  and  cases  cited.  It 
was  said  in  Spice  y.  Steinruck,  14  Ohio  St.  213:  "It  is  clear,  we 
think,  that  in  the  exercise  of  this  special  and  extraordinary 
power  conferred  by  the  statute  and  interfering  with  the  personal 
liberty  of  the  defendant,  the  course  prescribed  by  the  statute 
must  be  strictly  pursued."  It  was  further  said  in  Dusy  v. 
Helm,  59  Cal.  188:  "The  judge  having  determined,  in  the  exer- 
cise of  the  jurisdiction  committed  to  him  by  the  law,  that  the 
affidavit  by  its  statement'  of  facts  was  sufficient  to  entitle  the 
party  applying  in  the  order,  to  hold  that  such  party  is  liable 
to  damages  for  the  erroneous  judgment  of  the  judge  would  im- 
pose on  him  a  responsibility  not  warranted  by  law."  Eespondent 
quotes  this  paragraph  and  apparently  claims  that  where  the 
judge  assumes  jurisdiction,  or  has  determined  to  exercise  it, 
there  can  be  no  liability,  for  the  reason  that  his  judgment 
is  but  erroneous.  But  the  court  cannot  confer  jurisdiction  by 
merely  assuming  it;  nor  can  its  determination  that  it  has  juris- 
diction confer  it.  Where  the  judge  has  in  fact  no  jurisdiction 
to  act,  his  order  of  arrest  is  void;  and  whether  he  has  juris- 
diction must  be  determined  from  the  affidavit  itself  and  not 
from  what  the  judge  thinks  it  authorizes  him  to  do.  The 
plaintiff  must  see  to  it  that  he  is  clothed  with  actual,  not  merely 
apparent,  authority  before  he  can  deprive  the  defendant  of  his 
liberty.  When  the  court  in  Dusy  v.  Hehn,  59  Cal.  188,  said 
that  there  would  be  no  liability — "the  judge  having  deter- 
mined in  the  exercise  of  the  jurisdiction  committed  to  him  by 
the  law"' — the  statement  presupposed  jurisdiction  to  exist;  and 
the  court  did  not  say  nor  intend  to  say  that  the  judge  would 
have  jurisdiction  because  he  determined  that  he  had  it.  What 
the  court  in  effect  said  was,  that  as  the  judge  had  jurisdiction 
''*  in  that  particular  case,  as  it  clearly  had,  in  its  exercise  hia 
determination  as  to  the  sufficiency  of  the  facts  to  justify  him 
in  making  the  order  was  mere  error.  But  it  was  not  said,  and 
we  do  not  think  it  has  ever  been  said,  that  where  jurisdiction 
is  lacking  the  issuance  of  the  order  would  be  but  error.  The 
distinction  is  apparent  in  all  the  cases  cited  by  respondent, 
and  we  think  is  clearly  admitted  in  Gillett  v.  Thiebold,  9  Kan. 
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427,  relied  on  by  respondent  as  "singularly  similar  to  the  case 
at  bar,"  and  in  which  Mr.  Justice  Brewer  delivered  the  opinion. 
It  was  there  said:  "Where  the  statute  prescribes  certain  condi- 
tions for  the  exercise  of  powers  by  an  inferior  tribunal,  a  dis- 
regard of  those  conditions  renders  the  attempted  exercise  of 
those  powers  void."  In  the  case  we  have  here  this  court  has 
already  decided  that  the  statutory  conditions,  upon  which  the 
power  to  act  depended,  were  disregarded,  and  hence  the  order 
was  void. 

We  do  not  feel  called  upon  to  further  notice  the  very  able 
discussion  of  the  question  found  in  respondent's  brief.  We  are 
clearly  of  the  opinion  that  the  court  had  no  jurisdiction  to  is- 
sue the  order,  and  that  it  was  so  decided  in  Ex  parte  Fkumoto, 
120  Cal.  316,  52  Pac.  726.  Such  being  the  fact,  the  numerous 
cases  relied  on  by  respondent  have  no  application. 

The  judgment  should  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed.  Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

A  petition  for  a  hearing  in  Bank  was  filed  and  denied,  and 
from  the  order  of  denial  Beatty,  C.  J.,  dissented,  and  filed  the 
following  opinion  on  the  17th  of  October,  1900: 

BEATTY,  C.  J.  I  dissent  from  the  order  denying  a  rehear- 
ing in  this  case.  The  decision  in  Ex  parte  Fkumoto,  120  Cal. 
316,  52  Pac.  726,  having  been  made  by  the  court  in  Bank,  is 
authority  which  the  commissioner  and  the  Department  were  no 
doubt  bound  to  follow;  but  it  does  not  establish  the  law  of  this 
case,  and  if  erroneous  should  be  set  aside.  I  think  the  court 
in  that  case  erroneously  decided  that  the  affidavit  of  this  de- 
fendant failed  ''^  to  state  facts  sufficient  to  give  the  court  juris- 
diction to  make  the  order.  In  my  opinion  the  affidavit  contains 
everything  necessary  not  only  to  give  the  court  jurisdiction,  but 
to  fully  justify  the  order  of  arrest.  I  think  the  judgment  in 
this  case  should,  therefore,  have  been  affirmed. 


FALSE  IMPRISONMENT.— If  the  facts  set  forth  In  an  affidavit 
for  arrest  in  a  civil  action,  though  slight  and  inconclusive,  yet  tend 
to  prove  the  charge  and  justify  the  order  of  arrest,  no  action  for 
false  imprisonment  lies:  See  the  monographic  note  to  Mitchell  v. 
State,  54  Am.  Dec.  263.  Void  and  voidable  process  as  a  protection 
against  actions  for  false  imprisonment  Is  discussed  In  the  mono- 
graphic note  to  Tryon  v.  Pingree,  67  Am.  St.  Rep.  413-419. 
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MOORE  V.  MOORE. 

[130  CaL  no,  62  Pac.  294.] 

ILLEGAL  CONTRACTS— HOMESTEAD  ENTRY  ON  GOV- 
ERNMENT LAND— TRUST.— An  action  which  requires  the  aid  of 
an  illegal  contract  to  support  It  cannot  be  maintained.  Therefore, 
where  a  plaintiff,  who  was  entitled  to  malie  a  homestead  entry  upon 
land,  entered  into  a  contract  with  his  son,  who,  without  his  father's 
knowledge  or  consent,  had  made  a  fraudulent  entry  upon  the  same 
land,  which  provided  that  the  son  should  proceed  under  his  entry, 
mal^e  proofs,  and  acquire  title  to  the  land  for  the  use  and  benefit  of 
his  father,  no  suit  can  be  maintained  to  enforce  such  a  trust,  since 
the  contract  was  for  the  consummation  of  a  fraudulent  imposition 
upon  the  government. 

A.  L.  Shinn  and  N.  J.  Barry,  for  the  appellant. 

Spencer  &  Raker  and  H.  D.  &  6.  H.  Burroughs,  for  the  re- 
spondent. 

m  HENSHAW,  J.  The  appeal  is  from  the  Judgment.  The 
prayer  of  the  complaint  is  that  defendant  be  decreed  to  hold 
the  legal  title  to  certain  land  in  trust  for  plaintiff.  The  ma- 
terial allegations  of  the  complaint  are:  That  plaintiff  was  in 
the  possession  and  occupation  of  public  land  of  the  United 
States,  which  land  was  subject  to  homestead  entry.  Plaintiff 
was  qualified  to  enter  the  land  under  the  homestead  laws,  and 
was  entitled  upon  so  doing,  and  after  compliance  with  the  laws 
of  the  United  States,  to  obtain  title  thereto.  His  son,  Charles 
W.  Moore,  lived  with  him  upon  the  land.  In  1873,  without 
the  knowledge  or  consent  of  plaintiff,  the  son  made  a  home- 
stead entry  upon  the  land  at  the  United  States  land  office.  The 
entry  was  fraudulently  made  while  the  plaintiff  was  in  the  ex- 
clusive possession  of  the  land,  and  while  the  land  was  not  open 
to  homestead  entry  by  any  person  other  than  the  plaintiff.  The 
son  was  guilty  of  fraud  and  false  representations  to  the  officers 
of  the  land  office,  and  his  entry  was  illegal  and  void.  After 
the  entry  the  plaintiff,  learning  of  it,  went  to  his  son  and  de- 
manded an  explanation,  stating  to  him  that  his  entry  was  ir- 
regular and  illegd,  to  which  the  son  replied  that  he  had  made 
the  entry  for  the  protection  and  benefit  of  plaintiff,  and  to  se- 
cure '^*  the  land  for  plaintiff,  and  to  prevent  any  person  other 
than  the  plaintiff  from  securing  the  same,  and  told  plaintiff 
that  if  he  would  not  object  to  or  contest  the  entry  he  would 
secure  the  title  to  the  lands  from  the  United  States  for  the 
■use  and  benefit  of  plaintiff.     The   plaintiff  relied  upon  the 
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promises  and  statements  so  made  to  him  by  his  son,  and  there- 
upon consented  that  his  son  should  proceed  under  his  entry, 
make  proofs,  and  acquire  title  to  himself.  This  the  son  did, 
and  the  patent  of  the  United  States  for  the  land  in  question 
was  in  due  course  issued  to  him.  The  son  died  without  ful- 
filling his  promise,  and  this  action  was  commenced  in  1896  for 
the  purpose  above  indicated.  A  general  demurrer  was  inter- 
posed to  the  complaint,  which  was  overruled. 

That  demurrer  should  have  been  sustained  and  th€  action 
dismissed.  Section  2290  of  the  Eevised  Statutes  of  the  United 
States  provides  that  every  person  who  applies  for  a  homestead 
entry  must  make  affidavit  that  the  entry  is  made  for  his  ex- 
clusive use  and  benefit,  and  not,  either  directly  or  indirectly, 
for  the  use  or  benefit  of  any  other  person.  By  the  allegations 
of  this  complaint  the  son  of  plaintiff  conceived  and  set  in  active 
operation  a  fraud  upon  the  government  of  the  United  States, 
by  which,  through  flagrant  perjury,  he  undertook  to  acquire 
title  to  a  part  of  the  government  domain.  The  plaintiff,  know- 
ing this,  consented  that  the  fraud  should  be  consummated,  upon 
the  assurance  that  the  title  acquired  should  subsequently  be 
conveyed  to  him.  He  seems  to  think  that  no  one  was  inter- 
ested in  the  scheme  other  than  himself  and  his  son,  and  that 
he  may  be  heard  to  complain  in  a  court  of  equity  because  a 
title  thus  fraudulently  secured  from  the  government  by  false 
representations  and  perjury,  to  which  he  was  a  consenting 
party,  was  not  afterward  conveyed  to  him.  He  forgets,  how- 
ever, the  higher  interests  of  the  general  government,  and  over- 
looks the  dictates  of  public  policy.  That  the  agreement  be- 
tween the  father  and  son  was  for  the  consummation  of  a 
fraudulent  imposition  upon  the  government  there  can  be  no 
doubt,  and  plaintiff's  right  of  recovery  under  his  pleading  looks 
to  the  enforcement  of  this  illegal  contract.  As  was  said  by 
Judge  Duncan  in  Swan  v.  Scott,  11  Serg.  &  E.  164:  "The  test 
whether  a  demand  connected  with  an  illegal  transaction  is  ^^^ 
capable  of  being  enforced  is  whether  the  plaintiff  requires  the 
aid  of  the  illegal  transaction  to  establish  his  case.  If  the  plain- 
tiff cannot  establish  his  case  without  showing  that  he  has  broken 
the  law,  the  court  will  not  assist  him,  whatever  his  claim  in  jus- 
tice may  be  upon  the  defendant."  A  consideration  of  contracts, 
illegal  either  because  against  the  express  mandate  or  the  ex- 
press policy  of  the  law,  was  recently  had  by  this  court  in  Berka 
V.  Woodward,  125  Cal.  119,  73  Am.  St.  Eep.  31,  57  Pac.  777, 
to  which  reference  may  be  made. 
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The  Judgment  appealed  from  is  reversed,  with  directions  to 
the  trial  court  to  sustain  the  demurrer  and  dismiss  the  action. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


ILLEGAL  CONTRACT.— COURTS  WILL  NOT  ENFORCE  Illegal 
contracts  nor  any  supposed  rights  founded  thereon:  Bowman  v. 
Phillips,  41  Kan.  364,  13  Am.  St  Rep.  292,  21  Pac.  230.  An  illegal 
contract  creates  no  obligation  between  the  parties  and  cannot  form 
the  basis  of  judicial  proceedings:  Santa  Clara  etc.  Co.  v.  Hayes,  76 
CaL  387,  9  Am.  St  Rep.  211,  18  Pac.  391.  Where  a  fraudulent 
transaction  has  been  consummated  between  parties  to  an  action  in 
ejectment  to  the  extent  of  vesting  title  in  the  plaintiff  and  leaving 
the  possession  in  the  defendant  the  law  will  leave  them  as  they  are: 
Kirkpatrick  v.  Clark,  132  111.  342,  22  Am.  St  Rep.  531,  24  N.  E.  71. 


GEAND   GROVE   OF    UNITED    ANCIENT    ORDER   OF 

DRUIDS  V.  GARIBALDI  GROVE  NO.  71. 

[130  Cal.  116,  62  Pac.  486.] 

BENEFIT  SOCIETIES— SUIT  AGAINST  DISSOLVED  SUB- 
ORDINATE SOCIETY— PARTIES— In  a  suit  by  an  incorporated 
grand  grove  of  United  Ancient  Order  of  Druids  against  a  subordi- 
nate grove  which  has  been  dissolved,  the  defunct  grove  is  not  a 
proper  party  defendant,  the  Individual  members  named  being  the 
only  real  defendants. 

BENEFIT  SOCIETIES  —  VOLUNTARY— NATURE.— Volun- 
tary unincorporated  societies  are  not  bodies  politic  or  corporations, 
but  are  mere  aggregates  of  individuals  called  for  convenience  by  a 
common  name. 

BENEFIT  SOCIETIES— POWER  TO  HOLD  PROPERTY.— 
Voluntary  unincorporated  associations  cannot  acquire  or  hold  prop- 
erty. The  property  it  is  said  to  acquire  is  in  fact  the  property  of 
its  members,  and  each  member's  share  is  his  own  private  property. 

ASSOCIATIONS-VOLUNTARY— SUITS  AGAINST.— Volun- 
tary unincorporated  associations  can  neither  sue  nor  be  sued,  and  in 
suits  where  they  are  apparently  parties,  the  real  parties  are  the 
members  of  the  association. 

ASSOCIATIONS  — VOLUNTARY— EXPULSION  OP  MEM- 
BERS.—Voluntary  unincorporated  associations  are  not  vested  with 
the  right  of  expulsion  of  members  by  the  general  law  of  the  land, 
but  by  the  agreement  of  the  members  as  expressed  In  the  charter, 
constitution,  and  by-laws  of  the  association.  No  member  can  be 
expelled,  and  thus  deprived  of  his  share  of  the  property  of  the  asso- 
ciation, unless  for  the  violation  of  some  provision  of  the  law  of  the 
association  creating  the  offense  charged,  and  prescribing  expulsion 
as  the  penalty. 

ASSOCIATIONS  —  VOLUNTARY  -  EXPULSION  —  NOTICE 
OF  HEARING.- No  member  can  be  expelled  from  a  voluntary  asso- 
ciation without  due  notice  of  the  charge  against  him,  and  of  the  trial 
of  the  charge,  and  an  opportunity  of  being  heard  In  his  defense; 


Sept.  1900.]      Grand  Grove  etc.  v.  Garibaldi  Grove.     81 

If  no  other  method  of  notice  is  prescribed  by  the  by-laws,  it  must 
be  served  personally. 

ASSOCIATION  —  VOLUNTA  RY  —  EXPELLING  SUBORDI- 
NATE ASSOCIATION— NOTICE  OF  HEARING— The  rules  applic- 
able to  the  expulsion  of  a  member  of  a  voluntary  association  are  ap- 
plicable to  the  expulsion  of  a  subordinate  society  and  its  members. 
Hence  notice  of  the  hearing  of  a  charge  against  a  subordinate  society 
must  be  served  personally  on  the  members,  unless  the  constitution 
or  by-laws  of  the  association  provide  that  such  notice  may  be  served 
on  the  officers  of  the  subordinate  society. 

ASSOCIATIONS— EXPULSION  OF  SOCIETY— CITATION 
TO  FORMER  OFFICERS— JURISDICTION— DE  FACTO  OFFI- 
CERS.—Service  of  a  notice  of  the  hearing  of  a  charge  against  a  sub- 
ordinate grove  of  Dnilds  upon  former  officers,  whose  term  expired 
eight  mouths  before,  and  who  had  abdicated  their  offices  prior  to 
such  expiration,  cannot  confer  jurisdiction  upon  the  grand  grove  to 
forfeit  the  charter  of  the  subordinate  grove,  where  there  were  de 
facto  officers,  who  had  been  elected  the  successors  of  those  whose 
terras  had  expired,  to  whom  no  notice  was  given,  especially  where 
the  laws  of  the  association  do  not  provide  for  vicarious  service  on 
the  officers  of  a  subordinate  grove.  Such  a  proceeding  depx'ives  the 
members  of  the  subordinate  grove  of  their  property  without  due 
process  of  law. 

ASSOCIATIONS  — FORFEITURE  OF  CHARTER— JURIS- 
DICTION—FINDING.— Jurisdiction  of  the  grand  grove  of  Druids 
to  forfeit  the  charter  of  a  subordinate  grove  does  not  appear  from 
a  finding  that  a  person  appeared  before  the  trial  committee  on  the 
part  of  the  defendants,  who  comprise  only  two  members  of  the  sub- 
ordinate grove,  under  authority  given  him  by  only  one  of  such  mem- 
bers, whose  authority  does  not  appear. 

APPE A I^— MISTAKE  IN  RECORD— CORRECTION.— Where 
the  name  of  a  person  is  erroneously  stated  in  the  record,  and  coun- 
sel on  both  sides  admit  the  error,  an  appellate  court  will  not  rest 
its  decision  upon  such  false  statement,  which  could  be  readily  cured 
by  the  admission  of  the  respondent's  attorney,  or  by  amendment  in 
the  court  below,  or  upon  order  to  such  court  by  the  appellate  court. 

ASSOCIATIONS— FORFEITURE  OF  CHARTER  OP  SUB- 
ORDINATE SOCIETY— JURISDICTION.— Written  charges  against 
a  subordinate  grove  of  Druids,  alleging  general  violation  of  the 
terms  of  its  charter  and  that  it  had  refused  to  obey  the  laws  of 
the  grand  grove,  and  stating  specific  acts  which  do  not  appear  to  be 
violations  of  the  charter  or  of  any  laws  of  the  order,  do  not  state  an 
offense  justifying  forfeiture  of  the  charter  of  the  subordinate  grove, 
and  confer  no  jurisdiction  on  the  grand  grove  over  the  subject 
matter  of  the  proceeding. 

Fitzgerald  &  Abbott,  for  the  appellant. 

A.  B.  Hunt,  for  the  Grand  Grove,  respondent. 

Louis  F.  Dunand,  for  the  Garibaldi  Grove  and  John  H. 
Knarston,  respondents. 

'**  SMITH,  C.  Appeal  from  judgment  for  plaintiff  against 
defendant  Duchein,  and  from  order  denying  motion  for  new 
trial. 

Am.  St.  Rep.,  Vol.  LXXX— « 
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The  plaintiff  is  a  corporation  organized  under  the  laws  of 
this  state.  The  defendant,  the  Garibaldi  Grove,  was,  on  and 
before  June  23,  1893,  a  subordinate  unincorporated  association, 
organized  under  charter  from  the  plaintiff;  but  on  that  date, 
by  a  vote  of  the  Grand  Grove,  at  the  annual  session  held  in 
San  Francisco  for  the  year  1893,  a  resolution  was  passed  where- 
by the  Garibaldi  Grove  was  declared  "dissolved,  and  ....  the 
charter  and  all  property  of  said  Garibaldi  Grove  ....  for- 
feited to  the  Grand  Grove,"  etc.  At  that  date  the  defendant 
Duchein  was  the  treasurer  of  the  Garibaldi  Grove,  and  as  such 
had  in  his  custody  the  sum  of  nine  hundred  and  fifty-four  dol- 
lars and  fifteen  cents,  the  property  of  the  grove;  and  the  suit 
was  brought  May  21,  1895,  to  recover  judgment  against  him 
for  this  money. 

No  relief  was  demanded  or  given  against  the  defendant  asso- 
ciation. Nor  is  it  explained  why  it  was  desirable  or  how  it 
was  possible  to  make  an  association,  which,  according  to  the 
allegations  of  the  complaint,  had  been  dissolved,  a  party  to  the 
suit.  Yet  this  defunct  association  is  not  only  made  a  party, 
but  appears  as  though  living,  and  files  an  answer  in  the  lower 
court  praying  for  judgment  in  favor  of  the  plaintiff — thus  pre- 
senting the  case  of  a  deceased  party  coming  into  court  to  par- 
ticipate in  a  contest  as  to  the  disposition  of  its  estate,  and  at 
the  same  time  asking  an  adjudication  of  its  own  decease.  The 
error,  however,  though  grotesque,  is  immaterial,  and  is  referred 
to  simply  for  the  purpose  of  clearing  the  case  of  an  unneces- 
sary complication.  The  suit  is  merely  a  suit  against  the  de- 
fendants Duchein  and  Knarston,  who  are  to  be  regarded  as  the 
only  defendants. 

119  ipijg  gQig  question  in  the  case  is  as  to  the  validity  of  the 
resolution  of  the  Grand  Grove  declaring  a  dissolution  of  the 
Garibaldi  Grove  and  a  forfeiture  of  its  property  to  itself.  If 
that  was  valid  the  plaintiff  was  entitled  to  recover  from  Duchein 
the  amount  held  by  him  as  treasurer  at  the  time  of  the  disso- 
lution; otherwise  not. 

It  is  indeed  claimed  by  Duchein  that  between  the  date  of  the 
alleged  dissolution  and  March  23,  1895,  he  paid  out  as  treas- 
urer, and  under  the  direction  of  the  Garibaldi  Grove  (for  law- 
yers' fees  and  cost  in  previous  suit — reported  in  Grand  Grove 
etc.  V.  Garibaldi  Grove  etc.,  105  Cal.  219,  38  Pac.  947),  the  sum 
of  seven  hundred  and  eighty-one  dollars,  and  on  that  date  turned 
the  balance  over  to  his  successor;  and  it  is  submitted  by  his  coun- 
sel "that  III.  Duchein  ought  not  to  be  compelled  to  pay  these 
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amounts  twice."  But  if  the  dissolution  of  the  grove  and  the 
forfeiture  of  its  property  to  the  Grand  Grove  be  valid,  such 
must  be  the  result. 

The  principles  of  law  governing  the  decision  of  the  question 
involved  may  be  thus  summarized:  "There  is  no  distinction  in 
principle  between  expelling  a  member  from  a  subordinate  grove 
and  revoking  the  charter  of  the  grove  itself";  Grand  Grove  eftc. 
V.  Garibaldi  Grove  etc.,  105  Cal.  219,  38  Pac.  947. 

Associations  of  this  character  are  not  bodies  politic  or  cor- 
porations; nor  are  they  recognized  by  the  law  as  persons.  They 
are  mere  aggregates  of  individuals  called  for  convenience,  like 
partnerships,  by  a  common  name.  Such  associations  cannot, 
therefore,  acquire  or  hold  property,  though  often  said  to  do  so. 
All  the  property  said  to  belong  to  it  is  in  fact  the  property  of 
its  members  and  each  man's  share  of  it  is  his  own  private  prop- 
erty and  equally  protected  by  the  fundamental  laws:  1  Bacon 
on  Benefit  Societies,  sec.  27.  For  the  same  reason  such  asso- 
ciations cannot  sue  or  be  sued.  In  suits  where  they  are  appar- 
ently parties,  the  real  parties  are  the  members  of  the  associa- 
tion, who — as  in  the  case  of  partnerships — are  sued  by  the  com- 
pany name. 

Associations  of  this  kind  are  not  vested  with  the  right  of 
expulsion  by  the  general  law  of  the  land,  but  by  the  agreement 
of  the  members  as  expressed  in  the  charter,  constitution,  and 
by-laws  of  the  association.  To  these  and  to  legislation  subse- 
quently ^^**  to  be  enacted,  every  member  assents  in  joining  the 
association:  1  Bacon  on  Benefit  Societies,  sees.  64,  81.  There 
thus  arises  a  special  law  resting  on  the  agreement  of  the  mem- 
bers and  binding  on  them;  and  in  this,  and  not  in  the  general 
law,  is  to  be  found  the  source  of  the  power  of  expulsion.  Hence 
it  is  said:  "The  rights  of  the  members  of  these  associations 
rest  in  contract,  and  ....  can  only  be  devested  in  the  manner 
provided  in  the  contract":  1  Bacon  on  Benefit  Societies,  sec.  104. 

It  follows — ^unless  in  the  case  of  conduct  subversive  of  the 
fundamental  objects  of  the  association,  with  which  in  this  case: 
we  have  no  concern — that  no  member  can  be  expelled,  and  thus: 
deprived  of  his  share  of  the  property  of  the  association,  unless 
for  violation  of  some  explicit  provision  of  the  law  of  the  asso- 
ciation creating  the  offense  with  which  he  is  charged,  and  pre- 
scribing expulsion  as  the  penalty:  Otto  v.  Journeyman  Tailors* 
etc.  Union,  75  Cal.  314,  7  Am.  St.  Eep.  156,  17  Pac.  217.  To 
justify  expulsion  there  must,  therefore,  be  a  written  charge, 
in  the  nature  of  an  indictment  or  information  referring,  either 
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expressly  or  by  implication,  to  the  particular  provision  of  the 
law  violated  and  describing  some  specific  act  or  acts  as  con- 
stituting the  offense:  Grand  Grove  etc.  v.  Garibaldi  Grove  etc., 
105  Gal.  219,  38  Pac.  947;  1  Bacon  on  Benefit  Societies,  sec. 
103;  Hirschl's  Law  of  Fraternities,  sec,  13,  p.  13. 

The  party  accused  must  also  have  due  notice  of  the  trial  of 
the  charge,  and  an  opportunity  of  being  heard  in  his  defense: 
Grand  Grove  etc.  v.  Garibaldi  Grove  etc.,  105  Gal.  219,  38  Pac. 
947;  and  "if  no  other  method  of  notice  is  prescribed  by  the  by- 
laws, it  must  be  served  personally"  (1  Bacon  on  Benefit  Societies, 
sec.  101) — i.  e.,  where  the  proceeding  is  against  the  association' — 
on  the  members,  for  they  alone  are  the  parties  to  the  suit.  They 
may,  however,  where  the  constitution  or  by-laws  of  the  associa- 
tion 80  provide,  be  seiTed  vicariously  by  service  on  certain  of- 
ficers or  other  agents  designated  by  them  for  the  purpose.  But 
service  of  this  kind  is  good  only  by  virtue  of  the  agreement  of 
the  members  as  thus  expressed,  and  would  otherwise  be  void. 

The  above  rules  apply  not  only  to  the  action  of  a  subordinate 
association  in  expelling  a  member,  but,  a  fortiori,  to  a  superior 
**^  association  that  assumes  to  exercise  the  power  of  expulsion 
over  the  subordinate  association  or  its  members:  1  Bacon  on 
Benefit  Societies,  sees.  104,  116,  subd.  4.  In  either  case,  in  a 
proceeding  for  expulsion,  the  society  exercising  the  power  acts 
in  a  quasi  judicial  character  and  must  confine  itself  to  the 
powers  vested  in  it:  Otto  v.  Journeyman  Tailors'  etc.  Union,  75 
Cal.  314,  7  Am.  St.  Pep.  156,  17  Pac.  217;  and,  as  in  all  cases 
of  inferior  tribunals,  its  jurisdiction  must  affirmatively  appear. 

Applying  these  principles  to  the  present  case,  it  is  manifest 
that  the  proceedings  against  the  Garibaldi  Grove  were  without 
jurisdiction,  either  of  the  subject  matter,  or  of  the  parties,  and 
were  therefore  wholly  void. 

1.  The  claim  of  jurisdiction  over  the  person  of  the  accused 
association,  or  rather  over  the  persons  of  its  members,  must  rest 
on  the  written  acknowledgment  of  service  of  the  citation,  ap- 
pearing in  the  record,  signed  "C.  Clivio,  Last  Noble  Arch,"  "J. 
Moresi,  Last  Secretary."  The  terms  of  these  gentlemen  had 
expired  some  eight  months  prior  to  the  date  of  the  alleged  ser- 
vice; and  even  before  the  expiration  of  their  terms  they  had 
ceased  to  attend  the  meetings  of  the  grove  and  had  avow- 
edly withdrawn  from  exercising  their  official  functions — the 
signing  of  the  acknowledgment  being,  in  fact,  their  first  official 
act  subsequent  to  their  abdication  of  their  offices.  In  the  mean- 
while, other  officers  had  been  elected  by  those  members  of  the 
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grove  who  continued  to  hold  meetings;  and  these  officers,  at 
the  time  of  the  alleged  service,  were  claiming  to  be,  and  were 
acting  as,  the  official  representatives  of  the  grove.  Their  elec- 
tions, it  is  indeed  claimed,  were  irregular  and  void.  But  it 
cannot  be  determined  from  the  record  whether  this  was  so,  or 
the  contrary;  and  on  this  point  the  burden  of  proof  was  on  the 
plaintiff.  But  however  this  may  be,  the  fact  is  indisputable 
that  at  the  time  of  the  proceeding  there  was  a  de  facto  as- 
sociation, consisting  of  members  of  the  grove,  claiming  to  be 
the  grove,  and  represented  by  its  de  facto  officers.  And  under 
these  circumstances  it  was  not  consistent  with  good  faith  for 
the  Grand  Grove  to  serve  Clivio  and  Moresi  as  representatives 
of  the  Garibaldi  Grove  and  its  members,  or  for  them  to  ac- 
knowledge service,  and  to  stipulate  for  immediate  trial,  on  their 
*^^  behalf.  For  the  effect  of  thus  proceeding  was  to  deprive  the 
members  of  the  grove  in  opposition,  and  claimed  to  be  recalci- 
trant, of  the  opportunity  to  be  heard,  and  thus  to  deprive  them 
of  their  shares  of  the  property  of  the  association  without  due 
process  of  law.  And  such,  manifestly,  was  the  purpose  of  the 
proceeding. 

But  apart  from  these  considerations,  and  assuming  that 
Clivio  and  Moresi  were  the  officers  of  the  association,  there 
was  no  evidence  of  any  provision  of  the  charter,  constitution, 
or  by-laws  of  the  association  prescribing  vicarious  service  on 
them  or  authorizing  them  to  accept  service.  Hence  jurisdic- 
tion could  be  acquired  only  by  personal  service  on  the  members: 
1  Bacon  on  Benefit  Societies,  sec.  101;  and  there  is  no  pre- 
tense of  such  service. 

Much  stress,  however,  is  laid  on  the  finding  of  the  court  that 
Mr.  Lovie  "appeared  before  [the  trial]  committee  on  the  part 
of  said  defendants,"  and  it  is  claimed  that  jurisdiction  was  thus 
acquired.  But  the  finding  refers  only  to  the  defendants  in  this 
action,  and  cannot  be  construed  as  referring  to  any  other  mem- 
bers of  the  association.  And  it  also  appears  from  the  finding 
that  the  only  authority  exercised  or  claimed  by  Mr.  Lovie  was 
the  authority  given  him  by  Duchein— whose  authority  does  not 
appear. 

In  this  connection  it  will  be  proper  to  refer  to  a  controversy 
as  to  the  record  between  the  attorneys  of  the  respective  parties. 
It  is  claimed  by  respondent's  counsel  that  the  trial  committee 
was  appointed  on  the  motion  of  Mr.  Duchein;  and  in  support 
of  this  contention  there  is  quoted  in  his  brief  the  following 
passage  from  the  statement:  "The  next  day  Mr.  Duchein  came 
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into  the  session  of  the  Grand  Grove  and  urged  the  appoint- 
ment of  a  new  committee/'  etc.  On  the  other  hand,  it  is 
claimed  by  appellant's  counsel  that  in  the  reporter's  transcript 
of  the  testimony  the  name  of  "Dunand"  (who  appears  in  this 
case  as  the  attorney  of  the  defunct  association)  was  written, 
and  that  the  name  of  "Duchein"  was  inadvertently  substituted 
for  his  in  the  statement;  and  in  support  of  this  claim  the  cer- 
tificate of  the  court  below  to  that  effect  is  filed  in  this  court. 
Nor  is  the  fact  disputed  by  the  respondent's  attorney,  who  sim- 
ply claims  that  the  defendant  Duchein  cannot  be  allowed  to 
*-*  impeach  his  own  record.  But  the  counsel  is  mistaken  in  sup- 
posing that  it  would  be  to  trifle  with  the  law,  or  to  insult  the 
intelligence  of  the  court  to  argue  the  point.  The  method  of 
bringing  the  error  to  the  attention  of  the  court  was  irregular, 
but  the  court  would  be  unwilling  to  rest  its  decision  upon  an 
alleged  fact  known  to  it,  and  apparently  to  the  counsel  on  both 
sides,  to  be  false.  Nor  are  the  resources  of  the  law  so  defec- 
tive as  to  require  it  to  do  so.  The  fault  in  the  record  could 
readily  be  cured  by  the  admission  of  the  respondent's  attorney; 
and  the  duty  of  making  such  admission  was  imposed  upon  him 
by  the  provisions  of  section  282  of  the  Code  of  Civil  Procedure, 
and  especially  by  those  of  subdivisions  3  and  4.  Or,  failing  such 
admission,  the  record  could  be  amended  in  the  court  below;  and 
such  amendment,  if  the  fact  were  material,  would  be  directed 
by  this  court. 

2.  With  reference  to  the  jurisdiction  of  the  Grand  Grove 
over  the  subject  matter  of  the  proceeding,  the  case  is  no  bet- 
ter. The  charges  against  the  Garibaldi  Grove,  as  they  appear 
in  the  written  accusation,  are  of  two  kinds — the  one  consisting 
of  the  general  charge  that  the  offending  grove  "had  violated 
the  terms  of  its  charter,"  and  *Tiad  refused  to  obey  the  direc- 
tions and  laws  of  the  Grand  Grove,"  etc.;  the  other,  of  charges 
of  specific  acts  that  do  not  appear  to  be  violations  of  any  of 
the  provisions  of  the  charter,  or  of  the  constitution  or  by-laws 
of  the  Grand  Grove,  or  even  to  be  acts  of  the  Garibaldi  Grove, 
as  distinguished  from  the  acts  of  its  members.  There  was, 
therefore,  no  offense  charged  against  the  accused  association, 
or  at  least  no  offense  justifying  forfeiture.  And  the  findings 
of  the  trial  committee  are  equally  defective. 

On  both  grounds,  therefore,  the  case  comes  clearly  under  the 
constitutional  provision  that  no  one  "shall  be  deprived  of  ...  . 
property  without  due  process  of  law":  Const.,  art.  1,  sec.  13; 
U.  S.  Const.,  art.  14,  sec.  1. 
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I  advise  that  the  judgment  and  order  denying  a  new  trial  be 
reversed  and  the  cause  remanded,  with  directions  to  the  court 
below  to  sustain  the  demurrer  to  the  complaint. 

Gray,  C,  and  Haynes,  C,  concurred. 

***  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  sustain  the  de- 
murrer to  the  complaint. 

Temple,  J.,  Harrison,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 


ASSOCIATIONS.— SUITS  BY  AND  AGAINST  ASSOCIATIONS 
cannot,  at  the  common  law,  be  brought  and  maintained  in  the  name 
of  the  association,  but  must  be  in  the  names  of  the  members:  See 
the  monographic  note  to  Phipps  v.  Jones,  59  Am.  Dec.  711.  A  volun- 
tary corporation  cannot  sue  in  a  corporate  capacity:  See  the  mono- 
graphic note  to  Otto  v.  Journeyman  Tailors'  etc.  Union,  7  Am.  St. 
Rep.  162.  Where  the  members  are  numerous,  however,  some  may 
maintain  or  defend  a  suit  in  behalf  of  all:  See  the  monographic 
note  to  Kearns  v.  Howley,  68  Am.  St.  Rep.  871. 

ASSOCIATIONS.— EXPULSION  OP  MEMBERS  of  voluntary  as- 
eociations  and  grounds  and  remedies  therefor  are  discussed  in  the 
monogi-aphic  notes  to  Keames  v.  Howley,  68  Am.  St.  Rep.  856,  861; 
Robinson  v.  Templar  Lodge,  59  Am.  St.  Rep.  198-203. 

ASSOCIATIONS— EXPULSION  OF  MEMBERS.— NOTICE  of  the 
charge  preferred  against  a  member  of  a  voluntary  association  and 
an  opportunity  to  be  heard  must  be  given  before  he  can  be  expelled 
therefrom:  See  the  notes  to  Connelly  v.  Masonic  etc.  Assn.,  18  Am. 
St.  Rep.  301;  Robinson  v.  Templar  Lodge,  59  Am.  St.  Rep.  202,  205. 


POPE  V.  FARMERS'  TJNIO^  AND  MILLING  CO. 
[130  Cal.  139,  62  Pac.  384.] 

WAREHOUSE  RECEIPT  — CONTRACT  TO  RETURN 
WHEAT— DAMAGE  BY  THE  ELEMENTS— ACT  OF  GOD.— A 
warehouse  receipt,  by  the  terms  of  which  a  defendant  promises  to 
return  the  wheat  stored  upon  the  surrender  of  such  receipt,  "damage 
by  the  elements  excepted,"  imposes  an  absolute  liability  to  return 
the  wheat,  unless  prevented  from  so  doing  by  the  act  of  God,  "dam- 
ages by  the  elements"  being  the  equivalent  of  the  phrase  "act  of 
God." 

WAREHOUSE  RECEIPT— DAMAGE  BY  THE  ELEMENTS 
—NEGLIGENCE.— Under  a  contract  to  return  wheat  absolutely, 
damage  by  the  elements  excepted,  it  Is  no  defense  for  a  defendant 
to  show  that  the  wheat  was  destroyed  vrithout  negligence  upon  his 
part,  but  he  must  show  that  the  wheat  was  in  fact  destroyed  or 
damaged  by  the  elements. 
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ACT  OF  GOD— FIRE  OF  INCENDIARY  ORIGIN.— Wheat 
destroyed  by  fire  of  Incendiary  origin  is  not  destroyed  by  the  act 
of  God. 

J.  G.  Swinnerton,  for  the  appellant. 

Woods  &  Levinsky  and  Nicol  &  Orr,  for  the  respondent. 

^^  HENSHAW,  J.  Plaintiff  sued  to  recover  from  defendant 
the  value  of  certain  wheat  deposited  under  the  terms  of  the 
following  written  contract: 

"Stockton,  Cal.,  July  31,  1897. 

"Received  of  Mrs.  L.  C.  Pope,  in  the  Eureka  warehouse,  sit- 
uated on  Levee  street,  Stockton,  the  following  described  mer- 
chandise, which  we  agree  to  deliver  (damage  by  the  elements 
excepted)  upon  the  surrender  of  this  certificate  and  payment 
of  charges,  twenty-seven  hundred  seventy-six  sacks  wheat, 
weighing  three  hundred  eighty-three  thousand  one  hundred 
forty-six  pounds.  Rates  of  storage,  seventy-five  cents  per  ton 
for  the  season  ending  June  1,  1898.  2,776  sacks  wheat  weigh- 
ing 383,146.     Room  6.    Pile  No.  67.    Mark:  L.  C.  P." 

The  complaint  alleged  a  demand  upon  the  defendant  for  the 
return  of  the  wheat  and  its  failure  to  comply  therewith.  The 
answer  of  defendant  did  not  deny  the  existence  of  the  con- 
tract, but  pleaded  that  through  no  negligence  upon  its  part 
the  major  portion  of  the  wheat  was  destroyed  by  fire,  and 
the  rest  of  it  so  badly  damaged  as  to  be  of  small  value,  and 
offered  to  restore  to  plaintiff  the  damaged  wheat  in  its  posses- 
sion, and  the  value  of  such  portion  of  the  damaged  wheat  as  it 
had  already  sold.  Under  these  pleadings  a  trial  was  had  be- 
fore a  jury.  The  plaintiff  rested  her  case  without  the  intro- 
duction of  any  evidence.  The  evidence  for  the  defense,  which 
was  admitted  without  objection  by  plaintiff,  showed  that  the 
warehouse  was  destroyed  by  fire,  and  that  the  fire  was  of  in- 
cendiary **^  origin.  The  court  instructed  the  jury,  generally, 
that  plaintiff  could  not  recover  if  it  were  not  shown  that  de- 
fendant was  negligent.  Verdict  passed  for  defendant,  judgment 
in  its  favor  followed  the  verdict,  and  from  that  judgment,  and 
from  an  order  denying  her  a  new  trial,  plaintiff  appeals. 

By  its  written  contract  defendant  promised  absolutely  to 
return  the  wheat  to  plaintiff  upon  surrender  of  the  certificate, 
"damage  by  the  elements  excepted."  "Damage  by  the  elements'* 
is  the  equivalent  of  the  phrase  "act  of  God":  Polack  v.  Pioche, 
35  Cal.  416,  95  Am.  Dec.  115;  Chidester  v.  Consolidated  etc. 
Co.,  59  Cal.  202;  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253,  261,  27 


Oct.  1900.]  Cbousb  v.  Peteeson.  89 

Am.  St.  Eep.  198,  26  Pac.  1099,  38  Pac.  943.  As  no  effort 
was  made  by  defendant  to  reform  this  contract  in  any  way, 
it  must  stand,  so  far  as  this  case  is  concerned,  exactly  as  it 
was  written ;  and,  so  construing  it,  it  is  open  to  but  one  interpre- 
tation, namely,  that  defendant's  liability  to  return  the  wheat 
was  absolute,  unless  it  was  prevented  from  so  doing  by  the 
act  of  God.  Under  this  construction  of  the  contract  it  was  no 
defense  for  defendant  to  say,  or  to  show,  that  the  wheat  was 
destroyed  without  negligence  upon  its  part.  It  was  incumbent 
upon  it  to  show  that  the  wheat  was  in  fact  destroyed  or  dam- 
aged by  the  elements.  The  evidence  which  it  adduced  tended 
merely  to  prove  that  the  fire  was  of  incendiary  origin,  and  thus 
absolutely  to  negative  the  idea  that  the  destruction  of  the  grain 
was  caused  by  the  act  of  God. 

The  judgment  and  order  are  therefore  reversed  and  the  cause 
remanded. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


ACTS  OP  GOD  are,  in  a  legal  sense,  those  acts  which  do  not 
happen  through  human  agency,  as  storms,  lightnings,  and  tempests. 
Damages  by  the  elements  are  damages  by  the  act  of  God:  Polack 
V,  Pioche,  35  Cal.  416,  95  Am.  Dec.  115.  But  a  loss  from  a  great  fire 
is  not  one  arising  from  the  act  of  God:  Chicago  etc.  Ry.  Co.  v. 
Sawyer,  69  111.  285,  18  Am.  Rep.  613. 

ON  THE  LIABILITY  OP  WAREHOUSEMEN  to  the  owners  of 
property  stored  with  them,  see  Brunswicli  Grocery  Co.  v.  Bruns- 
wicls  etc.  R.  R.  Co.,  106  Ga.  270,  71  Am,  St.  Rep.  249,  32  S.  E.  92; 
monographic  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  145-160. 


CEOUSE  v.  PETERSON. 
[130  Cal.  169,  62  Pac.  475.] 

ESTATES  OP  DECEASED  PERSONS— SALE  OP  LAND- 
SUIT  FOR  PURCHASE  PRICE.— The  administrator  of  an  estate 
may  maintain  a  suit  to  recover  the  purchase  price  against  a  pur- 
chaser of  land  belonging  to  the  estate  which  was  sold  at  a  probate 
sale;  the  special  remedy  given  by  the  probate  law  for  a  resale  of  the 
property  is  not  exclusive. 

WILLS— DISCRETIONARY  POWER  OP  SALE— ADMINIS- 
TRATOR WITH  WILL  ANNEXED.— In  order  that  a  power  of  sale 
contained  In  a  will  shall  pass  to  the  administrator  with  the  will 
annexed,  it  must  be  for  an  administrative  purpose,  and  not  to  exe- 
cute a  collateral  trust.    A  discretionary  power  of  sale  given  by  a 
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forei^  will  to  an  execntor  named  therein  does  not  pass  to  an  ad- 
ministrator with  the  will  annexed  so  as  to  authorize  a  sale  of  lands 
without  authorization  of  the  probate  court,  and  for  a  purpose  not 
administrative.  And  this  is  true,  although  by  the  law  of  the  state 
of  the  domiciliary  administration  an  administrator  with  the  will 
annexed  is  given  the  same  power  to  sell  lands  as  the  person  named 
in  the  will  as  executor. 

WILLS  —  EQUITABLE  CONVERSION  OF  LAND  INTO 
MONEY.— IN  CALIFORNIA,  the  fact  that  both  the  real  and  per- 
sonal estate  of  a  testator  is  distributed  as  one  fund  raises  no  pre- 
sumption of  an  equitable  conversion  of  land  into  money,  since  both 
species  of  property  descend  by  the  same  rule  and  the  executor  and 
the  probate  court  have  the  same  control  over  each. 

WTLLS— POWER  OF  SALE— ADMINISTRATOR  WITH 
WILL  ANNEXED. — Where  a  direction  contained  in  a  will  to  sell 
land  is  imperative,  but  discretion  Is  given  as  to  the  time  of  sale,  or 
the  terms  or  price,  the  power  passes  to  the  administrator  with  the 
will  annexed.  , 

Withington  &  Carter  and  Hahn,  Belden  &  Hawley,  for  the 
appellant. 

M.  L.  Ward  and  E.  W.  Peterson,  for  the  respondent. 

iTO  TEMPLE,  J.  Plaintiff's  testator  resided  in  Minnesota  up 
to  the  time  of  his  death,  and  in  that  state  made  his  will  Janu- 
ary 31,  1889.  He  died  February  3,  1899.  The  will  was  duly 
probated  in  Minnesota  and  afterward  was  proven,  as  provided 
by  law  in  reference  to  foreign  wills,  in  the  superior  court  of 
San  Diego  county,  and  admitted  to  probate,  and  letters  of  ad- 
ministration with  the  will  annexed  were  issued  to  plaintiff,  who 
in  due  time  qualified.  Thereafter  plaintiff,  as  such  administra- 
tor, not  having  obtained  an  order  of  sale,  entered  into  a  con- 
tract with  defendant,  whereby  he  agreed  to  sell,  and  defendant 
agreed  to  buy,  certain  real  estate  belonging  to  the  estate,  situ- 
ated in  the  county  of  San  Diego.  The  sale  was  duly  reported 
to  and  confirmed  by  the  probate  court  of  that  county  and  the 
proper  decrees  were  entered  and  recorded.  Thereafter  a  deed 
in  due  form  was  executed  and  tendered  to  the  defendant,  and 
demand  made  for  the  balance  of  the  purchase  money,  accord- 
ing to  the  contract  of  sale.  Defendant  refused  to  accept  ^''^ 
the  deed  and  title  or  to  pay,  and  this  suit  is  brought  to  recover 
the  purchase  money  still  unpaid. 

Defendant  demurred  to  the  complaint,  on  the  ground  that 
it  appears  upon  its  face  "that  plaintiff  has  no  authority  under 
the  provisions  and  terms  of  the  will  of  decedent,  as  set  forth 
in  said  complaint,  to  sell  or  convey  the  property,  or  any  por- 
tion thereof,  described  in  the  complaint.**  This  presents  the 
only  question  discussed  on  this  appeal. 
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The  will  provided  for  the  payment  of  all  Just  debts,  and  gave 
all  the  property  of  the  testator,  wherever  situate,  to  the  same 
persons  and  in  the  same  proportions  as  his  estate  would  descend 
under  the  laws  of  Minnesota,  and  then  follows  the  clause  ma- 
terial here,  to  wit:  "I  hereby  nominate,  as  the  executor  of  this 
will,  George  W.  Yates,  on  condition  that  he  make  no  charge 
for  his  services  as  such  executor;  and  I  hereby  authorize  my 
said  executor  to  sell,  convey,  or  lease  any  of  my  estate  for  such 
prices  and  upon  such  terms  he  may  think  best,  hereby  request- 
ing that  my  said  executor  be  not  required  to  give  any  bonds  for 
the  performance  of  his  duties  as  such  executor."  This  consti- 
tutes the  entire  will. 

It  is  averred  that  the  statutes  of  Minnesota  contain  the  fol- 
lowing provisions:  "Every  person  appointed  administrator  with 
the  will  annexed  shall,  before  entering  upon  the  execution  of 
his  trust,  give  bond  to  the  judge  of  probate,  in  the  same  man- 
ner and  with  the  same  conditions  as  is  required  of  an  executor, 
and  shall  proceed  in  all  things  to  execute  the  trust  in  like  man- 
ner as  an  executor  is  required  to  do;  and  whenever,  by  the 
terms  of  a  will,  the  person  (or  persons)  therein  named  as  ex- 
ecutor or  executrix  is  empowered  to  sell  and  convey  real  estate, 
an  administrator  with  such  will  annexed,  appointed  to  execute 
the  same,  shall  have  the  same  power  to  sell  and  convey  real 
estate  that  the  person  (or  persons)  named  therein  as  executor 
or  executrix  could  have  had  in  executing  said  will.  When  all 
the  executors  appointed  in  a  will  are  not  authorized,  according 
to  the  provisions  of  this  chapter,  to  act  as  such,  such  as  are 
authorized  shall  have  the  same  authority  to  perform  every  act, 
and  discharge  every  trust,  required  and  allowed  by  the  will; 
and  their  acts  shall  be  as  valid  and  effectual  for  every  purpose 
as  if  all  were  authorized  and  acted  together;  and  administrators 
^''^^  with  the  will  annexed  shall  have  the  same  authority  to  per- 
form every  act  and  discharge  every  trust  as  the  executor  named 
in  the  will  would  have  had,  and  their  acts  shall  be  as  valid  and 
effectual  for  every  purpose," 

The  testator  died  seised  of  a  large  estate,  consisting  of  real 
and  personal  property,  situated  in  many  different  states  and 
territories,  to  wit,  Minnesota,  California,  Washington,  Texas, 
territory  of  New  Mexico,  and  in  the  republic  of  Mexico.  There 
are  more  than  one  hundred  devisees,  living  in  various  states 
of  the  Union,  and  elsewhere.  Judgment  for  defendant  was  en- 
tered upon  the  demurrer,  and  plaintiff  appeals. 
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I  do  not  doubt  that  a  euit  of  tliis  character  may  be  main- 
tained, although  our  probate  law  provides  a  special  remedy  in 
such  cases.  The  property  might  have  been  resold  and  the  pres- 
ent purchaser  held  responsible  if,  on  a  second  sale,  enough  was 
not  realized  to  pay  costs  and  the  amount  of  the  present  bid. 
That  remedy  is  not  exclusive,  and  in  some  possible  case  might 
not  be  adequate.  The  purchaser  might  also  have  appealed  from 
the  order  of  the  probata  court  confirming  the  sale,  but  did 
not.  It  is  not  contended  here  that  the  order  of  confirmation 
will  conclude  the  purchaser  as  a  judgment  to  which  he  was  a 
party.  Whether  it  would  have  any  effect  upon  the  purchaser 
has  not  been  considered,  and  is  not  here  determined. 

Our  statute  provides  that:  "Administrators  with  the  will  an- 
nexed have  the  sanie  authority  over  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effectual 
for  all  purposes":  Code  Civ.  Proc,  sec.  1326.  This  statute 
was  quite  elaborately  considered  in  Kidwell  v.  Brummagim,  33 
Cal.  436,  upon  which  case  appellant  very  greatly  relies.  The 
case  is  very  instructive,  principally  because  no  reason  given  for 
sustaining  the  power  of  the  administrator  in  that  case  exists 
here. 

The  name  of  the  executor  in  the  Kidwell  case  does  not  ap- 
pear in  the  clause  or  paragraph  in  which  the  power  to  sell  is 
conferred  upon  him.  "The  executor  of  this,  my  last  will  and 
testament,  will,  within  two  years  after  my  decease,  sell."  This 
circumstance  has  been  deemed  of  importance,  as  indicating  that 
power  was  conferred  upon  the  executor  as  such,  and  not  to  *^^ 
the  person  by  name  as  one  in  whom  the  testator  had  special  con- 
fidence. In  the  present  will  the  testator  in  one  sentence  says, 
omitting  unnecessary  words:  "I  nominate  as  executor  of  my 
will,  George  W.  Yates,  on  condition  that  he  make  no  charge 
for  his  services,  and  hereby  authorize  my  said  executor  to  sell, 
convey  or  lease  any  of  my  estate  for  such  prices  and  upon  such 
terms  as  he  may  think  best,  and  he  is  not  required  to  give 
bonds." 

2.  The  power  to  sell  in  the  Kidwell  case  was  not  a  mere 
naked  power.  It  was  coupled  with  trusts.  It  was  to  raise 
money  to  pay  specific  legacies,  practically  for  distribution,  which 
is  plainly  a  purpose  within  the  usual  scope  and  function  of  an 
executor.  In  the  present  case  there  is  no  executorial  purpose. 
Clearly,  it  was  not  for  the  purpose  of  distribution,  for  he  di- 
rects his  property,  wherever  situated,  to  descend  according  to 
the  laws  of  Minnesota;  and,  besides,  if  it  was  to  be  treated  as 
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personalty  and  distributed  in  Minnesota,  the  direction  to  sell 
would  have  been  mandatory  and  not  left  in  the  discretion  of 
his  executor  to  sell  or  lease. 

3.  And  this  brings  us  to  the  most  obvious  difference  between 
the  case  in  33  California  and  the  case  in  hand.  There  the  sale 
was  mandatory.  All  of  his  real  estate  was  to  be  sold  for  the 
purpose  of  distribution.  Here  the  executor  is  named  and  au- 
thorized to  sell,  convey,  or  lease,  for  such  prices  and  upon  such 
terms  as  he  may  think  best,  any  portion  of  his  estate.  As  it 
is  the  duty  of  all  trustees  to  execute  their  trust  in  the  manner 
which  will  best  subserve  the  interest  of  their  beneficiaries, 
plainly  the  executor  was  required  to  sell,  or  to  refrain  from  sell- 
ing, as  in  his  judgment  would  be  best  for  the  estate.  To  some 
extent  the  executor  is  manager  of  the  estate  in  the  interest  of 
the  devisees,  and  a  personal  trust  and  confidence  is  reposed  in 
him,  and  power  given  him  beyond  the  usual  scope  and  functions 
of  executors.  As  a  general  rule,  it  has  been  held  that  such 
powers  do  not  pass  to  the  administrator  with  the  will  annexed. 
The  rule  as  applied  to  statutes  similar  to  ours  is  stated  by  Woer- 
ner  (3  Woerner's  American  Administration,  sec.  341):  "They 
confer  upon  the  administrator  with  the  will  annexed  all  powers 
given  to  the  executor  for  the  purpose  of  paying  debts  or  lega- 
cies, ^'^'*  or  both,  and  especially  when  there  is  an  equitable  con- 
version of  land  into  money  for  the  purposes  of  such  payment  or 
distribution,  or  where  the  power  of  sale  is  imperative  and  does 
not  grow  out  of  a  personal  discretion  confided  to  an  individual; 
but  no  discretionary  trust  or  power  conferred  upon  an  executor 
or  for  a  special  purpose  collateral  to  the  ordinary  duties  of  an 
executor  or  administrator,  or  indicating  a  special  confidence  re- 
posed in  the  individual."  This  proposition  is  sustained  by  nu- 
merous cases  cited,  and  particularly  by  the  case  of  Mott  v.  Ack- 
erman,  93  N.  Y.  539,  where  previous  decisions  in  that  state  are 
modified  and  the  rule  stated  substantially  as  above. 

It  was  formerly  held  that  as  land  was  not  testamentary  as- 
sets, available  for  payment  of  debts,  when  power  to  sell  any 
portion  of  it  was  given  to  the  executor,  even  to  pay  debts  or 
legacies,  the  will  simply  made  the  named  executor  trustee.  He 
either  took  the  property  in  trust  to  sell,  or  was  the  donee  of  a 
power  in  trust,  and  in  either  case  could  exercise  the  trust  or 
sell  under  the  power,  though  he  did  not  qualify  as  executor. 
And  accordingly  it  was  held,  even  under  a  statute  somewhat 
similar  to  ours,  that  the  power  did  not  vest  in  an  administrator 
with  the  will  annexed;  Conklin  v.  Egerton,  31  Wend.  439. 
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In  that  case  the  matter  is  argued  at  great  length  and  with 
much  learning  by  Judge  Cowen,  who  holds  that  whether  land 
be  devised  to  the  executors  to  sell,  or  the  devise  is  that  they 
shall  sell,  the  power  is  not  in  them  as  executors,  but  as  trustees, 
and  they  may  execute  the  power  whether  they  qualify  or  not. 
Many  American  cases  are  cited  to  the  same  effect,  and  this  was 
evidently  the  doctrine  of  the  English  courts:  Sugden  on  Pow- 
ers, 139. 

This  view  of  the  matter  was  never  tenable  in  this  state,  where 
real  and  personal  property  descend  by  the  same  rule,  and  the 
power  of  administrators  and  executors  extends  alike  to  both. 
It  has  not  been  generally  adopted  in  other  states,  and  has  been 
practically  reversed  in  New  York  by  the  case  of  Mott  v.  Acker- 
man,  92  N.  Y.  639i  and  other  cases.  The  trend  of  decision  now 
is  to  construe  powers  vested  in  an  executor  as  held  virtute  officii 
when  it  is  possible  to  do  so.  Still  the  rule  quoted  from  Woerner 
is  universally  recognized.  The  power  to  pass  to  the  adminis- 
trator *''*  cum  testamento  annexe  must  be  for  an  adminis- 
trative purpose,  and  not  to  execute  a  collateral  trust. 

The  trouble  with  the  plaintiff's  case  is,  however,  that  the  sale 
authorized  is  at  the  discretion  of  the  named  donee  of  the  power 
to  make  or  not,  and  the  sale  is  not  for  an  administrative  pur- 
pose. We  cannot  presume  that  the  sale  was  to  pay  debts.  Such 
a  presumption  has  been  indulged  in  favor  of  creditors  where 
real  estate  cannot  be  resorted  to  for  payment  of  debts,  except 
as  provided  in  a  will.  Nor  does  the  fact  that  the  estate  of  the 
testator,  both  real  and  personal,  is  distributed  as  one  fund  raise 
any  presumption  of  an  equitable  conversion  of  land  into  money, 
as  was  held  in  Potts  v.  Breneman,  182  Pa.  St.  295,  37  Atl.  1002. 
Whatever  presumption  could  arise  in  Pennsylvania  from  the 
fact  that  a  testator  bequeathed  his  estate  as  one  fund,  making 
no  distinction  between  personal  property  and  land,  it  is  of  no 
significance  here,  where  both  species  of  property  descend  by  the 
same  rule,  and  the  executor  and  the  probate  court  have  the 
same  control  over  each. 

Appellant  cites  numerous  cases  which  he  contends  sustain  the 
proposition  that  the  power  will  pass  to  the  administrator  even 
when  it  is  discretionary.  When,  although  the  direction  to  sell 
is  imperative,  discretion  is  given  as  to  the  time  of  sale,  or  the 
terms,  or  price,  undoubtedly  the  power  passes  to  the  adminis- 
trator cum  testamento  annexe.  Many  cases  upon  this  subject 
are  cited  in  a  note  to  Giberson  t.  Giberson,  43  N.  J.  Eq.  117, 
10  Atl.  403. 
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Among  the  numerous  cases  cited  I  find  none  which  give  any 
color  to  the  contention  of  appellant,  except  Shields  v.  Smith,  8 
Bush,  601,  and  that  case,  when  carefully  examined,  is  of  little, 
if  any,  value  as  an  authority. 

It  was  provided  by  a  statute  of  Kentucky  that  in  the  case  of 
the  death  of  one  of  several  executors  the  survivor  "may  sell  the 
land  which  the  will  directs  or  devises  to  the  executor,  or  to 
another  person,  to  be  sold,  or  gives  discretionary  power  to  sell,'* 
etc.  By  a  subsequent  section  it  was  enacted,  in  substance,  that 
an  administrator  with  the  will  annexed  shall  possess  all  the 
power  and  authority  given  to  the  executors  therein  named,  or 
any  of  them.  The  court  construed  this  act  to  mean  that  the 
administrator  cum  testamento  annexe  had  all  the  power  con- 
ferred *''®  upon  executors  by  the  previous  section.  Thus  ex- 
plained, the  Kentucky  cases  cannot  be  said  to  be  at  variance 
with  the  current  of  authorities  upon  the  subject.  We  cannot 
consider  the  provisions  of  the  statute  of  Minnesota  incorporated 
into  the  will,  except  as  to  such  powers  as  are  within  the  usual 
scope  of  an  administration  of  an  estate  by  an  executor;  nor  by 
such  construction  can  we  provide  a  trustee  to  execute  a  power 
given  by  the  testator  to  a  named  person  because  of  peculiar 
confidence  reposed  in  him. 

Notwithstanding  the  dicta  in  many  cases,  it  is  manifest  that 
such  statutes  cannot  be  considered  in  all  cases  as  though  the 
language  had  been  actually  inserted  by  the  testator  in  his  will. 
Had  the  language  been  in  the  will  it  would  naturally  imply 
that  the  administrator  with  the  will  annexed  should  act  as  trus- 
tee of  the  testator  even  in  collateral  trusts.  Under  the  rule 
above  cited  the  statute  has  reference  only  to  such  trusts  as  are 
properly  executorial. 

The  judgment  is  afiirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  2d  of  November, 
1900: 

BEATTY,  C.  J.  I  dissent  from  the  order  denying  a  rehear- 
ing, and  from  the  judgment. 

I  think  it  clear  that  under  the  statute  of  Minnesota,  quoted 
in  the  opinion  of  the  court,  an  administrator  with  the  will 
annexed  would,  in  that  state,  have  had  the  same  power  of  sale 
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that  was  conferred  upon  the  executor  named  in  the  will;  and  I 
think  the  authorities  cited  iu  the  briefs  sustain  the  proposition 
that  the  intention  of  the  testator  is  to  be  gathered  from  the 
terms  of  the  will  as  affected  by  the  law  of  his  domicile.  That 
is  to  say,  this  testator  must  have  intended  that,  in  case  of  the 
refusal  or  failure  of  his  nominee  to  act  as  executor,  or  of  his 
ceasing  to  act,  the  administrator  cum  testamento  annexo  should 
exercise  the  power  of  sale,  and  that  not  only  in  Minnesota,  but 
wherever  his  property  wa3  situated. 


Powers  of  Sale  in  Wills  and  Who  may  Szecute  Them.* 
In  Oeneral.— Any  person  may  execute  a  power  of  sale,  If  he  is 
capable  of  disposing  of  an  estate  vested  in  him,  provided  he  is 
named  as  the  donee  of  the  power.  This  rule  Includes  married 
women,  and  even  infants,  so  far  as  a  power  to  the  latter  is  simply 
collateral:  See  4  Kent's  Commentaries,  324,  325,  In  this  note, 
however,  we  shall  not  touch  upon  the  capacity  of  particular  per- 
sons to  execute  a  power  of  sale  when  specifically  named  as  the 
donee  thereof.  The  problems  relative  to  the  execution  of  such  powers 
arise  when  the  donee  or  donees  are  dead  and  it  becomes  neces- 
sary to  appoint  someone  to  perform  their  duties,  or  when  one  or 
more  donees  die  or  refuse  to  serve,  while  others  survive  or  qualify 
and  are  In  a  position  to  act.  The  problem  may  be  even  more 
difficult  when  the  direction  to  sell  contained  in  the  will  is  coupled 
with  a  trust  not  incident  to  the  office  of  an  executor,  or  with  a  power 
Indicating  that  the  testator  has  reposed  in  the  donee  named  a  per- 
sonal trust  or  discretion.  The  principal  case  Is  Illustrative  of  one 
phase  of  the  question. 

Joint  Powers.— Generally  speaking,  if  a  testator  confers  upon 
several  persons  Jointly  a  power,  all  the  donees  must  join  in  Its 
execution:  Marks  v.  Tarver,  59  Ala.  335;  Wilder  v.  Ranney,  95  N.  Y. 
7;  Hertell  v.  Van  Buren,  3  Edw.  Ch.  20;  Boston  etc.  Co.  v.  Condit, 
19  N.  J.  Eq.  394;  Deneale  v.  Morgan,  5  Call,  407;  Wright  v.  Dunn, 
73  Tex.  293,  11  S.  W.  330.  Hence,  where  two  of  three  executors 
attempt  to  make  a  contract  of  sale  under  a  power  contained  in  the 
will,  the  agreement  is  not  valid.  All  three  executors  must  join: 
Crowley  v.  Hicks,  72  Wis.  539,  40  N.  W.  151;  Noel  v.  Harvey,  29 
Miss.  72.  Even  where  the  will  designates  one  of  the  executors  as 
having  power  to  order  a  sale  and  to  designate  the  particular  por- 
tion of  the  realty  to  be  sold,  all  the  executors  must  unite  in  the 
execution  of  the  power  of  sale  and  in  giving  the  deed:  Steves  v. 
AVeaver,  49  Hun,  267,  2  N.  Y.  Supp.  321.  The  fact  that  a  valuable 
and  adequate  consideration  has  been  received  for  the  property  does 
not  make  the  execution  of  the  power  of  sale  proper  and  valid,  if  all 
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the  donees  did  not  join.  A  power  cannot  be  enlarged  In  this  man- 
ner: Daily's  Appeal,  87  Pa.  St  487.  This  rule  that  all  the  donees 
must  join  in  the  execution  does  not  mean  that  if  several  executors 
are  named  by  a  will  and  only  one  qualifies,  the  latter  is  incompetent 
to  execute  the  power.  This  will  be  treated  more  fully  under  a  subse- 
quent head.  It  will  be  sufficient  at  this  point  to  say  that  this  rule  at 
present  applies  only  to  those  executors  who  qualify  and  not  to  those 
that  are  named  in  the  will.  Hence,  if  several  executors  are  named, 
a  sale  by  the  one  who  qualities  or  by  the  survivor  is  valid:  Ely  v. 
Dix,  118  111.  477,  9  N.  E.  62;  Smith  v.  Winn,  27  S.  C.  591,  4  S.  E.  240; 
Noel  V.  ITarvey,  29  Miss.  72.  A  testator  may  require  that  the  power 
of  sale  shall  be  exercised  jointly  by  his  executors  and  trustees,  and 
in  such  case  the  trustees  must  unite  with  the  executors,  in  order 
to  render  the  sale  valid:  Poole  v.  Anderson,  80  Md.  454,  31  Atl.  207. 
In  such  a  case,  a  deed  by  the  executors  alone  will  convey  no  title  to 
the  property:  Correll  v.  Lauterbach,  14  Misc.  Rep.  469,  36  N.  Y.  Supp. 
615. 

Surviving  Executors. — Whether  a  power  conferred  on  executors 
will  survive  to  one  of  them  may  depend  either  on  the  character 
of  the  power  given  or  on  the  terms  by  which  it  is  given.  If  the 
power  is  a  mere  nalied  power  of  sale,  unconnected  with  any  trust, 
and  no  interest  being  given  to  the  executors,  there  is  no  doubt 
that  at  common  law  the  power  would  not  survive  to  one  of  the 
executors.  It  must  be  exercised  by  all,  or  upon  the  death  of  one 
donee  the  power  fails:  Osgood  v.  Franlilin,  2  Johns.  Ch.  1,  7  Am. 
Dec.  513;  Wardwell  v.  McDowell,  31  111.  364;  Peter  v.  Beverly,  10 
Pet  532;  Parrott  v.  Edmondson,  64  Ga.  332. 

The  power  must,  however,  clearly  be  a  naked  one,  devoid  of 
interest  in  the  executors,  and  not  coupled  with  a  trust.  For  if 
either  of  these  elements  coexist  with  the  power  of  sale.  It  will 
survive.  The  quality  of  interest  given  to  executors  is  immaterial 
and  such  interest  need  not  be  a  legal  one.  An  equitable  estate 
is  sufficient:  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  7  Am.  Dec.  513. 
The  distinction  is  recognized  between  a  devise  of  lands  to  execu- 
tors to  sell  and  a  devise  that  executors  shall  sell  the  land:  Pat- 
ton  V.  Crow,  26  Ala.  426.  Under  the  fii^st  devise,  title  passes  to 
the  donees,  and  their  power  of  sale  Is  consequently  coupled  with 
an  interest  and  survives  to  the  last  remaining  executor.  In  the 
latter  case,  no  estate  is  given  to  the  executors;  nothing  but  a 
nailed  power  of  sale  is  conferred  on  them,  and  all  must  unite  in 
the  execution  of  such  power;  it  does  not  survive:  Robinson  v.  Alli- 
son, 74  Ala.  254. 

Similarly,  If  the  will  creating  the  power  also  establishes  a 
trust  in  connection  with  which  the  power  is  to  be  exercised,  a  joint 
execution  is  unnecessary  and  the  power  survives.  The  rule  was 
stated  thus  In  Peter  v.  Beverly,  10  Pet  532:  "When  anything  is 
directed  to  be  done.  In  which  third  persons  are  Interested,  and  who 
have  a  right  to  call  on  the  executors  to  execute  the  power,  such 

Am.  St.  Rep.,  Vol.  LXXX— 7 


98  American  State  Keports,  Vol.  80.  [California, 

power  survives.  This  becomes  necessary  for  the  purpose  of  effect- 
ing the  object  of  the  power":  See,  also,  Parrott  v.  Edmundson,  64 
Ga.  332;  Gutman  v.  Buclsler,  69  Md.  7,  13  Ati.  635.  This  is  simply 
applying  the  ordinary  rule,  which  governs  trusts,  namely,  that 
equity  will  not  permit  a  trust  to  be  defeated  merely  for  the  lack  of 
a  trustee.  The  trust  will  not  become  extinct  by  the  death  of  one 
of  the  trustees:  Osgood  v.  Franl^lin,  2  Johns.  Ch.  1,  7  Am.  Dec.  513. 
So  where  a  testator  charged  his  lands  with  the  payment  of  his 
debts,  and  by  a  subsequent  clause  in  his  will  conferred  a  power  of 
sale  on  his  executors  without  further  expressing  the  purjwse  of 
such  a  sale,  the  executors  were  deemed  to  talie  a  power  in  trust 
which  survived  to  one  executor:  Ward  well  v.  McDowell,  31  111.  364. 

There  appears  to  be  one  case  in  which  even  a  naked  power  of 
sale  will  survive  to  a  plural  number  of  executors,  as  when  a  tes- 
tator devises  his  lands  to  be  sold  by  his  executors,  naming  three 
of  them,  and  one  dies  before  a  sale  is  made,  the  other  two  may 
sell.  The  power.  In  such  case,  is  given  to  the  executors  as  such, 
and  not  as  Individuals.  The  words  of  the  will  are  answered,  there 
being  a  plural  number  of  executors  competent  to  make  the  sale, 
and  the  testator's  intent  is  construed  to  mean  that  those  executors 
shall  sell  who  are  alive  when  the  time  of  sale  arrives:  Shelton  v. 
Homer,  5  Met.  462;  Muldrow  v.  Fox,  2  Dana,  74. 

There  can  be  no  doubt  about  the  power  of  a  testator  to  confer  a 
joint  power  of  sale,  and  to  insist  that  only  those  named,  or  a 
majority  of  them,  shall  act.  Hence  where  a  power  of  sale  was  spe- 
cifically given  to  named  executors  or  a  majority  of  them,  a  single 
executor  had  no  authority  to  execute  a  conveyance:  Dodge  v.  Tul- 
lock,  110  Mich.  480,  68  N.  W.  239;  Carmichal  v.  Elmendorf,  4 
Bibb,  484.  And  where  the  power  of  sale  was  given  to  executors, 
subject  to  the  consent  of  certain  heirs,  the  power  could  be  exercised 
only  with  their  consent:  Geroe  v.  Winter,  5  N.  J.  Eq.  655.  But  if 
the  will  does  not  show  that  a  joint  execution  of  the  power  was 
Intended,  surviving  executors  may  act.  The  general  rule  applicable 
to  the  interpretation  of  wills  is  resorted  to,  namely,  that  the  inten- 
tion of  the  testator  should  be  ascertained  and  carried  out  And 
where  the  authority  Is  given  to  executors  as  such,  even  a  single 
survivor  may  execute.  The  power  Is  given  to  them  by  reason  of 
their  holding  the  office  of  executors,  and  as  the  office  survives, 
by  parity  of  reasoning  the  authority  should  also  survive:  Sugden  on 
Powers,  146;  Peter  v.  Beverly,  10  Pet  532;  Weimar  v.  Fath,  43 
N.  J.  L.  1;  Denton  v.  Clark,  36  N.  J.  Eq.  534. 

This  survival  to  one  executor  of  a  power  of  sale  appears  to  apply 
to  naked  powers  as  well,  where  the  power  Is  given  to  the  executors 
as  such.  For  In  such  a  case  the  power  is  annexed  to  the  office  of 
executor,  whereas.  In  the  ordinary  case  of  a  naked  power  of  sale. 
It  Is  merely  personal  to  the  parties  named.  The  distinction,  while 
certainly  refined.  Is  recognized:  Oolsten  v.  Chaudet,  4  Bush,  666; 
2  Story's  Equity  Jurisprudence,  sec.  1062;  Chandler  v.  Rider,  102 
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Mass.  268.  There  Is  usually  nothing  in  a  testator's  will  to  indicate 
that  he  intended  the  power  to  lapse  upon  the  death  of  one  of  the 
executors:  See  AtcCowu  v.  Terrell  (Tex.),  40  S.  W.  54.  The  modem 
and  libecal  tendency  is  to  hold  that  a  power  of  sale  survives  to  one 
executor  where  the  power  is  given  to  executors:  Diclt  v.  Harby,  48  S. 
C.  516,  26  S.  E.  900.  Especially  is  this  time  where  the  power  is  to  be 
used  for  the  benefit  of  some  third  person.  So  where  the  direction 
was  to  sell  to  raise  money  for  the  payment  of  debts,  the  power  was 
held  to  survive  and  might  be  executed  by  a  single  executor:  Fitz- 
gerald v.  Standish,  102  Tenn.  383,  52  S.  W.  294;  Diclc  v.  Harby.  48 
S.  C.  516,  26  S.  E.  900;  Putnam  Free  School  v.  Fisher,  30  Me.  523; 
Mott  y.  Ackerman,  92  N.  Y.  539;  and  a  power  to  sell  and  to  dis- 
tribute the  proceeds  among  certain  beneficiaries  will  survive:  JaclJ- 
son  V.  Burtis,  14  Johns.  391;  Franlilln  v.  Osgood,  14  Johns.  527; 
Correll  v.  Lauterbach,  12  N.  Y.  App.  Div.  531;  42  N.  Y.  Supp.  143. 
In  Anderson  v.  Turner,  3  A.  K.  Marsh.  131,  the  question  arose  con- 
cerning  the  power  of  a  surviving  executor  to  make  a  sale  under 
a  statute  which  recited  that  the  executors  who  qualify  shall  un- 
dertake the  execution  of  the  will.  This  statute,  while  in  its  literal 
terms  it  included  merely  those  who  qualify,  and  did  not  expressly 
cover  a  case  where  one  of  the  qualifying  executors  died,  was 
liberally  construed  as  applying  to  a  surviving  executor,  the  court 
saying  that  It  was  the  evident  intent  of  the  legislatmre  to  make 
the  execution  of  powers  of  sale  a  part  of  the  official  duty  of  exec- 
utors; and  since  the  office  survived,  it  must  follow  that  a  power 
incident  to,  and  forming  part  of,  that  office  would  survive  also. 

There  has  been  some  confiict  of  judicial  opinion  as  to  whether  a 
discretionary  power  of  sale  given  to  several  executors  will  survive 
to  one  or  more  of  them.  In  Robinson  v.  Allison,  74  Ala.  254,  the 
rule  was  said  to  be  clear  and  indisputable  that  when  such  a  power 
was  dependent  upon  the  judgment  or  discretion  of  the  donees,  the 
power  was  a  special  trust  or  confidence,  and  could  not  be  exer- 
cised without  the  concurrence  of  all.  Hence  the  power,  even  if 
given  to  executors  as  such,  could  not  be  executed  by  the  survivor. 
The  case  cites  Woolrldge  v.  Watkins,  3  Bibb,  349,  as  supporting 
the  rule,  and  the  Kentucky  cases  are  no  doubt  In  line  with  this 
decision:  See  Smith  v.  Moore,  6  Dana,  417;  Clay  v.  Hart,  7  Dana,  1. 
And  where  one  of  the  executors  has  resigned  his  office,  he  may  still 
unite  with  the  remaining  executors  in  the  execution  of  a  dis-- 
cretionary  power  of  sale.  The  authorities  are  not  as  unanimous 
as  Robinson  v.  Allison,  74  Ala.  254,  might  Indicate.  Indeed,  the 
weight  of  authority  would  appear  to  sustain  the  opposite  rule  that 
even  a  discretionary  power  given  to  executors  will  survive  and  may 
be  executed  by  less  than  the  whole  number  named.  Doubtless 
a  testator  may  provide  that  a  joint  execution  shall  be  essential 
to  the  proper  exercise  of  a  power  of  sale.  And  this  he  may  do 
whether  the  power  Is  discretionary  or  not.  But  the  language  of  a 
will  should  be  dear  In  order  to  glean  such  an  intent  from  It    And 
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the  distinction  which  this  Alabama  case  and  the  Kentucky  cases 
attempt  to  draw  between  a  mandatory  and  a  discretionary  power 
seems  to  be  neither  valid  nor  valuable.  Such  a  distinction  rather 
tends  to  defeat  the  testator's  intent  than  to  further  It  As  was 
pointed  out  in  Taylor  v.  Morris,  1  N.  Y.  341,  if  the  testator  had 
foreseen  that  one  of  his  executors  would  have  refused  to  act  or 
have  died,  he  would  have  presumed  that  one  of  his  executors  should 
execute  the  power  alone,  rather  than  that  it  should  fail,  and  such  rea- 
soning applies  as  well  to  discretionary  as  to  mandatory  powers. 
All  of  the  decisions  on  this  point  have  arisen  under  statutes  similar 
to  that  of  21  Henry  VIII,  caption  4,  which  provided  that  the  qual- 
ified and  acting  executor  might  sell  where  the  others  named  in  the 
will  refused  to  accept  and  qualify.  And  it  has  been  said  that  no 
authority  has  ever  limited  the  operation  of  this  act  to  cases  of  a 
peremptory  order  to  sell.  And  neither  this  act  nor  similar  acts  In 
this  country  havt  recognized  any  difference  between  a  discretion- 
ary power  and  one  mandatory  in  its  character:  Wardwell  v.  Mc- 
Dowell, 31  111.  364;  Taylor  v.  Morris,  1  N.  Y.  341;  Weimar  v.  Fath, 
M3  N.  J.  L.  1;  Zebach  v.  Smith,  3  Binn.  69,  5  Am.  Dec.  352;  Brown 
V.  Armlstead,  6  Rand.  594. 

Where  a  testator  directs  his  estate  to  be  sold  for  certain  purposes, 
without  declaring  by  whom  the  sale  shall  be  made,  the  executors 
take  the  power  of  sale  by  implication,  provided  the  proceeds  are 
distributable  by  the  executor:  Rankin  v.  Rankin,  36  111.  293,  87 
Am.  Dec.  205;  Bond  v.  Zelgler,  1  Ga.  324,  44  Am,  Dec.  656;  Vaughan 
V.  Farmer,  90  N.  C.  607;  Mandlebaum  v.  McDonell,  29  Mich.  78,  18 
Am.  Rep.  Gl;  Lippincott  v.  Lippincott,  19  N.  J.  Eq.  121.  The  cri- 
terion for  determining  whether  or  not  executors  are  invested  with 
a  power  of  sale  by  Implication  is  whether  or  not  the  fund  arising 
from  the  sale  Is  distributable  by  them  as  executors.  This  question 
has  been  fully  treated  in  a  monographic  note  In  87  Am.  Dec.  209, 
and  will  not  be  further  enlarged  upon  here.  SuflBce  to  say  that 
If  a  power  of  sale  does  vest  In  the  executors  by  Implication,  It 
will  survive  to  a  single  executor  In  the  same  manner  as  other 
powers  of  sale  which  are  expressly  given  to  executors:  See,  In 
addition,  Anderson  v.  Turner,  3  A.  K.  Marsh.  131;  Jenkins  v. 
Stouffer,  3  Yeates,  163;  Magruder  v.  Peter,  11  Gill  &  J.  217;  Meak- 
Ings  V.  Cromwell,  6  N.  Y.  136. 

Qualifying  ExectUors.—We  have  already  seen  that  at  common  law 
a  naked  power  of  sale  could  be  executed  only  by  the  joint  act  of 
all  the  executors  named.  So  that  when  one  named  executor  re- 
fused to  accept  and  qualify  the  others  could  not  execute  the  will 
and  the  testator's  Intent  failed.  It  was  to  obviate  this  difficulty 
that  the  act  of  21  Henry  VIII,  caption  4,  was  passed,  which,  in 
substance,  provided  that  tlie  qualified  and  acting  executor  might 
execute  a  power  of  saJe  when  the  other  executors  named  in  the 
will  refuse  to  take  upon  themselves  the  administration  and  charge 
of  such  will.    This  statute  or  its  equivalent  exists  in  probably  all 


Oct.  1900.]  Grouse  v.  Petehson.  101 

of  the  states  of  this  country,  and  under  it  the  executor  who  qual- 
ifies and  acts  may  execute  a  power  of  sale  conferred  upon  the 
executors  named  in  the  will.  The  authorities  are  numerous  which 
support  this  rule:  See  Corlles  v.  Little,  14  N.  J.  L.  373;  Taylor  v. 
Galloway,  1  Ohio,  232,  13  Am.  Dec.  605;  Denton  v.  Clark,  36  N.  J. 
Eq.  534;  Weimar  v.  Fath,  43  N.  J.  L.  1;  Phillips  v.  Stewart,  59 
Mo.  491;  Smith  v.  Winn,  27  S.  C.  591,  4  S.  E.  240;  Wolfe  v.  Hines, 
93  Ga.  329,  20  S.  E.  329;  Lippincott  v.  Wiltoff,  54  N.  J.  Eq.  107,  33 
Atl.  305;  Chanet  v.  Villeponteaux,  3  McCord,  29;  De  Saussure  v. 
Lyons,  9  S.  C.  492;  Jaclison  v.  Ferris,  15  Johns.  346.  A  qualifying 
and  acting  executor  may  execute  the  power,  whether  such  power 
is  a  mere  naked  one,  or  coupled  with  a  trust,  or  whether  it  is  of 
a  discretionary  or  mandatory  character:  Wardwell  v.  McDowell, 
31  111.  364;  Ely  v.  Dlx,  118  111.  477,  9  N.  E.  62.  These  cases  bring  up 
the  question  whether  one  qualifying  executor  can  execute  the 
power  if  it  is  discretionary,  or  whether  mandatory  powers  only 
are  embraced  by  the  statute  of  21  Henry  VIII,  caption  4.  As  we 
have  already  seen  under  a  previous  heading,  the  weight  of  author- 
ity holds  that  both  mandatory  and  discretionary  powers  may  be 
executed  by  the  acting  executor.  At  this  point  we  shall  merely 
add  a  suggestion  of  the  court  in  Wardwell  v.  McDowell,  31  111. 
364,  to  the  effect  that  "the  testator  must  be  presumed  to  have 
known  that  it  was  possible  some  one  of  the  persons  named  as  his 
executors  might  refuse  to  accept  the  trust,  and  that  the  law  pro- 
vided that,  in  that  event,  those  who  did  accept  and  qualify  could 
►execute  the  will,  and  it  is  to  be  presumed  the  testator  had  equal 
.confidence  in  each  one  of  the  executors." 

The  statutes  of  the  various  states  must  be  examined  in  order  to 
determine  accurately  who  may  execute  a  power  of  sale  when  all 
the  executors  do  not  qualify.  Thus,  under  a  statute  giving  to  the 
majority  of  the  executors  qualifying  power  to  convey  lands  in 
certain  cases,  one  of  two  qualifying  executors  cannot  execute  the 
power:  Carroll  v.  Stewart,  4  Rich.  200.  The  circumstances  under 
which  qualifying  executors  may  act  vary  slightly  in  different  states. 
For  example,  in.  Illinois  where  the  statute  of  21  Henry  VIII,  caption 
4,  was  in  effect,  one  of  several  executors  could  exercise  a  power  of 
sale  only  when  it  was  shown  that  the  others  refused  to  act,  and  such 
refusal  was  required  to  be  shown  positively  and  aflarmatively;  a 
mere  failure  to  act  was  insutficient:  Clinefelter  v.  Ayers,  16  IlL  329. 
On  the  other  hand,  the  New  York  statute  provides  that  mere  neglect 
to  act  will  authorize  those  qualifying  to  make  a  sale,  and  this 
neglect  may  be  shown  by  any  proper  evidence.  A  writing  is  un- 
necessary, and  the  neglect  to  act  may  be  shown,  though  there  was 
no  ronunciation:  Roseboom  v.  Mosher,  2  Denio,  61.  In  Robertson 
V.  Gainee,  2  Humph.  367,  the  mere  fact  of  failing  to  qualify  was 
held  to  be  prima  facie  evidence  of  a  refusal  to  accept  the  trust,  and 
the  other  executors  who  did  qualify  were  competent  to  execute  the 
power  of  sale  conferred  by  the  will.    In  Pennsylvania,  it  seems  that 
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not  only  mnst  the  named  executors  renounce  the  trust  Imposed 
npon  tbem,  but  such  renunciation  must  be  of  record,  otherwise  all 
the  executors  named  in  the  will  must  join  in  a  conveyance  of  realty: 
Neel  V.  Beach,  92  Pa.  St.  221.  Aside  from  these  minor  differences 
relative  to  the  method  of  establishing  the  necessary  fact  that  some 
of  the  executors  named  by  a  will  have  renounced  their  trust,  the 
rule  is  apparently  universally  recognized  that  a  power  of  sale  con- 
ferred upon  several  executors  by  a  will  may  be  executed  by  those 
who  accept  the  trust  and  qualify,  even  though  only  one  should 
qualify:  See,  further,  Stewart  v.  Mathews,  19  Fla.  752;  Niles  v. 
Stevens,  4  D^nio,  399;  Zebach  v.  Smith,  3  Binn.  69,  5  Am.  Dec.  352; 
jGeddy  v.  Butler,  3  Munf.  345;  Johnson  v.  Bowden,  43  Tex.  670;  Tay- 
lor V.  Adams,  2  Serg.  «&  R.  534,  7  Am.  Dec.  665;  Warden  v.  Richards, 
11  Gray,  277.  But  all  those  who  qualify  must  unite  in  the  execution 
of  the  power.  Neither  a  majority  nor  a  single  executor  has,  under 
such  circumstances,  authority  to  malce  a  conveyance:  Tarlton  v.  Gil- 
sey  CS.  J.),  37  Atl.  467;  Johnston  v.  Thompson,  5  Call,  248;  Deneale  v. 
Morgan,  5  Call,  407;  Dunn  v.  Renick,  40  W.  Va.  349,  22  S.  E.  66; 
Littleton  v.  Addington,  59  Mo.  275;  Clinefelter  v.  Ayers,  16  111.  329; 
Wells  V.  Lewis,  4  Met.  (Ky.)  269.  A  sale  by  two  of  three  executors 
who  qualify  is  valid  neither  at  law  nor  In  equity:  McRae  v.  Farrow, 
4  Hen.  &  M.  444;  Hart  v.  Rust,  46  Tex.  556.  All  the  executors  who 
prove  the  will  must  Join  In  the  execution  of  the  power  of  sale: 
Wasson  v.  King,  2  Dev.  &  B.  262. 

Administrator  With  Will  Annexed— Common-lato  Rule.— It  has  been 
«ald,  and  with  much  justice,  that  the  American  cases  on  the  exe- 
cution of  powers  of  sale  contained  In  wills  are  conflicting  and  not 
reducible  to  any  general  system.  This  conflict  Is  more  noticeable 
with  reference  to  the  exercise  of  such  powers  by  administrators 
with  the  win  annexed  than  elsewhere.  However,  if  we  start  with 
the  common-law  rule  upon  the  subject.  It  may  be  possible  to  find 
some  general  classification  by  means  of  which  the  decisions  can 
be  harmonized  to  some  extent,  so  that  they  will  be  found  to  differ 
more  In  matters  of  detail  than  In  principle.  There  can  be  no  doubt 
that  at  common  law  an  administrator  with  the  will  annexed  could 
not  execute  a  power  of  sale  conferred  by  a  will  upon  an  executor 
named  therein.  It  must  be  borne  In  mind  that  an  executor,  by  virtue 
of  his  office,  had  no  power  over  the  testator's  real  estate.  His  ad- 
ministration on  the  estate  of  the  decedent  was  confined  to  the  per- 
sonal property.  As  to  the  realty.  It  descended  directly  to  the  heir 
at  law.  The  testator  could  by  his  will  confer  upon  him  power  to 
sell  the  realty,  but  when  he  acted  under  such  a  power  he  was  not 
acting  by  virtue  of  his  office,  but  as  the  donee  of  a  power  conferred 
upon  him  by  the  will.  In  such  a  case,  an  executor  acted  In  two 
distinct  capacities— he  was  administering  the  personal  estate  by 
virtue  of  the  legal  office  of  executor  which  he  held,  and  he  also  acted 
an  a  trustee  under  a  power  of  sale  conferred  upon  him  by  the  will. 
This  dual  relation  which  the  executor  held  Is  the  key  to  the  whole 
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Bltuatlon,  and  by  grasping  Its  Import,  the  decisions  will  not  appear 
to  be  so  irreconcilable  as  they  would  otherwise.  The  court  observed 
In  Conklin  v.  Ej^erton,  21  Wend.  430,  that  the  differences  which 
have  arisen  in  the  cases  arise  wholly  from  confounding  the  two 
characters  in  which  the  executor  acts,  that  of  the  holder  of  the 
legal  office  of  executor  and  that  of  the  donee  of  a  trust  power. 
When  executors  are  named  in  a  will  as  the  donees  of  a  power  of 
sale,  they  are  trustees  as  well  as  executors,  and  it  is  in  the  character 
of  trustees  that  they  malie  a  sale  of  the  testator's  land.  Having 
no  power  over  the  testator's  lands  by  virtue  of  his  office  and  not 
taking  the  power  of  sale  in  that  capacity,  the  power  does  not  sur- 
vive to  an  administrator  with  the  will  annexed.  Hence,  at  common 
law,  an  administrator  could  not  execute  a  power  of  sale  conferred 
on  the  executors  by  the  will:  See  Compton  v.  McMahan,  19  Mo. 
App.  494;  Moody  v.  Vandyke,  4  Binn.  31,  5  Am.  Dec.  385;  Moody  v. 
Fulmer,  3  Grant  Cas.  17.  In  this  last  case  It  was  said  that  the 
administrator  with  the  will  annexed  could  not  sell,  because  the 
testator  had  placed  no  confidence  in  him.  In  Compton  v.  McMahan, 
19  Mo.  App.  494,  It  was  pointed  out  that  ordinarily  the  distinction 
between  an  executor's  duties  as  such  and  those  which  he  performed 
under  authority  from  the  will  need  not  be  kept  in  view,  but  in  cases 
of  this  character  the  distinction  is  of  special  importance.  As  hold- 
ing that  an  administrator  with  the  will  annexed  cannot,  by  virtue  of 
his  office,  execute  a  power  of  sale  given  to  an  executor,  see  Ferebee 
V.  Procter,  2  Dev.  &  B.  439;  McDonald  v.  King,  1  N.  J.  L..  (*431),  494; 
Hodgin  V.  Toole,  70  Iowa,  21,  59  Am.  Rep.  435,  30  N.  W.  1;  Lucas  v. 
Price,  4  Ala.  679;  Wills  v.  Cowper,  2  Ohio,  124;  Tainter  v.  Clark,  13 
Met.  220;  Posey  v.  Conaway,  10  Ala.  811;  Brown  v.  Hobson,  3  A.  K. 
Marsh.  380, 13  Am.  Dec.  187.  It  has  been  noted  in  many  of  the  cases 
that  an  executor  derives  his  powers  from  the  will,  while  an  ad- 
ministrator with  the  will  annexed  derives  his  powers  solely  from  the 
law  and  not  the  will;  hence  an  adminisrtrator  Is  not  authorized  to 
execute  trusts  charged  by  the  will  upon  the  executor  named  therein. 
The  law  gives  the  administrator  no  power  over  the  realty,  and 
since  his  power  is  derived  solely  from  that  source,  he  has  no  au- 
thority to  execute  a  power  of  sale  conferred  by  the  will  upon  an 
executor:  Compton  v.  McMahan,  19  Mo.  App.  494;  Vardeman  v.  Ross, 
36  Tex.  Ill;  Tippett  v.  Mize,  30  Tex.  361,  94  Am.  Dec.  313.  The 
Illinois  courts  follow  this  doctrine  to  Its  logical  conclusion  and  ap- 
parently hold  that  an  administrator  with  the  will  annexed  never 
has  authority  to  execute  a  power  of  sale  of  land  given  by  a  will 
to  an  executor,  except,  as  we  shall  see,  in  limited  cases,  since  the 
office  of  executor  or  administrator  as  such  carries  with  It  no  author- 
ity over  the  real  estate  of  a  decedent:  Nicoll  v.  Scott,  99  111.  529; 
Hall  V.  Irwin,  7  111.  176;  Penn  v,  Fogler,  77  111.  App.  365.  These 
cases  fully  recognize  the  distinction  we  have  pointed  out,  the  court, 
in  Nicoll  V.  Scott,  99  111.  529,  saying  that  "executors  may  act  in  a 
double  capacity — as    executors,  by    virtue    of   their    office,  and   as 
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agents  or  trustees  under  a  warrant  of  attorney.  In  which  latter 
capacity,  as  in  the  case  of  a  power  given  to  sell  land,  if  they  act 
the  trust  imposed  upon  them  is  of  a  special  and  confidential  char- 
acter, and  cannot  be  delegated,  and  that  it  is  only  the  powers 
and  duties  of  the  executor,  as  such,  resulting  from  the  nature  of  his 
office,  which  devolve  upon  an  administrator  with  the  will  annexed, 
,and  not  an  authority  as  trustee— a  power  to  sell  land— which  is  a 
personal  trust  or  confidence  reposed  in  the  executor  by  the  testator." 

Administrator  With  Will  Annexed — Statutory  Modificatiotis. — ^It  is 
solely  by  virtue  of  statutory  changes  that  an  administrator  with  the 
will  annexed  has  under  any  circumstances  been  permitted  to  exe- 
cute a  power  of  sale  of  land  conferred  upon  executors.  The  obvious 
difficulties  and  inconveniences  which  fiowed  from  the  holding  that 
an  administrator  with  the  will  annexed  could  not  execute  a  power 
of  sale  given  to  the  executors  has,  in  most  of  the  states,  resulted 
in  legislative  enactments  of  one  sort  or  another  aimed  directly  at 
this  rule  and  seeking  to  obviate  its  effect.  Thus  In  Mississippi  a 
statute  provided  specifically  that  if  the  executor  failed  to  qualify  or 
died  before  lie  executed  the  will,  the  administrator  with  the  will  an- 
nexed should  sell  the  land  under  a  power  conferred  by  the  will. 
Clearly,  under  such  an  act  the  power  of  sale  would  survive:  Sandi- 
fer  V.  Grantham,  62  Miss,  412;  King  v.  Talbert,  36  Miss.  367.  But 
where  the  statute  provided  that  if  a  power  of  sale  be  given  to  sev- 
eral executors  or  other  persons,  if  one  or  more  of  them  die  before 
its  execution,  the  authority  would  survive,  an  administrator  with 
the  will  annexed  is  not  within  the  purview  of  the  act  and  could  not 
execute  a  conveyance:  Chandler  v.  Delaplaine,  4  Del.  Ch.  503.  And 
an  act  providing  that  when  any  particular  directions  are  given  by  a 
testator  in  his  will  respecting  the  sale  of  property,  the  same  shall 
be  followed,  will  not  empower  an  administrator  with  the  will  an- 
nexed to  sell  the  testator's  lands:  Tippett  v.  Mize,  30  Tex.  361,  94 
Am.  Dec.  313.  In  Missouri  prior  to  the  revision  of  the  laws  in  1879, 
a  statute  provided  that  an  administrator  with  the  will  annexed 
might  sell  under  a  power  In  the  will,  if  no  one  was  appointed  by 
the  will  for  that  purpose,  "or  if  such  person  fail  or  refuse  to  per- 
form the  trust."  In  the  revision  of  1879,  through  some  Inadvert- 
ence, the  above-quoted  words  were  omitted,  and  the  court  was  re- 
quired to  hold  that  this  restored  the  common-law  rule,  and  an  ad- 
ministrator with  the  will  annexed  had  no  authority  to  execute  a 
power  of  sale  conferred  by  the  will,  unless  the  will  failed  to  name 
a  donee:  Compton  y.  McMahan,  19  Mo.  App.  494. 

Of  course,  If  the  language  of  the  will  permits  such  a  construction, 
an  administrator  may  execute  a  power  in  the  will  if  he  was  contem- 
plated by  the  testator  as  a  possible  donee  of  such  power.  A  statute 
is  not  required  to  give  him  such  authority  if  the  testator  has  already 
conferred  It  by  his  will.  Hence,  where  a  will  recited  that  In  case 
the  executrix  named  failed  or  refused  to  accept  the  office  and  qualify, 
"then  proper  authority   shall  appoint  some  suitable  person  to  exe- 
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cute"  the  will  and  the  powers  contained  therein,  an  administrator 
with  the  will  annexed  was  within  the  contemplation  of  the  testator 
and  might  execute  a  power  of  sale:  Curran  v.  Ruth,  4  Del.  Ch.  27. 
Similarly,  If  a  will  expressly  authorizes  a  sale  of  land  to  be  made  by 
any  person  legally  qualified  to  administer  the  estate,  an  adminis- 
trator with  the  will  annexed  may  act:  Rollins  v.  Rice,  59  N.  H.  493. 
And  where  such  an  administrator  has  authority  to  act,  he  may  do  so 
without  license  from  the  probate  court:  Rollins  v.  Rice,  59  N.  H. 
493.  And  he  Is  not  amenable  to  the  supervisory  jurisdiction  of  the 
probate  court:  In  re  Settlement  of  Riclienbaugh,  42  Mo.  App.  328. 
Though  this  rule  will  not  prevent  his  being  subject  to  the  probate 
court  if  a  statute  so  provides.  Even  should  the  will  give  power  to 
sell  without  any  order  of  court,  or  without  being  required  to  ac- 
count to  any  court  after  the  sale,  a  statute  may  restrict  the  exercise 
of  such  a  power,  and  may  place  limitations  upon  the  authority  that 
may  be  conferred  upon  an  executor:  Bennalack  v.  Richards,  116  Cal. 
405,  48  Pac.  622. 

In  most  of  the  cases  where  the  question  has  arisen  as  to  the  au- 
thority of  an  administrator  with  the  will  annexed  to  sell  a  testator's 
realty.  It  has  arisen  under  a  statute  purporting  to  give  an  adminis- 
trator power  to  act.  In  some  of  the  states  there  seems  to  be  little. 
If  any,  difference  between  the  powers  of  executors  and  administra- 
tors over  estates  of  decedents,  and  here  an  administrator's  right 
to  sell  under  a  power  would  appear  to  be  unrestricted:  Davis  v. 
Hoover,  112  Ind.  423,  14  N.  E.  468;  Green  v.  Davidson,  4  Baxt.  488. 
By  the  great  weight  of  authority,  however,  the  power  of  an  adminis- 
trator with  the  will  annexed,  as  we  shall  see,  is  very  materially  re- 
stricted, even  under  statutes  purporting  to  confer  upon  them  the 
same  powers  as  executors.  However,  under  an  ordinary  power  of 
sale  contained  In  a  will,  an  administrator  may  act  by  virtue  of  leg- 
islative enactments,  which  are  common:  See  Evans  v.  Blacljiston,  66 
Mo.  437;  Dilworth  v.  Rice,  48  Mo.  124;  Creech  v.  Grainger,  106  N.  0. 
213,  10  S.  E.  1032;  Keefer  v.  Schwartz,  47  Pa.  St.  503;  Robinson  v. 
Ostendorfif,  38  S.  C.  66,  16  S.  E.  371;  Steele  v.  Moxley,  9  Dana,  137; 
Shields  v.  Smith,  8  Bnsh,  601;  Mosby  v.  Mosby,  9  Gratt  584. 

We  have  seen  that  where  a  power  of  sale  is  given  by  a  will,  but 
no  one  is  named  to  execute  such  power,  it  will  devolve  upon  the 
executors  by  implication.  In  a  similar  situation,  when  an  adminis- 
trator with  the  will  annexed  is  appointed.  It  Is  clear  that  at  common 
laAV  such  administrator  would  not  become  the  repository  of  this 
power.  An  administrator  never  succeeded  to  any  powers  except 
those  conferred  by  the  law  and  which  devolved  upon  the  office  of 
executor  as  such.  Among  these  powers  was  Included  no  authority 
relative  to  the  real  estate  of  the  testator.  Hence  It  necessarily  fol- 
lowed that  an  administrator  could  not  execute  a  power  of  sale  con- 
ferred by  the  will  where  no  donee  was  named:  Hall  v.  Irwin,  7  111. 
176;  Tainter  v.  Clark,  13  Met.  220,  228;  Hester  v.  Hester,  2  Ired.  Eq. 
330.    This   may  be   changed  by   statute,  without  doubt,  as  Is  fre- 
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quently  the  case:  Compton  v.  McMahan,  19  Mo.  App,  494;  Smith 
V.  McCrary,  3  Ired.  Eq.  204.  Under  a  statute  authorizing  an  ad- 
ministrator to  sell  when  all  the  executors  die  or  refuse  to  act,  an  ad- 
ministrator was  permitted  to  sell  where  no  executors  were  appointed. 
The  situation  did  not  come  within  the  letter  of  the  statute,  but  It 
was  within  its  spirit,  and  being  a  remedial  act  the  court  gave  it  a 
most  liberal  interpretation  and  held  such  a  case  to  be  embraced 
within  its  purview:  Hester  v.  Hester,  2  Ired.  Eq.  330.  In  some  of 
the  cases  It  is  difficult  to  determine  upon  what  precise  theory  the 
court  sustained  the  action  of  an  administrator  with  the  will  annexed 
where  no  donee  of  the  power  of  sale  was  named  in  the  will.  Thus 
lu  Putnam  v.  Story,  132  Mass.  205,  where  such  a  situation  existed, 
the  court  said  that  the  administrator,  by  virtue  of  his  office,  took  the 
power  to  sell  the  real  estate.  It  does  not  appear  whether  there  was 
any  statute  under  which  the  administrator  would  take  a  power  of 
sale  conferred  by  the  will.  If  no  such  statute  existed,  the  case 
must  be  sustained  upon  the  theory  that  the  direction  to  sell  oper- 
ated as  a  conversion  of  the  real  estate  into  personalty,  and  the  ad- 
ministrator, having  authority  over  the  personal  estate  by  virtue  of 
his  office,  took  authority  over  the  real  estate  for  the  purposes  erf  the 
will,  such  real  estate  being  impressed  with  the  character  of  per- 
sonalty by  reason  of  the  direction  to  sell. 

Where  a  Power  of  Sale  Is  Oiven,  Especially  to  the  Donees  Named  in 
the  Will,  there  Is  little  doubt  that  an  administrator  with  the  will 
annexed  will  have  no  authority  to  execute  such  power.  This  is 
oftentimes  a  difficult  matter  to  determine.  Certainly,  a  naked  power 
would  not  at  common  law  survive  to  an  administrator:  Moody  v. 
Vandyke,  4  Binn.  31,  5  Am.  Dec.  385.  And  If  the  power  Is  given  to 
an  executor  as  a  personal  trust,  indicating  a  special  confidence  re- 
posed in  him  alone,  the  authority  to  execute  It  will  not  survive  to 
the  administrator  with  the  will  annexed:  Greenough  v.  Welles,  10 
Cush.  571.  The  authorities,  however,  are  not  entirely  harmonious 
upon  this  point,  though  the  weight  of  authority  clearly  supports 
the  rule  as  stated.  This  conflict  Is  due,  to  some  extent,  to  the  differ- 
ent wordings  of  the  statutory  enactments  which  purport  to  confer 
upon  administrators  with  the  will  annexed  full  power  over  the  exe- 
cution of  the  testator's  will.  A  testator,  no  doubt,  may  by  his  will 
confer  powers  upon  an  executor  relative  to  the  management  of  his 
estate,  and  he  may  limit  the  exercise  of  those  powers  to  the  particu- 
lar Individual  named.  It  Is  In  view  of  such  rights  on  the  part  of 
the  testator  that  courts  are  disposed  to  say  that  a  purely  discre- 
tionary power  of  sale  conferred  upon  a  named  executor  must  be 
executed  by  him  and  cannot  survive  to  an  administrator  with  the 
will  annexed.  Thus  In  New  York  It  Is  deemed  settled  that  such  an 
administrator  cannot  execute  a  discretionary  power  of  sale  vested 
in  executors.  He  can  succeed  to  such  a  power  only  when  It  Is  Im- 
perative: Cooke  v.  riatt,  98  N.  Y.  35;  Greenland  v.  Waddell,  116  N. 
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Y.  234,  15  Am.  St.  Rep.  400,  22  N.  E.  367.  The  rule  was  well  ex- 
pressed by  .Tudge  Finch  In  Mott  v.  Ackerman,  92  N.  Y.  539:  "Where 
the  power  granted  or  the  duty  involved  Implies  a  personal  confidence 
reposed  in  the  individual  over  and  above  and  beyond  that  which  is 
ordinarily  implied  by  the  selection  of  an  executor,  there  is  no  room 
for  doubt  or  dispute.  In  such  case,  the  power  and  duty  are  not 
those  of  executors,  virtute  officii,  and  do  not  pass  to  the  administra- 
tor with  the  will  annexed."  It  will  be  seen  that  this  is  not  a  literal 
Interpretation  of  the  statute  conferring  upon  administrators  with 
the  will  annexed  power  to  execute  the  will.  The  statute  reads  that 
such  administrators  "shall  have  the  same  rights  and  powers  and  be 
subject  to  the  same  duties  as  if  they  had  been  named  executors  in 
such  will":  2  N.  Y.  Rev.  Stats.,  sec.  22,  p.  72.  A  liberal  construction 
of  this  act  would  have  empowered  administrators  to  execute  dis- 
cretionary powers  of  sale,  but  the  courts  have  held  otherwise,  and 
strictly  construed  an  act  which  changed  the  common  law,  in  har- 
mony with  the  well-recognized  rule  of  construction.  Under  the  Ala- 
bama statute  it  is  clear  that  discretionary  powers  of  sale  were  never 
intended  to  survive  to  administrators  with  the  will  annexed.  The 
act  itself  limits  its  application  to  nalied  powers  of  sale  and  to  spe- 
cific devises  of  lands  to  executors  to  sell.  Hence,  where  there  is  a 
direction  to  sell,  and  the  power  shows  that  it  is  founded  in  the  per- 
sonal confidence  reposed  by  the  testator  in  the  executor,  such  power 
is  not  transmitted  to  another,  and  an  administrator  has  no  authority 
to  act:  Mitchell  v.  Spence,  62  Ala.  450;  Anderson  v.  McGowan,  42 
Ala.  280.  Some  of  the  cases  fail  to  Indicate  clearly  whether  a  dis- 
tinction is  drawn  between  a  discretionary  power  of  sale  where  the 
proceeds  are  to  be  used  in  the  performance  of  purely  executorial 
duties,  and  a  discretionary  power  where  no  such  use  of  the  proceeds 
of  the  sale  is  directed.  For  example,  in  Bennett  v.  Chapin,  77  Mich. 
526,  43  N.  W.  893,  the  power  of  sale  was  given  "if  the  executors  shall 
at  any  time  find  it  necessary,  or  shall  deem  it  for  the  best  interest 
of  my  estate,"  obviously  a  power  implying  personal  confidence  and 
trust,  which  the  court  held,  and  also  that  an  administrator  with 
the  will  annexed  could  not  execute  the  power.  The  power  in  this 
case  did  not  relate  to  the  ordinary  duties  which  attach  to  the  office 
of  executor,  and  tlie  court  clearly  and  correctly  held  that  an  admin- 
istrator with  the  will  annexed  cannot  execute  powers  and  duties 
which  lie  outside  the  ordinary  scope  of  an  executor's  functions.  But 
it  is  not  clear  from  the  opinion  whether  the  administrator  would 
have  had  power  to  act  notwithstanding  the  discretionary  character 
of  the  direction.  If  the  proceeds  of  the  sale  were  to  have  been  de- 
voted to  a  purpose  falling  strictly  within  the  duties  of  an  executor. 
In  New  York  it  would  appear  from  the  cases  already  considered  that 
a  discretion  given  to  executors  will  prevent  an  administrator  with 
the  will  annexed  from  acting,  whether  the  power  concerned  the 
duties  of  an  executor  or  not  But  even  here  a  limited  discretion 
may  be  conferred  which  will  not  render  the  power  Itself  any  the 
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less  Imperative,  and  where  suoh  Is  tbe  case  an  administrator  with 
the  will  annexed  may  act  Thus  In  Carpenter  v.  Bonner,  26  N.  Y. 
App,  Div.  462,  50  N.  Y.  Supp.  298,  a  testator  directed  his  executors 
to  sell  and  convert  all  his  real  estate  into  personalty.  The  words 
"at  their  discretion"  were  also  used,  but  from  the  context  of  the 
will  it  was  clear  that  such  words  related  merely  to  the  time  at  which 
and  the  circumstances  under  which  a  sale  might  be  made.  The 
court  held  that  this  was  not  such  a  personal  discretion  as  prevented 
the  administrator  from  acting,  and  that  the  direction  to  sell  was 
imperative.  Clifford  v.  Morrell,  22  N.  Y.  App.  Div.  470,  48  N.  Y. 
Supp.  83,  Is  a  somewhat  similar  case  in  which  a  lilie  ruling  was 
made.  The  discretion,  it  seems,  then,  must  be  a  personal  one  involv- 
ing the  question  whether  there  shall  be  a  sale  at  all  or  not,  in  order 
to  deprive  the  administrator  of  the  power  of  acting.  In  Dilworth 
V.  Rice,  48  Mo.  124,  the  testator  imposed  a  discretion  on  his  execu- 
tors as  to  the  time  at  which  and  the  terms  upon  which  his  land 
should  be  sold,  but  In  other  respects  the  will  absolutely  directed  a 
sale,  and  the  court  held  that  no  confidence  or  trust  was  reposed,  es- 
pecially In  the  executors  named,  and  that  the  power  of  sale  sur- 
vived to  an  administrator  witA  the  will  annexed.  This  case  seems 
to  draw  no  distinction  between  the  survival  of  a  discretionary  power 
to  one  executor  named  in  the  will  and  the  survival  of  a  similar  power 
to  an  administrator  with  the  will  annexed.  There  is,  however,  a 
radical  difference  between  the  two  cases.  In  the  case  of  a  surviv- 
ing executor, the  testator  has  already  Indicated  that  he  reposed  in  him 
a  special  confidence,  since  he  Is  named  as  one  of  the  executors,  and 
the  testator  exercised  as  great  care  in  his  selection  as  In  the  choice 
of  the  other  executors.  But  of  the  administrator  this  cannot  be 
said.  He  is  an  unltnown  person,  so  far  as  his  selection  by  the  tes- 
tator Is  concerned,  and  the  testator  might  not  have  been  willing  to 
clothe  him  with  a  discretion  as  to  the  disposal  of  his  real  estate. 
So  that  it  Is  reasonable  to  suppose  the  testator  Intended  a  discre- 
tionary power  of  sale  to  survive  to  an  executor  he  might  name, 
where  no  such  Intent  can  be  g|ithered  where  the  executors  are  dead 
or  refuse  to  act.  and  an  administrator  with  the  will  annexed  is  ap- 
pointed. And  the  cases  act  upon  this  distinction  If  they  sometimes 
fall  to  define  It  clearly.  We  have  seen  that  the  weight  of  authority 
favors  the  rule  that  a  discretionary  power  of  sale  to  several  execu- 
tors survives  to  one.  On  the  other  hand,  the  cases  we  are  now  con- 
sidering clearly  Indicate  the  weight  of  authority  to  be  against  the 
doctrine  that  an  administrator  with  the  will  annexed  can  execute 
a  discretionary  power  conferred  upon  executors.  As  sustaining  this 
rule,  see  Naundorf  v.  Schumann,  41  N.  J.  Eq.  14,  2  Atl.  609;  Brown 
y.  Hobson.  8  A.  K.  Marsh.  380,  13  Am.  Dec.  187;  Lockwood  v. 
Stradley,  1  Del.  Ch.  298,  12  Am.  Dec.  97;  Hlnson  v.  Williamson, 
74  Ala.  180;  Lanning  v.  Sisters  of  St  Francis,  35  N.  J.  Eq.  392; 
Blgelow  V.  Cady,  171  111.  229,  63  Am.  St  Rep.  230,  48  N.  B.  974; 
Pratt  V.  Stewart,  49  Conn.  339;  Simmons  v.  Taylor,  19  N.  Y.  App. 
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Div.  499;  46  N.  T.  Supp.  730;  King  v.  Talbert,  86  Miss.  367;  Stout- 
en burgh  V.  Moore,  37  N.  J.  Eq.  63.  Simmons  v.  Taylor,  19  N.  Y. 
App.  Div.  499,  46  N.  Y.  Supp.  730,  concisely  states  the  rule  thus: 
"Whatever  the  executor  must  do  under  the  will  the  administrator 
may  do.  Whatever  else  the  executor  may  or  may  not  do  under  the 
will  according  to  his  discretion,  or  as  his  personal  Interests  may  be 
affected,  the  administrator  cannot  do."  The  greatest  care  must  be 
exercised  in  determining  whether  a  real  discretion  Is  reposed  in 
the  executors  or  not,  and  right  here  lies  the  great  difficulty  and  Is 
found  the  reason  for  much  of  the  apparent  conflict  In  the  cases. 
The  rule  itself  is  easy  to  comprehend,  but  its  application  Is  fre- 
quently attended  with  difficulty.  The  mere  fact  that  a  trust  power 
is  conferred  upon  executors  is  no  indication  that  some  personal  con- 
fidence distinct  from  that  ordinarily  reposed  In  executors  Is  given: 
Mott  V.  Ackerman,  92  N.  Y.  539.  A  direction  that  the  sale  should 
be  made  "by  my  executrix"  Is  not  a  personal  authority,  but  Is 
annexed  to  the  office  and  will  survive  to  an  administrator  with  the 
will  annexed:  Bailey  v.  Brown,  9  R.  I.  79.  A  power  of  sale  to  "my 
executor,  hereinafter  named,"  Is  not  a  personal  power,  and  an  ad- 
ministrator may  act:  Green  v.  Russell,  103  Mich,  638,  61  N.  W.  885. 
We  have  already  noticed  that  a  peremptory  direction  to  sell,  coupled 
with  a  discretion  as  to  the  time,  place,  and  terms  of  sale,  Is  not  such 
n  personal  trust  as  will  not  survive  to  an  administrator.  In  such 
a  case  the  peremptory  direction  will  control.  See  further  on  this 
point,  Evans  v.  Blackiston,  66  Mo.  437;  Brown  v.  Armistead,  6  Rand. 
594.  In  this  last  case  the  direction  was  for  the  executors  to  sell, 
"provided  the  said  land  will  sell  for  as  much  as.  In  their  Judgment, 
will  be  equal  to  Its  value."  Yet  this  was  deemed  to  furnish  no 
obstacle  to  the  administrator's  making  a  sale  after  the  executors 
had  renounced  their  trust.  In  Giberson  v.  Giberson,  43  N.  J.  Eq. 
116,  10  Atl.  403,  a  direction  to  sell  "at  such  times  and  In  such  man- 
ner as  they  shall  think  most  advisable"  was  held  to  vest  no  personal 
discretion  in  the  executors,  and  an  administrator  with  the  will 
annexed  could  execute  the  power.  A  very  sensible  ruling  was  made 
In  Drummond  v.  Jones,  44  N.  J.  Eq.  53,  13  Atl.  611,  when  the  court 
held  that  If  the  power  of  sale  Is  annexed  to  the  office  of  executor, 
and  it  is  created  to  enable  an  executor  to  perform  his  duties,  al- 
though the  words  creating  the  power  Indicate  that  the  donee  may 
exercise  discretion,  yet  It  will  be  held  to  belong  to  the  office,  and 
may  be  exercised  by  any  person  who  may  happen  to  fill  the  office. 
This  would  be  an  answer  to  some  extent  to  the  query  suggested 
earlier  in  this  note,  as  to  whether  a  discretionary  power  of  sale 
relating  to  duties  which  ordinarily  attach  to  the  office  of  executor 
will  survive  to  an  administrator  with  the  will  annexed.  Under  the 
principle  of  this  case  such  a  power  would  survive,  unless  it  Is  per- 
fectly clear  from  the  language  that  a  purely  personal  discretion 
Is  lodged  in  the  executors  named.  This  we  believe  should  be  the 
criterion  In  such  cases  In  determining  whether  a  power  would  sur- 
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vIve  to  an  administrator  where  some  language  is  used  Indicative 
of  a  discretion  reposed  in  the  donee.  Yet  It  must  be  admitted  that 
the  cases  do  not  clearly  enunciate  such  a  rule.  They  are  uncertain 
here  as  well  as  on  other  points  relative  to  the  survival  of  powers. 
In  Potts  V.  Breneman,  182  Pa,  St  295,  37  Atl.  1002,  It  seems  to  be 
admitted  that  a  power  of  sale  given  to  an  executor  by  virtue  of  his 
office  survives  to  an  administrator,  whether  the  power  Is  discre- 
tionary or  otherwise.  To  the  same  effect,  see  Tarrance  v.  Reuther, 
185  Pa.  St  279,  39  Atl.  956,  where  the  power  to  sell  "either  at  public 
or  private  sale,  whenever  and  however  it  may  be  thought  best," 
was  held  to  confer  a  discretion  which  was  not  limited  to  the  donee 
named,  but  was  conferred  upon  the  office  of  executor  as  such.  In 
a  few  of  the  states  even  a  discretionary  power  of  sale  Is  held  to 
survive  to  an  administrator  by  virtue  of  statute:  See  Gulley  v. 
Prather,  7  Bush,  167;  Robinson  v.  Ostendorfif,  38  S.  0.  66,  16  S.  E. 
371.  Thus  in  Shields  v.  Smith,  8  Bush,  601,  under  a  statute  which 
enacted  that  "an  administrator  with  the  will  annexed  shall  possess 
and  execute  all  the  power  and  authority,  and  shall  have  the  same 
right  and  interest,  and  be  responsible  in  lilce  manner  to  the  executors 
named  therein,  or  any  of  them,"  it  was  held  that  an  administrator 
could  execute  the  powers  created  by  a  will,  notwithstanding  a 
special  trust  was  reposed  by  the  testator  in  the  particular  persons 
named  as  his  executors.  This,  however,  is  not  the  prevailing  rule, 
even  under  statutes  purporting  to  confer  large  powers  upon  admin- 
istrators. The  statute  of  North  Carolina  gives  to  an  administrator 
all  the  rights  and  powers  conferred  on  the  executor  by  the  will, 
and  the  courts  of  that  state  hold  that  the  decisions  of  other  jurisdic- 
tions restricting  the  powers  which  will  devolve  upon  an  adminis- 
trator with  the  win  annexed  are  not  applicable,  such  an  adminis- 
trator being  vested  with  as  full  power  as  if  he  had  been  named  as 
executor  by  the  will:  Creech  v.  Grainger,  106  N.  C.  213,  10  S.  E. 
1032.  As  we  shall  hereafter  see,  the  fact  that  a  discretion  is  con- 
ferred upon  an  executor  so  that  an  administrator  is  prohibited 
from  executing  the  power,  does  not  always  mean  that  the  power 
fails.  Especially  if  the  power  involves  a  trust,  the  courts  will  see 
that  the  trust  does  not  fail  merely  for  the  want  of  a  trustee. 

It  is  hardly  necessary  to  add  that  a  peremptory  power  of  sale 
will  survive  to  an  administrator  with  the  will  annexed,  where  a 
power  of  sale  of  real  estate  is  allowed  to  survive  to  an  adminis- 
trator under  any  circumstances:  See  Rutherford  y.  Clark,  4  Bush. 
27;  Clark  v.  Denton,  36  N.  J.  Eq.  419;  Mott  v.  Ackerman,  92  N.  Y. 
639;  Clifford  v.  Morrell,  22  N.  Y.  App.  Div.  470;  48  N.  Y.  Snpp.  83; 
Dilworth  v.  Rice,  48  Mo.  124;  Venable  v.  Mercantile  Trust  etc.  Co., 
74  Md.  187,  21  AtL  704. 

Potoer  Attached  to  Offloe.— The  chief  test  as  to  whether  a  power 
conferred  by  a  will  upon  an  executor  named  therein  will  survive 
to  an  administrator  with  the  will  annexed  is  whether  such  power 
Is  given  to  him  in  his  capacity  as  executor,  involving  duties  which 
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are  distinctively  executorial  in  their  chai'acter,  or  whether  the  power 
is  conferred  upon  the  donee  In  a  capacity  different  from  his  duties 
as  executor,  so  that  as  to  such  duties  he  is  not  regarded  as  an 
executor  but  as  something  else,  either  a  trustee  or  a  mere  donee. 
An  administrator  with  the  will  annexed  will  succeed  to  the  duties 
and  powers  of  the  executor  which  result  from  the  nature  of  his 
office  as  executor,  but  he  will  not  succeed  to  a  power  where  the 
duties  to  be  performed  are  distinctively  different  from  those  of  an 
executor:  See  Mott  v.  Aclierman,  92  N.  Y.  539;  Penn  v.  Fogler,  182 
111.  76,  55  N.  E.  192;  Greenland  v.  Waddell.  116  N.  Y.  234.  15  Am. 
St  Rep.  400,  22  N.  B.  367;  Harrison  v.  Henderson,  7  Heisk.  315; 
Armstrong  v.  Park,  9  Humph.  194;  Lantz  v.  Boyer,  81  Pa.  St.  325; 
Venable  v.  Mercantile  Trust  etc.  Co.,  74  Md.  187,  21  Atl.  704. 
Upon  this  single  point  the  courts  are  quite  harmonious,  most  of 
them  holding  that  to  allow  an  administrator  with  the  will  an- 
nexed to  succeed  to  a  power  of  sale  conferred  upon  the  executors 
named  in  a  will,  the  duties  to  be  performed  must  be  those  which 
belong  to  the  office  of  executor  as  such.  The  conflict  arises  in  ascer- 
taining what  are  the  distinctive  duties  of  an  executor  as  such. 
Now  an  executor  at  common  law  had  no  authority  whatever  over 
the  real  estate  of  his  testator.  The  powers  incident  to  his  office 
were  solely  connected  with  the  personal  estate.  Hence,  in  the  ab- 
sence of  any  special  power  conferred  upon  him  by  the  will,  an  exec- 
utor's duties  as  such  were  confined  to  the  administration  of  the 
personal  pi'operty.  A  simple  power  of  sale  of  realty  had  no  rela- 
tion to  his  ordinary  duties  as  executor,  and  such  a  power  he  took 
in  a  capacity  different  from  that  In  which  he  acted  in  administering 
the  estate.  He  acted  either  as  the  simple  donee  of  a  power  or  as  a 
trustee  to  perform  certain  duties  imposed  upon  him  by  the  will. 
While  an  executor  had  no  authority  at  common  law  to  deal  with 
the  real  estate  of  the  testator,  he  was  authorized  by  virtue  of  hig 
office  to  pay  debts  and  legacies.  Hence  It  would  seem  that  a  power 
to  sell  real  estate  for  the  purpose  of  paying  debts  and  legacies  was 
a  power  given  to  the  executor  by  reason  of  his  holding  such  office, 
and  was  a  power  Incident  to  and  connected  with  such  office,  and 
not  a  power  which  involved  duties  different  from  those  which  an 
executor  was  authorized  to  perform  by  virtue  of  his  office.  Ac- 
cordingly, we  find  that  it  is  held  that  a  power  to  sell  to  pay  debts 
and  legacies  is  a  power  belonging  to  the  office  of  executor  and 
will  survive  to  an  administrator  with  the  will  annexed.  This  is 
certainly  true  where  a  testator's  real  property  Is  ever  subject  to 
a  liability  for  debts  and  legacies.  Thus  In  New  York,  under  a 
statute  authorizing  an  administrator  to  perform  all  the  duties  and 
powers  given  to  an  executor  by  a  will,  the  rule  was  stated,  "that 
where  a  power  of  sale  was  given  to  executors  for  the  purpose  of 
paying  debts  and  legacies,  or  either,  and  especially  where  there 
Is  an  equitable  conversion  of  land  Into  money  for  the  purpose 
of  such  payment  and  for  distribution,  and  the  power  of  sale  Is 
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Imperative  and  does  not  grow  out  of  a  personal  discretion  confided 
to  the  Individual,  such  power  belongs  to  the  oflBce  of  executor, 
and,  under  the  statute,  passes  to  and  may  be  exercised  by  the 
administrator  with  the  will  annexed":  Mott  v.  Ackerman,  92  N. 
Y.  539.  This  is  undoubtedly  the  generally  prevailing  rule,  that  so  far 
as  a  direction  to  sell  for  the  payment  of  debts  and  legacies  Is  con- 
cerned, such  duties  being  incident  to  the  office  of  executor,  the 
power  survives  to  an  administrator  with  the  will  annexed:  People 
y.  Huffman,  182  111.  390,  55  N.  E.  981;  White  v.  Ditson,  140  Mass. 
351,  54  Am.  Rep.  473,  4  N.  E.  606;  Harrison  v.  Henderson,  7  Heisk. 
315;  Caruthers  v.  Caruthers,  2  Lea,  264;  Schroeder  v.  Wilcox, 
39  Neb.  136.  57  N.  W.  1031;  Green  v.  Russell,  103  Mich.  638,  61 
N.  W.  885;  Lantz  v.  Boyer,  81  Pa.  St  325;  Venable  v.  Mercantile 
Trust  etc.  Co.,  74  Md.  187,  21  Atl.  704. 

There  seems  to  have  been  some  doubt  as  to  whether,  after  a  devise 
of  real  estate  to  certain  persons,  a  direction  to  sell  for  the  purpose 
of  converting  the  real  estate  into  money  so  as  to  make  It  more 
convenient  to  partition  among  the  devisees,  imposed  a  duty  upon 
the  executor  by  virtue  of  his  office  which  an  administrator  could 
execute.  An  executor  as  such  had  no  authority  over  devises  of 
real  estate  at  common  law.  Such  property  vested  In  the  devisees 
without  any  act  on  the  part  of  the  executor.  This  would  appear 
to  be  the  basis  of  some  of  the  early  holdings  that  a  power  to  sell 
land  to  turn  It  Into  money  for  convenience  of  partition  was  not  a 
power  Incident  to  the  office  of  executor,  but  collateral  to  It,  and 
hence  an  administrator  with  the  will  annexed  could  not  perform 
Buch  duties:  See  Waters  v.  Margerum,  60  Pa.  St  39.  Such  de- 
cisions were.  In  part  at  least,  due  to  the  statutes  under  which 
they  were  decided  which  empowered  administrators  to  execute  a 
power  for  the  sale  of  land  for  the  one  purpose  of  paying  debts. 
The  decisions,  therefore,  were  unduly  strict  In  requiring  the  pur- 
pose to  be  purely  administrative  In  order  to  authorize  an  admin- 
istrator to  sell  under  a  power  conferred  by  the  will.  As  was 
expressed  by  Gibson,  C.  J.,  In  Roes  v.  Barclay,  18  Pa.  St  179,  55 
Am.  Dec.  616,  the  administrator  with  the  will  annexed  "may  ex- 
ecute a  power  to  sell  In  order  to  bring  the  land  Into  a  course  of 
administration,  but  not  to  execute  a  trust  for  a  collateral  purpose; 
for  Instance,  to  manage  the  property  and  Invest  the  proceeds  for 
accumulation;  or  to  maintain  the  widow  and  children;  or  to  turn 
the  land  into  money  for  the  convenience  of  partition;  or  to  exer- 
cise any  discretionary  power  confided  to  his  predecessor  In  the 
administration  for  his  personal  fitness  and  fidelity."  But  It  should 
be  observed  In  both  of  these  Pennsylvania  cases  cited  above  that 
above  and  beyond  the  direction  to  sell  for  convenience  in  partition 
there  were  trusts  created  for  the  purpose  of  Investment  so  that 
the  cases  can  hardly  be  considered  authority  for  the  bare  doctrine 
that  a  direction  to  sell  for  purposes  of  distribution  among  the  dev- 
isees is  a  power    involving    duties   not    incident   to   the    office   of 
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executor  and  for  this  reason  would  not  survive  to  an  administrator 
with  the  will  annexed.  If  these  cases,  however,  could  be  deemed 
authorities  for  this  rule,  they  have  been  overruled  by  later  de- 
cisions, and  the  rule  in  Pennsylvania  now  is  that  an  adminis- 
trator will  succeed  to  a  power  to  sell  for  the  purposes  of  distribu- 
tion: Tarrance  v.  Renther,  185  Pa.  St  279.  39  Atl.  956;  Potts  v. 
Breneman,  182  Pa.  St.  295,  37  Atl.  1002.  We  see  no  difficulty  In 
holding  that  a  direction  to  sell  for  the  purpose  of  distribution  is  a 
duty  distinctively  executorial  which  will  survive  to  an  administrator, 
and  for  this  reason  the  direction  to  sell  and  distribute  operates  aa 
a  conversion  of  the  realty  into  money  from  the  death  of  the  testator, 
and  the  money  being  personal  property  over  which  the  executor 
had  control  by  virtue  of  his  office  for  the  purposes  of  distribution, 
the  duty  respecting  it  devolved  upon  an  administrator  as  the  suc- 
cessor to  the  office.  This  doctrine  of  conversion  Is  recognized  and 
has  been  applied  in  similar  cases:  Potts  v.  Breneman,  182  Pa.  St 
295,  37  Atl.  1002;  Evans  v.  Chew,  71  Pa.  St  47;  Lantz  v.  Boyer,  81 
Pa.  St.  325.  In  the  last  two  cases  cited  it  was  clearly  held  that  a 
power  to  sell  for  the  purpose  of  distributing  the  proceeds  among 
persons  named  in  the  will  belongs  to  the  executor  virtute  officii, 
whether  the  direction  Is  absolute  or  a  miere  discretionary  power,  or 
whether  the  distribution  Is  to  be  Immediate  or  upon  the  expiration 
of  a  certain  time. 

The  powers  of  executors  as  such  have  been  greatly  enlarged  in 
modern  times  in  most  of  the  American  states,  and  this  enlargement 
has  consisted  in  extending  their  powers  over  the  realty  of  decedents. 
Their  powers  being  thus  extended  and  being  attached  to  their  office 
as  such,  an  administrator  with  the  will  annexed  will  necessarily 
succeed  to  more  powers  than  he  would  at  common  law.  This  les- 
sens the  difficulty  of  distinguishing  between  powers  which  are  an- 
nexed to  the  office  of  executor  and  those  which  are  not  And  at 
the  same  time  the  statutes  of  each  state  must  be  examined  in  order 
to  ascertain  whether  a  power  conferred  by  a  will  uimju  an  executor 
is  talien  by  such  executor  In  his  official  capacity,  or  whether  It  in- 
volves something  outside  of  his  ordinary  duties.  Without  ascer- 
taining this,  one  cannot  determine  whether  a  decision  In  one  state 
Is  in  point  elsewhere  or  not  These  statutory  changes  have  ren- 
dered less  important  than  formerly  the  distinction  between  purely 
executorial  duties  and  those  which  are  not  Under  the  common  law 
an  executor  had  no  authority  over  real  estate;  hence  a  power  con- 
ferred by  the  will  would  not  ordinarily  survive  to  an  administrator 
with  the  will  annexed.  In  many  of  the  states  an  executor  Is  given 
large  powers  over  a  decedent's  real  estate,  and  hence  a  power  con- 
ferred by  the  will  over  such  property  will  survive  to  an  administra- 
tor with  the  will  annexed,  If  within  the  scope  of  the  duties  which 
appertain  to  the  executor's  office  within  the  meaning  of  the  statute. 

For  example.  In  California  both  real  and  personal  property  de- 
scend in  the  same  manner,  and  an  executor  Is  given  possession  of 
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both  for  the  purposes  of  administration.  Hence,  as  illustrated  by 
the  principal  case,  a  direction  to  sell  realty  to  raise  money  for  the 
puri>ose  of  distribution  is  a  purpose  plainly  within  the  scope  and 
function  of  an  executor,  and  will,  therefore,  survive  to  an  adminis- 
trator: See,  also,  Kidwell  v.  Brummagim,  32  Cal.  436.  In  Indiana, 
an  administrator  seems  capable  of  performing  all  the  duties  which 
may  be  given  to  an  executor  by  a  will,  except,  perhaps,  those  in- 
volving personal  trust  and  confidence:  Davis  v.  Hoover,  112  Ind. 
423,  14  N.  E.  468.  Where  an  executor  is  by  statute  given  possession 
and  conti'ol  of  the  real  and  personal  estate  of  the  testator  for  all 
purposes  of  administration,  including  the  payment  of  debts  and 
legacies  and  the  distribution  of  the  property,  there  is  no  difficulty 
In  holding  that  a  power  to  sell  real  estate  to  distribute  the  proceeds, 
or  for  the  convenience  of  partition,  may  be  properly  executed  by  an 
administrator  with  the  will  annexed.  The  difficulty  arises  where 
the  duties  of  an  executor  have  not  been  extended  so  as  to  give  full 
power  over  real  estate.  Thus  in  Illinois,  an  executor  is  given  power 
over  real  estate  only  when  it  becomes  necessary  to  sell  It  for  the 
purpose  of  paying  debts  or  legacies:  People  v.  Huffman,  182  111.  390, 
55  N.  E.  981.  Full  power  over  real  estate  is  not  conferred  as  an 
Incident  to  the  office  of  executor.  Under  this  statute  the  question 
arose  whether  a  devise  of  land  to  children,  with  the  direction  that 
it  should  be  sold  at  a  certain  time  and  the  proceeds  divided  among 
the  surviving  children,  could  be  executed  by  an  administrator.  The 
court  held,  In  NlcoU  v.  Scott,  99  111.  529,  that  the  power  to  sell 
land  as  directed  did  not  belong  to  the  office  of  executor,  and  therefore 
an  administrator  would  not  succeed  to  such  power.  It  will  be  no- 
ticed that  the  power  was  not  a  direction  to  sell  for  the  purpose  of 
paying  debts  and  legacies.  Instead,  there  was  a  devise  to  certain 
beneficiaries  of  the  land,  with  a  direction  to  sell  and  distribute  the 
proceeds,  apparently  for  the  convenience  of  partition.  The  decision 
was  probably  correct  in  view  of  the  Illinois  statutes.  But  If  the 
direction  had  been  to  sell  the  laud  and  distribute  proceeds  among 
named  beneficiaries,  we  do  not  see  why  such  a  jwwer  could  not 
have  been  executed  by  an  administrator  with  the  will  annexed. 
Because  the  direction  to  sell  in  such  a  case  would  operate  as  a  con- 
version of  the  real  estate  into  personal  property  over  which  the 
executor  had  control  by  virtue  of  his  office.  The  doctrine  of  equita- 
ble conversion  is  recognized  In  Illinois:  Matter  of  Corrington,  124  111. 
863,  16  N.  E.  252.  In  Conklln  v.  Egerton,  21  Wend.  430,  it  was  held 
that  a  power  to  an  executor  to  sell  real  estate  and  to  divide  the 
proceeds  among  devisees  to  whom  the  estate  had  been  given  by  a 
previous  clause  of  the  will  cannot,  after  the  executor's  death,  be 
executed  by  an  administrator  with  the  will  .annexed.  In  this  case 
if  the  direction  had  been  to  sell  for  the  purpose  of  paying  debts  and 
legacies,  there  would  appear  to  have  been  no  obstacle  In  the  way  of 
an  administrator  succeeding  to  such  powers,  since  they  are  by  the 
law  of  New  York  annexed  to  the  office  of  executor.    Later  decisions 
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have  fully  settled  this.  Even  as  applied  to  devises  of  land  and  a 
power  of  sale  to  divide  among  the  devisees  for  the  convenience  of 
partition.  It  may  be  doubted  whether  Conklin  v.  Egerton,  21  Wend. 
430,  is  a  correct  statement  of  the  law  as  it  exists  in  New  York 
to-day.  The  case  seems  in  effect  to  have  been  overruled  by  Mott 
v.  Aclierman,  92  N.  Y.  539,  and  later  cases.  It  furnishes,  however, 
an  excellent  statement  of  the  common-law  rule.  Strictly  speaking, 
even  under  statutes  giving  administrators  all  the  rights  and  powers 
of  executors,  as  if  named  in  the  will,  it  may  be  questioned  whether 
at  common  law  an  administrator  with  the  will  annexed  could  sell 
real  estate  for  any  purpose,  because  by  virtue  of  his  office  an  exec- 
utor had  no  authority  to  do  any  act  in  connection  with  his  testator's 
lands,  either  to  sell  them  for  the  payment  of  debts  or  for  any  other 
purpose.  And  any  power  given  by  the  will  he  took  in  some  other 
capacity  than  as  executor.  This,  however,  is  of  slight  practical  im- 
portance, because  at  the  present  time  the  lands  of  a  decedent  are 
subject  to  sale  for  the  payment  of  debts  and  legacies,  and  powers 
respecting  sales  for  these  purposes  are  taken  by  virtue  of  the  office 
itself.  And  the  general  rule  may  be  stated  to  be  that  a  power  of 
sale  of  land  conferred  upon  an  executor  for  the  purpose  of  paying 
debts  or  legacies  or  for  distribution  of  the  proceeds,  is  a  power  an- 
nexed to  the  executorial  office,  to  which  an  administrator  with  the 
will  annexed  will  succeed.  See,  further,  Drummond  v.  Jones,  44 
N.  J.  Eq.  53,  13  Atl.  611;  Council  v.  Averett,  95  N.  C.  131;  Watson  v. 
Martin,  75  Ala.  506;  Foxworth  v.  White,  72  Ala.  224. 

The  principal  case  is  an  authority  for  the  rule  that  even  under  a 
statute  purporting  to  confer  on  administrators  with  the  will  annexed 
as  full  powers  as  if  they  had  been  named  as  executors,  a  power  of 
sale  conferred  on  an  executor  by  a  will  can  be  executed  by  such  an 
administrator  only  when  the  duties  to  be  performed  are  incident  to 
the  executorial  office  itself.  As  we  have  seen,  this  is  undoubtedly 
the  almost  i.niversal  rule  recognized  at  the  present  time. 

Trtist  Powers.— It  has  already  been  pointed  out  that  an  executor 
may  occupy  a  dual  capacity — he  may  be  administering  on  the  estate 
of  the  testator,  and  he  may  be  empowered  to  execute  a  trust.  In 
the  first  case  he  acts  as  executor  by  virtue  of  his  office;  in  the 
second,  he  Is  acting  merely  as  the  donee  of  a  trust  power.  This  dis- 
tinction Is  of  great  importance  at  this  point.  Under  the  previous 
heading  we  have  seen  that  an  administrator  with  the  will  annexed 
succeeds  only  to  those  powers  which  are  executorial  In  character. 
Hence,  other  powers  which  may  be  conferred  by  a  will  upon  an 
executor,  which  he  does  not  hold  as  executor,  and  which  involve 
the  execution  of  a  trust,  will  not  devolve  upon  an  administrator 
with  the  will  annexed.  This  is  undoubtedly  the  general  rule.  It 
must  not  be  thought,  however,  that  all  cases  of  trust  are  outside  the 
scope  of  an  executor's  duties.  In  the  present  state  of  the  law  this 
is  not  the  case.  For  example,  an  executor  now  has  authority  by 
virtue  of  his  office  to  sell  the  lands  of  the  testator  under  the  order 
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of  the  probate  court  for  the  payment  of  debts  and  legacies.  A 
power  of  sale  conferred  by  a  will  for  these  purposes,  then,  is  clearly 
within  the  scope  of  an  executor's  duties  as  such.  But  such  a  power 
is  nevertheless  coupled  with  a  trust,  the  creditors  or  the  legatees 
being  the  beneficiaries  and  the  executor  the  trustee.  Yet  the  fact 
that  the  power  is  coupled  with  a  trust  does  not  prevent  it  from  de- 
volving upon  and  being  executed  by  an  administrator  with  the  will 
annexed,  because  the  duties  to  be  performed  in  connection  with  the 
power  are  distinctively  executorial  in  character,  and,  being  such, 
will  descend  to  the  administrator. 

But  where  the  trust  connected  with  the  power  of  sale  Is  aside 
from  and  collateral  to  the  administration  of  the  estate,  then  the 
power  cannot  be  executed  by  an  administrator  with  the  will  an- 
nexed, for  It  requires  the  performance  of  duties  not  connected  with 
his  office.  This  is  the  general,  though  not  universal,  rule.  Where 
It  Is  the  general  rule,  the  practical  question  In  each  case  Is  whether 
the  duties  connected  with  the  power  of  sale  come  within  the  duty 
of  a  trustee,  ab*  distinguished  from  that  of  an  executor.  There  Is 
more  or  less  uncertainty  as  to  where  the  line  of  demarcation  is 
between  the  duties  which  fall  upon  an  executor  as  such,  and  which 
may  be  discharged  by  an  administrator  with  the  will  annexed,  and 
those  duties  which  must  be  performed  by  a  trustee.  "The  theory  upon 
which  the  distinction  seems  to  have  been  founded,"  as  was  pointed 
out  by  the  court  in  Greenland  v.  Waddell,  116  N.  Y.  234,  15  Am.  St 
Rep.  400,  22  N.  B.  367,  "Is,  that  the  duties  of  an  executor  pertain  to 
the  office,  and  those  of  a  trustee  to  the  person;  that  the  character 
given  to  a  trustee  has  relation  to  a  personal  trust,  while  that  of  an 
executor  Is  official  solely."  As  we  have  also  pointed  out,  the  duties 
of  an  Executor  have  been  greatly  extended  by  statute,  so  that  duties 
which  were  once  of  a  purely  trust  character  and  which  were  col- 
lateral to  the  office  of  executor  are  now  annexed  to  the  office  and 
survive  to  an  administrator  with  the  will  annexed.  It  may  often  be 
a  question  of  some  nicety  whether  the  duties  conferred  are  of  a 
purely  personal  trust  character  or  not,  and  hence  cannot  be  exer- 
cised by  an  administrator.  But  whether  the  power  does  relate  to 
a  collateral  trust  or  not  is  really  a  matter  of  detail,  dei>endlng  largely^ 
on  the  nature  of  the  statutes  in  force  In  a  particular  state.  The 
broad  principle  remains  the  same,  namely,  that  If  the  duties  to  be 
performed  are  distinctively  executorial  In  character,  they  pertain  to 
the  office  and  survive,  while  if  the  duties  are  connected  with  a  trust 
outside  of  the  scope  of  an  executor's  functions,  the  power  will  not 
survive  to  an  administrator  with  the  will  annexed.  The  cases  fully 
illustrate  this  vital  distinction.  Thus  In  People  v.  Huffman,  182  111. 
390,  55  N.  E.  081,  the  Illinois  statute  authorized  a  sale  of  realty  only 
when  It  became  necessary  to  pay  debts  or  legacies;  hence  these  duties 
alone  were  deemed  executorial,  and  the  court  very  properly  held  that 
••where  the  will  provides  for  a  sale  by  the  executor  with  power  to 
reinvest,  and  for  the  sole  purpose  of  reinvestment.  It  is  not  the 
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discharge  of  a  duty  as  executor  but  the  discharge  of  a  duty  as  trus- 
tee." To  the  same  effect  is  Penn  v.  Fogler,  182  111.  76,  55  N.  B. 
192.  In  Greenland  v.  Waddell,  116  N.  Y.  234,  15  Am.  St  Rep.  400, 
22  N.  B.  367,  already  alluded  to,  it  was  said  that  where  the  duties 
to  be  performed  were  active,  in  the  sense  as  applied  to  trusts,  the 
executors  are  deemed  to  be  trustees,  and  the  powers  cannot  be 
executed  by  an  administrator  with  the  will  annexed.  In  this  case 
the  testator  directed  all  her  property  to  be  sold  and  the  proceeds  to 
be  distributed  to  her  brother  and  sister,  each  one-third,  and  the 
Income  from  the  other  third  to  be  paid  to  another  sister  and  her 
husband.  It  was  held  that  the  imperative  direction  to  sell  con- 
verted the  realty  into  personalty  which  were  assets  in  the  hands  of 
the  executor,  and  the  power  to  receive  the  rents  and  profits  of  the 
land  between  the  death  of  the  testatrix  and  the  sale  did  not  qualify 
the  character  of  the  power  of  sale,  and  that  its  execution  devolved 
upon  the  executors  as  such  and  not  as  trustees.  In  Lahey  v.  Kort- 
right,  132  N.  Y.  450,  30  N.  E.  989,  the  power  to  sell  was  coupled 
with  directions  to  invest  the  proceeds  for  the  benefit  of  those  inter- 
ested. This  was  considered  an  active  ti-ust  not  within  the  ordinary 
powers  of  executors  and  survived  to  trustees  subsequently  ap- 
pointed. In  Dunning  v.  Ocean  Nat  Bank,  61  N.  Y.  497,  19  Am,  Rep. 
293,  the  testator's  farm  was  devised  to  his  executors  in  trust  for 
the  benefit  of  beneficiaries,  and  they  were  also  empowered  to  sell 
and  invest  the  proceeds  on  similar  trusts,  and  the  court  held  that  ^ 
an  administrator  with  the  will  annexed  would  not  succeed  to  the 
execution  of  the  trust  powers.  The  rule  was  thus  stated  in  Mott  v. 
Ackerman,  92  N.  Y.  539:  "Where  the  will  gives  a  power  to  the  donee 
In  a  capacity  distinctively  different  from  his  duties  as  executor,  so 
that  as  to  such  duties  he  is  to  be  regarded  wholly  as  trustee  and 
not  at  all  as  executor,  ....  In  such  case  the  power  and  duty  are 
not  those  of  executors,  virtute  officii,  and  do  not  pass  to  the  ad- 
ministrator with  the  will  annexed."  But  this  same  case  goes  on  to 
point  out  that  oiitslde  of  these  cases  "the  instances  are  numerous  in 
which,  by  the  operation  of  a  power  in  trust,  authority  over  the  real 
estate  is  given  to  the  executor  as  such  and  the  better  to  enable  him 
to  perform  the  requirements  of  the  will."  Hence  the  greatest  care 
must  be  exercised  in  order  to  clearly  determine  whether  the  trusts 
are  outside  the  range  of  the  executor's  duties,  or  whether  the  au- 
thority over  the  real  estate  is  conferred  upon  the  executor  by  virtue 
of  his  office,  in  order  to  enable  him  the  better  to  carry  out  the  will. 
This  rule  was  laid  down  in  Calkins  v.  Smith,  41  Mich.  409,  1  N.  W. 
1048,  in  drawing  the  line  between  an  executor's  duties  as  such  and 
as  trustee,  that  when  an  executor  has  paid  the  funeral  expenses, 
debts,  and  legacies,  and  nothing  remains  but  the  division  of  the 
residue,  his  duties  as  an  executor  are  closed,  and  any  further  acts 
In  respect  to  the  estate  are  done  as  the  donee  of  a  power  in  trust. 
This  rule  Is,  however,  not  always  decisive  in  determining  whether 
the  duties  given  to  an  executor  will  pass  to  an  administrator  with  the 
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will  annexed.  And  especially  is  this  tme  where  a  statute  has  en- 
larged the  powers  of  the  executorial  office.  Thus  in  Foxworth  v. 
White,  72  Ala.  224,  the  direction  in  the  will  was  to  keep  the  estate  to- 
gether  for  a  term  of  ten  years,  when  the  property  was  to  be  sold  and 
the  proceeds  divided  among  beneficiaries.  All  the  estate  was  settled 
here,  with  the  exception  of  the  payment  of  a  few  specific  bequests 
which  constituted  a  portion  of  tlie  estate  to  be  held  together.  Yet 
the  duties  and  powers  were  held  to  be  strictly  executorial  under 
statutory  provisions  increasing  the  powers  of  executors,  and  an  ad- 
ministrator with  the  will  annexed  who  was  subsequently  appointed 
was  considered  competent  to  execute  the  powers  conferred.  Even 
in  Alabama  if  a  personal  trust  is  created  to  keep  the  estate  together 
and  to  sell  and  reinvest,  active  duties  being  conferred  upon  the 
executors  named,  the  powers  confen-ed  are  not  strictly  executorial, 
but  concern  a  trust,  and  will  not  pass  to  an  administrator:  Hinson 
V.  Williamson,  74  Ala.  180.  See,  also,  Anderson  v.  McGowan,  42 
Ala.  280.  However,  the  Alabama  rule  is  undoubtedly  liberal,  and  a 
direction  that  the  estate  shall  remain  in  the  hands  of  his  executrix 
for  the  benefit  of  the  testator's  children,  with  a  further  direction 
to  sell  upon  certain  contingency  and  divide  the  proceeds,  is  a  power 
incident  to  the  office  of  executor  and  may  be  exercised  by  an  admin? 
Istrator  with  the  will  annexed.  Except  where  the  powers  of  exec- 
utors have  been  extended,  a  direction  to  keep  an  estate  together  for 
the  benefit  of  beneficiaries  and  to  sell  and  invest  for  a  similar  pur- 
pose would  seem  to  be  a  trust  power  and  not  a  power  usually  an- 
nexed to  the  office  of  executor,  and  that  an  administrator  would 
have  no  authority  to  execute  it.  As  holding  that  a  power  to  manage 
real  property  or  to  sell  and  invest  on  certain  trusts  Is  of  this  char- 
acter, see  I^anning  v.  Sisters  of  St.  Francis,  35  N.  J.  Eq.  392;  Belcher 
V.  Branch,  11  R.  I.  226;  Hunt  v.  Holden,  2  Mass.  168;  Talnter  v. 
Clark,  13  Met.  220;  Waters  v.  Margerum,  60  Pa.  St.  39;  Ross  v.  Bar- 
clay, 18  Pa.  St.  179,  55  Am.  Dec.  616.  But  the  decisions  are  not 
harmonious.  While  the  general  rule  is  recognized  that  a  power  of 
Bale,  In  order  to  be  executed  by  an  administrator  with  the  will  an- 
nexed, must  be  given  to  the  executor  as  such  by  virtue  of  his  office, 
and  must  be  connected  with  the  duties  of  that  office,  and  the  com- 
plementary rule  is  equally  admitted  that  where  the  duties  to  be  per- 
formed are  collateral  to  the  functions  of  an  executor  and  Involve 
the  performance  of  the  active  duties  of  a  trustee,  an  administrator 
cannot  act,  yet  in  the  application  of  these  rules  there  is  conflict. 
The  cases  already  cited  indicate  this  to  some  extent.  Harrison  v. 
Henderson,  7  Heisk.  315,  is  another  case  which  might  reasonably 
have  been  decided  differently.  The  will  in  question  provided  not 
merely  for  a  sale  of  the  property  and  a  division  of  the  proceeds. 
As  to  this  part,  the  better  rule  undoubtedly  is  that  such  duties  are 
distinctively  executorial  and  may  be  performed  by  an  administrator. 
But  a  portion  of  the  proceeds  was  to  be  invested  and  held  upon  cer- 
tain ti'usts,  the  income  to  be  paid  t»  a  ceitain  beneficiary  and  the 
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principal  to  be  given  eventually  to  another  beneficiary.  This  Is 
certainly  as  plain  a  trust  as  could  be  created.  And  yet  the  duties 
connected  with  Its  execution  were  held  to  be  strictly  executorial 
and  hence  would  pass  to  an  administrator  with  the  will  annexed. 

Some  of  the  states  have,  under  their  statutory  enactments,  thrown 
aside  all  distinction  between  trust  powers  and  powers  strictly  execu- 
torial, holding  that  the  legislature  intended  to  abrogate  all  such 
differences  and  to  confer  upon  administrators  with  the  will  an- 
nexed as  full  powers  as  an  executor  would  take.  In  such  cases  it 
must  not  be  lost  sight  of  that  this  does  not  apply  to  purely  personal 
and  discretionary  powers,  which  can  be  executed  only  by  the  exec- 
utors named.  In  North  Carolina  the  most  extensive  trusts,  outside 
of  tliose  purely  personal  and  discretionary,  may  be  executed  by  an 
administrator.  The  statute  In  that  state  Is  very  broad  In  Its  terms- 
section  2168  of  the  code— and  reads  thus:  "In  all  cases  where  letters 
of  administration  with  the  will  annexed  are  granted,  the  will  of  the 
testator  must  be  observed  and  performed  by  the  administrator  with 
the  will  annexed,  both  In  respect  to  real  and  personal  property, 
and  an  administrator  with  the  will  annexed  has  all  the  rights  and 
powers,  and  is  subject  to  the  same  duties,  as  if  he  had  been  named 
executor  in  the  will."  Under  this  statute,  It  was  held  In  Creech  v. 
Grainger,  106  N.  C.  213,  10  S.  B.  1032,  that  "the  administrator  with 
the  will  annexed  becomes  a  trustee  for  any  trusts  declared  in  the 
will  which  could  pass  and  be  transferred  to  anyone,  as  much  as  if 
he  had  been  named  executor."  Obviously,  In  states  where  such  stat- 
utes and  decisions  prevail,  the  distinction  we  have  pointed  out  be- 
tween powers  of  sale  distinctively  executorial  and  those  connected 
with  some  trust  collateral  to  the  duties  of  an  executor  is  of  little 
moment.  And  this  for  the  reason  that  executors  as  such  are  given 
the  fullest  powers  over  both  real  and  personal  property,  and  an 
administrator  succeeds  to  these  powers.  Hence  most  powers  In 
trust,  which  Involve  merely  a  sale  and  an  investment  for  the  benefit 
of  beneficiaries,  are  deemed  executorial  in  character.  They  are  for 
an  administrative  purpose  and  will  survive.  The  tendency  is  to 
construe  powers.  If  possible,  as  held  by  executors  virtute  officii. 
The  California  statute  is  very  broad,  and  under  It  a  power  to  sell 
and  invest  for  the  benefit  of  beneficiaries  Is  for  an  administrative 
purpose  and  will  pass  to  an  administrator  with  the  will  annexed: 
Kldwell  v.  Brummagim,  32  Cal.  436.  The  powers  of  executors  In 
California  extend  both  to  real  and  personal  property:  See  the  princi- 
pal case.  In  Virginia,  it  has  been  held,  even  under  a  statute  very 
general  in  Its  terms,  that  a  trust  power  will  pass  to  an  administra- 
tor. The  statute  provided  that  If  the  executor  died  before  the 
power  of  sale  was  exercised  the  sale  should  be  made  by  the  person 
to  whom  administration  with  the  will  annexed  was  granted.  This 
act  is  general  in  its  language,  and  the  usual  construction  would  be 
that  it  conferred  no  authority  on  an  administrator  to  perform  duties 
other  than  those  distinctively  executorial.    However,  in  Brown  v. 
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Armlstead,  6  Rand.  594,  under  a  will  empowering  an  executor  to 
sell  land  and  "to  apply  the  said  money  to  any  use  or  uses  he  in  his 
discretion  may  deem  best  for  the  benefit  of  my  wife  and  all  my 
children,"  it  was  held  that  an  administrator  with  the  will  annexed 
might  make  a  valid  sale  of  the  land  and  apply  the  proceeds  for  the 
benefit  of  the  beneficiaries.  The  court  very  aptly  observed  that 
this  was  a  power  connected  with  a  trust,  and  that  equity  will  not 
allow  a  trust  to  fail  for  want  of  a  trustee.  But  the  court  went 
further  and  said  that  the  statute  was  intended  to  save  parties  from 
the  delay  and  expense  Incident  to  resorting  to  a  court  of  equity  to 
appoint  a  trustee,  and  held  that  the  administrator  could  act  as  the 
trustee.  We  question  the  soundness  of  this  decision.  It  is  one 
thing  to  say  that  equity  will  not  allow  a  trust  to  fail  for  the  want 
of  a  trustee,  and  quite  a  different  thing  to  say  that  therefore  an 
administrator  with  the  will  annexed  may,  by  virtue  of  his  office, 
perform  the  trusts  conferred  upon  an  executor.  This  conclusion  is 
not  justified.  Whether  he  can  perform  the  trust  depends  not  at  all 
on  whether  the  cTiginal  trustee  is  dead  or  refuses  to  act,  but  solely 
on  whether  the  duties  to  be  performed  are  of  an  executorial  char- 
acter or  not.  The  principle  set  forth  in  this  case  that  where  a 
power  of  sale  coupled  with  a  trust  is  given  to  several  executors  it 
will  survive  for  the  benefit  of  the  beneficiaries  is  true  when  prop- 
erly applied.  We  have  seen  in  an  earlier  part  of  this  note  that 
it  does  survive  to  a  single  executor,  or  to  more  than  one,  if  the 
others  die  or  refuse  to  act.  And,  as  there  stated,  such  a  rule  is  just 
and  reasonable  and  manifestly  within  the  intent  of  the  testator. 
But  this  doctrine  of  the  survival  of  trust  powers  does  not  extend 
to  administrators  with  the  will  annexed,  unless  the  duties  to  be 
performed  are  strictly  executorial  in  character.  In  this  Virginia 
case  it  is  very  doubtful  whether  the  duties  to  be  performed  in  con- 
nection with  the  power  of  sale  were  of  such  a  character.  Unless  the 
duties  of  an  executor  have  been  extended  by  statute,  we  should  say 
that  a  power  to  sell  and  to  hold  the  money  in  trust  to  use  for  the 
benefit  of  named  beneficiaries  was  not  an  executorial  function,  but 
was  a  trust  collateral  to  the  administration  of  the  estate.  A  simi- 
lar criticism  might  be  made  upon  the  case  of  Evans  v.  Blackiston, 
66  Mo.  437,  which  cites  the  Virginia  case  with  approval.  While  we 
question  the  correctness  of  these  decisions  so  far  as  the  application 
of  the  general  doctrine  is  concerned,  yet  there  is  considerable  sound 
sense  in  them,  for  the  reason  that  there  is  less  expense  and  trouble 
In  allowing  the  administrator  to  act  than  there  Is  In  severing  his 
trust  duties  from  him  and  bestowing  them  upon  an  appointed  trustee 
and  confining  the  administrator  to  the  ordinary  duties  connected 
with  his  office.  As  was  said  in  Evans  v.  Blackiston,  66  Mo.  437:  "We 
are  not  able  to  perceive  any  reason  why.  In  the  event  of  his  refusal 
to  act,  the  administrator  with  the  will  annexed  cannot  execute  the 
power  under  direct  legislative  warrant,  as  well  ns  a  trustee  undor 
an  appointment  of  the  chancellor  could  do."    In  interpreting  the 
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act  Itself,  the  court  said:  'It  was  doubtless  Intended  by  the  legis- 
lature, through  this  enactment,  to  get  rid  of  the  obstructions  and 
subtle  distinctions  prevailing  as  to  the  persons  who  should  be 
charged  with  the  execution  of  a  power  conferred  in  a  will,  when  the 
appointee  or  appointees  of  the  power  declined  or  failed  to  execute 
It"  Such  decisions  certainly  have  the  tendency  of  clearing  up  the 
whole  matter,  and  of  making  plain  that  which  in  most  of  our  states 
has  been  involved  in  doubt  and  uncertainty.  We  believe  the  more 
reasonable  rule  to  be,  that  as  to  an  ordinary  power  to  sell  real  es- 
tate and  invest  the  proceeds  for  the  benefit  of  beneficiaries,  this 
should  be  deemed  a  power  administrative  In  character  and  annexed 
to  the  office  of  executor,  so  that  it  will  pass  to  and  may  be  executed 
by  an  administrator  with  the  will  annexed.  Even  in  New  York  the 
tendency  Is  toward  this  rule,  though  the  question  seems  not  to  have 
been  definitely  settled  yet:  See  Mott  v.  Ackerman,  92  N.  Y.  539. 
Even  In  these  jurisdictions  It  Is  not  every  case  of  a  power  in  trust 
that  will  pass  to  an  administrator.  Ordinary  trusts  he  may  execute, 
but  there  can  be  such  a  distinct  and  Independent  personal  trust  that 
an  administrator  would  have  no  authority  to  act:  See  In  re  Final 
Settlement  of  Rickenbaugh,  42  Mo.  App.  328.  It  must  not  be  sup- 
posed, however,  that  because  an  administrator  with  the  will  an- 
nexed cannot  execute  collateral  trusts  they  will  fall.  Equity  will 
never  allow  a  trust  to  fail  for  want  of  a  trustee.  Accordingly, 
where  executors  occupy  a  purely  trust  relationship  in  the  execution 
of  a  power  of  sale,  and  such  duties  are  not  annexed  to  their  office, 
a  court  of  equity  may,  upon  their  death,  or  refusal  to  act,  or  re- 
moval, appoint  a  trustee  to  carry  out  the  trusts  created  by  the  will: 
See  Lahey  v.  Korti-ight,  132  N.  Y.  450,  30  N.  E.  989;  Cooke  v.  Piatt, 
98  N.  Y.  35;  Greenough  v.  Welles,  10  Gush,  571. 

The  administrator  with  the  will  annexed  may  himself  come  Into 
equity  and  ask  for  the  appointment  of  a  trustee  to  carry  out  the 
trust  powers  created  by  the  will:  Mulligan  v.  Lambe,  178  111.  130,  52 
N.  E.  1052;  Penn  v.  Fogler,  182  111.  76,  55  N.  E.  192.  Even  where 
the  power  of  sale  might  be  exercised  by  an  administrator,  if  one 
had  been  appointed.  It  seems  that  this  will  not  prevent  a  court  of 
equity  from  appointing  a  trustee  to  execute  the  trust  power  where 
no  administrator  has  been  appointed:  Faile  v.  Grawford,  30  N.  Y. 
App.  Div.  536;  52  N.  Y.  Supp.  353.  It  has  been  held  that  where  an 
executor,  who  is  given  a  power  of  sale  by  the  will,  dies  before  the 
testator,  an  administrator  cannot  be  appointed  to  execute  the  power 
of  sale.  No  power  of  sale  Is  transmitted  to  the  administrator  be- 
cause none  ever  vested  In  the  executor.  In  such  a  case  a  court  of 
equity  must  appoint  a  trustee  to  execute  the  power  of  sale:  Wilcoxon 
V.  Reese,  63  Md.  542.  We  doubt  the  correctness  of  such  a  decision. 
The  opposite  has  been  held,  and  this  is  certainly  the  better  rule 
where  the  duties  are  executorial  in  character  and  not  discretionary: 
Drummond  v.  Jones,  44  N.  J.  Eq.  53,  13  Atl.  611. 
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Delegation  of  Power  of  fifole  .—Generally  speaking,  a  power  of  sale 
conferred  upon  an  executor  or  other  person  by  a  will  cannot  be 
delegated  by  such  donee  to  another.  The  donee  must  execute  the 
power  himself:  Newton  v.  Bronson,  13  N.  Y.  587,  67  Am,  Dec.  89; 
Floyd  V.  Johnson,  2  Litt.  109,  13  Am.  Dec.  255;  Neal  v.  Patten,  47 
Ga.  73;  Blacls  v.  Erwin,  Harp.  411;  Winthrop  v.  Attorney  General, 
128  Mass.  258;  Terrell  v,  McGown,  91  Tex.  231,  43  S.  W.  2;  May  v. 
Frazee,  4  Litt  391,  14  Am.  Dec.  159.  Especially  is  this  true  where 
a  personal  trust  or  discretion  is  reposed  in  the  donee.  Indeed,  a 
power  of  this  l£ind  is  generally  considered  a  personal  trust  and 
confidence,  which  cannot  be  committed  to  another:  Newton  v.  Bron- 
son, 13  N.  Y.  587,  67  Am.  Dec.  89;  Berger  v.  Duff,  4  Johns.  Ch.  368; 
T^^rrell  v.  McCown.  91  Tex.  231,  43  S.  W.  2. 

It  must  not  be  thought,  however,  that  this  rule  prohibiting  the 
delegation  of  a  power  of  sale  imposes  upon  the  executor  the  neces- 
sity of  performing  in  person  every  act  in  connection  with  the  exe- 
cution of  such  power.  That  he  cannot  under  any  circumstances 
delegate  the  exercise  of  his  Judgment  and  discretion  is  undoubtedly 
true:  Berger  v.  Duff,  4  Johns.  Ch.  368.  Some  of  the  cases  intimate 
that  any  delegation  is  improper,  and  that  an  act  done  by  another 
cannot  be  ratified  by  the  donee  of  the  power:  Neal  v.  Patten,  47  Ga. 
73.  A  nalied  power  of  sale  probably  cannot  be  delegated:  May  v. 
Frazee,  4  Litt  391,  14  Am.  Dec.  159.  Few  powers  of  sale,  however, 
are  of  this  character;  they  are  ordinarily  connected  with  other 
duties.  The  reason  why  a  power  of  sale  cannot  be  delegated  is 
that  the  donor  has  a  right  to  the  personal  judgment,  care,  and  slcill 
of  his  agent,  and  it  is  on  account  of  these  personal  qualifications 
that  the  donee  is  presumed  to  have  been  selected  by  the  testator. 
And  the  donee  is  not  permitted  to  intrust  his  powers  to  another, 
since  that  other  might  bind  the  estate  by  a  transaction  which  the 
donee  himself  would  not  have  considered  advantageous.  But  there 
are  some  acts  to  which  such  reasons  do  not  apply,  and  other  acts 
with  reference  to  which  these  reasons  are  obviated  by  a  subsequent 
ratification  on  the  part  of  the  donee.  Thus  where  the  act  to  be 
done  requires  the  exercise  of  no  discretion,  as  the  publication  of  a 
notice  of  the  time  of  sale,  Its  performance  may  be  delegated  to 
another:  Singleton  v.  Scott,  11  Iowa,  589.  Where  no  personal  con- 
fidence or  discretion  Is  reposed,  the  execution  of  the  power  may  be 
delegated:  Paul  v.  Fulton,  32  Mo.  110,  82  Am.  Dec.  124.  The  mere 
formal  execution  of  deeds  upon  terms  which  are  satisfactory  to  the 
donee  of  the  power  may  properly  be  delegated:  Terrell  v.  McCown, 
91  Tex.  231,  43  S.  W.  2.  Executors  with  a  power  of  sale  may  em- 
ploy agents  to  negotiate  for  the  sale  of  the  testator's  lands:  Arm- 
strong V.  O'Brien,  83  Tex.  635,  19  S.  W.  268;  O'Brien  v.  Gilleland, 
79  Tex.  602,  15  S.  W.  681;  McCown  v.  Terrell,  9  Tex.  Civ.  App.  66, 
29  S.  W.  484;  Lewis  v.  Reed,  11  Ind.  239.  If  the  control  and  discre- 
tionary power  given  to  an  executor  are  not  delegated  to  another,  the 
rule  is  sotlsfied.    Mere  mechanical  acts  may  always  be  delegated: 
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McCown  V.  Terrell.  9  Tex.  Civ.  App.  66,  29  S.  W.  484.  And  even 
more  important  acts  may  be  performed  by  an  agent,  provided  the 
donee  of  the  power  himself  has  an  opportunity  to,  and  does  actually, 
pxercise  the  discretion  reposed  in  him  by  the  testator.  Thus  where  a 
contract  for  the  sale  of  lands  Is  made  by  another  than  the  executor, 
who  has  power  to  sell  lands,  the  contract  Is  made  valid  when  the 
executor  ratifies  it,  with  full  Isnowledge  of  the  facts,  since  in  ratify- 
ing he  exercises  the  discretionary  powers  of  his  personal  trust:  New- 
ton V.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89.  Colsten  v.  Chaudet,  4 
Bush,  606,  seems  to  sanction  a  right  In  an  executor  to  delegate  a 
power  of  sale  more  extensive  tlian  is  admitted  elsewhere.  An  exec- 
utor may  authorize  an  agent  to  negotiate  sales  and  to  subdivide  land 
to  suit  purchasers;  provided  when  the  sales  are  made  and  reported  to 
the  executor  he  considers  such  sales  advantageous  and  assents  there- 
to, since  by  talcing  such  action  he  exercises  all  the  discretionary  pow- 
ers conferred  by  the  will.  The  agent's  act  in  negotiating  a  sale  and 
executing  a  deed  does  not  bind  the  estate,  except  as  supplemented 
by  the  exercise  of  the  executor's  discretion  In  favor  of  the  transac- 
tion. "In  order  to  fully  execute  the  power  of  sale  conferred  upon 
an  executor  two  classes  of  acts  must  be  performed,"  said  the  court  In 
Terrell  v.  McCown,  91  Tex.  231,  43  S.  W.  21:  "1.  Those  Involving  the 
exercise  of  discretion  or  judgment;  and  2.  Those  which  do  not,  but 
are  merely  executive  in  character;  but  while  it  talses  both  to  so 
execute  the  power  as  to  bind  the  estate,  and  while  the  former  must 
be  performed  by  the  executor  and  need  not  be  evidenced  by  writing, 
the  latter  may  be  done  through  an  agent;  and  there  is  no  rule  of 
law  requiring  that  both  classes  of  acts  be  performed  at  the  same 
time  or  prescribing  which  shall  be  done  first"  The  ratification 
may  have  to  be  in  writing  to  satisfy  the  statute  of  frauds:  Newton 
V.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89. 

An  Executor  of  an  Executor,  at  common  law,  succeeded  to  the  gen- 
eral rights  of  his  testator,  the  original  executor,  in  the  execution 
of  the  will  of  the  first  testator.  This  common-law  rule  still  pre- 
vails where  not  changed  by  statute.  This  being  so,  the  question 
might  arise  as  to  whether  a  power  of  sale  conferred  upon  an  exec- 
utor would  pass  to  his  executor.  The  rule  seems  to  have  been  that 
nalced  powers  would  not  pass  to  the  executor  of  an  executor,  but 
where  the  power  was  conferred  upon  the  first  executor  In  trust 
and  virtute  officii.  It  would  survive  and  pass  to  his  executor: 
Reeves  v.  Tappan,  21  S.  C.  1.  Whether  the  power  of  sale  is  talten 
by  virtue  of  the  office  would  depend  largely  on  the  condition  of  the 
law  In  the  state  where  the  power  was  conferred.  Of  course.  If  the 
first  testator  intended  the  executor  of  his  executor  to  succeed  to 
the  power  he  will  do  so.  And  where  there  Is  an  Implied  power  of 
sale  In  the  first  executor  for  purely  administrative  purposes,  his 
executor  will  succeed  to  this  power:  See  Chambers  v.  Tulane,  9 
N.  J.  Eq.  146.  In  this  case  it  was  said:  "That  the  executor  of  an 
executor  has  full  power  and  authority  by  law  to  execute  the  will  of 
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the  original  testator  there  can  be  no  doubt;  but  this  power  and 
authority,  conferred  by  law,  extends  only  to  the  duties  properly 
appertaining  to  the  office  of  executor.  It  is  the  duty  of  an  executor, 
which  the  law  imposes  on  him,  to  pay  the  debts,  distribute  the  fund, 
and  settle  the  personal  estate  of  the  testator;  and  these  duties 
are,  by  law,  transmitted  to  his  executor.  But  it  is  no  part  of  an 
executor's  duty  to  sell  the  real  estate;  and  he  cannot  meddle  with 
it,  unless  by  authority  of  the  statute  in  particular  cases,  or  by  the 
express  directions  of  the  testator."  This  question  seems  to  have 
been  of  little  practical  importance,  judging  from  the  slight  amount 
of  litigation  respecting  it  which  has  arisen.  The  problems  relative 
to  who  may  execute  a  power  of  sale  conferred  by  a  will  are  those 
previously  discussed.  The  general  rule  governing  the  rights  of  an 
executor  of  an  executor  is  that  stated  in  the  first  part  of  this  para- 
graph. A  purely  discretionary  power  of  sale  cannot  be  executed  by 
the  executor  of  an  executor:  Chambers  v.  Tulane,  9  N.  J.  Eq.  146. 


ALAMEDA  MACADAMIZINQ  COMPANY  v.  PEINGLE. 
[180  Cal.  226,  62  Pac.  394.] 

STREET  ASSESSMENTS  —  BOND  GUARANTEEING 
WORK  FOR  ONE  YEAR.— A  MUNICIPAL  ORDINANCE  requiring 
a  contractor  for  street  improvements  to  file  a  bond  guaranteeing 
the  worli  for  one  year  from  injury  by  ordinary  use  is  unauthorized. 
Increases  the  burdens  of  the  property  owner,  and  renders  the  con- 
tract and  assessment  void. 

STREET  IMPROVEMENTS  —  DUTY  OF  OFFICERS  — 
BONDS.— Municipal  officers  are  charged  with  the  duty  of  seeing 
that  street  Improvement  work  is  properly  done,  and  a  bond  given 
by  the  contractor  cannot  be  substituted  for  the  performance  of  this 
duty. 

Johnson  &  Shaw  and  James  C.  Martin,  for  the  appellant. 

Duncan  Hayne  and  William  B.  Pringle,  for  the  respondents. 

227  COOPER,  C.  This  action  was  brought  to  foreclose  a 
street  assessment  lien  under  an  assessment  issued  by  the  super- 
intendent of  streets  of  the  city  of  Oakland.  Defendants  recov- 
ered judgment,  and  this  appeal  is  by  plaintiff  from  the  judgment 
and  order  denying  a  new  trial.  It  appears  that  the  contract 
was  let  under  the  street  law,  and  an  ordinance  duly  adopted  by 
the  city,  which  provided,  among  other  things,  that  all  persons 
bidding  for  street  work  shall  "file  a  bond  in  the  sum  to  be  de- 
termined by  the  mayor  guaranteeing  the  work  for  one  year 
from  injury  by  ordinary  use.'*     Was  this  specification  author- 
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ized  by  the  statute,  and  did  it  increase  the  burdens  of  the  prop- 
erty owner?  We  think  it  was  unauthorized  by  the  statute  and 
that  it  increased  the  burdens  of  the  property  owner  and  made 
the  contract  and  assessment  void:  Brown  v.  Jenks,  98  Cal.  12,  33 
Pac.  701;  Burnett  v.  Llewelyn,  33  Pac.  702.  In  the  first  case 
cited  the  provision  required  the  contractor  to  give  a  bond  "for 
keeping  the  streets  so  improved  in  thorough  repair  for  the  term 
of  five  years  from  the  completion  of  the  contract,"  and  it  was 
held  that  the  provision  was  not  authorized  and  rendered  the 
contract  and  lien  void.  In  the  opinion  it  is  said:  "The  bond 
is  not  only  unauthorized  by  the  words  of  the  statute,  but  by 
the  requirement  changes,  and  may  increase,  the  burdens  of  the 
property  owner.  It  is  manifest  that  the  obligation  to  keep  the 
street  in  repair  for  five  years  is  a  burden  which  one  would  not 
undertake  for  nothing.  Therefore,  a  contractor  would  charge 
a  higher  price  for  the  work  when  he  was  forced  to  contract  also 
for  repairs.  The  expense  undertaken  is  indefinite,  and  the  prop- 
erty owner  must  pay  for  them  in  advance,  whereas  the  statute 
provides  for  repairs  after  the  necessity  for  them  appears.  Then, 
it  being  contingent,  he  will  be  paying  for  repairs  which  may 
never  be  required.'* 

It  is  said  that  the  provision  here  only  guarantees  the  work, 
and  does  not  require  the  contractor  to  keep  the  streets  in  repair, 
as  was  the  case  in  Brown  v.  Jenks,  98  Cal.  13,  32  Pac.  701.  But 
we  are  unable  to  draw  any  such  nice  shades  of  distinction.  The 
contractor  under  the  bond  was  bound  "to  guarantee  the  work 
for  one  year  from  injury  by  ordinary  use."  It  is  a  self-evident 
proposition  that  the  use  of  a  paved  or  macadamized  street  by 
the  traveling  ^^^  public  for  one  year  will  injure  it  to  some  ex- 
tent, at  least.  The  material  of  which  the  pavement  is  made  may 
wear  in  places,  break,  or  become  injured  in  others;  and  under 
this  bond  the  contractor  was  required  to  either  make  the  neces- 
sary and  proper  repairs  himself,  or  the  city  could  make  them  and 
recover  of  him  and  his  bondsmen  the  cost  of  such  repairs.  The 
amount  of  such  injury  by  ordinary  use  is  a  matter  of  conjecture. 
It  might  be  one  thoiisand  dollars  or  much  more,  but  whether 
more  or  less  the  principle  is  the  same.  It  could  make  no  dif- 
ference, in  case  the  injury  was  one  thousand  dollars,  whether 
the  contractor  should  spend  the  one  thousand  dollars  in  mak- 
ing good  the  injury  by  repairing  the  street  himself,  or  pay  it 
to  the  city  and  let  the  city  spend  it  for  the  same  purpose. 
Neither  does  the  time  make  any  difference.  If  a  contract  to 
keep  in  repair  for  five  years  is  a  burden  upon  the  taxpayers. 


126  Amebican  State  Reports,  Vol.  80.  [California, 

so  is  a  contract  to  keep  in  repair  for  one  year.  Such  contract 
is  a  burden  in  either  case,  although  differing  in  degree.  No 
contractor  would  undertake  for  nothing,  after  having  fully  com- 
plied with  his  contract,  to  guarantee  the  work  "from  injury  by 
ordinary  use"  for  one  year.  And  no  matter  how  carefully  and 
conscientiously  the  contractor  may  have  complied  with  his  con- 
tract in  every  detail,  so  as  to  be  entitled  to  all  agreed  to  be 
paid  him,  he  must,  in  addition  to  having  so  performed  his 
contract,  pay  the  wear  and  tear  of  the  street  by  ordinary  use 
for  one  year. 

It  is  argued  that  the  bond  was  required  as  a  guaranty  that 
the  work  would  be  well  done  and  that  the  bidder  was  respon- 
sible. The  amount  of  the  bond  is  not  fixed  by  the  ordinance, 
but  is  left  to  the  arbitrary  discretion  of  the  mayor.  He  might 
require  a  very  small  bond  of  one  bidder  or  class  of  bidders,  and 
a  very  large  one  of  some  other  bidder  or  class  of  bidders.  But  it 
is  not  necessary  to  decide  as  to  whether  or  not  the  city  council 
could  delegate  such  authority  to  the  mayor.  The  contention  is 
fully  answered  in  Brown  v.  Jenks,  98  Cal.  12,  32  Pac.  701,  where 
it  is  said:  "Officers  are  provided  and  vested  with  the  power  and 
charged  with  the  duty  of  seeing  that  such  work  is  properly  done. 
A  bond  cannot  be  substituted  for  the  performance  of  this  duty." 

We  are  unable  to  distinguish  this  case  from  the  rule  laid 
down  in  Brown  v.  Jenks,  98  Cal,  12,  33  Pac.  701. 

^®  It  is  claimed  that  a  different  rule  has  been  adopted  in 
other  states.  An  examination  of  the  cases  cited  has  been  made, 
and  we  fail  to  find  any  different  rule  in  any  state  except  where 
the  statute  is  different  from  ours.  The  question  has  lately  been 
discussed  and  the  authorities  reviewed  by  the  supreme  court  of 
Oregon  in  Portland  v.  Bituminous  Pavement  etc.  Co.,  33  Or. 
307,  72  Am.  St.  Rep.  713,  52  Pac.  28,  and  the  rule  here  adopted 
approved  and  followed.  The  court  in  conclusion  said:  "It  is 
clear  that  under  the  authorities,  based  upon  what  we  believe 
to  be  sound  reasoning,  the  assessm'ent  against  property  to  meet 
the  additional  expense  of  such  repairs  was  unwarranted  by  the 
charter."  In  this  case  we  think  it  perfectly  clear  that  the  as- 
sessment against  the  property  of  defendants  included  the  ad- 
ditional expense  of  the  repairs  of  the  street  for  one  year,  by 
reason  of  all  damages  from  injury  by  ordinary  use.  This  must 
have  been  the  view  taken  by  all  the  parties  when  the  bond  in 
this  case  was  prepared  and  approved  by  the  mayor,  for  the  con- 
dition there  in  "that  the  said  company  shall  keep  in  good  repair 
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....  for  the  term  of  twelve  montlis  from  the  completion  and 
acceptance  of  the  work.'* 

If  the  views  herein  expressed  are  correct,  it  is  not  necessarj; 
to  discuss  any  other  question  in  the  case. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


STREET  IMPROVEMENTS— REPAIRS.— A  city  has  no  power 
to  incorporate  in  a  street  paving  contract  a  condition  tliat  the  con- 
tractor shall  keep  up  repairs  for  five  years,  because  the  effect  of  the 
condition  is  to  impose  on  property  owners  an  added  burden  for 
anticipated  repairs.  An  assessment  to  meet  the  additional  expense 
of  such  repairs  is  unwarranted:  Portland  v.  Bituminous  Pav.  Co., 
S3  Or.  307,  72  Am.  St  Rep.  713,  52  Pac  28. 


BYRKE  V.  McGEATH. 
[130  Cal.  316,  62   Pac.  559.] 

TRUST  FUNDS— IDENTITY— CLAIM  AGAINST  ESTATE 
OF  DECEASED  PERSON.— The  beneficiary  of  a  trust  fund  held 
by  a  decedent,  who  Is  able  to  Identify  such  fund,  may  enforce  the 
trust  without  presenting  his  claim  against  the  estate  within  the 
time  required  by  law. 

TRUST  FUND  —  IDENTIFICATION  —  INVESTMENT  IN 
DRUG  BUSINESS.— In  a  suit  to  enforce  a  trust,  evidence  that  the 
trustee  employed  the  trust  fund  of  two  thousand  five  hundred  dol- 
lars, to  which  was  added  five  hundred  dollars  of  his  own,  In  the 
purchase  of  a  drug  store,  stocli,  and  fixtures,  and  that  the  business 
was  carried  on  at  a  profit  until  the  trustee's  death,  sufficiently 
identifies  the  trust  fund,  and  a  contrary  finding  by  the  trial  court  Is 
against  the  evidence. 

TRUST  FUND  —  ADVANCEMENT  BY  FATHER  — MIN- 
GLING OP  FUNDS.— AVhere  a  father,  who  holds  two  thousand  five 
hundred  dollars  In  trust  for  the  support  of  his  children,  adds  there- 
to five  hundred  dollars  of  his  own  money  and  invests  the  whole 
in  a  drug  business,  the  father's  investment.  If  not  deemed  an  ad- 
^ancement,  simply  glyes  him  an  undivided  Interest  In  the  concern, 
or,  if  considered  as  a  mingling  of  his  property  with  trust  funds,  the 
wliole  belongs  to  such  fund  on  the  principle  of  accession. 

TRUST  FUND  — WHAT  CONSTITUTES  —  IDENTIFICA- 
TION—DRUG  BUSINESS.— Where  trust  funds  have  been  Invested 
In  a  drug  business,  the  question  of  Identity  does  not  relate  to  the 
specific  items  of  stock  and  fixtures  constituting  the  drug  store  at 
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the  time  of  the  purchase,  but  to  the  drug  store  Itself,  which  Is  to  be 
regarded  collectively  as  a  thing  or  entity  distinct  from  the  material 
things  momentarily  constituting  it. 

TRUST  FUND— RIGHT  OB^  BENEFICIARY  AS  AGAINST 
CREDITOR. — Beneficiaries  of  a  trust  fund  held  by  a  deceased 
trustee,  and  which  has  been  Identified,  may  enforce  such  trust 
against  the  administrator,  and  a  general  creditor  of  the  deceased, 
who  gave  him  credit  upon  the  belief  that  he  owned  the  trust  prop- 
erty, has  no  equities  superior  to  theirs,  and  cannot  object  to  its 
enforcement. 

TRUST  — DEATH  OF  TRUSTEE  —  APPOINTMENT  OF 
NEW  TRUSTEE.— Where  property  is  held  by  a  father  in  trust  for 
the  maintenance,  support,  and  education  of  his  children,  the  trust 
does  not  terminate  with  the  father's  death,  and  a  new  trustee  will 
be  appointed  to  talie  charge  of  the  trust  fund. 

TRUST  —  WILL  —  REMAINDER  UNDISPOSED  OF— SUC- 
CESSION.—Where  a  wife  by  her  will  leaves  property  to  her  hus- 
band in  trust  for  the  maintenance,  support,  and  education  of  their 
children,  the  remainder,  not  being  disposed  of  by  such  will,  passes 
by  intestate  succession  one-third  to  the  father  and  two-thirds  to  the 
children. 

Alfred  D.  Mason,  for  the  appellants. 
A.  J.  Ridge,  for  the  respondent. 

818  Tjjpi  COURT.  Appeal  from  judgment  for  defendant, 
and  from  order  denying  plaintiffs'  motion  for  new  trial.  The 
appeal  from  the  judgment  was  taken  more  than  six  months  after 
the  entry  of  judgment,  and  must  be  dismissed.  The  cause  was 
before  this  court  on  a  former  appeal  (Byrne  v.  Byrne,  113  Cal. 
294,  45  Pac.  536),  and  is  thus  stated  in  the  report  of  the  case: 

"Plaintiffs,  who  are  the  children  of  Michael  Byrne,  Jr.,  de- 
ceased, commenced  this  action  against  the  administratrix  of 
his  estate  and  the  creditors  thereof,  seeking  a  decree  that  cer- 
tain property  which  had  come  into  the  possession  of  the  ad- 
ministratrix as  the  property  of  the  estate  was  in  fact  held  by 

their  father  as  trustee  in  trust  for  them The  estate 

of  Michael  Byrne,  Jr.,  is  admittedly  insolvent,  and  the  defend- 
ants in  interest  are  creditors  of  his  estate  with  allowed  claims. 
Plaintiffs,  having  failed  to  present  their  claims  against  the 
estate  within  the  time  contemplated  by  law,  are  here  seeking 
to  follow,  and  claim  to  have  followed,  and  the  court  finds  they 
did  follow,  the  specific  property  of  the  trust  through  its  muta- 
tions in  form." 

On  the  former  appeal — ^which  resulted  adversely  to  the  de- 
fendant— there  were  several  errors  of  law  that  do  not  occur 
in  the  present  record.  There  is,  also,  now  additional  evidence 
which,  it  is  claimed  by  appellant,  establishes  the  trust  and  the 
identity  of  the  trust  fund.     There  is  also  another  important 
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difference  between  the  case  as  then  and  as  now  presented.  On 
the  present  appeal  many  of  the  facts  relied  upon  by  the  ap- 
pellant are  specifically  found  by  the  court,  and  on  this  appeal 
must  be  accepted  as  true. 

The  case  as  found  by  the  court  is  in  effect  as  follows:  Plain- 
tiffs and  defendant  Mary  F.  Byrne  are  the  children  of  the 
deceased,  Michael  F.  Byrne,  Jr.,  and  of  Mary  E.  Byrne.  The 
***  mother  died  January,  1878,  leaving  a  will,  which  was  duly 
probated,  wherein  she  appointed  her  husband  executor  and  de- 
vised and  bequeathed  him  in  trust,  for  the  support,  maintenance, 
and  education  of  the  children,  all  her  property,  real  and  per- 
sonal. Byrne  accepted  the  trust,  and  as  trustee  came  into  pos- 
session of  two  thousand  five  hundred  dollars  as  part  of  the 
trust  fund;  and  on  the  thirty-first  day  of  December,  1883,  in- 
vested this  sum,  with  five  hundred  dollars  of  his  own,  in  the 
purchase  of  "the  personal  property  particularly  described  in 
subdivision  4  of  said  amended  complaint,"  taking  the  title  in 
his  own  name,  the  property  so  purchased  and  described  con- 
sisting of  a  drug  store,  stock,  fixtures,  etc.,  in  the  town  of 
Grass  Valley. 

But  the  court  found,  in  effect,  that  neither  the  personal  prop- 
erty so  purchased  nor  the  proceeds  thereof  were  traced  and 
identified  by  the  evidence. 

The  sole  question  in  the  case  is  as  to  the  sufficiency  of  the 
evidence  to  support  the  finding  last  cited.  The  same  question 
is  therefore  presented  as  in  the  former  case,  viz.:  "Whether 
or  not  plaintiffs  [have]  followed  the  trust  fund  in  its  mutations, 
and  have  sufficiently  identified  it  to  avoid  the  rule  laid  down 
iQ  Lathrop  v.  Bampton,  31  Cal.  17,  89  Am.  Dec.  141,  which 
places  the  beneficiary  who  is  unable  so  to  follow  the  trust  funds 
in  the  position  of  a  general  creditor  of  the  estate."  But  as  it 
is  now  found  that  the  original  trust  fund  was  invested  in  the 
property  described  in  the  complaint,  the  question  will  relate  only 
to  the  proceeds  of  the  trust  property. 

In  addition  to  the  facts  found,  the  following  facts  appear 
from  the  evidence:  The  business  was  carried  on  in  the  same 
location  by  Byrne  at  a  profit  of  from  one  hundred  and  seventy- 
five  to  two  hundred  dollars  a  month,  until  his  death,  December 
7,  1887,  at  which  time,  as  appears  from  the  petition  of  the  ad- 
ministratrix, it  was  worth  five  thousand  dollars.  It  was  after- 
ward carried  on  at  a  loss  by  the  administratrix  until  it  was  sold 
for  seventeen  hundred  dollars.  The  trust  was  always  acknowl- 
edged by  Byrne.     The  court  does  not  find  whether  the  five 
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hundred  dollars  used  in  the  purchase  by  Byrne  was  intended 
^^^  by  him  as  an  advance  to  the  children,  or  as  an  investment 
on  his  account.  But  the  circumstances  of  the  purchase  of 
the  drug  store  as  detailed  by  Mrs.  Meeks,  and  his  own  dec- 
larations to  his  children,  and  to  Mr.  Elitts,  his  attorney,  in- 
dicate that  the  former  was  the  case;  and,  on  the  evidence, 
we  think  the  court  should  have  so  found.  Nor,  were  it  other- 
wise, would  the  case  be  materially  affected.  The  investment 
of  the  five  hundred  dollars  on  his  own  account  would  simply 
have  given  to  Byrne  a  corresponding  undivided  interest  in  the 
concern;  or  if  this  should  be  considered  as  a  mingling  of  the 
trust  property  with  that  of  Byrne,  the  whole,  on  the  principle 
of  accession,  would  have  belonged  to  the  trust  fund:  Civ.  Code, 
sec.  1025  et  seq.  It  does  not  appear  that  any  money  of  his 
own  was  subsequently  put  into  the  business  by  Byrne;  but  from 
the  fact  that  the  store  was  always  a  paying  concern,  and  from 
his  narrow  circumstances  as  detailed  by  Kitts,  the  contrary  is 
most  probable.  Were  it  otherwise — upon  the  principle  already 
cited — the  property  thus  mingled  with  the  trust  fund  would 
have  become  part  of  it:  Civ.  Code,  sec.  1025  et  seq.  It  is 
also  clear  from  the  evidence  that  the  advance  of  five  hundred 
dollars  originally  made  by  him,  and  other  advances,  if  any, 
have  been  in  fact  repaid,  and  that  on  an  accounting  at  the 
death  of  Byrne  the  balance  would  have  been  largely  against 
him. 

The  question  of  identity  does  not  relate  to  the  specific  items 
of  stock,  fixtures,  etc.,  constituting  the  drug  store  at  the  time 
of  the  purchase,  but  to  the  drug  store  itself,  which  is  to  be  re- 
garded collectively  as  a  thing  or  entity,  or,  as  it  would  be  called 
in  the  civil  law,  a  universitas  rerum:  Mackeldy's  Roman  Law, 
sees.  159,  162.  The  material  things  belonging  to  the  concern 
did  not  constitute  the  collective  thing  or  universitas  spoken  of  as 
the  drug  store  or  business,  but  were  only  mutable  and  transitory 
parts  of  it.  It  was  this  that  constituted  the  trust  fund  in  ques- 
tion, which  was  something  different  from  the  material  things 
momentarily  constituting  it  and  remained  the  same,  though 
these,  like  the  particles  of  water  in  a  river,  were  continually 
changing.  At  the  time  of  the  sale,  therefore,  "it  was  [still] 
the  identical  property  originally  covered  by  the  trust":  Orcutt 
V.  Gould,  117  Cal.  316,  49  Pac.  188.  "The  identity  of  a  trust 
fund  consisting  of  money  ^**  (it  is  said  in  the  case  cited)  may 
be  preserved,  so  long  as  it  may  be  followed  and  distinguished 
from  all  other  funds,  not  by  identifying  the  individual  pieces  or 
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coins,  but  by  showing  a  separate  and  independent  fund  or  value 
readily  distinguishable  from  all  other  funds."  And  a  fortiori 
is  this  true  when  the  fund  consists  not  of  money,  but  of  tangible 
and  distinguishable  items  of  property.  The  case  is,  therefore, 
not  a  case  of  the  conversion  of  the  trust  fund  into  another 
species  of  property,  but  of  a  clearly  identified  fund  that  has 
retained  its  original  form  and  essence.  Indeed,  it  is  in  effect 
so  found.  For  the  finding  is  that  the  trust  money  was  invested 
in  the  property  described  in  subdivision  5  of  the  complaint, 
which  refers  unequivocally  to  the  property  as  it  existed  at  the 
time  of  the  sale,  and  thus  identifies  it  as  it  then  stood  with  the 
property  as  originally  purchased.  The  subsequent  finding  of 
the  court  to  the  contrary  must  be  regarded  as  the  result  of  an 
erroneous  theory  as  to  what  the  property  to  be  identified  was; 
that  is  to  say,  to  the  error  that  the  trust  property  consisted  of 
the  chattels  momentarily  constituting  the  fund  at  the  time  of 
the  purchase,  and  not  of  the  fund  itself. 

As  between  the  deceased  and  the  plaintiffs  the  rights  of  the 
latter  are  manifest;  nor  is  there  any  question  here  as  to  the 
rights  of  creditors  of  the  concern.  The  respondent  is  merely 
a  general  creditor  of  the  estate,  who  loaned  money  to  the  de- 
ceased in  his  lifetime.  Possibly  his  (Byrne's)  apparent  owner- 
ship of  the  property  in  question  gave  him  a  fictitious  credit; 
but  if  the  property  in  question  was  originally  the  property  of 
the  plaintiffs,  and  if' — as  it  now  is — it  has  been  identified,  he 
has  no  equities  superior  to  theirs.  The  sole  question,  therefore, 
is  as  to  the  sufficiency  of  the  identification  of  the  trust  fund; 
and  as  in  our  opinion  this  has  been  satisfactorily  made  out,  the 
order  denying  the  plaintiffs'  motion  for  a  new  trial  must  be 
reversed. 

Some  directions  will,  however,  be  necessary  with  reference 
to  the  further  proceedings.  The  suit  was  brought  upon  the 
theory  that  upon  the  death  of  Byrne,  the  trustee,  the  trust 
ceased  and  the  trust  fund  became  equitably  vested  in  the  chil-. 
dren.  But  by  reference  to  the  will  it  will  be  seen  that  the  prop-- 
erty  was  not  devised  in  trust  for  the  children  generally,  ^^ 
but  merely  in  trust  for  their  "maintenance,  support,  and  educa- 
tion." The  trust,  therefore,  cannot  extend  beyond  their  lives; 
and  it  follows  that  the  remainder  was  undisposed  of  by  the 
will,  and  passed  by  intestate  succession  one-third  to  the  father 
and  two-thirds  to  the  children:  Civ.  Code,  sec.  1386,  subd.  1. 
It  will  be  proper,  therefore,  for  the  court  to  appoint  a  trustee 
to  take  charge  of  the  trust  fund  as  successor  to  the  deceased. 
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The  order  appealed  from  is  reversed  and  the  cause  remanded 
for  new  trial  and  further  proceedings  in  accordance  with  the 
above  opinion. 

TRUST  FUNDS.— EQUITY  WILL  FOLLOW  trust  funds  through 
any  number  of  transmutations,  so  long  as  they  can  be  identified: 
Midland  Nat.  Bank  v.  Biightwell,  148  Mo.  358,  71  Am.  St  Rep.  608, 
49  S.  W.  994.  But  before  a  cestui  que  trust  can  claim  any  specific 
property,  he  must  show  that  it  is  the  identical  property  originally 
covered  by  the  trust,  or  that  it  is  the  fruit  or  product  thereof: 
Lathrop  v.  Bampton,  31  Cal.  17,  89  Am.  Dec.  141.  However,  sub- 
stantial identity  is  all  that  is  required:  See  the  monographic  note 
to  Union  Nat.  Bank  v.  Goetz,  32  Am.  St.  Rep.  128.  When  a  trustee 
has  converted  trust  funds  into  money  and  mingled  it  with  his  own, 
80  that  it  cannot  be  separated,  the  beneficial  owner  occupies  the 
position  of  a  general  creditor  of  the  estate:  Mutual  Accident  Assn. 
V.  Jacobs,  141  111.  261,  33  Am.  St.  Rep.  302,  31  N.  B.  414.  An  exec- 
utor can  be  held  to  account  as  trustee  where  he  has  come  into 
possession  of  a  trust  fund  or  its  substitute:  Lathrop  v.  Bampton, 
31  Cal.  17,  89  Am.  Dec.  141. 


CUETIN  V.  SALMON  RIVER  HYDRAULIC  GOLD  MIN- 
ING AND  DITCH  COMPANY. 
[130  Cal.  a45,  62  Pac.  552.] 

CORPORATIONS— SPECIAL  MEETING— NOTICB.—Where 
the  by-laws  of  a  corporation  do  not  designate  the  person  by  whom 
a  notice  of  a  directors'  meeting  is  to  be  given,  such  notice  must 
be  given  by  the  secretary,  as  provided  In  section  320  of  the  Civil 
Code;  and  a  meeting  of  the  directors  of  which  no  notice  was  given 
to  the  absentees,  and  the  minutes  of  which  were  never  approved  as 
provided  by  the  by-laws.  Is  not  valid,  and  the  directors  assembled 
can  perform  no  valid  corporate  act. 

CORPORATIONS  —  QUORUM— INTERESTED  DIRECTOR. 
A  director  is  disqualified  from  acting  in  any  manner  in  his  ofilcial 
capacity,  for  the  purpose  of  creating  an  obligation  of  the  corpora- 
tion In  his  own  favor;  hence  a  meeting  at  which  there  Is  not  a  ma- 
jority of  the  directors,  exclusive  of  such  interested  director.  Is  not 
a  competent  board  for  the  transaction  of  any  corporate  business. 

CORPORATIONS  —  MORTGAGE  TO  DIRECTOR. —  A  di- 
rectors' meeting  of  a  corporation,  at  which  there  is  a  bare  majority 
of  the  directors  present,  cannot  authorize  the  execution  of  a  cor- 
porate note  and  mortgage  to  one  of  the  directors  present,  as  se- 
curity for  a  past  debt  due  him,  whether  he  voted  for  the  resolution 
authorizing  such  action  or  not. 

CORPORATIONS  — MINING— MORTGAGE  RATIFIED  BY 
STOCKHOLDERS.— Ratification  cannot  giv«  effect  to  an  unau- 
thorized act,  unless  the  person  or  body  making  the  ratification  could 
In  the  first  Instance  have  authorized  the  act;  hence  under  a  statute 
making  the  stockholders  of  a  mining  corporation  a  component  part 
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of  the  power  to  make  a  corporate  mortgage,  the  stockholders  can- 
not ratify  an  Invalid  mortgage  made  by  the  board  of  directors,  since 
they  cannot  by  any  act  of  their  own  make  a  mortgage. 

J.  P.  O'Brien,  for  the  appellant. 

J.  B.  Curtin,  for  the  respondent. 

»*«  HARRISOlSr,  J.  This  action  was  brought  for  the  fore- 
closure of  a  mortgage  upon  certain  mining  property,  executed 
to  the  plaintiff's  assignor  by  the  president  and  secretary  of 
the  defendant.  The  defendant  denied  its  execution  of  the  note 
and  mortgage,  and  upon  this  issue  the  court  found  in  favor 
of  the  plaintiff  and  rendered  judgment  accordingly.  The  de- 
fendant moved  for  a  new  trial  upon  the  ground  that  the  de- 
cision was  not  sustained  by  the  evidence,  and  this  motion  hav- 
ing been  denied,  has  taken  this  appeal. 

The  defendant  is  a  mining  corporation  organized  under  the 
laws  of  this  state,  having  a  capital  stock  of  one  hundred  thou- 
sand shares,  and  is  controlled  and  managed  by  a  board  of  five 
directors.  The  promissory  note  and  mortgage  upon  which  the 
action  was  brought  were  executed  to  Thomas  W.  Wells,  the 
assignor  of  the  plaintiff,  July  24,  1897.  Wells  had  previously 
advanced  moneys  to  the  defendant,  and  had  taken  therefor  its 
promissory  note  for  five  thousand  dollars,  all  of  which,  to- 
gether with  eleven  hundred  and  twenty-five  dollars  of  interest 
thereon,  was  then  unpaid,  and  he  had  also,  subsequent  to  the 
execution  of  said  note,  advanced  to  it  the  further  sum  of  seven 
hundred  and  sixty  dollars.  The  note  and  ^^"^  mortgage  were 
executed  in  pursuance  of  the  following  resolution  which  had 
been  adopted  on  the  previous  day  at  a  special  meeting  of  the 
board  of  directors,  at  which  there  were  present  only  three  of  the 
directors,  of  whom  Wells  was  one: 

"Resolved,  that  this  corporation  will  borrow  from  Thomas 
W.  Wells  the  sum  of  nine  thousand  five  hundred  dollars  and 
execute  its  promissory  note  therefor,  and  that  the  president 
and  secretary  of  this  corporation  be  and  they  are  hereby  au- 
thorized for  and  on  behalf  of  this  corporation  to  execute  said 
promissory  note,  payable  three  months  after  date,  and  that 
said  corporation  secure  the  payment  of  its  promissory  note  for 
the  sum  aforesaid  by  a  mortgage  on  all  the  property  owned  by 
this  corporation. 

"The  above  loan  is  for  the  purpose  of  paying  note  and  in- 
terest held  by  Thomas  W.  Wells,  and  for  moneys  advanced  to 
protect  overdrafts." 
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The  first  objection  made  by  the  appellant  to  the  validity 
of  the  mortgage  is  that*  the  meeting  at  which  its  execution 
was  directed  was  a  special  meeting,  and  that  the  directors 
there  present  were  not  "duly  assembled,"  and,  therefore,  could 
not  perform  any  corporate  act.  Section  303  of  the  Civil  Code 
authorizes  a  corporation  by  its  by-laws  to  provide  for  "the 
time,  place,  and  manner  of  calling  and  conducting  its  meet- 
ings," and  section  320  of  the  Civil  Code  provides  that  when 
no  provision  is  made  in  the  by-laws  for  the  mode  of  calling 
special  meetings  "all  meetings  must  be  called  by  special  no- 
tice, in  writing,  to  be  given  to  each  director  by  the  secretary 
on  the  order  of  the  president,  or,  if  there  be  none,  on  the 
order  of  two  directors."  It  is  provided  in  the  by-laws  of  the 
defendant  that  "the  president  or  two  of  the  directors  may  call 
special  meetings  of  the  directors  at  any  time,  and  notice  shall 
be  given  of  such  called  meeting  by  leaving  a  written  or  printed 
notice  at  the '  last  known  place  of  business  or  of  residence  of 
each  director  at  least  one  day  before  the  time  of  meeting. 
Such  service  of  notice  shall  be  entered  on  the  minutes  of  the 
corporation,  and#.the  said  minutes,  upon  being  read  and  ap- 
proved at  a  subsequent  meeting  of  the  board,  shall  be  conclu- 
sive upon  the  question  of  service."  This  by-law  embodies  the 
provision  of  section  320  in  so  far  as  it  designates  the  persons 
who  are  authorized  to  call  a  special  meeting,  but  ***  as  it 
does  not  designate  the  person  by  whom  the  notice  is  to  be  given, 
such  notice  must  be  given  by  the  secretary  as  provided  in  the 
section.  It  was  shown  by  the  testimony  of  the  secretary  that 
no  notice  of  the  meeting  was  given  to  either  of  the  two  directors 
who  were  absent  therefrom,  and  the  minutes  of  the  corporation 
contain  no  entry  of  the  service  of  any  notice  of  the  meeting, 
nor  were  the  minutes  of  that  meeting  ever  approved  at  any 
subsequent  meeting  of  the  board  of  directors.  Under  well- 
settled  rules  it  must  be  held  that  the  directors  present  at  that 
meeting  could  not  perform  any  valid  corporate  act:  Harding 
V.  Vandewater,  40  Cal.  77;  Thompson  v.  Williams,  76  Cal.  153, 
9  Am.  St.  Rep.  187,  18  Pac.  153;  Smith  v.  Dorn,  96  Cal.  73, 
30  Pac.  1024;  Pauly  v.  Pauly,  107  Cal.  8,  48  Am.  St.  Rep.  98, 
40  Pac.  29. 

The  respondent  does  not,  in  his  brief,  present  any  argu- 
ment in  support  of  the  regularity  of  this  meeting,  but  con- 
tends that,  notwithstanding  this  infirmity,  the  note  and  mort- 
gage created  an  obligation  on  the  defendant,  by  reason  of  hav- 
ing been  authorized  at  a  meeting  at  which  a  majority  of  the 
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directors  were  present,  and  the  subsequent  ratification  thereof 
by  two-thirds  of  the  stockholders. 

The  respondent  relies  upon  the  following  provision  of  sec- 
tion 308  of  the  Civil  Code:  "A  majority  of  the  directors  is  a 
sufficient  number  to  form  a  board  for  the  transaction  of  busi- 
ness, and  every  decision  of  a  majority  of  the  directors  forming 
such  board,  m.ade  when  duly  assembled,  is  valid  as  a  corpo- 
rate act."  Under  his  construction  of  this  provision  it  is  im- 
material whether  Wells  abstained  from  voting,  or  even  voted 
against  the  resolution.  Such  construction  would,  however,  en- 
able an  interested  director  to  accomplish  by  indirection  what 
the  policy  of  the  law  forbids  him  from  doing.  It  does  not 
appear,  either  from  the  minutes  of  the  board  or  by  any  testi- 
mony in  the  case,  whether  Wells  voted  for  the  resolution  or 
not.  Although  he  was  director  of  the  corporation,  yet  he  was 
disqualified  from  voting,  or  in  any  mode  acting  in  his  official 
capacity  as  a  director,  for  the  purpose  of  creating  an  obliga- 
tion of  the  defendant  in  his  own  favor:  Wickersham  v.  Crit- 
tenden, 93  Cal.  17,  28  Pac.  788.  As  was  said  in  this  case: 
"So  strictly  is  this  principle  adhered  to  that  no  question  is 
allowed  to  be  ^'*®  raised  as  to  the  fairness  or  unfairness  of  the 
contract  so  entered  into";  and  in  Shakespear  v.  Smith,  77  Cal. 
640,  11  Am.  St.  Eep.  327,  20  Pac.  295,  this  court  said:  "In  such 
cases  the  court  will  not  pause  to  inquire  whether  a  trustee  has 
acted  fairly  or  unfairly;  being  interested  in  the  subject  matter, 
he  may  not  as  a  trustee  deal  with  himself  and  thus  be  subjected 
to  the  temptation  to  advance  his  own  interests." 

The  same  rules  which  preclude  an  interested  director  from 
uniting  with  other  directors  in  the  creation  of  an  obligation 
in  favor  of  himself  by  his  vote  forbid  him  from  uniting  with 
them  in  creating  such  obligation  by  any  act  or  exercise  of  his 
official  position,  and  a  meeting  at  which  there  is  not  a  ma- 
jority of  the  directors,  exclusive  of  such  interested  director, 
is  not  a  competent  board  for  the  transaction  of  any  corporate 
business.  Section  305  of  the  Civil  Code  declares:  "Unless  a 
quorum  is  present  and  acting,  no  business  performed  or  act 
done  is  valid  as  against  the  corporation."  The  above  provision 
of  section  308  must  be  read  in  connection  with  this  provision 
of  section  305,  and  both  are  limited  by  the  principle  that  a  di- 
rector shall  not  participate  in  any  act  in  which  his  personal  in- 
terest is  antagonistic  to  that  of  the  corporation.  By  reason  of 
the  disqualification  of  Wells  from  taking  any  part  in  passing  the 
resolution  for  executing  the  note  and  mortgage  to  himself,  he 


136  Amebican  State  Reports,  Vol.  80.  [California, 

could  neither  vote  in  favor  of  the  resolution,  nor  by  his  presence 
help  to  create  a  quorum  by  which  the  other  two  directors  could 
adopt  it.  For  the  purpose  of  any  action  upon  this  resolution 
he  was  as  much  a  stranger  to  the  board  as  if  he  had  never  been 
elected  a  director,  and,  although  he  may  have  been  physically 
present  in  the  room  with  the  other  two  directors,  he  was  not  for 
that  purpose  a  component  part  of  the  board,  any  more  than 
would  have  been  any  other  bystander,  and  there  was  not,  there- 
fore, a  quorum  of  the  board  "present  and  acting**  at  the  time 
the  resolution  was  adopted. 

In  Jones  v.  Morrison,  31  Minn.  140,  16  F.  W.  854,  it  was  held 
that  a  director  of  a  corporation  "cannot  properly  act  on  or  form 
part  of  a  quorum  to  act"  on  a  proposition  to  increase  his  compen- 
sation. In  Van  Hook  v.  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  137, 
169,  ^*^  the  chancellor  said  that  a  member  of  a  corporation  con- 
tracting with  it  is  regarded,  as  to  that  contract,  as  a  stranger; 
and  held  thpt,  as  the  corporation  was  managed  by  five  di- 
rectors, one  director  could  not,  with  two  others,  constitute  a 
board  to  vote  a  mortgage  from  the  company  to  himself.  This 
case  was  afterward  reversed  upon  other  grounds,  but  no  dis- 
sent from  this  rule  was  expressed.  In  Copeland  v.  Johnson 
Mfg.  Co.,  47  Hun,  235,  where  the  corporation  was  governed 
by  a  board  of  five  trustees,  it  was  held  that  an  agreement  made 
by  it  in  favor  of  its  president,  under  the  authority  of  a  vote  of 
himself  and  two  other  trustees,  was  invalid.  Under  a  similar 
etate  of  facts  in  Butts  v.  Wood,  37  N.  Y.  317,  the  court  held 
that  the  board  as  thus  constituted  had  no  authority  to  entertain 
a  bill  in  favor  of  one  of  its  members,  or  to  do  anything  in  rela- 
tion to  it;  that  the  claimant  was  disqualified  from  acting  because 
he  could  not  deal  with  himself,  "and  without  him  there  was 
no  quorum  of  the  directors  and  they  had  no  authority  to 
transact  business."  In  United  States  Ice  Co.  v.  Reed,  2  How.  Pr., 
N.  S.,  253,  the  court  said:  "A  trustee  whose  attendance  is  neces- 
sary to  make  a  quorum  cannot  act  upon  a  claim  in  his  own  favor 
to  bind  the  corporation,  and  by  his  presence  he  thus  acted." 
The  reasoning  of  the  court  in  its  opinion  in  Buell  v.  Bucking- 
ham, 16  Iowa,  284,  85  Am.  Dec.  516,  cited  on  behalf  of  the 
respondent,  does  not  commend  itself  to  our  judgment.  In  New 
York  it  has  been  held  that,  where  an  interested  director  takes 
part  in  the  passage  of  the  resolution,  the  corporate  act  is  vitiated 
whether  his  vot«  was  essential  to  its  adoption  or  not:  Anderton 
V.  Aronson,  3  How.  Pr.,  N.  S.,  216;  Ashley  v.  Kinnan,  2  K  Y. 
Supp.  574;  Metropolitan  Elevated  Ry.  Co.  v.  Manhattan  Ry.  Co., 


Oct.  1900.]    CuRTiN  V.  Salmon  River  etc.  Co.  137 

14  Abb.  N.  C.  103.  A  contrary  rule  seems  to  prevail  in  Missouri: 
Foster  v.  Mullanphy  Planing  Mill  Co.,  92  Mo.  79,  4  S.  W.  264. 
It  is  unnecessary,  however,  in  this  case  to  decide  which  of  these 
rules  is  correct,  inasmuch  as,  if  Wells  was  not  properly  a  mem- 
ber of  the  board  at  this  meeting,  there  was  no  quorum  to  act 
upon  the  resolution. 

After  the  president  and  secretary  of  the  corporation  had  ex- 
ecuted the  note  and  mortgage  an  instrument  was  signed  by 
the  holders  and  owners  of  more  than  two-thirds  of  the  capital 
stock  of  the  defendant,  by  which  they  purported  to  ratify  ^*** 
and  approve  the  said  mortgage,  and  it  is  contended  by  the 
plaintiff  that  under  the  provisions  of  the  act  of  April  23,  1880 
(Stats.  1880,  p.  131),  the  mortgage  thereby  became  valid  and 
binding  upon  the  defendant. 

Section  1  of  that  act  is  as  follows:  "It  shall  not  be  lawful  for 
the  directors  of  any  mining  corporation  to  sell,  lease,  mortgage, 
or  otherwise  dispose  of  the  whole  or  any  part  of  the  mining 
ground  owned  or  held  by  such  corporation,  nor  to  purchase 
or  obtain  in  any  way  any  additional  mining  ground,  unless 
such  act  be  ratified  by  the  holders  of  at  least  two-thirds  of  the 
capital  stock  of  such  corporation."  This  section  does  not  con- 
fer upon  the  stockholders  any  power  to  mortgage  the  property 
of  the  corporation,  or  to  authorize  the  directors  to  mortgage 
it,  and  it  is  a  familiar  rule  that  ratification  cannot  give  effect 
to  an  unauthorized  or  invalid  act,  unless  the  person  or  body 
making  the  ratification  could  in  the  first  instance  have  author- 
ized the  act.  The  corporate  power  and  business  of  the  corpora- 
tion must  be  exercised  by  the  board  of  directors  (Civ.  Code,  sec. 
305),  and  the  stockholders  cannot,  by  their  own  act,  mortgage 
its  property:  Gashwiler  v.  Willis,  33  Cal.  11,  91  Am.  Dec.  607. 
Any  mortgage,  to  be  effective,  must  be  made  by  the  board  of 
directors,  but  under  the  provisions  of  the  above  act  of  1880 
the  consent  of  two-thirds  of  the  stockholders  is  requisite  to 
its  validity.  The  stockholders  are  thus  made  a  component  part 
of  the  power  to  make  a  mortgage  effective,  but  cannot,  by  any 
act  of  their  own,  make  a  mortgage,  or  validate  one  that  has  not 
been  previously  authorized  and  executed  by  the  board  of  di- 
rectors. 

Whether  the  defendant  would  be  estopped  from  contesting 
the  claim  of  the  plaintiff  to  recover  the  moneys  advanced  to 
it  by  him  is  not  involved  herein.  The  plaintiff  seeks  by  this 
action  the  sale  of  the  defendant's  property  in  pa3mient  of  the 
note  held  by  him,  but,  unless  the  defendant  has  created  a  lien 
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upon  the  property,  the  plaintiff  cannot  maintain  the  present 
action  for  compelling  its  sale. 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


CORPORATIONS.— NOTICE  OF  A  SPECIAL  MEETING  of  di- 
rectors Is,  as  a  general  rule,  necessary:  See  the  note  to  Chase  v. 
Tuttle.  3  Am.  St.  Rep.  69;  Singer  v.  Salt  Lake  etc.  Co.,  17  Utah, 
143,  70  Am.  SL  Rep.  773,  53  Pac.  1024.  The  presence  of  a  bare 
majority  or  quorum  of  the  directors  of  a  corporation  at  a  special 
meeting,  held  without  notice  to  or  presence  of  the  remaining  di- 
rectors, does  not  render  the  act  of  such  quorum  binding  on  the  cor- 
poration or  stoclsholders:  Waterman  v.  Chicago  etc.  R.  R.  Co.,  139 
111.  658,  32  Am.  St.  Rep.  228,  29  N.  E.  689. 

CORPORATE  MEETING  —  INTERESTED  DIRECTOR. —  The 
vote  of  a  director  cannot  be  counted  when  It  Is  necessary  to  con- 
stitute a  majority.  If  the  question  Is  one  In  which  he  Is  personally 
Interested,  r^nd  without  his  vote  the  resolution  cannot  be  carried: 
See  the  monographic  note  to  Beach  v.  Miller,  17  Am.  St.  Rep.  300; 
Smith  V.  Los  Angeles  etc.  Assn.,  78  Cal.  289,  12  Am.  St  Rep.  53,  20 
Pac.  677. 


FEEIERMUTH  v.  STEIGLEMAN. 
ri30  Cal.  392,  62  Pac.  615.] 

HOMESTEAD  —  COMMUNITY  PROPERTY  —  MORTGAGE 
TO  HUSBAND.— Under  a  statute  forbidding  the  mortgage  of  com- 
munity property  upon  which  a  homestead  has  been  declared  unless 
such  mortgage  Is  executed  by  both  husband  and  wife,  a  mortgage 
of  such  property  signed  by  the  wife  alone  to  her  husband,  to  secure 
an  indebtedness  from  her  to  him.  Is  void  even  in  the  hands  of  an 
assignee. 

HOMESTEAD  —  MORTGAGE  BY  WIFE  —  ESTOPPEL.- A 
wife,  who  has  executed  a  mortgage  to  her  husband  on  community 
property  upon  which  a  homestead  has  been  declared.  Is  not  estopped 
from  denying  the  validity  of  such  mortgage  In  the  hands  of  an  as- 
signee, who  had  constructive  notice  of  the  homestead,  and  actual 
notice  that  the  mortgage  was  executed  by  the  wife  alone. 

Julius  Lee  and  Frank  J.  Murphy,  for  the  appellant. 

Charles  B,  Younger  and  Lindsay  &  Cassin,  for  the  respondent. 

^»*  CHIPMAlSr,  C.  Foreclosure.  The  court  found  on  suffi- 
cient evidence  that  defendant  and  one  Jacob  Steigleman,  for 
many  years  prior  to  April  25,  1876,  and  thenceforward  were, 
and  now  are,  husband  and  wife;  that  on  July  9,  1893,  defendant 
made  and  doiivered  her  promissory  note  to  her  husband,  and 
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to  secure  the  same  executed  at  the  same  time  a  mortgage  on 
certain  four  separate  tracts  of  land;  that  long  prior  thereto, 
to  wit,  on  April  25,  1876,  defendant  in  due  form  of  law  exe- 
cuted and  recorded  her  declaration  of  homestead  on  the  first 
three  of  the  tracts  embraced  in  the  mortgage,  and  that  they 
were  the  community  property  of  the  husband  and  wife;  that 
defendant's  husband  did  not  join  in  making  this  mortgage  or 
the  note;  that  on  December  10,  1892,  Jacob  assigned  the  note 
and  mortgage  to  plaintiff.  The  court  made  a  decree  foreclos- 
ing the  mortgage  as  to  the  fourth  tract,  but  found  that  plain- 
tiff was  not  entitled  to  a  decree  of  foreclosure  as  to  the  first 
®^  three  tracts.  The  appeal  is  from  the  judgment  and  from 
an  order  denying  plaintiff's  motion  for  a  new  trial. 

The  sole  question  presented  is.  Did  the  mortgage  convey  these 
homesteaded  lands  as  security  for  the  note? 

Section  158  of  the  Civil  Code  provides  that:  'ffiither  hus- 
band or  wife  may  enter  into  any  engagement  or  transaction  with 
the  other  ....  which  either  might  do  if  unmarried,"  etc. 
Undoubtedly,  the  wife  may  ordinarily  mortgage  her  separate 
property  to  her  husband. 

It  has  been  held  that  although  the  wife  cannot  create  a  lien 
on  the  community  property  by  mortgage,  yet  the  mortgage  is 
not  void  in  the  extreme  sense;  and  if  the  husband  afterward 
dies  and  the  wife  inherits  the  property,  the  mortgage  becomes 
a  lien  on  the  interest  thus  inherited  by  the  wife,  subject  to 
the  payment  of  the  debts  of  the  estate:  Parry  v.  Kelley,  53 
Cal.  334.  But  we  have  no  such  case  here.  Where  the  com- 
munity property  is  impressed  with  the  character  of  the  home- 
stead, it  cannot  be  conveyed  or  encumbered  unless  the  instru- 
ment by  which  this  is  attempted  to  be  done  is  executed  by  both 
husband  and  wife :  Civ.  Code,  sec.  1242 ;  nor  can  the  homestead 
be  abandoned  except  by  a  declaration  of  abandonment  or  grant 
thereof,  "executed  and  acknowledged  by  the  husband  and  wife, 
if  the  claimant  is  married":  Civ.  Code,  sec.  1243;  Gleason  v. 
Spray,  81  Cal,  217,  15  Am.  St.  Rep.  47,  22  Pac.  551;  Beaton  v. 
Reid,  111  Cal.  484,  44  Pac.  167;  In  re  Lamb,  95  Cal.  397,  30 
Pac.  568;  Security  Loan  etc.  Co.  v.  Kauffman,  108  Cal.  214,  41 
Pac.  467;  Merced  Bank  v.  Rosenthal,  99  Cal.  39,  31  Pac.  849, 
33  Pac.  733.  Appellant  does  not  dispute  the  correctness  of  the 
construction  placed  upon  the  statute  by  these  cases,  but  he 
claims  that  they  all  relate  to  conveyances  to  third  persons,  and 
are  not  in  point  because  this  was  the  case  of  the  wife  conveying 
to  her  husband.    He  invokes  the  maxim  of  the  common  law 
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found  in  section  3532  §f  the  Civil  Code:  "The  law  neither  does 
nor  requires  idle  acts.**    Burkett  v.  Burkett,  78  Cal.  310,  12 
Am.  St.  Eep.  58,  20  Pac.  715,  is  cited,  where  the  court  held 
that:  "A  hushand  can  make  a  valid  conveyance  to  his  wife  of 
his  separate  real  estate,  upon  which  he  has  declared  a  homestead 
which  is  still  subsisting  at  the  time  ***  of  the  conveyance,  and 
he  cannot  avoid  the  same  upon  the  ground  that  such  conveyance 
was  without  the  signature  and  acknowledgment  of  the  wife/* 
The  question  here  is  not  whether  the  wife  has  an  interest  in  the 
property  which  she  may  convey  to  her  husband,  leaving  the 
property  impressed  with  the  homestead,  as  was  the  fact  in  the 
Burkett  case,  but  the  contention  is  that  she  may  mortgage  the 
homestead,  as  such,  to  her  husband  without  his  joining,  because 
it  would  be  an  idle  and  foolish  thing  for  him  to  mortgage  to  him- 
self, and  hence  unnecessary  to  its  validity.     But  where  there  is  a 
homestead  declared  on  the  community  property,  as  in  this  case, 
the  law  Silys  that  the  homestead  can  neither  be  abandoned  nor 
encumbered  nor  conveyed,  except  both  the  husband  and  wife 
execute  and  acknowledge  the  instrument  by  which  such  aliena- 
tion or  disposition  is  sought  to  be  accomplished.     It  is  not  a 
question  whether  the  law  is  to  be  held  to  require  a  vain  thing. 
The  law   forbids  the   transfer  of  the  homestead   to  anyone — 
to   the   husband   or   any   other   person — except  it  be  done  as 
prescribed  by    statute.     The    purpose  of    the  law  is  to  place 
it  beyond  the  power  of  either  spouse,  acting  alone,  to  destroy 
the  homestead    character   impressed    upon  the  real    estate  or 
encumber  it  in  any  way.     It  cannot  be  said  that  the  law  was 
substantially  complied  with,  or  that  the  husband  was  relieved 
from  the  necessity  of  signing  the  mortgage  in  the  present  case 
because  he  was  the  mortgagee,  for  that  would  still  violate  the 
express  requirement  of  the  statute.     It  simply  results  that  the 
homestead  declared  on  community  property  cannot  be  mort- 
gaged by  the  wife  to  her  husband:  1.  Because  she  cannot  alone 
mortgage  it  to  him  or  anybody  else;  and  2.  Because  the  hus- 
band cannot  mortgage  to  himself,  and  therefore  his  signing  the 
mortgage  would  not  make  it  any  the  less  illegal.    Besides,  we 
can  see  no  good  reason  for  giving  the  construction  contended 
for.     Why  should  the  wife  be  permitted  to  mortgage  the  home- 
stead to  the  husband  to  secure  money  loaned  her  by  him?     The 
maxim  of  the  law  relied  upon  is  interposed  to  supply  the  want 
of  execution  of  the  mortgage  by  the  husband.     But  as  the  hus- 
band could  not  mortgage  to  himself,  *****  how  can  we  make  this 
maxim  accomplish  more  than  the  husband  could  have  done  by 
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signing  the  mortgage  ?  It  is  beyond  dispute  that  the  wife  alone 
could  not  have  mortgaged  to  the  plaintifE  in  this  case  (assignee 
of  her  husband).  Why  should  we  put  a  construction  on  the 
statute  that  would  make  an  exception  where  she  mortgaged  to 
her  husband  ?  It  would  impair  the  homestead  just  the  same  in 
both  cases,  and  in  the  latter  case  would  result  in  giving  the  hus- 
band an  interest  in  it  greater  than  the  wife,  and  would  make  it 
possible  for  him  to  acquire  the  entire  interest  by  foreclosure. 
Construing  the  statute  strictly,  the  mortgage  was  clearly  invalid, 
and  to  give  the  statute  the  very  free  construction  contended  for 
would,  we  think,  do  violence  to  the  spirit  of  the  law  as  well  as  to 
its  letter. 

2.  It  is  contended  that  the  wife  is  estopped  from  denying 
the  validity  of  the  mortgage:  Citing  Tartar  v.  Hall,  3  Cal.  263; 
Dolbeer  v.  Livingston,  100  Cal.  617,  35  Pac.  328,  There  is  no 
estoppel  here;  the  mortgage  was  absolutely  void.  Plaintiff  was 
not  misled,  for  he  had  constructive,  if  not  actual,  notice  of  the 
homestead,  and  like  notice  also  that  the  mortgage  was  executed 
by  the  wife  alone,  and  he  is  presumed  to  have  known  that  the 
law  forbade  the  making  of  the  mortgage  in  this  manner. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Temple,  J.,  Henshaw,  J.,  McFarland,  J. 


A  MORTGAGE  UPON  A  HOMESTEAD  executed  by  the  wife 
alone  is  a  nullity:  Hart  v.  Church,  126  Cal.  471,  77  Am.  St  Rep. 
195,  58  Pac.  910.  See,  further,  the  monographic  notes  to  Alt  v. 
Banholzer,  12  Am.  St.  Rep.  683-686,  and  Poole  v.  Gerrard,  65  Am. 
Dec  482-489,  on  the  mortgage  and  conveyance  of  homesteads. 


PEOPLE  V.  RUSHING. 

[130  Cal.  449.  62  Pac.  742.] 

FORGERY— FALSE  POWER  OP  ATTORNEY.— A  defend- 
ant, who  procures  a  power  of  attorney  from  one  Elmer  Geddes, 
signed  and  acknowledged  under  the  name  of  E.  Geddes,  with  the 
Intent  that  It  shall  represent  and  bind  Edwin  Geddes  who  has  a 
bank  account  evidenced  by  a  bank-book  in  the  name  of  E.  Geddes, 
is  guilty  of  forgery,  where,  under  the  power  of  attorney,  he  sells 
the  bank  account  with  intent  to  defraud  the  purchaser  and  receives 
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a  check  therefor  payable  to  the  order  of  B.  Geddes,  and  indorses 
such  check  In  the  name  of  E.  Geddes,  by  himself  as  attorney  in  fact. 

FORGERY— SIGNING  ONE'S  OWN  NAME.— A  man  may  be 
guilty  of  forgery  by  making  a  false  insti-umeut  in  his  own  name, 
if  the  name  was  placed  thereon  with  the  fraudulent  intent  of  mak- 
ing the  instrument  appear  to  bind  another,  and  of  making  the  writ- 
ing purport  to  be  the  writing  of  anotlier. 

CRIMINAL  LAW  —  REBUTTAL  EVIDENCE— IMPEACH- 
MENT.—Where  a  defendauit  testifies  on  cross-examination  that  he 
never  had  a  particular  conversation  with  certain  Individuals,  re- 
buttal testimony  to  the  effect  that  he  did  have  such  conversation  is 
admissible  for  the  purpose  of  impeachment. 

TRIAL— CRIMINAL.— AN  INSTRUCTION  that  "where  the 
evidence  is  entirely  circumstantial,  yet  it  is  not  only  consistent  with 
the  guilt  of  the  defendant,  but  inconsistent  with  any  other  rational 
conclusion,  the  law  makes  It  the  duty  of  the  jury  to  convict,  not- 
withstanding such  evidence  may  not  be  as  satisfactory  to  their 
minds  as  the  direct  testimony  of  credible  eyewitnesses  would  have 
been,"  while  open  to  criticism,  is  corrected  by  a  special  Instruction 
"that  every  fact  essential  to  sustain  the  hypothesis  of  guilt  and  to 
exclude  t^e  hypothesis  of  innocence  must  be  fully  proved." 

APPEAL— CRIMINAL  LAW— MISCONDUCT  OP  ATTOR- 
NEY AND  JUDGE.— Where  a  claim  of  misconduct  on  the  part  of 
the  prosecuting  attorney  and  the  judge  is  supported  and  denied 
by  affidavits  which  squarely  contradict  each  other,  the  duty  of 
ascertaining  the  truth  from  such  affidavits  Is  peculiarly  the  prov- 
ince of  the  trial  Judge,  and  such  discretion  will  not  be  interfered 
with  on  appeal  unless  It  has  been  abused. 

NEW  TRIAL-CRIMINAL  CASE— NEWLY  DISCOVERED 
EVIDENCE.— Applications  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  are  addressed  to  the  discretion  of  the  court, 
and  the  presumption  is  that  such  discretion  was  properly  exercised. 

Frank  H.  Short  and  W.  D.  Crichton,  for  the  appellant 

Tirey  L.  Ford,  attorney  general,  and  A.  A.  Moore,  Jr.,  depnty 
attorney  general,  for  the  respondent 

***»  COOPER,  C.  The  defendant  was  charged  in  the  infor- 
mation with  the  crime  of  forgery  in  having,  on  the  thirty-first 
day  of  January,  1899,  willfully  and  knowingly  uttered  and 
passed  as  true  and  genuine  a  certain  false,  forged,  and  counter- 
feit power  of  attorney,  with  intent  to  cheat  and  defraud  one 
Levy.  He  was  convicted  and  judgment  entered  accordingly. 
This  appeal  is  from  the  judgment  and  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

1.  The  main  point  urged  upon  this  appeal  is  that  there  is 
not  sufficient  evidence  to  sustain  the  verdict.  It  is  the  settled 
rule  that  if  the  Terdict  of  the  jury  is  based  upon  substantial 
evidence  it  will  not  be  disturbed,  although  it  may  not  be  sup- 
ported by  a  preponderance  of  the  testimony.  All  questions  of 
conflict  of  testimony  and  of  credibility  of  witnesses  are  wisely 
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left  to  the  judgment  of  the  jury,  they  being  the  exclusive  judges 
of  all  questions  of  fact. 

^^  In  this  case,  after  a  careful  consideration  of  the  evidence, 
we  think  it  supports  the  verdict.  It  appears  that  some  time 
prior  to  the  date  of  the  alleged  offense  one  Edwin  Geddes  had  an 
account  amounting  to  several  hundred  dollars  with  the  Fresno 
Loan  and  Savings  Bank,  which  afterward  suspended  business 
and  went  into  liquidation.  The  account  of  said  Edwin  Geddes 
was  evidenced  by  a  bank-book,  and  the  account  and  book  con- 
tained the  name  "E.  Geddes."  This  book  and  account  were, 
after  the  suspension  of  the  said  bank,  assigned  by  said  Edwin 
Geddes  to  the  First  National  Bank  of  Fresno  city  for  collection. 
The  defendant  procured  a  power  of  attorney  from  one  Elmer 
Geddes,  signed  and  acknowledged  under  the  name  of  "E. 
Geddes.'*  Under  this  power  of  attorney  the  defendant  sold  the 
account  to  one  Levy  for  sixty-five  cents  on  the  dollar  and  re- 
ceived a  check  from  Levy  for  the  amount  of  eleven  hundred 
and  three  dollars  and  seventy  cents.  The  check  was  drawn 
payable  to  the  order  of  E.  Geddes.  The  defendant  took  the 
check  to  the  bank,  indorsed  it  "E.  Geddes,  by  his  attorney  in 
fact,  W.  E.  Rushing,'*  and  the  check  was  paid  to  defendant. 
That  the  money  was  procured  under  an  assignment  made  by 
defendant  as  attorney  in  fact  of  Elmer  Geddes,  who  had  no  ac- 
count at  the  bank,  is  not  disputed.  That  the  power  of  attorney 
was  signed  "E.  Geddes,*'  and  the  assignment  to  Levy  made  in 
the  name  "E.  Geddes/*  is  conceded.  Defendant  received  the 
money  from  Levy  upon  the  representation  that  he  was  selling 
the  account  of  "Edwin  Geddes"  and  that  he  had  the  genuine 
power  of  attorney  of  said  Edwin  Geddes.  There  is  no  question 
but  that  defendant  was  guilty  if  he  knew  that  Elmer  Geddes, 
whose  power  of  attorney  he  held,  was  not  the  owner  of  the  ac- 
count at  the  bank.  The  question  as  to  his  guilty  intent  was 
for  the  jury,  and,  if  the  evidence  was  such  that  it  could  reason- 
ably draw  therefrom  the  inference  of  guilt,  its  verdict  will  not 
be  disturbed:  People  v.  Swalm,  80  Gal.  49,  13  Am.  St.  Rep.  96, 
22  Pac.  67. 

The  defendant  uttered  a  forged  instrument  and  thereby  de- 
frauded Levy.  This  being  an  unlawful  act  it  is  presumed  that 
it  was  intended.  The  defendant  took  the  false  Geddes  twice 
to  a  notary  public  to  get  his  acknowledgment  to  the  power  of 
attorney.  He  sold  the  account  and  book  for  much  less  than  its 
***  value.  After  the  power  of  attorney  was  drawn  defendant 
asked  one  Hockenberry  to  say  nothing  about  the  transaction  un- 
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til  he  got  the  money.  He  made  contradictory  statements  as  to 
the  whereabouts  and  identity  of  Geddes  to  the  witness  Bern- 
hard.  He  made  inquiries  as  to  the  whereabouts  of  Edwin 
Geddes  prior  to  the  time  he  procured  the  power  of  attorney  from 
Elmer  Geddes.  He  asked  the  witness  Irwin  about  Edwin 
Geddes  and  as  to  what  kind  of  a  man  he  was.  He  said  in  the 
presence  of  the  same  witness  and  one  Angell,  while  with  Elmer 
Geddes:  "Geddes  and  I  are  going  to  Merced  to-night.  We  are 
working  on  a  little  bank  deal  here,  that  if  it  goes  through  we 
will  have  plenty  of  money,  or  money  to  burn."  Defendant  tes- 
tified that  he  paid  the  money  he  received  less  his  commission  to 
one  Shanklin,  a  brother  in  law  of  Elmer  Geddes.  That  he  paid 
half  his  commission  to  one  Shattuck,  a  real  estate  dealer,  who  as- 
sisted to  find  a  purchaser  for  the  account.  Neither  Shanklin, 
Shattuck,  nor  Elmer  Geddes  were  called  as  witnesses.  There 
are  other  circumstances  which  strongly  point  to  defendant's 
guilty  kaowledge,  but  the  above  are  sufficient. 

2.  It  is  contended  that,  conceding  that  defendant  had  guilty 
knowledge  of  the  falsity  of  the  transaction,  that  he  was  guilty 
of  false  personation,  and  not  of  forgery.  That  the  signing  of 
his  own  name  by  Elmer  Geddes  to  the  power  of  attorney  would 
not  constitute  forgery,  although  the  signature  was  intended  by 
Elmer  Geddes  and  defendant  to  be  used  as  the  signature  of  Ed- 
win Geddes  with  a  fraudulent  purpose.  We  do  not  so  under- 
stand the  law.  Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  utters,  or  publishes  a  power  of  attorney, 
knowing  the  same  to  be  false  or  forged,  is  guilty  of  forgery: 
Pen.  Code,  sec.  470. 

A  man  may  be  guilty  of  forgery  by  making  a  false  deed  or  in- 
strument in  his  own  name,  if  the  name  was  placed  upon  the  in- 
strument with  the  fraudulent  intent  of  throwing  the  onus  of  the 
obligation  upon  another,  and  of  making  the  writing  purport  to 
be  the  writing  of  another.  A  man  who  forges  another's  name 
cannot  excuse  himself  upon  the  ground  that  the  name  happened 
to  be  identical  with  his  own:  2  Bishop's  New  Criminal  Law, 
sec.  587;  2  Russell  on  Crimes,  9th  ed.,  718  et  seq.;  People  v.  '*'** 
Peacock,  6  Cow.  72;  Barfield  v.  State,  29  Ga.  127,  74  Am.  Dec. 
49.  Because  the  initial  of  Elmer  Geddes'  name  is  "E,"  he  will 
not  be  allowed  to  forge  the  name  of  every  other  Geddes  in  the 
state  whose  initial  might  be  **E,"  and  in  defense  claim  that  he 
was  only  signing  his  own  name.  If  the  power  of  attorney  was 
made  and  signed  by  Elmer  Geddes  for  the  fraudulent  purpose  of 
getting  the  money  of  Edwin  Geddes,  which  was  on  deposit  in 
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the  bank,  and  if  defendant  knew  all  these  facts  and  uttered  the 
power  of  attorney  for  the  purpose  of  making  the  sale  to  Levy, 
knowing  that  Levy  believed  it  to  be  the  power  of  attorney  of 
Edwin  Geddes,  he  committed  the  crime  of  forgery. 

3.  There  was  no  error  that  would  justify  a  reversal  in  the  ad- 
mission of  the  testimony  of  the  witnesses  Irwin  and  Angell  in 
rebuttal.  Counsel  concede  the  rule  correctly  when  they  say: 
"Ordinarily,  the  order  of  proof  is  in  the  discretion  of  the  trial 
court,  and  when  there  is  not  an  abuse  of  discretion  a  case  will 
not  be  reversed  solely  because  the  order  of  proof  is  varied  some- 
what from  its  customary  or  even  from  its  proper  channels." 
The  court  did  not  abuse  its  discretion  in  the  admission  of  this 
testimony.  The  evidence  was  also  proper  for  the  purposes  of 
impeachment.  In  the  cross-examination  of  the  defendant  he 
was  asked  relative  to  his  inquiries  as  to  the  whereabouts  of  Ed- 
win Geddes,  and  also  as  to  whether  or  not  the  conversation  oc- 
curred in  which  he  said  he  was  going  to  Merced  on  a  bank  deal. 
He  said:  "I  did  not  have  a  conversation  with  Con  Angell  and 
Jack  Irwin  or  anyone  else  being  present  in  which  I  stated  in 
substance  and  effect  that  I  and  Geddes  were  going  to  Merced 
that  night  on  a  bank  deal,  and  if  it  went  through  we  would 
have  money  to  bum;  no  such  conversation  took  place  anywhere 
at  any  time." 

The  testimony  objected  to  as  rebuttal  was  to  the  effect  that 
defendant  did  have  such  conversation,  and  was  admissible  for 
the  purpose  of  impeachment. 

4.  It  is  claimed  that  the  court  erred  in  giving  the  following 
instruction:  "You  are  further  instructed  that  while  every  fact 
essential  to  sustain  the  hypothesis  of  guilt  and  to  exclude  the 
hypothesis  of  innocence  must  be  fully  proved,  still  where  the 
evidence  is  entirely  circumstantial,  yet  it  is  not  only  consistent 
■*'^  with  the  guilt  of  the  defendant,  but  inconsistent  with  any 
other  rational  conclusion,  the  law  makes  it  the  duty  of  the  jury 
to  convict,  notwithstanding  such  evidence  may  not  be  as  satis- 
factory to  their  minds  as  the  direct  testimony  of  credible  eye- 
witnesses would  have  been." 

The  instruction  is  copied  from  the  opinion  of  Judge  Sander- 
son in  People  v.  Cronin,  34  Cal.  202,  and  while  criticised  was 
held  not  to  be  error  in  People  v.  Dole,  122  Cal.  495,  68  Am.  St. 
Rep.  50,  55  Pac.  581.  In  the  latter  case,  in  an  opinion  written 
by  the  chief  justice,  the  instruction  is  criticised  as  being  "inexact 
and  illogical,"  but  it  was  held  that  the  vice  was  corrected  by  the 
special  instruction  (as  in  this  case)  "that  every  fact  essential 
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to  sustain  the  hypothesis  of  guilt  and  to  exclude  the  hypothesis 
of  innocence  must  be  fully  proved." 

5.  It  is  claimed  that  the  district  attorney  was  guilty  of  im- 
proper conduct,  in  his  address  to  the  jury,  in  commenting  upon 
the  defendant's  evidence  and  his  occupation,  and  that  the  judge 
was  guilty  of  improper  conduct  in  keeping  the  jury  out  too 
long,  and  in  a  remark  made  to  defendant's  attorneys  when  in- 
terrupted while  reading  instructions  to  the  jury.  In  support 
of  the  claim  the  defendant's  attorneys  read  their  own  affidavit 
in  which  they  set  forth  what  they  claim  to  be  the  facts.  The 
prosecution  read  in  reply  the  affidavits  of  the  district  attorney,' 
his  deputy,  and  the  judge.  It  is  sufficient  to  say  that  these 
affidavits  on  behalf  of  the  prosecution  were  squarely  contra- 
dictory of  the  affidavits  of  defendant  as  to  all  material  matters 
tending  to  show  misconduct  either  of  the  district  attorney  or 
the  judge.  The  duty  of  ascertaining  the  truth  from  the  affi- 
davits was  peculiarly  the  province  of  the  judge  who  tried  the 
case,  and  we  would  not  interfere  unless  it  clearly  appears  that 
such  discretion  was  abused.  In  this  case  we  do  not  feel  justi- 
fied in  interfering  with  the  conclusion  reached  by  the  judge 
who  heard  the  evidence,  and  who  personally  knew  of  all  the 
proceedings  as  they  occurred  in  the  courtroom. 

6.  The  court  did  not  err  in  denying  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 

"A  motion  for  a  new  trial  upon  the  ground  of  newly  discov- 
ered evidence  is  looked  upon  with  suspicion  and  disfavor,  and  a 
^'^'^  party  who  relies  upon  that  ground  must  make  a  strong  case, 
both  in  respect  to  diligence  on  his  part  in  preparing  for  the 
new  trial  and  as  to  the  truth  and  materiality  of  the  newly  dis- 
covered evidence,  and  that,  too,  by  the  best  evidence  obtainable ; 
and  if  he  fails  in  either  respect,  his  motion  must  be  denied": 
People  V.  Freeman,  92  Cal.  359,  28  Pac.  261. 

Applications  of  this  kind  are  addressed  to  the  discretion  of 
the  court  below,  and  the  presumption  is  that  the  discretion  was 
properly  exercised.  There  are  many  affidavits  in  the  record, 
some  in  direct  conflict  with  others.  The  trial  court  was  in  a 
far  better  position  than  this  court  to  pass  upon  the  truth  of  the 
matters  contained  therein. 

We  have  examined  the  other  alleged  errors,  and  find  nothing 
that  would  justify  a  reversal  of  the  case. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 


.Nov.  1900.]  Eachus  v.  Los  Angeles.  147 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,    Temple,  J., 
Garoutte,  J.,       Van  Dyke,  J., 
Harrison,  J.,       Henshaw,  J. 


FORGERY.— IP  THERE  ARE  TWO  PERSONS  OF  THE  SAME 
name,  and  one  of  them  signs  that  name  to  notes  with  the  intention 
that  they  shall  be  used  in  trade  as  the  notes  of  the  other,  the  act 
is  forgery:  Beattie  v.  National  Banli,  174  111.  571,  66  Am.  St  Rep. 
318,  51  N.  E.  602;  Barfield  v.  State,  29  Ga.  127,  74  Am.  Dec.  49. 

FORGERY.— ON  WHAT  INSTRUMENTS  are  the  subject  of 
forgery,  see  the  monograpliic  notes  to  Hendriclts  v.  State,  8  Am.  St. 
Rep.  466-470;  Ai-nold  v.  Cost,  22  Am.  Dec.  300-321. 


EACHUS  V.  LOS  ANGELES. 
[130  Gal.  492,  62  Pac.  829.] 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  GRAD- 
ING STREETS. — Under  a  constitutional  provision  which  prohibits 
private  property  from  being  taken  or  injured  for  public  use  without 
just  compensation  being  made  therefor,  a  municipal  corporation  is 
liable  for  damage  caused  to  the  owner  of  an  abutting  lot  by  ex- 
cavating a  street  in  front  thereof. 

TRIAL  — STRIKING  OUT  EVIDENCE  —  DAMAGES— IS- 
SUES UNDER  PLEADINGS.— In  a  suit  to  recover  damages  caused 
by  street  grading,  where  the  complaint  alleges  that  the  grading 
cut  off  access  to  the  plaintiff's  property  and  utterly  destroyed  the 
value  thereof,  a  motion  to  strike  out  all  the  evidence  tending  to 
prove  damages  from  any  other  cause  than  by  cutting  o£C  access  to 
the  property  is  properly  denied,  where  the  answer  denies  that  any 
damage  was  done  to  the  property,  and  any  uncertainty  in  the  com- 
plaint was  waived  by  failure  to  interpose  a  special  demurrer. 

PLEADING  —  DEFECT  IN  FORM— DEMURRER.— A  com- 
plaint defective  in  form  and  not  in  substance  can  be  attacked  only 
by  a  special  demurrer  on  the  ground  of  uncertainty  or  ambiguity, 
and  on  the  trial  no  objection  is  open  to  inquiry  except  the  want  of 
jurisdiction,  or  that  it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Walter  F.  Haas,  city  attorney,  for  the  appellant. 

E.  Edgar  Galbreth  and  D.  C.  Morrison,  for  the  respondents. 

'*'>*  COOPEE,  C.  This  appeal  is  from  a  judgment  in  favor 
of  plaintiffs  and  from  an  order  denying  defendant  a  new  trial. 

The  action  was  brought  to  recover  damages  caused  by  the 
excavation  of  First  street  in  front  of  plaintiffs'  lot.  Plaintiffs 
were  the  owners  of  a  lot  in  the  city  of  Los  Angeles,  bounded 
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on  the  east  by  Boylston  street,  on  the  west  by  an  alley,  and 
on  the  south  by  First  street,  said  lot  being  a  rectangle  fifty 
feet  wide  by  one  hundred  and  forty-two  feet  long  running 
lengthwise  along  the  north  side  of  First  street.  The  defend- 
ant, by  ordinance  duly  adopted,  established  the  grade  of  said 
First  street  some  twenty-eight  feet  lower  than  the  surface  of 
plaintiflFs*  lot,  and  in  pursuance  of  said  ordinance  proceeded  to 
and  did  excavate  said  First  street  and  remove  the  earth  there- 
from to  the  official  grade,  and  up  to  ^*'*  the  south  line  of  plain- 
tiffs* lot,  the  full  length  thereof.  The  grading  of  said  street 
resulted  in  leaving  the  plaintiffs'  lot  on  the  north  side  of  said 
street  some  twenty-eight  feet  above  the  official  grade,  thus  cut- 
ting off  plaintiffs'  access  to  their  said  lot  and  tending  to  depre- 
ciate the  value  thereof.  The  court  found  the  plaintiffs'  damage 
to  be  twelve  hundred  dollars. 

It  is  claimed  that  the  city,  as  a  municipal  corporation,  is  not 
liable  to  the  owners  of  adjoining  lots  by  reason  of  the  excava- 
tion of  the  public  streets  of  the  city  to  the  official  grade.  This, 
no  doubt,  was  the  rule  under  the  former  constitution  of  1849, 
article  1,  section  8 — "nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  In  1879  the  present 
constitution  was  adopted  by  the  people  and  the  provision  was 
changed  so  as  to  read,  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  been 
first  made  or  paid  into  court  for  the  owner":  Const.,  art.  1, 
sec.  14.  Under  the  above  provision  of  our  fundamental  law 
it  has  been  settled  in  this  state — and  in  accord  with  the  great 
weight  of  authority  in  other  states  under  similar  constitutional 
provisions — that  the  municipality  is  liable  for  damage  caused 
to  the  owner  of  £in  abutting  lot  by  excavating  a  street  in  front 
thereof:  Eachus  v.  Los  Angeles  etc.  Ey.  Co.,  103  Cal.  614,  42 
Am.  St.  Rep.  149,  37  Pac.  750.  In  the  Eachus  case  the  authori- 
ties are  reviewed  at  length  and  the  reasons  for  the  rule  stated, 
and  we  deem  it  unnecessary  to  repeat  them  here.  The  remedy 
is  not  against  the  contractor  unless  he  departs  from  the  line  of 
the  official  grade.  The  city,  in  the  establishment  of  the  official 
grade  of  a  public  street  and  in  excavating  and  grading  the  street 
to  the  official  grade,  acts  through  its  legally  elected  and  qualified 
officers.  When  it  lets  a  contract  for  the  grading  of  the  streets, 
which  it  had  the  authority  and  power  to  let,  it  assumes  the  re- 
sponsibility of  paying  all  damages  necessarily  caused  to  private 
property  by  such  grading.  If  the  contractor  should,  of  his  own 
volition,  go  beyond  his  contract,  either  in  the  width  or  depth 
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of  the  grade,  or  perhaps  in  other  respects,  the  rule  would  be 
different. 

Defendant  made  a  motion  to  strike  out  all  the  evidence  of 
plaintiffs  tending  to  prove  damages  to  the  lot  from  any  other 
cause  or  reason  than  by  cutting  off  the  access  thereto.  This 
**<*  motion  was  denied,  and  defendant  now  claims  that  such  rul- 
ing was  error.  Defendant's  contention  is  that  the  complaint 
does  not  allege  damage  in  any  other  manner  or  way  than  that 
the  grading  rendered  the  street  impassible  and  cut  off  access  to 
plaintiff's  property.  "We  do  not  think  the  complaint  susceptible 
of  such  narrow  construction.  It  alleges  that  the  grading  "ren- 
dered the  said  Boylston  street  and  said  alley  useless  and  im- 
passable and  rendered  access  to  plaintiffs'  said  property  by  said 
street  and  alley  impossible,  and  utterly  destroyed  the  value 
thereof,  to  the  damage  of  plaintiffs  in  the  sum  of  three  thou- 
sand dollars."  The  words  "value  thereof"  were  evidently  in- 
tended by  the  pleader  to  refer  to  the  antecedent  property.  The 
most  that  can  be  said  is  that  the  sentence  is  somewhat  ambigu- 
ous. This  could  have  been  reached  by  special  demurrer,  but 
no  special  demurrer  was  interposed,  and  we  think  the  pleading 
sufficient  as  the  record  appears.  The  only  demurrer  was  a  gen- 
eral one,  and  upon  this  being  overruled  the  defendant  answered. 
In  the  answer  defendant  denied  "that  it  utterly  destroyed  the 
value  of  either  said  property  or  said  alley  or  streets,  or  either 
of  them,  either  to  plaintiffs'  damage  in  the  sum  of  three  thou- 
sand dollars,  or  any  damage  or  at  all,  ....  or  that  it  dam- 
aged plaintiffs'  property,  or  any  property,  or  the  property  in 
said  complaint  described,  either  in  the  sum  of  three  thousand 
dollars,  or  in  any  other  sum,  or  at  all."  It  thus  appears  that 
the  defendant  did  not  raise  the  point  by  demurrer  as  to  the 
ambiguity  of  the  complaint.  That  it  understood  the  complaint 
to  allege  that  the  value  of  the  property  was  destroyed,  when 
it  denied  in  its  answer  that  it  destroyed  the  value.  Pleadings 
under  our  system  must  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties:  Code  Civ.  Proc,  sec. 
452. 

It  is  the  duty  of  the  court  at  every  stage  of  the  proceedings 
to  disregard  any  defect  in  the  pleadings  which  in  the  opinion 
of  the  court  does  not  affect  the  substantial  rights  of  the  parties: 
Code  Civ.  Proc,  sec.  475.  If  a  complaint  is  defective  in  form 
and  not  in  substance,  such  defect  can  be  reached  only  by  spe- 
cial demurrer  that  the  complaint  is  ambiguous  or  uncertain: 
Merritt  v.  Glidden,  39  Cal.  564,  2  Am.  Eep.  479.    On  the  trial 
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no  objection  '*^^  to  the  complaint  is  open  to  inquiry  except  the 
■want  of  jurisdiction,  or  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action:  Tennant  v.  Pfister,  45  Cal.  273. 
It  follows  that  the  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


STREETS,  CHANGING  GRADE  OP.— Under  a  constitutional 
provision  that  private  property  shall  not  be  talcen  or  damaged  for 
public  use  without  compensation,  a  recovery  may  be  had  in  all 
cases  where  property  has  sustained  substantial  Injury  from  grading 
or  changing  the  grade  of  a  street  by  a  city:  See  the  monographic 
note  to  O'Brien  v.  Philadelphia,  30  Am.  St.  Rep.  837;  Blair  v. 
Charleston.  43  W.  Va.  C2.  64  Am.  St  Rep.  837,  26  S.  B.  841. 


WHITE  V.  WHITE. 

[130  CaL  697,  62  Pac.  1062.] 

RECEIVERS— SALE  AFTER  FINAL  JUDGMENT-nJURIS- 
DICTION.— Where  a  receiver  has  been  appointed  to  take  charge 
of  property  pending  a  suit  for  divorce,  but  who  does  not  take  pos- 
session of  any  property,  the  object  of  his  appointment  and  the 
functions  Invested  in  him  terminate  with  the  entry  of  final  judg- 
ment, after  which  the  court  has  no  jurisdiction  to  direct  the  receiver 
to  sell  the  property  in  question,  to  satisfy  a  simple  money  judg- 
ment for  alimony. 

RECEIVERS— POWER  TO  APPOINT— ENFORCE  MONEY 
JUDGMENT.— The  power  of  a  court  to  appoint  a  receiver  exists 
only  in  the  cases  provided  by  statute;  hence  a  statute  providing  for 
such  appointment  "after  judgment  to  carry  the  judgment  Into 
effect,"  applies  only  to  cases  where  the  judgment  affects  specific 
property,  and  has  no  application  to  a  simple  money  Judgment, 
which  can  be  enforced  by  a  writ  of  execution. 

.TUDGMENT— FINAL— FURTHER  RELIEF.— A  final  judg- 
ment Is  conclusive  both  as  to  the  relief  granted  and  as  to  the  relief 
denied  or  withheld,  and  upon  Its  entry  the  jurisdiction  of  the  court 
over  the  subject  matter  and  the  parties  is  exhausted;  hence  any 
further  judgment  or  order  materially  varying  the  Judgmenit  Is  a 
nullity. 

B.  E.  Bigelow  and  A.  A.  Sanderson,  for  the  appellant. 

Henry  E.  Highton,  William  T.  Baggett,  and  Walter  H.  Lin- 
f orth,  for  the  respondent. 


Dec.  1900.]  White  v.  Whitk.  lU 

608  YAl^  DYKE,  J.  Appeal  by  the  defendant  Rohrtough 
from  an  order  made  on  the  application  of  the  defendant, 
Frankie  White,  directing  the  issue  of  a  writ  of  assistance.  The 
case,  stripped  of  immaterial  circumstances,  is  this: 

In  a  suit  brought  by  the  plaintiff  against  the  defendant,  Mrs. 
White — in  which  she  had  filed  a  cross-complaint — an  interlocu- 
tory judgment  was  entered  in  her  favor  for  divorce;  and  after- 
ward, February  9,  1895,  a  final  judgment  for  one  hundred  thou- 
sand dollars. 

A  receiver  had  been  previously  appointed  to  take  charge  of 
plaintiff's  property,  though  in  fact  he  had  not  taken  any  of 
it  into  possession.  By  the  final  judgment  the  receivership  was 
continued  with  authority  and  direction  to  the  receiver  to  prose- 
cute suits  and  ''take  any  and  all  legal  measures  and  proceedings 
to  enforce  and  secure  the  collection  of  the  unpaid  monthly  al- 
lowance theretofore  awarded,  etc.,  and  also  the  said  sum  of  one 
hundred  thousand  dollars  awarded  (to  the  defendant)  by  said 
final  decree." 

Afterward,  April  12,  1895,  an  order  was  made  directing  the 
receiver  to  sell  property  of  plaintiff,  including  the  lands  now 
in  question.  Under  this  order  the  property  was  sold  by  the 
receiver  to  Mrs.  White,  to  whom,  after  confirmation  by  the  court, 
it  was  conveyed  August  13,  1896.  Subsequently,  she  ****®  ap- 
plied to  the  court  for  a  writ  of  assistance  to  obtain  posses- 
sion of  the  land,  and  thereupon  the  order  appealed  from  was 
made.  At  the  time  of  the  sale  by  the  receiver  the  appellant 
Eohrbough  was  in  possession  of  the  lands  in  question  under 
leases  from  the  plaintiff,  which  expired  pending  the  application 
for  the  writ  of  assistance. 

The  question  involved  is  as  to  the  jurisdiction  of  the  court 
to  make  the  order  of  sale  of  July  17,  1895;  and  we  are  of  the 
opinion  that  this  cannot  be  sustained. 

The  judgment  in  the  case  is  not  in  any  way  affected  by 
the  provision  as  to  the  receiver.  The  receiver  had  not  taken 
possession  of  any  property;  and  the  object  of  his  original  ap- 
pointment, and  the  functions  originally  vested  in  him,  termi- 
nated with  the  entry  of  the  judgment.  Any  new  duties  con- 
ferred upon  him  by  the  judgment  were  in  excess  of  the  juris- 
diction of  the  court,  whose  power  to  appoint  a  receiver  exists 
only  in  the  cases  prescribed  by  the  Code  of  Civil  Procedure, 
section  564 — of  which  this  is  not  one:  French  Bank  Case,  53 
Cal.  495.  The  power  under  subdivision  3  (a  new  provision 
of  the  code)  to  appoint  a  receiver  "after   judgment  to    carry 
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the  judgment  into  effect^"  applies  only  to  cases  where  the 
judgment  affects  specific  property — as  in  Guy  v.  Ide,  6  Cal.  101, 
G5  Am.  Dec.  490,  Hill  v.  Taylor,  22  Cal.  191,  and  other  cases 
cited  in  the  annotated  Code  of  Civil  Procedure,  section  564. 
The  provision  has  no  application  to  a  simple  money  judgment; 
in  such  case  the  writ  of  execution  furnishes  an  amply  sufficient 
remedy,  and  is  the  only  means  provided:  Code  Civ.  Proc,  sees. 
682,  684.  The  judgment  here  can  only  be  regarded  as  an  or- 
dinary money  judgment. 

The  judgment  rendered  was  a  final  adjudication  of  the  rights 
of  the  parties,  and  was  conclusive,  not  only  as  to  the  relief 
granted,  but  as  to  the  relief  denied  or  withheld:  Code  Civ. 
Proc,  sec.  1908.  Upon  its  entry  the  jurisdiction  of  the  court 
over  the  subject  matter  of  the  suit  and  the  parties  was  ex- 
hausted, unless  preserved  in  the  mode  authorized  by  statute. 
"By  section  1049  of  the  Code  of  Civil  Procedure,  the  cause  had 
then  ceased  to  be  pending  in  the  court,  and  the  court  was 
without  jurisdiction  to  render  any  further  judgment  therein": 
Bracket  v.  Banegas,  99  Cal.  627,  34  Pac.  344;  Carpentier  v. 
«o®  Hart,  5  Cal.  406;  Bell  v.  Thompson,  19  Cal.  706;  2  Notes 
to  California  Eeports,  130;  Freeman  on  Judgments,  sees.  141, 
142;  1  Black  on  Judgments,  sec.  306.  After  final  judgment 
any  further  judgment,  or  order  materially  varying  the  judg- 
ment, is  a  mere  nullity:  Barry  v.  Superior  Court,  91  Cal.  486, 
27  Pac.  763;  In  re  Barry,  94  Cal.  562,  29  Pac.  1109;  Hubbard 
V.  Moss,  65  Mo.  647 ;  Ross  v.  Ross,  83  Mo.  100. 

Doubtless  the  court  may  in  its  judgment  provide  for  further 
action  in  order  to  furnish  complete  relief.  But  in  such  cases 
the  judgment,  as  to  such  matters,  is  not  final.  Here  there  was 
no  provision  of  the  kind,  and  the  judgment  was  final  as  to  all 
matters  involved.  The  order  complained  of  was  not  designed  to 
carry  into  effect  the  judgment  rendered,  but  is  in  effect  a  new 
adjudication  in  the  nature  of  a  decree  of  foreclosure  depriving 
the  plaintiff  of  property  held  by  him  under  constitutional  guar- 
anties, and  of  which  he  cannot  be  deprived  without  due  process 
of  law. 

The  order  appealed  from  is  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  proceeding. 

Temple,  J.,  Harrison,  J.,  McFarland,  J.,  Henshaw,  J.,  Gar- 
outte,  J.,  and  Beatty,  C.  J.,  concurred. 

Behearing  denied. 
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THE  JURISDICTION  OF  A  COURT  IS  NOT  EXHAUSTED 
until  the  judgment  is  satisfied:  Dorr  v.  Rohr,  82  Va.  359,  3  Am.  St. 
Rep.  106.  But  it  is  terminated  when  the  cause  of  action  is  extin- 
guished: Two  Rivers  Mfg.  Co.  v.  Beyer,  74  Wis.  210, 17  Am.  SL  Rep. 
131,  42  N.  W.  232. 

ON  RECEIVERS  IN  DIVORCE  PROCEEDINGS,  see  the  mono- 
graphic notes  to  Cameron  v.  Groveland  Imp.  Co.,  72  Am.  St.  Rep. 
G7,  68;  American  etc.  Banlc  v.  McGettigan,  71  Am.  St.  Rep.  36o; 
Cortleyeu  v.  Hathaway,  64  Am.  Dec  495. 

ON  RECEIVERS  TO  ENFORCE  JUDGMENTS,  see  the  mono- 
graphic note  to  Cameron  v.  Groveland  Imp.  Co.,  72  Am.  St.  Bep.  93. 


COIT  V.  WESTEEN"  UNION  TELEGRAPH  COMPANY. 
[130  Cal.  657,  63  Pac.  83.] 

TELEGRAPH  COMPANIES— DEGREES  OF  NEGLIGENCE 
—FINDING.— Degrees  of  care  and  of  negligence  are  recognized  in 
California;  and  in  a  suit  to  recover  damages  for  a  mistake  in  the 
transmission  of  a  telegraphic  message,  a  finding  that  the  telegraph 
company  was  not  guilty  of  any  negligence  whatever  is  equivalent 
to  an  express  finding  that  such  company  used  great  care  in  the 
transmission  and  delivery  of  the  message,  within  the  meaning  of 
a  statute  requiring  a  can-ier  of  messages  to  use  great  care  and 
diligence  in  their  transmission  and  delivery. 

TELEGRAPH  COMPANIES— LIMITATION  OF  LIABIL- 
ITY—UNREPEATED  MESSAGE.— The  sender  of  a  telegraphic 
message  is  bound  by  a  stipulation  contained  in  a  written  message 
that  the  telegraph  company  will  not  be  liable  for  mistalies  or 
delays  in  the  transmission  or  delivery,  or  for  nondelivery  of  an  un- 
repeatwl  mies«?age,  and  in  such  case  he  can  recover  only  where 
the  company  is  guilty  of  willful  misconduct  or  gross  negligence 
In  the  performance  of  its  duty. 

TELEGRAPH  COMPANIES— LIMITING  LIABILITY- 
CONTRACT  BINDING  ON  RECEIVER  OP  MESSAGE.— Where 
the  sender  of  a  telegraphic  message  acts  as  the  agent  of  the  re- 
ceiver, the  contract  made  by  the  sender  with  the  telegraph  com- 
pany is  binding  on  the  receiver  of  the  message. 

TELEGRAPH  COMPANIES— ACTION  BY  RECEIVER  OP 
MESSAGE— CONTRACT  OR  TORT.— Where  no  question  of  privity 
of  contract  arises  between  the  sender  and  the  receiver  of  a  tel- 
egraph message,  the  receiver  may  rest  his  right  of  action  against 
tlie  telegraph  |ompany  on  tort  for  a  breach  of  public  duty;  but 
where  the  receTver  is  a  party  to  a  special  contract,  either  directly 
or  indirectly  through  the  sender  as  his  agent,  and  brings  his  action 
against  the  company,  he  must  stand  upon  his  contract  rights. 

TELEGRAPH  COMPANIES— GROSS  NEGLIGENCE— AT- 
MOSPHERIC DISTURBANCE.— A  finding  that  a  telegraph  com- 
pany was  not  guilty  of  gross  negligence  in  sending  a  message  will 
not  be  disturbed,  where  the  mistake  was  occasioned  by  atmos- 
pheric disturbances,  but  the  wire  was  otherwise  in  good  working 
order,  and  more  than  two  hundred  messages  were  correctly  sent 
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the  same  night;  the  mere  fact  that  a  storm  was  raging  over  the 
route  will  not  of  itself  establish  gross  negligence  in  attempting 
to  forward  a  message. 

Crittenden  Thornton  and  F.  H.  Merzbach,  for  the  appellants. 

George  H.  Fearons  and  R.  B.  Carpenter,  for  the  respondent. 

«*»  GAROUTTE,  J.  Plaintiffs  telegraphed  to  W.  B.  Den- 
nis, at  St.  Louis,  asking  him  to  telegraph  them  the  lowest  cash 
price  for  two  hundred  and  twenty  tons  of  forty-pound  steel  rails. 
The  message  was  correctly  delivered,  and  in  answer  thereto 
Dennis  telegraphed  to  plaintiffs  the  price  to  be  thirty-seven  dol- 
lars per  ton.  This  dispatch  was  delivered  in  due  time,  ****^  but 
when  delivered  it  read  twenty-seven  dollars  per  ton,  the  mistake 
in  the  message  having  occurred  in  transit  by  reason  of  atmos- 
pheric disturbances.  Relying  upon  the  words  of  the  message 
as  delivered,  plaintiffs  entered  into  contracts  to  buy  and  sell  steel 
rails,  and  great  damage  resulted  to  them  by  reason  of  the  mis- 
take of  defendant,  heretofore  stated.  To  recover  this  damage 
the  present  action  was  brought. 

The  facts  of  the  case  are  largely  agreed  upon,  and,  in  addition, 
the  court  made  a  finding  of  fact  as  follows:  "The  defendant, 
Western  Union  Telegraph  Company,  was  not  guilty  of  gross  or 
any  other  degree  of  negligence  in  the  transmission  of  the  mes- 
sage of  Dennis  to  the  plaintiffs,  nor  was  the  error  or  mistake  in 
the  said  dispatch  of  said  Dennis,  as  the  same  was  delivered  to 
said  plaintiffs,  due  to  or  caused  by  the  gross  or  any  other  degree 
of  negligence  of  the  said  defendant.  Western  Union  Telegraph 
Company."  Upon  the  facts  judgment  was  rendered  for  defend- 
ant, and  this  appeal  from  the  judgment  and  order  denying  a 
motion  for  a  new  trial  is  now  before  us.  This  finding  in  favor 
of  defendant  of  no  negligence  is  essentially  a  finding  of  the  ul- 
timate fact  in  the  case,  and  will  be  so  treated  by  the  court  in  the 
consideration  of  the  merits  of  this  appeal. 

The  Civil  Code,  section  2162,  declares:  "A  carrier  of  mes- 
sages for  reward  must  use  great  care  and  diligence  in  the  trans- 
mission and  delivery  of  messages."  In  many  jurisdictions  it 
is  held  that  the  phrase  "gross  negligence"  is  a  misnomer,  and 
that  the  adjective  "gross"  in  no  way  qualifies  the  noun  "negli- 
gence." But  in  this  state  the  rule  is  recognized  to  the  contrary, 
not  only  by  the  decisions  of  this  court,  but  by  many  sections  of 
our  Civil  Code.  The  phrases  "gross  negligence"  and  "slight 
negligence"  are  found  in  common  use  in  the  law  of  this  state, 
and,  being  so  used,  each  must  be  held  to  have  a  distinctive  mean- 
ing.   The  defendant  in  this  case  was  required  to  use  great  care 
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in  the  transmission  and  delivery  of  this  message.  The  court 
found  that  in  the  transmission  and  delivery  of  the  message  de- 
fendant was  not  guilty  of  any  negligence.  Not  being  guilty  of 
any  negligence  whatever,  defendant  must  be  held  to  have  used 
great  care;  and  the  finding  of  fact  quoted  is  the  equivalent  of 
an  express  finding  that  defendant  used  **^*  great  care  in  the 
performance  of  its  duty  in  the  transmission  and  delivery  of  the 
message  here  involved.  But  in  view  of  the  conclusion  at  which 
the  court  has  arrived,  it  is  unnecessary  to  determine  whether  or 
not  the  evidence  in  this  case  is  sufficient  to  support  a  finding  of 
fact  to  the  effect  that  defendant  was  not  guilty  of  any  negligence 
whatever;  and  this  conclusion  is  based  upon  the  following  rea- 
sons: The  written  message  which  was  delivered  by  Dennis  to 
defendant,  to  be  sent  to  San  Francisco  and  delivered  to  plain- 
tiffs, contained  the  following  regulation  and  stipulation  bearing 
upon  defendant's  duties  and  liabilities:  "It  is  agreed  between 
the  sender  of  this  message  and  this  company  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  nondelivery  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same."  In  this  case  the  mes- 
sage sent  from  St.  Louis  to  plaintiffs  was  not  a  "repeated  mes- 
sage.'* 

The  foregoing  stipulation  constituted  a  valid  and  binding 
contract  between  Dennis,  the  sender,  and  the  defendant  com- 
pany. As  to  its  validity  and  binding  force  in  this  state,  at  least, 
the  law  may  be  considered  settled:  Hart  v.  Western  Union  Tel. 
Co.,  66  Cal.  579,  56  Am.  Eep.  119,  6  Pac.  637;  Redington  v.  Pa- 
cific Postal  Tel.  etc.  Co.,  107  Cal.  317,  48  Am.  St.  Rep.  132,  40 
Pac.  432 ;  Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  1,  14 
Sup.  Ct.  Rep.  1098.  These  authorities  declare  the  rule  of  this 
state  upon  the  question.  It  follows,  therefore,  that  if  Dennis,  the 
sender  of  the  message,  was  bringing  this  action  against  defend- 
ant for  damages  suffered  by  him,  he  would  be  bound  by  the 
agreement  made,  and  could  only  recover  in  case  defendant  was 
guilty  of  willful  misconduct  or  gross  negligence  in  the  perform- 
ance of  its  duty.  The  interesting  question  then  presents  itself: 
Do  these  plaintiffs,  the  addressee  and  receiver  of  the  message, 
stand  in  a  better  position,  as  against  defendant's  negligence, 
than  does  Dennis,  the  sender  of  the  message  ? 

In  England  it  is  held  by  the  courts  with  entire  unanimity 
that  the  addressee  of  a  message  has  no  right  of  action  against 
the  telegraph  company  for  failure  of  performance  of  duty.     And 
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this  conclusion  is  based  upon  the  proposition  that  the  relation 
between  the  parties  is  purely  one  of  contract,  and  the  *** 
addressee  is  not  a  party  thereto.  In  this  country  it  may  be 
deemed  settled  law  that  the  addressee  has  a  right  of  action 
against  the  telegraph  company  when  by  its  negligence  he  has 
suffered  damages.  At  the  same  time  the  different  reasons  given 
by  the  different  courts  in  adopting  this  rule  of  law  are  many. 
We  will  not  here  enter  into  a  discussion  of  the  general  prin- 
ciples governing  litigation  arising  between  individuals  and  tele- 
graph companies  in  the  matter  of  sending  and  receiving  mes- 
sages, but  will  confine  ourselves  to  a  consideration  of  the  law 
bearing  upon  the  facts  of  this  particular  case. 

Plaintiffs  telegraphed  to  Dennis,  in  St.  Louis,  requesting  him 
to  send  by  telegram  the  price  of  two  hundred  and  twenty  tons 
of  steel  rails.  In  pursuance  of  that  request  Dennis  telegraphed 
the  desired  information.  It  is  thus  plain  that  Dennis  per- 
formed service  for  plaintiffs  at  their  request.  And  that  be- 
ing so,  we  deem  the  conclusion  irresistible  that  in  the  per- 
formance of  the  service  Dennis  was  acting  for  plaintiffs  and 
was  their  agent.  The  fact  that  plaintiffs  by  a  telegram  re- 
quested him  to  perform  this  service  is  immaterial.  They  could 
have  made  the  request  with  the  same  legal  result  either  by  let- 
ter or  parol.  If  a  party  residing  in  St.  Louis  had  been  en- 
gaged for  a  consideration  by  plaintiffs  to  telegraph  them  the 
information  here  desired,  and  that  party  had  done  so,  cer- 
tainly such  party  would  have  been  the  agent  of  plaintiffs.  Yet 
the  fact,  if  it  be  a  fact,  that  no  consideration  was  paid  by 
plaintiffs  for  the  performance  of  the  service  by  Dennis  is  not  a 
material  element  in  the  consideration  of  the  question  of  agency. 
Dennis,  in  sending  the  message,  being  the  agent  of  plaintiffs, 
they  were  bound  by  the  contract  made  with  the  defendant. 
Plaintiffs,  by  requesting  him  to  send  the  message,  necessarily 
authorized  him  to  contract  with  defendant  as  to  how  that  mes- 
sage should  be  sent.  And  this  general  authorization  was  suf- 
ficiently broad  to  include  the  agreement  as  to  nonliability  hereto- 
fore set  out,  and,  therefore,  the  agreement  was  binding  upon 
the  principal,  these  plaintiffs. 

In  discussing  this  identical  question,  Thompson  on  the  Law 
of  Electricity,  section  237,  says:  **In  such  a  case,  is  the  receiver 
of  the  message  bound  by  the  stipulation,  assuming  that  the 
sender  was  bound  by  it?  If  the  right  of  action  which  the  *** 
receiver  has  against  the  company  rests  upon  privity  of  contract 
and  depends  upon  the  circumstances  that  the  sender  was  his 


Dec.  1900.]      CoiT  v.  Western  Union  Tel.  Co.  167 

agent — ^in  other  words,  if  the  contract  with  the  telegraph  com- 
pany was  the  contract  of  the  receiver  through  his  agent,  the 
sender — then,  on  the  most  unshaken  ground,  the  receiver  would 
be  bound  by  this  condition,  if  the  circumstances  were  such  that 
it  would  bind  the  sender."  Now,  in  this  state,  by  the  authorities 
already  cited,  it  is  plain  that  Dennis  was  bound  by  the  stipula- 
tion, and,  having  power  to  make  it,  his  principal  can  only  stand 
in  his  shoes.  But  it  is  said  the  action  of  the  addressee  of  a 
message  is  founded  upon  tort,  namely,  a  breach  of  public  duty, 
and  that  therefore  the  question  of  contract  does  not  enter  into 
it.  Yet,  in  a  case  like  the  one  at  bar,  it  may  with  equal  legal 
propriety  be  said  that  a  cause  of  action  by  Dennis  against 
defendant  would  be  founded  on  tort,  namely,  a  breach  of  public 
duty,  and  thus  eliminate  any  question  of  contract  from  the  case. 
But  this  court  has  said  that  it  cannot  be  done,  and  that  Dennis 
must  stand  upon  his  contract  as  made.  In  cases  where  no 
question  of  privity  of  contract  arises  between  the  sender  and 
the  receiver  of  a  message,  the  addressee  may  rest  his  right  of 
action  on  tort;  but  where  a  party  to  a  special  contract,  either 
directly  or  indirectly  through  the  sender,  his  agent,  brings  his 
action  against  the  company,  he  must  stand  upon  his  contract 
rights. 

We  find  many  cases  which  support  the  conclusion  at  which 
we  have  arrived.  The  roads  traveled  by  courts  in  arriving  at 
this  conclusion  are  many,  yet  those  roads  all  lead  to  the  same 
destination.  In  the  leading  case  of  Ellis  v.  American  Tel.  Co., 
95  Mass.  226,  238,  no  question  of  agency  was  adverted  to  in  the 
opinion,  yet  the  court  said:  "Besides,  it  is  difficult  to  see  how 
the  plaintiff,  who  claims  through  a  contract  entered  into  by 
the  sender  of  the  message  with  the  defendants,  which  created 
the  duty  and  obligation  resting  in  the  defendants,  can  claim 
any  higher  or  different  degree  of  diligence  than  that  which 
was  stipulated  for  by  the  parties  to  the  contract.  Certainly, 
a  derivative  or  incidental  right  cannot  be  greater  or  more  ex- 
tensive than  that  which  attached  to  the  principal  or  source 
whence  such  right  accrued  or  was  derived."  In  Curtin  v. 
Western  Union  Tel.  Co.,  38  N.  Y.  Supp.  58,  16  Misc.  Eep.  348, 
***  it  is  said:  "The  stipulation  for  exemption  from  liability 
contained  in  the  printed  blank  of  the  company,  upon  which  the 
sender  writes  his  message  constitutes  a  contract  which  binds 
him  and  the  person  to  whom  the  message  is  addressed,  if  the 
assent  of  the  sender  to  such  stipulation  can  be  assumed."  In 
Aiken  v.  Western  Union  Tel.  Co.,  5  S.  C.  371,  it  is  held:  "It  is 
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equally  clear  that  any  stipulation  of  an  express  nature  intended 
to  mold  and  limit  his  obligation  must  be  construed  as  attaching 
to  the  obligation  in  its  fullest  extent  and  affecting  equally  all 
the  persons  related  to  it,  either  as  sender,  receiver,  or  agent  of 
transmission.  Under  this  view  of  the  contract  the  plaintiff  is 
entitled  to  enforce  its  performance  as  a  direct  party  in  interest." 
In  De  Rutte  v.  New  York  etc.  Tel.  Co.,  1  Daly,  556,  30  How. 
Pr.  403,  we  find  this  language:  "When  the  defendants,  there- 
fore, undertook  and  were  paid  for  sending  the  message,  their 
contract  was  with  the  plaintiff,  through  his  agent,  and  the 
action  for  a  breach  of  it  was  properly  brought  by  him."  There 
is  some  authority  opposed  to  the  general  tenor  of  the  cases  cited, 
as,  for  example.  New  York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St. 
303,  78  Am.  Dec.  338,  and  De  La  Grange  v.  Southwestern  Tel. 
Co.,  25  La.  Ann.  383.  But  no  question  of  agency  appears  to 
have  been  involved  in  those  cases,  and  it  is  upon  the  contract 
made  by  Dennis  with  the  defendant  and  the  privity  of  contract 
existing  between  Dennis  and  plaintiffs  that  we  plant  our  con- 
clusion upon  this  branch  of  the  case. 

In  view  of  what  has  been  said,  the  remaining  question  pre- 
sents itself.  Has  defendant  been  guilty  of  willful  misconduct 
or  gross  negligence?  No  question  of  willful  misconduct  is  pre- 
sented by  the  record,  and  the  question  then  is.  Does  the  evidence 
support  the  finding  of  fact  that  defendant  was  not  guilty  of 
gross  negligence?  Gross  negligence  is  defined  to  be  "the  want 
of  slight  diligence."  "Gross  negligence  is  an  entire  failure  to 
exercise  care,  or  the  exercise  of  so  light  a  degree  of  care  as  to 
justify  the  belief  that  there  was  an  indifference  to  the  things 
and  welfare  of  others."  "Gross  negligence  is  that  entire  want 
of  care  which  would  raise  a  presumption  of  the  conscious  indif- 
ference to  consequences":  See  Redington  v.  Pacific  **"**  Postal 
Tel.  etc.  Co.,  107  Cal.  317,  48  Am.  St.  Rep.  132,  40  Pac.  432. 
It  is  conceded  that  the  mistake  in  the  message  was  occasioned 
by  atmospheric  disturbances,  and  that  "it  is  impossible  to  over- 
come the  action  of  the  elements  upon  the  wire  and  repeaters 
with  any  kind  of  care  and  diligence." 

Plaintiff's  counsel  in  his  brief  says:  "In  this  case  negligence 
does  not  consist  in  the  manner  in  which  the  act  was  attempted 
to  be  done,  but  in  the  attempt  to  do  the  act  at  all."  The  mis- 
take in  the  message  arose  in  transit  between  Denver  and  Los 
Angeles.  And  in  view  of  the  fact  that  the  message  had  ar- 
rived at  Denver  from  St.  IjouIs  in  due  time  and  in  proper  form, 
there  is  no  showing  of  gross  negligence  up  to  this  point.    Es- 
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pecially  is  this  true  in  view  of  the  further  fact  that  when  the 
message  arrived  at  Chicago  from  St.  Louis  in  transit  to  San 
Francisco,  the  only  open  line  of  communication  to  the  point 
of  its  destination  was  via  Denver  and  Los  Angeles.  It  foUows 
that  counsel's  claim  is,  that  in  view  of  the  general  atmospheric 
disturbances  going  on  between  Denver  and  Los  Angeles  de- 
fendant should  have  held  the  message  at  Denver  until  climatic 
changes  for  the  better  had  taken  place. 

There  can  be  no  question  but  that  it  was  the  duty  of  defend- 
ant to  forward  this  message  from  Denver  at  the  earliest  prac- 
ticable moment.  Our  statute  in  terms  demands  it.  Now,  this 
message  was  received  at  Denver  at  1 :55  A.  M.,  February  20th, 
and  a  great  storm  was  then  prevailing  at  intervals  of  distance 
and  intervals  of  time  between  that  point  and  Los  Angeles. 
During  the  night  of  the  19th-20th  more  than  two  hundred 
messages  were  transmitted  over  the  line  in  question  from  Den- 
ver; the  operator  at  Denver  knew  the  line  had  been  working 
badly  by  reason  of  the  storm,  and  at  times  it  was  impossible 
to  get  a  message  through.  The  line  was  working  badly  at  the 
time  the  message  was  received  at  Denver,  and  had  been  so  work- 
ing off  and  on  all  night.  But  at  the  time  the  message  was  sent 
from  Denver,  about  5  A.  M.,  the  wire  was  in  good  working  order. 
The  two  operators  at  Denver  and  Los  Angeles  respectively  en- 
gaged in  sending  and  receiving  the  aforesaid  two  hundred  mes- 
sages subsequently  never  heard  of  any  complaint  as  to  the  man- 
ner of  their  transmission.  Under  the  circumstances  here  de- 
picted defendant  was  required  to  do  either  '***®  one  of  two  things, 
namely,  hold  the  message  at  Denver  for  an  unlimited  time,  or 
send  it  on  its  way.  And,  testing  the  facts  in  view  of  the  mean- 
ing of  the  words  "gross  negligence"  as  the  law  defines  them, 
this  court  cannot  say  that  the  finding  made  by  the  trial  court 
to  the  effect  that  defendant  was  not  guilty  of  gross  negligence 
has  no  support  in  the  evidence.  The  wire  at  the  time  the  mes- 
sage was  sent  "was  in  good  working  order."  The  fact  that  a 
storm  was  rioting  over  the  route  should  not  of  itself  convict  de- 
fendant of  gross  negligence  in  attempting  to  forward  a  message. 
If  that  be  the  law,  then  messages  would  not  be  sent  for  days  at 
a  time,  or  even  weeks,  during  the  winter  season.  The  important 
question  is.  What  is  the  condition  of  the  wire?  Is  it  in  good 
wlorking  order?  And  is  there  a  reasonable  probability  that  the 
message  as  sent  will  arrive  at  its  destination  ?  Here  the  salient 
fact  appears  that  the  wire  was  in  good  working  order  when  the 
message  was  sent.     Taking  the  evidence  altogether,  the  finding 
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of  the  court  that  there  was  no  gross  negligence  upon  the  part  of 
the  defendant  will  not  be  disturbed. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


TELEGRAPH  COMPANY— LIMITING  LIABILITY.— A  regula- 
tion by  a  telegraph  company  limiting  Its  liability  for  mistalies 
or  delays  in  transmitting  unrepeated  messages  Is  valid:  Birkett 
V.  Western  Union  Tel.  Co.,  103  Mich.  361,  50  Am.  SL  Rep.  374,  61 
N.  W.  645.  Compare  Western  Union  Tel.  Co.  v.  Eubanlcs,  100  Ky. 
591,  66  Am.  St,  Rep.  361,  38  S.  W.  1068.  If  a  telegraph  company 
causes  injury  by  its  neglect  in  transmitting  a  message,  no  contract 
between  it  and  the  sender  will  bar  a  recovery:  Western  Union 
Tel.  Co.  V.  Eubanks,  100  Ky.  591,  66  Am.  St  Rep.  361,  38  S.  W. 
1068;  Barnes  v.  Western  Union  Tel.  Co.,  24  Nev.  125,  77  Am.  St 
Rep.  791,  50  Pac.  438. 

STIPULATIONS  IN  TELEGRAPH  BLANKS,  whether  binding 
on  the  receiver  of  a  message,  are  discussed  In  the  monographic 
note  to  Webbe  v.  Western  Union  Tel.  Co.,  61  Am.  St  Rep.  214-218. 

TELEGRAPH  COMPANY.— THE  REMEDY  OF  THE  RECEIV- 
ER of  a  telegraphic  message  for  negligence  In  transmitting  It, 
where  no  contract  relation  exists  between  him  and  the  company, 
is  an  action  in  tort:  Western  Union  Tel.  Co.  v.  Dubois,  128  111. 
248,  15  Am.  St  Rep.  109,  21  N.  B.  4;  Webbe  v.  Western  Union 
TeL  Ca.  169  IlL  610,  61  Am.  St  Rep.  207,  48  N.  B.  670. 
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WHEELER  V.  HOME  SAVINGS  AND  STATE  BANK. 
[188  111.  34,  58  N.  B.  598.1 

CORPORATIONS  —  ACTS  ULTRA  VIRES  — RATIFICA- 
TION.— A  private  corporation  has  no  power  to  lend  Its  credit  to 
another,  or  tw  pledge  its  property  to  secure  the  debt  of  another, 
in  a  matter  in  which  It  has  no  interest,  or  which  is  not  for  Its 
benefit.    Such  acts  are  ultra  vires,  and  incapable  of  ratification. 

CORPORATIONS— RATIFICATION  OF  UNAUTHORIZED 
ACTS— ESTOPPEL.— A  private  corporation,  by  mere  acquiescence 
'in  the  unauthorized  acts  of  its  oflicers  in  a  matter  outside  of  its 
corporate  powers,  cannot  create  an  estoppeL 

CORPORATIONS— REPRESENTATION  OF  OFFICER  AS 
REPRESENTATION  OF  CORPORATION.— Representations  of  an 
officer  in  a  corporation,  made  in  his  own  interests  and  against  the 
interests  of  the  corporation,  cannot  be  treated  by  the  person  to 
whom  made  as  being  the  representations  of  the  corporation. 

CORPORATIONS— PLEDGE  OF  CORPORATE  PROPERTY 
FOR  OFFICER'S  DEBT.— One  who.  with  notice,  receives  from  an 
officer  of  a  corporation  its  nates  or  securities  In  payment  of,  or 
as  security  for,  the  personal  debt  of  such  officer,  acts  at  his  peril, 
and  cannot  hoJd  such  property  as  against  the  corporation  or  its 
assignee,  if  such  pledge  was  not  authorized  by  the  corporation. 

D.  F.  Baum  and  N.  Ulrich,  for  the  appellee. 

W.  Evans,  for  the  appellant. 

^*  CAETEE,  J.  Appellant,  as  assignee  for  the  benefit  of 
creditors  of  Singer  &  Wheeler,  a  corporation  organized  under 
the  laws  of  this  state  to  engage  in  and  carry  on  a  wholesale 
***  drug  business,  brought  his  action  of  replevin  in  the  Peoria 
circuit  court  against  appellee  to  recover  certain  warehouse  re- 
ceipts for  220  barrels  of  whisky  which  had  been  issued  to  said 
Singer  &  Wheeler,  and  also  to  recover  the  whisky.  The  prop- 
Am.  St,  Rep.,  Vol.  LXXX— U    (161) 
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erty  not  having  been  obtained  on  the  writ,  a  recovery  was  had 
for  its  value  under  a  count  in  trover.  On  appeal  the  appellate 
court  reversed  the  judgment,  and  on  another  trial  the  court,  a 
jury  having  been  waived,  found  the  defendant,  who  is  the  ap- 
pellee here,  not  guilty,  and  entered  judgment  accordingly. 
This  judgment  having  been  affirmed,  the  plaintiff  on  this  his 
further  appeal  seeks  a  reversal  for  certain  alleged  errors. 

It  appears  that  the  corporation.  Singer  &  Wheeler,  was  in 
April,  1893,  indebted  to  appellee,  the  bank,  for  $5,000  borrowed 
money,  and  to  secure  the  same  pledged  warehouse  receipts  is- 
sued to  and  owned  by  it  for  275  barrels  of  whisky.  In  Septem- 
ber, 1893,  all  of  this  debt  was  paid  but  $1,000.  Before  the  lat- 
ter date  Peter  J.  Singer,  who  was  a  director  and  the  treasurer 
and  general  manager  of  Singer  &  Wheeler,  owed  appellee  on  his 
own  account  $10,000  for  borrowed  money.  The  two  notes,  of 
$5,000  each,  which  he  had  given  for  this  money  were  overdue, 
and  the  officers  of  the  bank  were  pressing  for  payment.  Singer 
wanted  more  time,  and  told  the  agents  of  the  bank  that  the 
corporation,  Singer  &  Wheeler,  owed  him  more  than  the 
amount  of  his  debt,  and  that  if  it  could  pay  him  he  could  pay 
the  bank,  but  that  its  financial  condition  was  such  it  could  not 
then  do  so.  The  agents  of  the  bank  suggested  to  him  that  if 
the  corporation  owed  him  he  should  take  from  it  whisky  or 
other  of  its  merchandise  for  the  debt  and  pledge  it  to  the  bank 
for  his  own  debt.  Singer  replied  that  he  could  not  do  that, 
but  after  further  conversation  stated  that  he  would  see  about 
it.  Soon  thereafter  he  came  to  the  bank  and  stated  that  he 
had  made  an  arrangement  and  would  pledge  the  whisky  as  se- 
curity for  his  debt,  and  thereupon  ""  took  up  his  two  notes  of 
$5,000  each  and  gave  the  bank  his  note  for  $10,000,  due  in 
ninety  days,  with  an  agreement  showing  that  he  had,  in  addi- 
tion to  certain  shares  of  stock  which  he  owned,  pledged  ware- 
house receipts  for  275  barrels  of  whisky.  At  this  time  these 
receipts  were  held  by  the  bank,  as  before  stated,  as  security  for 
$1,000  which  remained  unpaid  of  the  company's  note  of  $5,000. 
They  were  the  property  of  the  company  and  had  not  been  as- 
signed by  it  but  stood  in  its  name.  A  few  days  later  the  com- 
pany paid  this  balance  of  its  note,  but  its  officer  or  agent  mak- 
ing the  payment  did  not  take  up  the  warehouse  receipts.  Some 
time  thereafter  it  was  observed  by  an  officer  of  the  bank  that 
the  receipts  had  not  been  indorsed  or  assigned  by  the  company, 
and  he  took  them  to  its  office  and  stated  to  the  secretary,  who 
was  a  son  of  Peter  J.  Singer,  the  manager,  that  the  bank  had 
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held  them  as  security  for  the  company's  note  until  it  was  paid, 
but  now  held  them  as  security  for  the  note  of  Peter  J.  Singer, 
and  that  they  ought  to  be  indorsed.  The  secretary  thereupon 
indorsed  them  in  blank  in  the  name  of  the  company,  by  himself 
as  secretary,  and  redelivered  them  to  the  officer  of  the  bank.  He 
testified  on  the  trial  that  he  indorsed  them  in  order  that  the 
bank  might  hold  them  as  security  for  his  father's  note.  On 
two  occasions  afterward  it  became  necessary  to  pay  government 
taxes  and  storage  charges,  and  the  bank,  at  the  request  of  the 
company,  advanced  the  money — first  $2,956.90,  then  $2,933.70. 
The  secretary  also  at  one  time  took  up  one  of  the  receipts  for 
five  barrels  of  whisky  and  gave  the  bank  another  of  the  same 
amount  for  a  different  kind.  In  June  the  next  year,  1894, 
Singer  renewed  his  note  for  $10,000,  making  it  payable  one 
day  after  date  and  with  a  like  pledge  of  stock  and  receipts, 
and  on  the  same  day  the  company  gave  its  own  note  to  the  bank 
for  $5,956.48  for  the  moneys  advanced  for  taxes,  etc.,  contain- 
ing an  agreement  pledging  as  security  the  same  warehouse  re- 
ceipts to  the  extent  of  ^"^  150  barrels  of  whisky.  Afterward, 
from  sales  of  a  part  of  the  whisky,  authorized  by  the  company, 
about  $9,000  was  realized,  from  which  the  company's  note  to 
the  bank  given  for  taxes,  etc.,  was  paid,  and  upward  of  $3,000 
applied  by  the  bank  on  the  individual  note  of  Singer.  The  bal- 
ance now  due  on  his  note  exceeds  the  value  of  what  is  left  oi 
the  whisky.  These  transactions  took  place  while  both  the  com- 
pany and  Peter  J.  Singer  were  apparently  solvent,  and  they  were 
not  at  any  time  questioned  by  the  company.  The  truth  was, 
however,  that  instead  of  the  company  owing  Peter  J.  Singer,  as 
he  represented  to  the  bank,  he  was  indebted  to  the  company  dur- 
ing all  of  the  time  mentioned  more  than  $30,000,  and  the  com- 
pany never  set  over,  delivered,  or  transferred  to  him  in  any 
way,  either  as  payment  of  or  security  for  any  supposed  indebted- 
ness to  him,  any  of  said  warehouse  receipts.  It  is  agreed,  how- 
ever, that  the  bank  had  no  knowledge  of  the  falsity  of  his  state- 
ment that  the  company  owed  him  more  than  he  owed  the  bank. 
Nor  does  it  appear  that  the  company,  or  any  of  its  officers  or 
agents  except  Peter  J.  Singer,  had  any  knowledge  of  his  repre- 
sentations to  the  bank,  or  that  the  bank  had  taken  the  receipts 
relying  upon  such  representations. 

Upon  substantially  this  state  of  facts  it  was  held  by  the  circuit 
and  appellate  courts  that  the  company,  and  appellant,  its  as- 
signee, are  estopped  from  asserting  title  to  said  warehouse  re- 
ceipts and  whisky  as  against  the  bank,  and  from  calling  in 
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question  the  action  of  its  officers  in  pledging  them  to  secure  the 
individual  debt  of  one  of  them,  viz.,  Peter  J.  Singer.  This 
question  of  estoppel  is  the  only  one  in  the  case,  and  was  raised 
by  propositions  of  law  held  or  refused. 

It  is  not  claimed  that  the  company  was  in  any  way  responsible 
for  or  interested  in  the  debt  of  its  general  manager,  Peter  J. 
Singer,  to  the  bank,  or  that  the  pledging  of  its  property  to  secure 
this  debt  was  for  its  benefit  or  for  any  corporate  purpose.  Such 
a  corporation  has  no  '***  corporate  power  to  become  the  mere 
surety  of  another  or  to  pledge  its  property  for  the  payment  of 
the  debt  of  another  in  which  it  has  no  interest  or  for  which  it 
is  in  no  wise  responsible  and  for  mere  accommodation.  Its 
charter  is  the  measure  of  its  powers,  and  all  power  not  expressed 
or  fairly  to  be  implied  is  denied  to  it.  The  power  to  lend  its 
credit  to  another  or  pledge  its  property  to  secure  the  debt  of 
another  in  a  matter  in  which  it  has  no  interest  or  is  not  for  its 
benefit  cannot,  as  a  general  rule,  be  implied:  7  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  788. 

It  is  clear  that  the  bank  knew  that  these  warehouse  receipts 
were  the  property  of  the  company.  They  had  been  issued 
to  the  company,  stood  in  its  name  until  indorsed  by  the  secre- 
tary, had  been  received  by  the  bank  from  the  company  as  securi- 
ty for  its  debt,  and  again  accepted  in  pledge  for  its  debt  after 
they  were  pledged  for  Singer's  debt — its  debt  created  for  moneys 
advanced  to  it  by  the  bank  to  pay  taxes  on  the  same  whisky. 
Indeed,  there  is  no  evidence  that  Singer,  himself,  ever  had  pos- 
session of  the  receipts,  and  it  is  not  claimed  that  the  bank  be- 
lieved, or  had  any  sufficient  reason  to  believe,  that  the  receipts 
were  the  property  of  Singer,  but  only  that  Singer,  from  his  own 
representations,  had  made  some  arrangement  (the  nature  of 
which  was  not  inquired  into  by  the  bank  nor  is  it  anywhere 
shown  by  the  record)  by  which,  because  of  the  company's  alleged 
indebtedness  to  him,  he  had  obtained  the  right  to  pledge  the 
receipts  as  security  for  his  own  debt.  True,  the  secretary  of  the 
company  afterward  indorsed  its  name  on  the  receipts  and  re- 
turned them  to  tlie  bank  with  the  understanding  that  they  were 
held  as  security  for  the  debt  of  his  father;  but  the  secretary 
himself  bad  no  power  to  make  the  p'ledge,  and  the  bank  is  charge- 
able with  knowledge  of  such  lack  of  power.  While  no  action  of 
the  directors  making  or  authorizing  the  pledge  was  taken,  still, 
treating  it  as  the  act  of  the  corporation,  it  was  ultra  vires  and 
void  and  incapable  of  ratification:  National  Home  Bldg.  "^ 
Assn.  V.  Home  Sav.  Bank,  181  111.  35,  72  Am.  St.  Rep.  245,  54 
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N.  E.  619.  No  fruits  of  the  transaction  were  received  by  the 
company,  and  its  mere  acquiescence  in  the  unauthorized  acts  of 
its  officers  in  a  matter  outside  of  its  corporate  powers  cannot 
give  rise  to  an  estoppel.  If  it  be  said  that  the  company  might 
be  estopped  from  denying  that  it  was  indebted  to  Singer,  and 
from  denying  that  it  had  turned  over  the  receipts  to  him  to 
secure  its  alleged  debt  to  him,  thus  apparently  clothing  him  with 
a  property  interest  in  the  receipts  which  he  could  pledge  to  the 
bank,  it  is  sufficient  to  say  that  there  was  no  such  debt,  and  there 
was  no  evidence  of  any  such  debt  on  which  the  bank  was  author- 
ized to  rely  as  against  the  company.  The  company  never  knew 
of  Singer's  representations  of  the  existence  of  such  a  debt,  and  is 
not,  therefore,  estopped  from  denying  its  existence.  Singer  was 
dealing  with  the  bank  in  his  own  interest,  and  not  as  the  officer 
or  agent  of  the  company.  The  bank  could  not,  therefore,  treat 
his  representations  so  made  in  his  own  interest  and  against  the 
interest  of  the  company  as  the  representations  of  the  company: 
Moores  v.  Citizens'  Bank,  111  U.  S.  164,  4  Sup.  Ct.  Rep.  345. 
As  said  by  the  court  of  appeals  of  New  York:  "The  general 
rule  is,  that  one  who  receives  from  an  officer  of  a  corporation  the 
notes  or  securities  of  such  corporation,  in  payment  of  or  as 
security  for  a  personal  debt  of  such  officer,  does  so  at  his  own 
peril.  Prima  facie,  the  act  is  unlawful,  and,  unless  actually 
authorized,  the  purchaser  will  be  deemed  to  have  taken  them 
with  notice  of  the  rights  of  the  corporation" :  Wilson  v.  Metro- 
politan etc.  Ry.  Co.,  120  N.  Y.  145,  17  Am.  St.  Rep.  625,  24 
N.  E.  384. 

In  so  far  as  the  rulings  of  the  circuit  court  upon  propositions 
of  law  held  and  refused  are  in  conflict  with  the  principles  above 
stated  they  are  erroneous.  The  judgments  of  the  appellate 
and  circuit  courts  must  therefore  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  for  further  proceedings. 


A  CORPORATION  CANNOT  RATIFY  ULTRA  VIRES  CON- 
TRACTS: Marble  Co.  v.  Harvey,  92  Tenn.  115,  36  Am.  St  Rep.  71,  20 
S.  W.  427.  See,  further,  the  monographic  note  to  In  re  Assignment 
Mut.  etc.  Ins.  Co.,  70  Am.  St.  Rep.  171-173,  on  the  ratiflcatiou  of  ultra 
vires  contracts  of  corporations. 

CORPORATIONS-PLEDGE  OF  PROPERTY  BY  OFFICER.— 
One  who  receives  from  an  ofBcer  of  a  corporation  its  notes  or 
securities  in  payment  of  or  as  security  for  the  personal  debt  of 
such  officer  does  so  at  his  peril:  Wilson  v.  Metropolitan  etc.  Ry. 
Co.,  120  N.  Y.  145.  17  Am.  St.  Rep.  625,  24  N.  E.  384.  If  stock 
of  a  corporation  is  issued  fraudulently  by  one  of  Its  officers  as 
security  for  his  private  debt,  the  corporation  is  not  estopped,  as 
asainst  the  creditor  of  the  officer,  to  deny  the  validity  of  the 
stock:  Farrington  v.  South  Boston  R.  R.  Co.,  150  Mass.  406,  15 
Am.  St  Rep.  222,  23  N.  E.  109. 
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HUDSON  V.  PEOPLE. 
[188  lU.  103,  58  N.  E.  964.] 

TAXATION -SPECIAL  ASSESSMENTS  — BPP^ECT  OF 
PAYMENT.— A  special  assessment  is  a  charge  upon  the  specific 
land  benefited,  and  not  against  the  owner  thereof.  The  payment 
of  such  assessment,  even  through  mistalie  and  by  one  having  no 
Interest  In  the  land,  discharges  both  the  land  and  the  owner  from 
further  liability  thereon. 

TAXATION— SPECIAL  ASSESSMENT— EFFECT  OP  PAY- 
MENT.—If  payment  of  a  special  assessment  Is  voluntarily  made 
to  the  collector,  even  by  one  who  has  no  interest  in  the  land,  the 
collector  has  no  power  to  hear  evidence  and  decide  whether  the 
ftssessment  was  paid  deliberately  and  with  a  full  knowledge  of 
the  facts,  or  under  some  mistalse  or  misapprehension. 

TAXATION  —  SPECIAL  ASSESSMENTS  —  RESTORATION 
AFTER  PAYMENT.— If  a  special  assessment  has  been  voluntarily 
paid,  even  through  mistalje,  by  one  who  has  no  interest  in  the 
land,  and  such  payment  has  been  received  by  the  county  oflScers, 
the  assessment  is  discharged  by  the  payment,  and  it  cannot  be 
revived  or  restored  and  the  land  rendered  subject  to  sale  by  the 
act  of  the  county  officers  in  refunding  the  money  paid,  canceling 
the  entry  of  payment,  and  destroying  the  receipt  therefor.  Such 
payment  voluntarily  made  cannot  be  recovered. 

Childs  &  Hudson,  for  the  appellant. 

M.  Slusser  and  C.  L.  Ruth,  for  the  appellee. 

***  HAND,  J.  This  is  an  application  for  judgment  for  sale 
by  James  McKee,  treasurer  and  ex  officio  collector  of  Du  Page 
county,  for  the  nonpayment  of  the  second  and  third  install- 
ments of  special  assessment  No.  42,  levied  by  the  village  of  Hins- 
dale on  the  sixth  day  of  August,  1895,  against  the  west  half  of 
lot  5,  in  block  1,  in  Bobbins'  Park  addition  to  Hinsdale.  Ob- 
jections were  filed  by  plaintiff  in  error  to  the  rendition  of  judg- 
ment against  said  premises,  of  which  he  was  the  owner,  on  the 
ground  that  said  special  assessment  had  been  paid  and  satisfied. 

At  the  time  said  assessment  was  spread,  the  plaintiff  in  error, 
Charles  H.  Hudson,  was  the  owner  of  the  west  half  of  said  lot 
6,  and  George  B.  Bobbins  was  the  owner  of  the  east  half  of  said 
lot  5.  In  making  the  assessment-roll  the  commissioners  ap- 
pointed by  the  county  court  assessed  the  east  half  of  said  lot 
6  in  the  name  of  plaintiff  in  error,  Charles  H.  Hudson,  and  the 
west  half  of  said  lot  6  in  the  name  of  George  B.  Robbins.  Short- 
ly after  the  assessment  was  confirmed  Robbins  paid  the  entire 
aaaessment  upon  the  west  half  of  said  lot  6  to  the  collector  of 
the  village  of  Hinsdale,  and  such  special  assessment  was  marked 
"Paid.— Geo.  B.  Robbins.— March  10,  1896,"  on  the  warrant 
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for  the  collection  of  said  assessment  No.  42.  Some  time  there- 
after Bobbins  made  a  demand  upon  the  village  of  Hinsdale 
that  it  refimd  to  him  the  money  so  paid  by  him  in  satisfaction 
of  the  assessment  upon  the  west  half  of  lot  5.  In  compliance 
with  such  demand,  the  village  of  Hinsdale  repaid  to  Robbins  the 
amount  of  money  paid  to  its  collector  in  satisfaction  of  said  as- 
sessment, and  by  resolution  declared  the  indorsement  made  by 
the  village  collector  on  warrant  No.  42,  showing  the  payment  of 
said  assessment  to  be  void,  and  directed  its  village  collector  to 
proceed  to  collect  again  said  assessment.  The  village  collector 
then  drew  red  lines  through  the  indorsement  showing  payment 
^^'^  of  said  assessment,  and  reported  the  same  as  delinquent  to 
the  county  treasurer  of  Du  Page  county. 

A  special  assessment  is  a  charge  upon  the  specific  land  bene- 
fited, and  not  against  the  owner  thereof:  Dempster  v.  People, 
158  111.  36,  41  N.  E.  1022;  and  the  payment  of  such  assessment, 
even  though  by  mistake,  discharges  both  the  land  and  the  owner 
from  further  liability  thereon:  Morrison  v.  Kelly,  22  111.  609,  74 
Am.  Dec.  169;  Osburn  v.  Searles,  156  111.  88,  40  N.  E.  453; 
Mason  v.  Chicago,  48  111.  420.     And  this  is  so  whether  payment 
be  made  by  the  owner  or  one  having  no  interest  in  the  land: 
Iowa  R.  R.  Land  Co.  v.  Guthrie,  53  Iowa,  383,  5  N.  W.  516. 
It  is  not  for  the  collector  to  hear  evidence  and  decide  whether 
the  assessment  was  paid  deliberately  and  with  a  full  knowledge 
of  all  the  facts,  or  under  some  mistake  or  misapprehension: 
Mason  v.  Chicago,  48  111.  420.     In  the  case  of  Iowa  R.  R,  Land 
Co.  V.  Guthrie,  53  Iowa,  383,  386,  5  N.  W.  522,  the  court  say: 
"Payment  of  taxes  defeats  the  right  and  power  to  sell  the  landrj 
taxed:  Morris  v.  County  of  Sioux,  42  Iowa,  416.     This  is  so 
whether  pa3rment  be  made  by  the  owner  or  one  having  no  inter- 
est in  the  land.     A  mere  stranger  has  not  the  right  to  pay  taxes, 
but  if  payment  be  made  by  such  a  one  and  received  by  the  county 
treasurer,  the  state  or  county,  or  their  officers,  cannot  afterward 
question    the    pa3Tnent.     These  ofiicers  are  not  clothed  with 
power  to  determine  questions  of  ownership  of  and  interest  in 
•lands  and  the  rights  of  parties  thereto.     Their  powers  and 
duties  are  wholly  ministerial." 

In  Mason  v.  Chicago,  48  111.  420,  after  a  special  assessment 
was  levied  the  owner  sold  the  property.  Without  his  knowledge 
and  subsequent  to  the  sale,  his  agent  paid  the  assessment  and  it 
was  so  entered  on  the  collector's  books.  He  afterward  claimed 
that  the  payment  had  been  made  through  mistake.  The  col- 
lector refunded  to  him  the  money,  canceled  the  entry  of  the  pay- 
ment on  his  books,  and  destroyed  the  receipt  he  had  given,  and 
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claimed  the  assessment  to  be  delinquent  and  unpaid.  On 
106  page  421  we  say :  "The  law  has  conferred  upon  the  collector 
no  power  to  relieve  parties  from  the  effect  of  their  inattention  or 
mistake,  and  to  vest  him  with  such  authority  would  be  calculated 
to  operate  with  hardship,  if  not  positive  injustice,  in  many  cases. 
A  person  having  an  interest  in  knowing  that  such  burdens  have 
been  removed  from  the  property  would  no  doubt  call  upon  the 
collector  to  ascertaiu  whether  it  was  removed,  and  finding  it 
maiked  paid  would  naturally  give  himself  no  further  concern 
in  reference  to  the  matter ;  and  if  the  collector  might  make  such 
alterations,  his  property  might  be  liable  to  be  sold  and  lost,  by 
his  thus  being  thrown  off  his  guard  by  such  an  act  of  the  col- 
lector. In  this  case,  then,  the  assessment  was  discharged  by  the 
payment.  Nor  was  it  restored  by  the  collector's  refunding  the 
money,  canceling  the  entry  of  payment  on  his  books,  and  de- 
stroying the  receipt." 

The  special  assessment  was  valid,  and  the  payment  thereof 
by  George  B.  Bobbins  was  voluntarily  made  and  could  not  be 
recovered  back  by  him:  Walser  v.  Board  of  Education,  160  111. 
272,  43  K  E.  346.  Neither  could  he  be  relieved  by  the  villa.se 
from  his  inattention  or  carelessness:  Mason  v.  Chicago,  48  111. 
420.  ,/  : 

We  are  of  the  opinion  the  payment  of  said  special  assessment 
by  George  B.  Robbins  was  a  satisfaction  and  discharge  thereof; 
that  the  village  did  not  have  the  power  to  relieve  him  from  a 
payment  made  through  inattention  or  mistake ;  that  the  special 
assessment  was  not  restored  by  the  village  refunding  the  money 
and  directing  the  canceling  of  the  entry  of  payment  on  the  war- 
rant, and  that  the  court  erred  in  overruling  the  objections  of 
plaintiff  in  error. 

The  judgment  of  the  county  court  will  be  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 


A  STREET  ASSESSMENT  IS  A  CHARGE  on  the  adjoining 
lota.  In  some  states,  however,  it  is  made  a  personal  liability 
against  the  owner  of  the  property  benefited  as  well  as  a  lien 
thereon:  See  the  monographic  note  to  Richards  v.  Commissioners, 
42  Ara.  St  Rep.  659-061.  In  Clinton  v.  Henry  County,  115  Mo. 
W7,  37  Am.  St  Rep.  415,  22  S.  W.  494,  It  Is  held  that  a  statute 
attempting  to  authorize  personal  Judgments  against  property 
owners  on  special  assessments  for  local  improvements  is  unoon- 
Btitutional. 
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GLOBE  MUTUAL  LIFE  INSURANCE  ASSOCIATION  v. 

WAGNER. 
[188  lU.  133,  58  N.  B.  970.] 

INSURANCI>-LIFE— UNCONSCIOUS  MISREPRESENTA- 
TIONS.—in  the  absence  of  explicit,  unequivocal  stipulations,  re- 
quiring such  an  interpretation,  it  cannot  be  inferred  that  the  in- 
sured took,  or  the  insurer  issued,  a  life  insurance  policy  with  the  dis- 
tinct understanding  that  it  should  be  void  if  any  statements  made  in 
the  medical  examination  should  be  false,  whether  the  insured  was 
conscious  of  the  falsity  thereof  or  not. 

INSURANCE  —  LIFE— REPRESENTATIONS  NOT  WAR- 
RANTY.—A  statement  in  a  medical  examination  by  an  applicant 
for  life  insurance  that  none  of  his  brothers  are  dead  is  a  represen- 
tation and  not  a  warranty,  and  If  proved  to  be  false,  does  not 
vitiate  the  policy,  in  the  absence  of  proof  of  fraud  or  intentional 
misstatement  on  the  part  of  the  insured. 

Hoyne,  O'Connor  &  Hoyne,  for  the  appellant. 
F.  T.  Colby,  for  the  appellee. 

^®  WILKIN,  J.  The  chief  ground  urged  by  appellant  for  a 
reversal  of  the  judgment  of  the  appellate  court  is  the  falsity  of 
the  answer  to  one  of  the  questions  appearing  in  the  medical  ex- 
amination of  the  insured.  On  the  back  of  the  application  made 
by  appellee,  in  what  purports  to  be  the  medical  examination  of 
the  insured,  this  question  and  answer  appear:  "Q.  How  many 
brothers  dead?  A.  None.''  The  medical  examination  is  cer- 
tified to  by  the  medical  examiner,  as  follows : 

**I  certify  that  I  have,  this  seventh  day  of  October,  1895,  made 
a  personal  examination  of  the  above-named  person  (Richard 
Wagner),  and  that  the  above  answers  are  in  my  own  handwrit- 
ing, and  that  the  signature  of  the  applicant  or  person  examined 
was  written  in  my  presence. 

"M.  J.  McKENNA,  M.  D.*' 

Preceding  the  medical  examiner's  certificate,  and  immediately 
at  the  end  of  the  series  of  questions  and  answers  referred  to  in 
the  certificate,  of  which  the  quoted  question  is  one,  appears  the 
following  language,  to  which  is  afiixed  the  signature  of  Richard 
Wagner,  the  insured:  "I  hereby  declare  and  warrant  that  the 
answers  to  the  above  questions,  and  the  statements  made  in  the 
application  on  the  other  side  hereof,  are  true,  and  were  written 
by  me  or  by  my  proper  agent,  and  that  said  answers  and  state- 
ments, together  with  this  warranty,  shall  form  the  basis  of  any 
contract  of  insurance  that  may  be  entered  into  between  me  and 
the  Globe  Mutual  Insurance  Association,  and  that  if  a  contract 
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of  insurance  is  issued  it  shall  not  be  binding  on  the  company 
unless,  upon  its  date  and  delivery,  I  shall  be  in  sound  health." 
On  the  front  side  of  the  sheet,  on  the  back  of  which  is  the  medi- 
cal examination  and  statement  signed,  as  above,  by  the  insured, 
is  the  application  by  appellee  for  the  policy,  and  *^''  over  her 
signature  appears  the  following:  "I  hereby  make  application 
for  the  policy  described  above,  and  as  an  inducement  to  the  as- 
sociation to  issue  a  policy,  and  as  a  consideration  therefor,  make 
the  agreement  as  to  agency,  and  all  other  agreements  and  war- 
ranties contained  in  the  medical  examination,  as  fully  as  if  I 
had  signed  the  same." 

It  appears  from  the  evidence  that  a  brother  of  the  insured  died 
in  London,  England,  more  than  four  years  prior  to  the  date  of 
the  application  for  insurance  in  this  case,  but  there  is  no  evi- 
dence tending  to  show  that  the  insured  ever  knew  of  his 
brother's  death.  Appellant  asserts,  however,  that  whether  he 
knew  of  it  or  not,  the  statement  that  none  of  his  brothers  were 
dead  is  a  warranty,  and,  being  untrue,  avoids  the  policy.  Ap- 
pellee contends  that  the  statement,  though  false,  is  not  a  war- 
ranty, but  a  mere  represenlation,  which,  unless  material,  would 
not  avoid  the  policy. 

In  the  absence  of  explicit,  unequivocal  stipulations  requiring 
such  an  interpretation,  it  should  not  be  inferred  that  the  insured 
or  the  appellee  took  a  life  policy  with  the  distinct  understanding 
that  it  should  be  void  if  any  statements  made  in  the  medical 
examination  should  be  false,  whether  the  insured  was  conscious 
of  the  falsity  thereof  or  not :  Moulor  v.  American  Life  Ins.  Co., 
Ill  U.  S.  335,  4  Sup.  Ct.  Rep.  466.  Whether  or  not  the  de- 
ceased knew  of  the  death  of  his  brother  at  the  time  of  the  ap- 
plication for  insurance  was  a  question  for  the  jury,  and  no  evi- 
dence of  such  knowledge  appears  in  the  record.  To  hold  that, 
as  a  precedent  to  any  binding  contract,  he  should  guarantee  ab- 
solutely that  none  of  his  brothers  were  dead  would  be  unreason- 
able, in  the  absence  of  a  more  explicit  stipulation  than  here  ap- 
pears. It  not  infrequently  happens  that  a  man  loses  trace 
of  all  or  a  part  of  his  relations,  and  to  hold  him  to  absolutely 
guarantee  that  they  were  living,  in  order  that  he  might  obtain 
insurance,  would  sometimes  be  to  require  an  impossibility,  and 
would  be  almost  absurd. 

***  What  is  said  in  Moulor  v.  American  Life  Ins.  Co.,  Ill  U. 
S.  335,  4  Sup.  Ct.  Rep.  466,  is  peculiarly  applicable  to  the  case 
at  bar.  In  that  case  the  insured  made  a  false  statement  as  to 
his  having  had  certain  diseases,  and  "warranted  that  the  above 
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are  fair  and  true  answers."  The  court  say:  "The  entire  argu- 
ment in  behalf  of  the  company  proceeds  upon  a  too  literal  inter- 
pretation of  those  clauses  in  the  policy  and  application  which 
declare  the  contract  null  and  void  if  the  answers  of  the  insured 
to  the  questions  propounded  to  him  were  in  any  respect  untrue. 
What  was  meant  by  *true'  and  'untrue'  answers?  In  one  sense, 
that  only  is  true  which  is  conformable  to  the  actual  state  of 
things.  In  that  sense  a  statement  is  untrue  which  does  not 
express  things  exactly  as  they  are,  but  in  another  and  broader 
sense,  the  word  'true'  is  often  used  as  a  synonym  of  honest;  sin- 
cere; not  fraudulent.  Looking  at  all  the  clauses  in  the  applica- 
tion, in  connection  with  the  policy,  it  is  reasonably  clear — cer- 
tainly the  contrary  cannot  be  confidently  asserted — that  what  the 
company  required  of  the  applicant  as  a  condition  precedent  to  any 
binding  contract  was,  that  he  would  observe  the  utmost  good 
faith  toward  it,  and  make  full,  direct,  and  honest  answers  to 
all  questions,  without  evasion  or  fraud,  and  without  suppression, 
misrepresentation  or  concealment  of  facts  with  which  the  com- 
pany ought  to  be  made  acquainted,  and  that  by  so  doing,  and 
only  by  so  doing,  would  he  be  deemed  to  have  made  fair  and 
true  answers."  In  that  case  the  untrue  statements  were  held  to 
be  representations,  and  not  warranties,  and  we  think,  on  the 
same  reasoning,  the  answer  here  in  question  should  be  so  held, 
and  in  the  absence  of  proof  by  the  company  of  fraud  or  inten- 
tional misstatement  on  the  part  of  the  insured  the  policy  was 
not  rendered  invalid  merely  because  the  answer  proved  to  be 
false. 

We  are  satisfied  the  court  below  committed  no  reversible  er- 
ror, and  the  judgment  of  that  court  will  be  affirmed. 


LIFE  INSURANCE-REPRESENTATION  OR  WARRANTY.— 
Statements  by  an  applicant  for  life  insurance  are  not  to  be 
regarded  as  warranties,  unless  the  policy  upon  its  face  plainly 
declares  that  they  shall  be  treated  as  such:  Supreme  Council  v. 
Brashears,  89  Md.  624,  73  Am.  St  Rep.  244,  43  Atl.  866.  A  mis- 
representation or  untrue  statement  in  an  application,  if  made  in 
good  faith,  does  not  avoid  the  policy,  unless  it  relates  to  some 
matter  material  to  the  risli:  March  v.  Metropolitan  Life  Ins.  Co., 
186  Pa.  St.  629,  65  Am.  St  Rep.  887,  40  Atl.  1100.  Courts  favor 
a  construction  which  malies  a  statement  of  the  insured  a  repre- 
sentation rather  than  a  warranty:  Schwarzbach  v.  Ohio  Valley 
etc.  Union,  25  W.  Va.  622,  52  Am.  Rep.  227.  Though  a  statement 
is  declared  to  be  a  warranty,  it  will  not  be  given  effect  as  such  if 
qualified  by  other  stipulations  which  show  that  the  parties  did 
not  so  regard  it:  Wheaton  v.  North  British  etc.  Ins.  Co.,  76  CaL 
415,  9  Am.  St  Rep.  216,  18  Pac.  758. 
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GERMAN  INSUEANCE  COMPANY  v.  BARTLETT. 
[188  IIL  165.  58  N.  E.  1075.] 

FRAUDULENT  CONVEYANCES-HUSBAND  AND  WIFE- 
DECLARATIONS  AS  EVIDENCE.— In  an  action  to  set  aside  a  con- 
veyance of  real  estate  from  husband  to  wife  as  In  fraud  of  his 
creditors,  his  declarations,  oral  and  written,  made  before  the  in- 
debtedness was  incurred,  that  he  had  used  his  wife's  money  in 
purchasing  the  property  conveyed,  and  that  he  held  the  title  there- 
to In  trust  for  her,,  are  admissible  in  evidence  in  her  favor,  when 
be  Is  dead,  and  there  is  no  motive  for  falsifying  the  facts. 

HUSBAND  AND  WIFE— RIGHT  TO  PREFER  WIFE  AS 
CREDITOR.— A  husband  has  a  right  to  prefer  his  wife  to  his  other 
creditors,  provided  the  preference  is  based  upon  a  valuable  con- 
sideration and  is  made  in  good  faith. 

HUSBAND  AND  WIFE— RIGHT  TO  PREFER  WIFE  AS 
CREDITOR— ESTOPPEL  AGAINST  WIFE.— A  wife  who  secures 
the  legal  title  to  property,  of  which  she  is  the  equitable  owner, 
before  creditors  of  her  husband  reduce  their  claims  to  judgment, 
is  not  estopped  to  assert  title  against  them  by  reason  of  her  not 
recording  a  declaration  of  trust  as  soon  as  she  received  it  from 
her  husband,  and  not  recording  her  deed  from  her  husband  as 
soon  as  she  received  it,  when  it  does  not  appear  that  she,  in  any 
way,  misled  such  creditors,  or  withheld  such  instruments  from 
record  by  reason  of  any  agreement  with  her  husband. 

Action  to  set  aside  as  fraudulent  a  deed  from  a  husband  to 
his  wife  executed  January  16,  1896,  recorded  February  10,  1896, 
conveying  the  property  described  in  a  declaration  of  trust 
made  by  such  husband  August  5,  1893,  reciting  that  he  had  re- 
ceived the  sum  of  seven  thousand  five  hundred  dollars  from  the 
sale  of  a  homestead  belonging  solely  to  her,  and  that  he  had 
received  the  additional  sum  of  five  thousand  dollars,  as  the 
proceeds  of  a  policy  of  insurance  belonging  solely  to  her,  and 
then  reciting  that  "the  said  two  sums  of  seventy-five  hundred 
dollars  and  five  thousand  dollars  having  been  paid  by  my  said 
wife,  or  for  her  account,  to  me  upon  the  distinct  understanding 
and  agreement  made  between  us  that  I  should  hold  said  money 
and  invest  the  same  in  another  homestead  for  her  and  for  her 
own  separate  use  and  behoof,  and  that  whenever  I  should  take 
title  to  any  premises  so  to  be  purchased  and  improved  out  of 
or  from  said  money,  it  should  and  would  be,  and  would  be  and 
become  and  belong,  to  said  Isabella  J.  Bartlett  for  her  own 
separate  use  and  behoof,  her  heirs  and  assigns  forever,  and  if 
such  title  should  be  taken  in  my  name  I  would  hold  the  same  in 
trust  for  her. 

"And  I  do  hereby  declare  and  state  that  I  invested  the  said 
sum  of  twelve  thousand  five  hundred  dollars  ($12,500)  so  re- 
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ceived  by  me  from  my  said  wife,  in  and  took  title  to  the  premises 
known  as  lots  numbered  one  (1),  two  (2),  thirteen  (13),  and 
fourteen  (14)  in  block  2,  in  Turner's  addition  to  the  original 
town  (now  city)  of  Freeport,  county  of  Stephenson  and  state 
of  Illinois,  in  my  individual  name.  And  I  further  declare  and 
state  that  I  now  hold  the  title  thereto  and  the  improvements 
thereon  in  my  individual  name,  solely  and  only  as  trustee,  for 
the  sole  use  and  benefit  of  my  said  wife,  Isabella  J.  Bartlett, 
her  heirs  and  assigns  forever,  and  not  otherwise. 

''In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this  fifth  day  of  August,  eighteen  hundred  and  ninety-three. 
*TREDERIC  BARTLETT.     [Seal]" 

The  husband  made  oral  declarations  similar  to  those  contained 
in  the  above  declaration  of  trust  to  one  G.  C.  Fry,  prior  to  its 
execution.  Judgment  for  the  defendants  and  the  plaintiffs  ap- 
pealed. 

J.  H.  Steames,  for  the  appellants. 

M.  Stoskopf  and  W.  Lathrop,  for  the  appellees. 

^'^  HAND,  J.  1.  Are  the  oral  statements  and  written  dec- 
larations made  by  Frederic  Bartlett,  mentioned  in  the  state- 
ment of  facts  which  precedes  this  opinion,  competent  evidence 
against  the  complainants,  as  tending  to  show  that  Isabella  J. 
Bartlett  was  the  bona  fide  owner  of  said  homestead  at  the  time 
of  her  death?  We  are  of  the  opinion  they  are,  and  that  they 
established,  in  connection  with  the  other  facts  proven  in  this 
case,  an  existing  indebtedness  from  Frederic  Bartlett  to  Isabella 
J.  Bartlett,  and  an  intention  that  the  same  should  be  paid. 
They  were  made  some  months  before  the  indebtedness  to  either 
the  insurance  company  or  the  bank  was  contracted  and  without 
reference  thereto,  and  could  not,  therefore,  have  ^'^^  been  made 
for  the  purpose  of  defrauding  the  complainants  or  either  of 
them.  The  payment  of  such  indebtedness  was  a  good  and 
valuable  consideration  for  the  transfer  of  said  homestead  from 
Frederic  Bartlett  to  Isabella  J.  Bartlett,  from  whom  Isabella 
H.  takes  title. 

The  ground  upon  which  such  evidence  is  received  is  thus 
stated  by  Mr.  Greenleaf:  "Declarations  of  the  other  class,  of 
which  we  are  now  to  speak,  are  secondary  evidence,  and  are  re- 
ceived only  in  consequence  of  the  death  of  the  person  making 
them.  This  class  embraces  not  only  entries  in  books,  but  all 
other  declarations  or  statements  of  facts,  whether  verbal  or  in 
writing,  and  whether  they  were  made  at  the  time  of  the  fact 
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declared  or  at  a  subsequent  day.  But,  to  render  them  admis- 
sible, it  must  appear  that  the  declarant  is  deceased,  that  he  pos- 
sessed competent  knowledge  of  the  facts  or  that  it  was  his  duty 
to  know  them,  and  that  the  declarations  were  at  variance  with 
his  interest.  When  these  circumstances  concur,  the  evidence 
is  received,  leaving  its  weight  and  value  to  be  determined  by 
other  considerations*' :  1  Greenleaf  on  Evidence,  sec.  147. 

In  the  case  of  County  of  Mahaska  v.  Ingalls,  16  Iowa,  81, 
Judge  Dillon,  after  an  exhaustive  review  of  the  English  and 
American  authorities,  reaches  the  conclusion  that  verbal  dec- 
larations may  be  received  in  an  action  between  third  parties 
when  accompanied  by  the  following  prerequisites:  1.  The  de- 
clarant must  be  dead;  2.  The  declaration  must  have  been  against 
the  pecuniary  interest  of  the  declarant  at  the  time  it  was  made ; 
3.  The  declaration  must  be  of  a  fact  in  relation  to  a  matter 
concerning  which  the  declarant  was  immediately  and  person- 
ally cognizable;  and  4.  The  court  should  be  satisfied  that  the 
declarant  had  no  probable  motive  to  falsify  the  fact  declared. 

In  Van  Buskirk  v.  Van  Buskirk,  148  111.  9,  20,  35  N.  E.  383, 
385,  it  is  said:  "We  think,  however,  that  there  is  a  clear  distinc- 
tion between  proof  of  the  declarations  of  the  grantee  ^'^"*'  to  the 
effect  that  he  holds  the  title  for  another  or  has  agreed  to  convey 
to  another,  and  his  declarations  or  admissions  to  the  effect  that 
another  person's  money  was  paid  for  the  land.  Declarations 
of  the  latter  class  are  entitled  to  more  weight  than  those  of  the 
former  class,  especially  when  they  are  corroborated  by  circum- 
stances and  attended  by  proof  of  some  previous  arrangement 
under  which  the  money  was  advanced." 

In  Crane  v.  Wright,  46  111.  107,  which  was  an  action  by  the 
wife  to  recover  back  money  paid  on  a  contract  for  the  purchase 
of  land  which  had  been  rescinded,  we  held  that  the  declaration 
of  the  deceased  husband  that  the  money  paid  on  the  purchase 
belonged  to  his  wife  and  that  he  wished  the  contract  to  inure  to 
her  benefit,  was  admissible  in  evidence  on  her  behalf. 

We  see  no  reason,  in  principle,  why  the  admission  of  the  hus- 
band acknowledging  an  indebtedness  to  the  wife,  when  all  the 
other  prerequisites  concur,  should  not  be  received  against  the 
creditors  of  the  husband.  Like  all  such  declarations,  they  are 
not  conclusive,  but  may  be  proved  to  be  untrue  either  by  positive 
or  circumstantial  evidence. 

2.  It  appears  from  the  evidence  that  Frederic  Bartlett  re- 
ceived the  proceeds  of  the  sale  of  the  first  homestead  to  Warner 
and  the  funds  derived  from  the  insurance  policy;  that  in  Au- 
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gust,  1893,  he  agreed  to  repay  to  Isabella  J.  Bartlett  the  amount 
thereof,  for  which  he  gave  her  his  promissory  note;  that  on 
January  16,  1896,  he  conveyed  to  her  the  homestead  then  oc- 
cupied by  them,  which  on  the  fifth  day  of  August,  1893,  he  had 
acknowledged  in  equity  belonged  to  her;  that  it  did  not  exceed 
in  value  the  amount  of  said  indebtedness,  and  that  the  title 
thereto  was  conveyed  to  her  before  the  complainants  recovered 
their  judgments.  Frederic  Bartlett  had  the  right  to  prefer 
his  wife  to  his  other  creditors,  provided  the  preference  was  based 
upon  a  valuable,  consideration  and  was  made  in  good  faith. 

^'''**  3.  Appellants  contend  that  Isabella  J.  Bartlett  was  es- 
topped from  asserting  title  to  said  homestead  as  against  their 
executions  because  she  did  not  at  once  put  the  declaration 
of  trust  on  record  when  she  obtained  it,  in  1893,  and  be- 
cause the  deeds  conveying  the  title  to  her  were  not  recorded 
for  a  period  of  about  thirty  days  after  their  execution.  The 
proof  fails  to  show  that  Isabella  J.  Bartlett  in  any  way  mis- 
led the  complainants,  or  that  said  declaration  of  trust  and 
deeds  were  withheld  from  record  by  reason  of  an  agreement 
made  by  her  with  her  husband.  The  complainants'  equities 
are  not  superior  to  those  of  the  wife.  She  succeeded  in  se- 
curing the  title  to  the  property,  of  which  she  was  justly  and 
equitably  the  owner,  before  they  reduced  their  claims  to  judg- 
ments against  her  husband.  She  first  reduced  her  equity  to  a 
legal  basis,  and,  as  was  said  in  Earl  v.  Earl,  186  111.  370, 
57  N.  E.  1079,  we  cannot  assent  to  the  view  her  right  and 
title  to  the  homestead  property  should  be  subordinated  to  said 
judgments. 

The  substantial  truth  of  the  statements  made  by  Frederic 
Bartlett  are  not  affected  by  some  apparent  discrepancies  which 
appear  in  the  evidence.  From  an  examination  of  this  record 
we  fully  concur  in  the  opinion  of  the  appellate  court  "that  the 
court  below  was  fully  warranted  by  the  proofs  in  finding  that 
the  conveyance  of  real  estate  from  Frederic  to  Isabella  J.  Bart- 
lett was  made  in  good  faith  and  for  a  valuable  consideration, 
and  that  the  title  to  the  same  was  vested  in  the  latter  in  her 
lifetime." 

As  the  complainants  succeeded  only  in  part,  we  do  not  think 
the  court  erred  in  requiring  them  to  pay  one-half  of  the  costs. 

Appellee,  Isabella  H.  Bartlett,  having  failed  to  assign  cross- 
errors  in  this  court,  we  are  not  called  upon  to  review  that  part 
of  the  decree  and  judgment  which  affects  only  the  personal 
property. 
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The  judgment  of  the  appellate  court  will  therefore  be  af- 
firmed. 


A  HUSBAND  MAT  PREFER  HIS  WIFE  to  the  exclusion  of  his 
other  creditors:  Riley  v.  Vaughan,  116  Mo.  169,  38  Am.  St  Rep. 
58G,  22  S.  W.  707;  Williams  v.  Harris,  4  S.  Dais.  22,  46  Am.  St  Rep. 
753,  54  N.  W.  926. 

FRAUDULENT  CONVEYANCE.— DECLARATIONS  by  a  hus- 
band at  the  time  of  accepting  a  deed  as  to  whose  money  was  being 
paid  therefor  are  competent  evidence  to  show  the  character  of 
his  possession,  in  an  action  to  set  aside  the  deed  made  by  him 
to  his  wife  as  in  fraud  of  creditors:  McGhee  ▼.  Wells,  57  S.  C. 
280,  76  Am.  St  Rep.  567,  35  S.  E.  529.  See  the  note  to  Horton 
T.  Smith,  42  Am.  Dec  631-633,  on  declarationa  of  veudOFB  to  show 
fraud. 


GILLESPIE  V.  PEOPLE. 

[188  111.  176.  58  N.  B.  1007.] 

CONSTITUTIONAL  LAW.— The  terms  "life,"  'liberty ,»•  and 
"property"  embrace  all  liberties,  personal,  civil,  and  political, 
including  the  rights  to  labor,  to  contract,  to  terminate  contracts,  and 
to  acquire  property,  and  such  rights  include  whatever  is  necessary 
to  secure  and  effectuate  their  full  enjoyment  None  of  these  rights 
or  liberties  can  be  talsen  away  except  by  due  process  of  law. 

CONSTITUTIONAL  LAW.— RIGHTS  OF  LIBERTY  and  of 
property  Include  the  right  to  acquire  property  by  labor,  and  by 
contract,  and  such  right  cannot  be  talsen  away  except  by  due  pro- 
cess of  law. 

CONSTITUTIONAL  LAW.— RIGHT  OF  PROPERTY  In- 
volves, as  on^e  of  its  essential  attributes,  the  right  not  only  to  con- 
tract but  also  to  terminate  contracts,  such  right  being  subject 
only  to  civil  liability  for  unwarranted  termination. 

CONSTITUTIONAL  LAW.— NO  AUTHORITY  EXISTS  TO 
PRONOUNCE  PERFORMANCE  OF  INNOCENT  ACTS  CRIM- 
INAL when  the  public  health,  safety,  comfort,  or  welfare  is  not 
Interfered  with. 

CONSTITUTIONAL  LAW.  — LIBERTY  INCLUDES  NOT 
ONLY  RIGHTS  TO  LABOR,  but  to  refuse  to  labor,  and  conse- 
quently, the  right  to  contract  to  labor  or  for  labor,  and  to  ter- 
minate such  contracts,  and  to  refuse  to  malie  such  contracts. 

CONSTITUTIONAL  LAW  —  LABOR  CONTRACTS.  —  The 
legislature  cannot  prevent  persons  who  are  sul  Juris  from  laboring, 
or  from  making  such  lawful  labor  contracts  as  they  may  see  fit, 
nor  has  It  any  power,  by  penal  laws,  to  prevent  any  person,  with  or 
without  cause,  from  refusing  to  employ  another  or  to  terminate  a 
contract  with  him. 

CONSTITUTIONAL  LAW  — LABOR  UNION  LAWS.— A 
statute  making  It  criminal  for  any  employer  to  attempt  to  prevent 
bis  employs  from  Joining  labor  unions,  or  to  discharge  him  because 
of  his  connection  with  a  labor  union,  is  unconstitutional  and  void, 
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as  deprivfnsr  such  employer  of  liberty  and  property  without  due 
process  of  law. 

CONSTITUTIONAL  LAW— LABOR  UNION  LAWS— SPE- 
CIAL LEGISLATION.— A  statute  attempting  to  make  it  criminal 
for  an  employer  to  discharge  "labor  union"  employes,  when  he  is  not 
thus  liable  if  he  discharges  "nonunion"  employfes.  Is  unconstitu- 
tional as  being  special  legislation. 

CONSTITUTIONAL  LAW— LABOR  UNION  LAWS-SPE- 
CIAL LEGISLATION.— A  statute  attempting  to  limit  the  power 
of  an  owner  or  employer  as  to  his  right  to  contract  with,  or  to  ter- 
minate his  contract  with,  particular  persons  as  a  class,  as  "labor 
union"  employes,  is  unconstitutional  as  special  legislation. 

Criminal  action  against  C.  Gillespie  for  violation  of  a  statute 
entitled  "An  act  to  protect  employes  and  guarantee  their  right 
to  belong  to  labor  organizations,"  approved  June  17,  1893,  in 
force  July  1,  1893,  as  follows:  "That  it  shall  be  unlawful  for 
any  individual  or  member  of  any  firm,  or  agent,  officer,  or  em- 
ploy6  of  any  company  or  corporation  to  prevent,  or  attempt  to 
prevent,  employes  from  forming,  joining,  and  belonging  to  any 
lawful  labor  organization,  and  any  such  individual,  member, 
agent,  officer  or  employ6  that  coerces  or  attempts  to  coerce  em- 
ployes by  discharging  or  threatening  to  discharge  from  their 
employ  or  the  employ  of  any  firm,  company,  or  corporation,  be- 
cause of  their  connection  with  such  lawful  labor  organization, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars,  or  be  im- 
prisoned for  not  more  than  six  months,  or  both,  in  the  discretion 
of  the  court":  Kurd's  111.  Stats.  1899,  p.  844.  Verdict  and 
judgment  against  Gillespie,  and  he  appealed. 

Pennell  &  Lindley,  for  the  appellant. 

S.  G.  Wilson,  state's  attorney. 

L.  M.  Kent  and  C.  H.  Beckwith,  for  the  people. 

*®*  MAGKUDER,  J.  The  question,  raised  by  the  motion 
to  quash  the  information,  by  the  motion  to  exclude  the  evi- 
dence and  discharge  the  plaintiff  in  error,  by  the  refusal  of  in- 
structions asked  by  the  plaintiff  in  error,  and  by  the  overruling 
^®*  of  the  motion  in  arrest  of  judgment,  is  the  constitutionality 
of  the  statute  of  June  17,  1893,  set  forth  in  full  in  the  state- 
ment preceding  this  opinion.  The  provisions  of  the  constitution 
of  this  state,  which  the  act  in  question  is  said  to  contravene, 
are:  1.  Section  1  of  article  2  of  the  bill  of  rights,  which  pro- 
vides that  "all  men  are  by  nature  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights;  among  these  are 
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life,  liberty,  and  the  pursuit  of  happiness";  2.  Section  2  of 
article  2  of  the  bill  of  rights,  which  declares  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law" ;  3.  Section  22  of  article  4  of  the  state  constitution, 
wherein  the  legislature  is  prohibited  from  passing  any  local  or 
special  law,  "granting  to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privilege,  immunity,  or  fran- 
chise whatever." 

The  provision  of  the  constitution  of  the  United  States,  with 
which  the  statute  in  question  is  said  to  be  in  conflict,  is  sec- 
tion 1  of  the  fourteenth  amendment,  which  provides  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

It  may  be  assumed  that  plaintiff  in  error  attempted  to  do 
the  act  with  which  he  is  charged,  and  that  it  lay  in  his  power 
to  discharge,  or  attempt  to  discharge,  Eeuben  Gibbons  from  his 
employment  because  of  his  connection  with  the  "union"  labor 
organization,  which  is  admitted  to  have  been  a  lawful  labor  or- 
ganization. Upon  this  assumption,  the  question  squarely  arises 
whether  or  not  the  statute  in  question  contravenes  the  provisions 
of  the  state  and  federal  constitutions  above  quoted. 

The  terms,  "life,"  "liberty,"  and  "property,"  are  representa- 
tive terms,  and  intended  to  cover  every  right  to  which  a  member 
of  the  body  politic  is  entitled  under  the  *^  law.  These  terms 
include  the  right  of  self-defense,  freedom  of  speech,  religious 
and  political  freedom,  exemption  from  arbitrary  arrests,  the 
right  freely  to  buy  and  sell  as  others  may.  Indeed,  they  may 
embrace  all  our  liberties,  personal,  civil,  and  political,  includ- 
ing the  rights  to  labor,  to  contract,  to  terminate  contracts,  and 
to  acquire  property.  None  of  these  liberties  and  rights  can 
be  taken  away  except  by  due  process  of  law:  2  Story  on  the 
Constitution,  5th  ed.,  sec.  1950. 

The  rights  of  *aife,"  'liberty,"  and  "property"  embrace  what- 
ever is  necessary  to  secure  and  effectuate  the  enjoyment  of  those 
rights.  The  rights  of  liberty  and  of  property  include  the  right 
to  acquire  property  by  labor  and  by  contract :  Ritchie  v.  People, 
165  111.  98,  46  Am.  St.  Rep.  315,  40  N.  E.  454.  If  an  owner 
cannot  be  deprived  of  his  property  without  due  process  of  law, 
he  cannot  be  deprived  of  any  of  the  essential  attributes  which 
belong  to  the  right  of  property    without  due  process  of  law. 
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Labor  is  property.  The  laborer  has  the  same  right  to  sell  his 
labor,  and  to  contract  with  reference  thereto,  as  any  other 
property  owner.  The  right  of  property  involves,  as  one  of  its 
essential  attributes,  the  right  not  only  to  contract,  but  also  to 
terminate  contracts:  Eitchie  v.  People,  155  111.  98,  46  Am.  St. 
Kep.  315,  40  N.  E.  454;  State  v.  Julow,  129  Mo.  163,  50  Am. 
St.  Rep.  443,  31  S.  W.  781.  In  the  case  at  bar,  the  contract 
between  plaintiff  in  error  and  Gibbons  was  not  for  any  definite 
period  of  time,  but  Gibbons  was  employed  by  the  day  at  so 
much  per  hour. 

In  view  of  what  has  been  said,  it  cannot  be  doubted  that  the 
plaintiff  in  error,  Charles  Gillespie,  had  a  right  to  terminate  his 
contract,  if  he  had  one,  with  Reuben  Gibbons,  subject  to  civil 
liability  for  any  termination  which  should  be  unwarranted. 
One  citizen  cannot  be  compelled  to  give  employment  to  another 
citizen,  nor  can  anyone  be  compelled  to  be  employed  against 
his  will.  The  act  of  1893,  now  under  consideration,  deprives 
the  employer  of  the  right  to  terminate  his  contract  with  his  em- 
ploy6.  The  right  to  terminate  such  a  contract  is  guaranteed 
by  the  organic  law  of  the  state.  The  legislature  ***  is  for- 
bidden to  deprive  the  employer  or  employ^  of  the  exercise  of 
that  right.  The  legislature  has  no  authority  to  pronounce  the 
performance  of  an  innocent  act  criminal  when  the  public  health, 
safety,  comfort,  or  welfare  is  not  interfered  with.  The  statute 
in  question  says  that,  if  a  man  exercises  his  constitutional  right 
to  terminate  a  contract  with  his  employe,  he  shall,  without  a 
hearing,  be  punished  as  for  the  commission  of  a  crime. 

In  passing  upon  the  validity  of  a  statute  similar  to  the 
act  of  1893,  the  supreme  court  of  Missouri  in  the  case  of  State 
V.  Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443,  31  S.  W.  781,  has 
well  said:  "The  law  under  review  declares  that  to  be  a  crime 
which  consists  alone  in  the  exercise  of  a  constitutional  right, 
to  wit,  that  of  terminating  a  contract,  one  of  the  essential  at- 
tributes of  property,  indeed  property  itself,  under  preceding 

definitions But  the  fact  as  charged,  as  already  seen,  is 

not  a  crime,  and  will  not  be  a  crime,  so  long  as  constitutional 
guaranties  and  constitutional  prohibitions  are  respected  and  en- 
forced. If  an  owner,  etc.,  obeys  the  law  on  which  this  prosecu- 
tion rests,  he  is  thereby  deprived  of  a  right  and  a  liberty  to  con- 
tract or  terminate  a  contract  as  all  others  may ;  if  he  disobeys  it, 
then  he  is  punished  for  the  performance  of  an  act  wholly  in- 
nocent, unless,  indeed,  the  doing  of  such  act  guaranteed  by  the 
organic  law,  the  exercise  of  a  right  of  which  the  legislature  is 
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forbidden  to  deprive  him,  can,  by  that  body,  be  conclusively 
pronounced  criminal.  We  deny  the  power  of  the  legislature  to 
do  this;  to  brand  as  an  offense  that  which  the  constitution 
designates  and  declares  to  be  a  right,  and  therefore,  an  innocent 
act,  and  consequently  we  hold  that  the  statute  which  professes 
to  exert  such  a  power  is  nothing  more  or  less  than  a  legislative 
judgment,'  and  an  attempt  to  deprive  all  who  are  included 
within  its  terms  of  a  constitutional  right  without  due  process 
of  law." 

Here,  the  employment,  as  has  already  been  stated,  was  by 
the  day,  and,  at  the  end  of  each  day,  there  was  no  obligation  on 
the  part  of  Gillespie  to  furnish  another  *®**  day's  work,  and 
no  obligation  on  the  part  of  Gibbons  to  labor  for  Gillespie.  At 
the  time  of  the  alleged  oiTense,  there  was  in  fact  no  contract  of 
employment;  but  at  that  time  Gillespie  said  in  substance  to 
Gibbons:  "I  am  not  employing  union  men,  and,  if  you  belong 
to  the  union,  you  can  look  elsewhere  for  employment."  This 
was  not  a  crime  on  the  part  of  the  plaintiff  in  error,  Gillespie. 
His  sole  offense  consisted  in  refusing  to  give  employment  to 
a  man  who  belonged  to  a  union  labor  organization.  In  other 
words,  he  merely  exercised  his  constitutional  right  of  terminat- 
ing a  contract,  or  refusing  to  make  a  contract.  Liberty  in- 
cludes not  only  the  right  to  labor,  but  to  refuse  to  labor,  and, 
consequently,  the  right  to  contract  to  labor  or  for  labor,  and 
to  terminate  such  contracts,  and  to  refuse  to  make  such  con- 
tracts. The  legislature  cannot  prevent  persons  who  are  sui 
juris  from  laboring,  or  from  making  such  contracts  as  they 
may  see  fit  to  make  relative  to  their  own  lawful  labor;  nor 
has  it  any  power  by  penal  laws  to  prevent  any  person,  with  or 
without  cause,  from  refusing  to  employ  another  or  to  terminate 
a  contract  with  him,  subject  only  to  the  liability  to  respond  in 
a  civil  action  for  an  unwarranted  refusal  to  do  that  which  has 
been  agreed  upon.  Hence,  we  are  of  the  opinion  that  this  act 
contravenes  those  provisions  of  the  state  and  federal  constitu- 
tions, which  guarantee  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 

In  addition  to  what  has  already  been  said,  we  regard  this  act 
as  unconstitutional  as  being  in  violation  of  section  22  of  article 
4  of  the  state  constitution  as  above  quoted.  The  act  certainly 
does  grant  to  that  class  of  laborers  who  belong  to  union  labor 
organizations  a  special  privilege.  The  employer,  if  he  discharges 
a  "union"  man  from  his  emplo}Tnent,  is  liable  to  be  punished  as 
having  committed  a  crime.     But  he  is  not  subject  to  punishment 
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if  he  should  discharge  from  his  employment  a  "nonunion" 
laboring  man.  An  unwarrantable  distinction  ****  is  thus  drawn 
between  workingmen  who  belong  to  union  labor  organizations, 
and  workingmen  who  do  not  belong  to  such  organizations.  That 
is  to  say,  the  statute  does  not  relate  to  persons  and  things  as  a 
class,  or  to  all  workingmen,  but  only  to  those  who  belong  to  a 
lawful  labor  organization,  that  is  to  say,  a  labor  union.  **Where 
a  statute  does  this,  where  it  does  not  relate  to  persons  or  things 
as  a  class,  but  to  particular  persons  or  things  of  a  class,  it  is 
a  special,  as  distinguished  from  a  general,  law":  State  v.  Telle, 
71  Mo.  645 ;  State  v.  Herrmann,  75  Mo.  340.  We  concur  in  the 
following  view  of  this  subject  expressed  by  the  supreme  court 
of  Missouri  in  State  v.  Julow,  129  Mo.  163,  50  Am.  St.  Eep. 
443,  31  S.  W.  781:  "Here  a  nontrade  union  man  or  nonlabor 
union  man  could  be  discharged  without  ceremony,  without  let 
or  hindrance,  whenever  the  employer  so  desired,  with  or  without 
reason  therefor,  while  in  the  case  of  a  trade  union  or  labor  union 
man  he  could  not  be  discharged  if  such  discharge  rested  on  the 
ground  of  his  being  a  member  of  such  an  organization.  In 
other  words,  the  legislature  have  undertaken  to  limit  the  power 
of  the  owner  or  employer  as  to  his  right  to  contract  with,  or 
to  terminate  a  contract  with,  particular  persons  of  a  class,  and 
therefore  the  statute  which  does  this  is  a  special,  and  not  a 
general,  law,  and,  therefore,  violative  of  the  constitution.'* 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  sixth 
edition,  pages  481-483,  says:  "A  statute  would  not  be  constitu- 
tional ....  which  should  select  particular  individuals  from  a 
class  or  locality,  and  subject  them  to  peculiar  rules  or  impose 
upon  them  special  obligations  or  burdens  from  which  others  in 

the  same  locality  or  class  are  exempt Everyone  has  a 

right  to  demand  that  he  be  governed  by  general  rules,  and  a 
special  statute  which,  without  his  consent,  singles  his  case  out 
as  one  to  be  regulated  by  a  different  law  from  that  which  is 
applied  in  all  similar  cases,  would  not  be  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as  is  not  within  the 
province  of  free  governments." 

^^'^  For  the  reasons  above  stated,  we  are  of  the  opinion  that 
the  statute  in  question  is  unconstitutional  and  void,  and  that 
the  court  below  erred  in  not  quashing  the  information  and  dis- 
charging the  plaintiff  in  error. 

Accordingly,  the  judgment  of  the  county  court  of  Vermilion 
county  is  reversed,  and  the  cause  is  remanded  to  that  court  with 
directions  to  dismiss  the  prosecution. 
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CONSTITUTIONAL  LAW.— THE  RIGHT  TO  CONTRACT  is 
both  a  liberty  and  a  property  right:  Braceville  Coal  Co.  v.  People, 
147  111.  66,  37  Am.  St  Rep.  206,  35  N.  B.  62. 

CONSTITUTIONAL  LAW.— THE  WORD  "PROPERTY,"  in 
Its  coLstitutional  sense,  signifies  not  only  those  tangible  things  of 
which  one  may  be  the  owner,  but  everything  he  may  have  of  an 
exchangeable  value,  Including  the  right  to  acquire  and  dispose  of 
property,  and  the  right  to  contract:  Harbison  v.  Knoxville  Iron  Co., 
103  Tenn.  421,  76  Am.  St  Rep.  682,  53  S.  W.  955. 

CONSTITUTIONAL  LAW.— THE  WORD  "LIBERTY,"  as  used 
in  the  coustitution,  includes  the  right  to  use  one's  faculties  in  all 
lawful  ways,  to  live  and  work  where  he  chooses,  to  pursue  any  law- 
ful calling,  to  make  all  contracts  in  relation  thereto,  and  to  enjoy 
the  legitimate  fruits  thereof:  Harbison  v.  Knoxville  Iron  Co.,  103 
Tenn.  421,  76  Am.  St  Rep.  682,  53  S.  W.  955. 

THE  POWER  OF  THE  LEGISLATURE  TO  DECLARE  ACTS 
CRIMINAL  is  the  subject  of  the  monographic  note  to  Booth  v. 
People,  78  Am.  St  Rep.  235-274.  A  statute  which  attempts  to  make 
It  a  crime  for  an  employer  to  Impose  as  a  condition  of  employment 
that  his  employs  shall  withdraw  from  or  refrain  from  joining  any 
trade  or  labor  union  is  unconstitutional:  State  v.  Julow,  129  Mo. 
163.  50  Am.  St  Bep.  443,  31  S.  W.  781. 


WILKIE  V.  CHICAGO. 
[188  IlL    444,  58  N.  E.  1004.] 

MUNICIPAL  CORPORATIONS— ILLEGAL  ORDINANCE- 
SUIT  TO  ENJOIN  ENFORCEMENT  OF.— To  prevent  a  multiplicity 
of  suits,  persons  who  follow  one  certain  occupation  and  whose 
rights  and  liabilities  are  identical,  may  join  In  one  suit  to  restrain 
the  enforcement  of  an  alleged  Illegal  ordinance  requiring  them  to 
obtain  a  license,  when  each  is  threatened  with  a  prosecution  for  non- 
compliance with  such  ordinanca 

MUNICIPAL  CORPORATIONS  —  POWER  TO  LICENSE 
OCCUPATIONS.— A  city  has  no  inherent  power  to  license  any  occu- 
pation, or  to  exact  a  license  fee  from  any  person,  and  the  power 
BO  to  do  must  be  found  in  its  charter,  and  must  be  either  expressly 
given,  or  be  a  necessary  incident  to  the  carrying  <mt  of  the  power 
granted. 

MUNICIPAL  CORPORATIONS— POWER  TO  LICENSE- 
EXERCISE  OF  POLICE  POWER.— To  justify  an  ordinance 
licensing  a  particular  occupation  as  a  proper  exercise  of  the  police 
power,  it  must  appear  that  the  requirement  of  such  license  tends 
to  promote  tlie  public  health,  morals,  safety,  comfoort,  or  welfare, 
or  to  suppress  disease. 

MUNICIPAL  CORPORATIONS.— THE  POWER  TO  LI- 
CENSE OCCUPATIONS  resides  in  the  legislature  primarUy,  and  it 
may  grant  the  license  directly,  or  confer  such  right  upon  municipal 
corporations.  Having  thus  delegated  its  power,  the  legislature  may, 
at  any  time  take  It  back  and  resume  the  exercise  of  the  power 

ItMlf. 

LICENSE  OF  OCCUPATIONS  BY  STATE.— A  statute  pro- 
TldlDg  for  the  examination  of  the  followers  of  a  particular  occupa- 
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tlon,  and  for  the  granting  of  certificates  to  follow  such  occupation, 
which  shall  be  valid  throughout  the  state,  precludes  a  city  from  re- 
quiring the  holders  of  such  certificates  to  pay  an  additional  licen5?e 
imposed  by  ordinance.  Such  certificate  granted  under  the  statute  Is 
a  license  itself. 

J.  W.  Burdette,  for  the  appellants. 

C.  M.  Walker,  corporation  counsel,  and  W.  H.  Fitzgerald,  for 
the  appellee. 

**«  CART  WEIGHT,  J.  William  Wilkie  and  seventy-eight 
others,  as  complainants,  filed  their  bill  in  this  case  in  the  cir- 
cuit court  of  Cook  county  against  the  city  of  Chicago,  appellee, 
alleging  that  they  were  master  plumbers  engaged  in  the  busi- 
ness of  plumbing  in  the  said  city,  and  praying  for  an  injunc- 
tion against  the  enforcement  of  section  1415  of  the  Ee vised 
Code  of  said  city,  requiring  each  master  plumber  to  obtain  a 
license  and  pay  a  fee  of  thirty  dollars  per  year  therefor,  and 
section  1421  of  such  code,  imposing  a  penalty  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  each  and  ev- 
ery offense  of  performing  any  plumbing  work  without  having 
first  obtained  such  license.  The  circuit  court  overruled  a  general 
demurrer  of  the  defendant  to  the  said  bill  and  granted  the  in- 
junction asked  for.  The  defendant  was  ruled  to  answer  the 
amended  bill  within  five  days,  and  it  was  ordered  that,  in  the 
event  of  failure  to  answer,  the  injunction  should  be  made  per- 
petual and  the  decree  stand  as  a  final  decree  in  the  cause.  The 
defendant  did  not  answer  according  to  the  terms  of  the  order, 
and  the  injunction  ■***  became  perpetual  and  the  decree  final. 
From  that  decree  the  defendant  appealed.  The  appeal  was 
heard  in  the  branch  appellate  court  for  the  first  district,  and  the 
decree  of  the  circuit  court  was  reversed  and  the  cause  remanded, 
with  a  direction  to  dismiss  the  bill  for  want  of  equity.  This 
appeal  is  prosecuted  from  that  judgment  of  the  appellate  court. 

The  first  question  raised  is  whether  the  circuit  court  had  ju- 
risdiction, as  a  court  of  equity,  over  the  subject  matter  of  the 
bill.  That  jurisdiction  was  invoked  upon  the  following  facts 
averred  in  the  bill  and  admitted  by  the  demurrer :  The  seventy- 
nine  complainants  are  master  plumbers  in  the  city  of  Chicago, 
and  sue  on  behalf  of  themselves  and  all  others  similarly  situated. 
There  are  in  the  city  of  Chicago  nine  hundred  or  more  master 
plumbers,  whose  interests  in  the  questions  involved  are  identical 
and  each  of  whom  is  liable  to  prosecution  under  the  provisions 
which  are  alleged  to  be  void.    The  city  has  made  demands  upon 
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complainants  to  take  out  licenses  under  said  section,  and  threat- 
ens them  with  arrest  if  such  licenses  are  not  procured.  If 
they  continue  to  engage  in  their  avocation  the  city  will  put  its 
threat  into  execution  and  they  will  be  arrested  for  violation  of 
the  ordinance.  Each  prosecution  would  involve  the  same  right 
claimed  by  the  city  against  each  of  them.  The  city  would  not 
be  civilly  liable  nor  held  responsible  for  damages  to  complain- 
ants. The  authorities  of  the  city  making  arrests  are  not  finan- 
cially responsible  or  able  to  respond  in  damages.  If  the  mas- 
ter plumbers  should  pay  the  license  fee  and  bring  suits  to  re- 
cover it,  there  would  be  required  nine  hundred  or  more  suits 
to  recover  money  illegally  obtained.  Complainants  are  threat- 
ened with  arrest  as  often  as  they  enter  any  premises  for  the 
purpose  of  plying  their  trade,  and  their  business  would  thereby 
be  practically  destroyed. 

The  mere  allegation  that  an  ordinance  is  illegal  will  not  con- 
fer jurisdiction  upon  a  court  of  equity  to  restrain  "**''  its  en- 
forcement, but  the  averments  of  the  bill  bring  this  case  within 
the  rule  recognized  in  Chicago  v.  Collins,  175  111.  445,  67  Am. 
St.  Rep.  224,  51  N.  E.  907.  The  complainants  are  entitled  to 
join  in  a  suit  in  equity  for  the  purpose  of  avoiding  a  multiplicity 
of  suits  and  having  the  controversy  settled  in  one  hearing. 

The  conditions  upon  which  the  legality  of  the  proposed  ex- 
action by  the  city  depends,  as  alleged  in  the  bill  and  admitted 
by  the  demurrer,  are  substantially  as  follows :  The  Revised  Code 
of  the  city  of  Chicago  went  into  effect  in  April,  1897.  The 
provisions  claimed  to  be  invalid,  under  which  the  city  demands 
that  complainants  take  out  a  license  and  pay  a  fee  of  thirty 
dollars  therefor,  are  as  follows : 

"Sec.  1415.  Any  person  desiring  to  engage  in  or  work  at  the 
business  of  plumbing  in  the  city  of  Chicago  as  a  master  plumb- 
er shall  first  obtain  a  license  so  to  do  for  each  establishment  or 
place  of  business  to  be  maintained  by  him,  and  shall  pay  for  such 
a  license  a  fee  of  thirty  ($30)  dollars  per  year,  said  license  fee 
to  be  paid  for  during  the  month  of  May  of  each  and  every 
year." 

"Sec.  1421.  No  person  shall  perform  any  plumbing  work 
without  having  first  obtained  the  license  herein  provided  for, 
under  penalty  of  a  fine,  upon  conviction,  of  not  less  than  fifty 
($50)  dollars  nor  more  than  one  hundred  ($100)  dollars  for 
each  and  every  offense." 

Shortly  after  said  Revised  Code  took  effect  the  legislature 
passed  the  following  act  (Laws  1897,  p.  279)  : 
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"An  act  to  provide  for  the  licensing  of  plumbers  and  to 
supervise  and  inspect  plumbing. 

"Sec.  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly:  That  any  person  now  or 
hereafter  engaging  in  or  working  at  the  business  of  plumbing 
in  cities  or  towns  of  five  thousand  inhabitants  or  more,  in  this 
state,  either  as  a  master  plumber  or  employing  plumber  or  as  a 
journeyman  plumber,  shall  first  receive  a  certificate  thereof  in 
accordance  with  the  provisions  of  this  act. 

**^  "Sec.  2.  Any  person  desiring  to  engage  in  or  work  at  the 
business  of  plumbing,  either  as  a  master  plumber  or  employing 
plumber,  or  as  a  journeyman  plumber,  shall  make  application 
to  a  board  of  examiners  hereinafter  provided  for,  and  shall,  at 
such  time  and  place  as  said  board  may  designate,  be  compelled 
to  pass  such  examination  as  to  his  qualifications,  as  said  board 
may  direct;  said  examination  may  be  made  in  whole  or  in  part 
in  writing,  and  shall  be  of  a  practical  and  elementary  character 
but  sufficiently  strict  to  test  the  qualifications  of  the  applicant. 

"Sec.  3.  That  there  shall  be  in  every  city,  town,  or  village 
of  ten  thousand  inhabitants  or  more  a  board  of  examiners  of 
plumbers,  consisting  of  three  members,  one  of  which  shall  be 
the  chairman  of  the  board  of  health,  who  shall  be  office  (ex 
officio)  chairman  of  said  board  of  examiners;  a  second  member, 
who  shall  be  a  master  plumber,  and  a  third  member,  who  shall 
be  a  journeyman  plumber.  Said  second  and  third  members  shall 
be  appointed  by  the  mayor  and  approved  by  the  council  or  by  the 
board  of  trustees  of  said  town  or  village  within  three  months 
after  the  passage  of  this  act  for  the  term  of  one  year  from  the 
first  day  of  May  in  the  year  of  appointment,  and  thereafter  an- 
nually before  the  first  day  of  May,  and  shall  be  paid  from  the 
treasury  of  said  city,  town,  or  village  the  same  as  other  officers 
in  such  sums  as  the  authorities  may  designate. 

"Sec.  4.  Said  board  of  examiners  shall,  as  soon  as  may  be 
after  the  appointment,  meet  and  shall  then  designate  the  times 
and  places  for  the  examination  of  all  applicants  desiring  to 
engage  in,  or  work  at,  the  business  of  plumbing,  within  their 
respective  jurisdiction.  Said  board  shall  examine  said  appli- 
cants as  to  their  practical  knowledge  of  plumbing,  house  drain- 
age, and  plumbing  ventilation,  and,  if  satisfied  of  the  compe- 
tency of  such  applicants,  shall  thereupon  issue  a  certificate  to 
such  applicant,  authorizing  him  to  engage  in,  or  work  at,  the 
*^®  business  of  plumbing,  whether  as  master  plumber,  or  em- 
ploying plumber,  or  as  a  journeyman  plumber.     The  fee  for  a 
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certificate  for  a  master  plumber,  or  employing  plumber,  shall 
be  five  dollars;  for  a  journeyman  plumber  it  shall  be  one  dol- 
lar. Said  certificate  shall  be  valid  and  have  force  throughout 
the  state,  and  all  fees  received  for  said  certificates  shall  be  paid 
into  the  treasury  of  the  city,  town  or  village  where  said  cer- 
tificates are  issued. 

"Sec.  6.  Each  city,  town,  or  village  in  this  state  having  a 
system  of  water  supply  or  sewerage  shall,  by  ordinance  or  by- 
law, within  three  months  of  the  passage  of  this  act,  prescribe 
rules  and  regulations  for  the  materials,  construction,  altera- 
tion, and  inspection  of  all  plumbing  and  sewerage  placed  in,  or 
in  connection  with,  any  building  in  such  city,  town,  or  village;- 
and  the  board  of  health  or  proper  authorities  shall  further  pro- 
vide that  no  plumbing  work  shall  be  done,  except  in  case  of  re- 
pairing leaks,  without  a  permit  being  first  issued  therefor,  upon 
such  terms  and  conditions  as  such  city,  town  or  village  shall 
prescribe. 

"Sec.  6.  All  persons  who  are  required  by  this  act  to  take  ex- 
aminations and  procure  a  certificate  as  required  by  this  act  shall 
apply  to  the  board  in  the  city  where  he  resides  or  to  the  board 
nearest  his  place  of  residence. 

"Sec.  7.  Any  person  violating  any  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor  and  be  subject  to  a  fine  of 
not  less  than  five  dollars  ($5.00)  nor  exceeding  fifty  dollars 
($50.00)  for  each  and  every  violation  therefor,  and  his  certifi- 
cate may  be  revoked  by  the  board  of  health  or  proper  authorities 
of  said  city,  town  or  village. 

"Sec.  8.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed." 

In  pursuance  of  the  provisions  of  said  law,  the  city  of  Chicago, 
on  January  31,  1898,  passed  an  ordinance  entitled,  "An  ordi- 
nance creating  a  board  of  examiners  of  plumbers  and  providing 
for  the  examination  and  certification  "***  of  plumbers.'*  This 
ordinance  follows  and  conforms  to  the  provisions  of  said  law 
and  creates  a  board  of  examiners,  who  are  required  to  examine 
applicants  and  issue  certificates  as  provided  by  said  law.  The 
ordinance  provides  for  a  secretary  at  a  salary  of  fifteen  hun- 
dred dollars  per  year,  and  also  for  the  payment  of  annual  sala- 
ries of  fifteen  hundred  dollars  each  to  the  plumbers  who  are  mem- 
bers of  said  board.  It  also  imposes  a  penalty  of  not  less  than 
five  dollars  nor  more  than  fifty  dollars  upon  any  person  violat- 
ing, disobeying,  neglecting,  or  refusing  to  comply  with  the  ordi- 
nance.   There  is  a  proviso  to  the  ordinance  that  a  certificate 


Dec.  1900.]  WiLKiE  V.  Chicago.  187 

issued  under  it  shall  not  entitle  a  master  plumber  or  employing 
plumber  to  engage  in  his  business  in  the  city  of  Chicago  until 
he  has  obtained  a  license  under  the  provisions  of  section  1415 
of  the  Kevised  Code.  The  mayor  appointed  a  master  plimiber 
and  journeyman  plumber  as  members  of  the  board  of  examin- 
ing plumbers,  and  the  board  was  organized  with  said  members 
and  commissioner  of  health  and  a  secretary.  The  complainants 
each  received  a  certificate  as  master  plumber  after  an  examina- 
tion by  the  board  of  examiners  and  each  paid  into  the  treasury 
of  the  city  a  fee  provided  by  said  law.  The  complainants,  by 
their  bill,  claim  that  the  proviso  in  the  ordinance  that  section 
1415  shall  remain  in  force,  and  that  persons  holding  certificates 
from  the  examining  board  shall  not  be  permitted  to  engage  in 
the  work  or  business  of  plumbing  in  the  city  of  Chicago  without 
an  additional  license  and  the  payment  of  thirty  dollars  therefor, 
is  null  and  void. 

A  city  has  no  inherent  power  to  license  any  occupation  or  to 
exact  a  license  fee  from  any  person.  The  power  to  do  so  must 
be  found  in  its  charter,  and  it  must  be  either  expressly  given  or 
be  a  necessary  incident  to  the  carrying  out  of  a  power  so  granted. 
The  power  must  be  plainly  and  unmistakably  authorized  by  the 
legislature.  In  this  case,  the  power  to  enact  sections  1415  and 
1421  is  claimed  by  virtue  of  clause  66  of  section  1  of  article  5 
of  the  act  for  the  incorporation  of  cities  and  villages,  which  ^^^ 
gives  the  city  council  power  "to  regulate  the  police  of  the  city  or 
village,  and  pass  and  enforce  all  necessary  police  ordinances," 
and  clause  78  of  the  same  section,  which  authorizes  the  council 
"to  do  all  acts,  make  all  regulations  which  may  be  necessary  or 
expedient  for  the  promotion  of  health  or  the  suppression  of  dis- 
ease." If  a  city  council  attempts  to  exercise  the  powers  so  con- 
ferred, it  is,  of  course,  necessary  that  there  should  be  some  sub- 
stantial relation  between  the  means  employed  and  the  end  au- 
thorized by  the  charter.  An  ordinance  passed  in  fulfillment  of 
the  objects  embraced  within  the  provisions  in  question  must 
have  some  tendency  to  promote  the  public  health,  morals,  se- 
curity, comfort,  and  welfare,  or  to  suppress  disease.  So  far  as 
this  record  shows,  there  was  no  connection  whatever  between  the 
ordaining  by  the  city  council  of  sections  1415  and  1421  and  the 
police  power  or  the  promotion  of  health  or  the  suppression  of 
disease.  The  bill  to  which  the  demurrer  was  interposed  sets  out 
the  sections  already  quoted,  and  they  are  the  only  ones  before  us. 
The  requirement  of  a  license,  with  the  exaction  of  a  license  fee, 
may  be  a  proper  and  convenient  means  of  regulating  the  busi- 
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ness,  but  if  there  was  any  provision  of  the  ordinance,  in  connec- 
tion with  the  license  under  section  1415,  designed  to  promote 
health  or  suppress  disease,  or  coming  within  the  exercise  of  the 
police  power,  it  does  not  appear.  Manifestly,  it  does  not  im- 
prove the  health  of  the  public  or  suppress  disease  to  collect  thirty 
dollars  from  a  plumber.  There  is  no  more  relation  between  the 
public  health  and  the  collection  of  thirty  dollars  from  a  person 
engaged  in  plumbing  than  there  would  be  from  a  person  engaged 
in  any  other  business  or  occupation  which  in  no  way  affects  the 
public  health.  So  far  as  the  record  shows,  the  city  has  done 
nothing  except  make  a  demand  for  thirty  dollars  per  year  from 
each  plumber,  and  there  is  not  a  trace  of  regulation  for  the  pub- 
lic health  or  comfort  or  suppression  of  disease  in  the  provision. 
As  a  mere  exaction  of  money  could  not  have  the  slightest  tend- 
ency '*'^^  toward  the  ends  contemplated  by  the  clauses  of  the 
charter  relied  upon,  the  demurrer  could  not  be  sustained  on  the 
ground  that  such  exaction  was  an  exercise  of  the  powers  con- 
ferred by  such  clauses.  The  city  has  no  power  to  tax  the  occu- 
pation of  plumber,  and  does  not  claim  to  have  such  power. 

If,  however,  the  city  ever  had  power  to  exact  a  license  fee  of 
thirty  dollars  for  the  regulation  of  the  business  of  plumbing, 
that  power  was  taken  away  by  the  above  law,  which  went  into 
force  July  1,  1897.  The  power  to  regulate  such  a  business  and 
to  grant  a  license  therefor  resides  in  the  legislature,  which  may 
grant  a  license  directly  or  confer  the  right  upon  a  city.  While 
the  legislature  may  delegate  the  power  to  municipalities  to  grant 
a  license  for  a  particular  occupation  and  to  exact  a  license  fee, 
they  may,  at  any  time,  take  away  such  power  or  resume  the 
exercise  of  it  themselves.  The  legislature  may  repeal  or  amend 
any  provision  of  the  act  for  the  incorporation  of  cities  and  vil- 
lages at  their  pleasure,  and  if  the  provisions  of  the  act  of  1897 
are  inconsistent  with  the  power  claimed  by  the  city,  they  will 
operate  as  a  repeal  or  amendment  of  the  charter  to  that  extent. 
The  law  in  question  authorizes  cities  to  provide  rules  and  regu- 
lations for  materials,  construction,  alterations,  or  inspection  of 
all  plumbing  and  sewerage  for  the  protection  of  the  public 
health,  but  it  provides  for  a  certificate  to  be  issued  by  a  board  of 
the  city  to  a  plumber,  "authorizing  him  to  engage  in  or  work 
at  the  business  of  plumbing,  whether  as  master  plumber  or  em- 
ploying plumber  or  as  a  journeyman  plumber.'*  The  law  fur- 
ther provides  that  "said  certificate  shall  be  valid  and  have  force 
throughout  the  state."  By  this  law  the  legislature  have  pre- 
scribed the  test  which  shall  enable  a  person  to  engage  in  the  busi- 
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ness  of  plumbing,  and  the  city,  by  its  proviso,  has  prescribed  an- 
other and  additional  test.  The  legislature,  by  the  law,  says  he 
is  authorized  to  work  at  his  trade  throughout  the  state  if  he  has 
the  required  certificate.  ^*^  The  city  of  Chicago,  by  the  pro- 
viso to  the  ordinance  passed  in  pursuance  of  that  law,  says  that 
he  shall  not  work  at  his  trade  in  that  city  except  by  paying  thirty 
dollars  additional  and  receiving  another  license.  The  city,  as 
a  subordinate  political  authority,  cannot  interfere  with  the  va- 
lidity or  force  of  the  license  issued  by  its  board  under  the  law. 
That  these  provisions  are  inconsistent  is  plain.  The  law  of 
1897  controls  the  entire  subject. 

It  is  insisted  that  the  term  "certificate,"  used  in  the  law,  does 
not  mean  a  license,  and  therefore  the  provisions  are  not  incon- 
sistent. The  object  of  the  act  is  to  be  stated  in  its  title,  and 
one  of  its  purposes  is  there  declared  to  be  the  "licensing"  of 
plumbers.  The  certificate,  by  express  terms,  authorizes  the  re- 
cipient to  engage  in  the  business  of  plumbing.  A  certificate  or 
paper  having  that  effect  is  a  license,  which,  in  its  general  sense, 
is  an  authority  to  do  something  which  without  such  authority  is 
prohibited.  Webster  defines  a  license  to  be  a  formal  permission 
from  proper  authorities  to  perform  certain  acts  or  carry  on  a 
certain  business  which  without  such  permission  would  be  illegal. 
The  certificate  is  within  that  definition  and  is  a  license. 

Authorities  are  cited  in  support  of  the  undoubted  rule  that 
the  same  act  may  be  an  offense  under  a  statute  and  also  under 
an  ordinance.  But  this  case  does  not  depend  upon  that  ques- 
tion. The  question  here  is  whether  the  city  of  Chicago  can 
deny  a  plumber  a  right  which  the  statute  gives  him  imder  the 
license  issued  by  its  examining  board.  Complainants  hold  li- 
censes from  the  city  of  Chicago  authorized  by  law,  which  con- 
stitute valid  authority  for  doing  the  very  act  for  which  the  city 
proposes  to  punish  them.  We  think  that  the  circuit  court  was 
right  in  overruling  the  demurrer. 

The  judgment  of  the  appellate  court  is  reversed  and  the  de- 
cree of  the  circuit  court  is  affirmed. 


THE  ENFORCEMENT  OF  A  VOID  ORDINANCE  MAY  BE  EN- 
JOINED in  order  to  prevent  a  multiplicity  of  suits:  Chicago  v.  Col- 
lins, 175  111.  445,  67  Am.  St  Rep.  224,  51  N.  E.  907. 

THE  POWER  TO  LICENSE  OCCUPATIONS  must  be  plainly 
confen-ed  upon  a  municipal  corporation  or  It  wiU  be  deemed  not  to 
exist:  Ex  parte  Garza,  28  Tex.  App.  381,  19  Am.  St  Rep.  845,  13 
S.  W.  779.  The  right  of  a  city  to  license  the  pursuit  of  a  business 
tliat  does  not  endanger  the  public  health  or  safety  cannot  be  ex- 
tended or  enlarged  by  any  doubtful  implication:  State  v.  Smith,  67 
Conn.  541,  52  Am.  St  Rep.  301,  35  AtL  500. 


190  Amebican  State  Eepobts,  "Vol.  80.        [lUinois, 


BECK  LUMBER  COMPANY  v.  RUPP. 
[188  IlL  5G2,  59  N.  E.  429.] 

NOTICE— POSSESSION  OP  TENANT  AS  NOTICE  OP 
LANDLORD'S  TITLE.— Possession  by  a  tenant  during  the  period 
for  which  the  title  to  the  property  is  held  by  a  third  person  under 
a  secret  trust  to  reconvey,  is  such  notice  of  the  title  of  the  land- 
lord as  prevents  a  judgment  against  such  third  person  from  at- 
taching as  a  lien  on  the  property  against  such  landlord  or  his 
grantee. 

CLOUD  ON  TITLE— BILL  TO  REMOVE— WHO  MAY  MAIN- 
TAIN.— The  owner  of  land  in  possession  thereof,  who  has  conveyed 
It  by  quitclaim  deed,  may  maintain  a  bill  to  remove  a  cloud  from 
the  title,  upon  proof  that  such  deed  was  Intended  as  a  mortgage. 

CLOUD  ON  TITLE— LACHES  IN  SEEKING  TO  REMOVE.— 
The  owner  in  possession  of  property  after  conveying  it  by  quitclaim 
deed  intended  merely  as  a  mortgage  Is  not  chargeable  with  laches 
In  attempting  to  remove  a  cloud  from  his  title  if  no  attempt  has 
been  made  to  enforce  any  right  under  the  deed  constituting  such 
cloud. 

COSTS  OP  BILL  TO  REMOVE  CLOUD  ON  TITLE.— Costs 
of  a  proceeding  to  remove  a  cloud  from  a  title  resulting  in  a  judg- 
ment for  plaintiff  are  properly  decreed  against  the  defendant,  if 
he  rp'uses  to  release  the  lien  of  his  judgment  constituting  such 
clcnd,  upon  demand  made  before  commencement  of  the  proceeding 
to  remove  such  cloud. 

Young,  Markeel,  Bradley  &  Frank,  for  the  appellants. 

N.  M.  Jones,  for  the  appellee. 

«»  CARTWRIGHT,  J.  On  April  18,  1891,  Lesser  Frank- 
lin filed  his  bill  in  the  superior  court  of  Cook  county  against  the 
A.  R.  Beck  Lumber  Company,  one  of  the  appellants,  seeking  to 
remove  a  judgment  in  favor  of  said  company  against  Mary  B. 
Blythe  as  a  cloud  upon  his  title  to  lots  37  and  38,  block  8,  in 
Franklin  Park,  in  said  county.  It  is  not  necessary  to  state  in 
detail  the  contents  of  said  bill  or  the  numerous  amendments  to 
it,  for  the  reason  that  it  finally  came  to  naught.  It  may  be  said, 
in  brief,  that  the  next  seven  years  were  occupied  with  occasional 
general  demurrers  to  the  bill,  fallowed  by  amendments  to  it, 
and  during  this  time,  on  December  2,  1897,  a  supplemental  bill 
was  filed,  in  which  Franklin  alleged  that  the  premises  had  been 
sold  to  A.  R.  Beck,  the  other  appellant,  on  an  execution  issued 
on  said  judgment,  and  made  A.  R.  Beck  defendant,  and  asked  to 
have  the  levy,  sale,  and  deed  set  aside.  This  supplemental  bill 
was  demurred  to  and  was  amended,  and  finally,  in  1898,  a  point 
was  reached  where  an  answer  was  required.  Beck  and  the  lum- 
ber company  filed  their  answers,  and  then  the  practice  of  amend- 
ing the  bill  waa  resumed.    It  appeared  that  soon  after  filing  the 
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bill  Franklin  sold  the  premises,  July  2,  1891,  to  the  appellees, 
Mary  Rupp  and  Charles  C.  T.  Rupp,  '^**®  who  went  into  posses- 
sion of  the  premises  and  had  been  in  possession  ever  since.  They 
were  made  defendants  by  amendment,  and  also  Mary  B.  Blythe, 
the  judgment  debtor,  and  David  A.  Blythe,  her  husband.  Mary 
Rupp  and  Charles  C.  T.  Rupp  answered  the  amended  supple- 
mental bill  in  its  final  form,  admitting  all  its  material  allega- 
tions and  alleging  that  the  prosecution  of  the  suit  by  Franklin 
would  inure  to  their  benefit.  The  cause  came  to  a  hearing,  and 
in  March,  1900,  the  court  found  that  the  complainant,  Franklin, 
had  no  interest  in  the  premises  entitling  him  to  maintain  the 
suit,  and  that  the  bill  should  be  dismissed  for  want  of  equity. 
Thereupon  said  Mary  Rupp  and  Charles  C,  T.  Rupp,  the  de- 
fendants, who  owned  the  premises  and  were  in  possession,  en- 
tered their  motion  to  be  substituted  as  complainants  in  place  of 
Franklin  and  to  make  him  a  defendant,  and  to  file  a  supple- 
mental bill.  Leave  was  granted  and  the  supplemental  bill  was 
filed.  Franklin,  taking  his  place  on  the  other  side  of  the  case 
as  a  defendant,  answered,  admitting  all  the  material  allegations 
of  the  supplemental  bill.  Appellants,  the  lumber  company  and 
A.  R.  Beck,  also  answered  and  the  case  again  came  on  for  hear- 
ing, when  the  court  entered  a  decree  setting  aside  the  levy,  sale, 
certificate,  and  deed,  and  enjoining  the  appellants  from  bringing 
any  action  of  ejectment  or  other  proceeding  at  law  to  obtain  pos- 
session.    From  that  decree  this  appeal  was  taken. 

The  averments  of  the  supplemental  bill  of  appellees  were 
proved  at  the  hearing,  and  were  in  substance  as  follows:  The 
A.  R.  Beck  Limiber  Company  recovered  a  judgment  against 
Mary  B.  Blythe  and  David  A.  Blythe  in  the  superior  court  of 
Cook  county  on  May  19,  1886,  for  five  hundred  and  seventy-five 
dollars.  Execution  was  issued  on  the  judgment  April  18,  1887, 
and  was  returned  no  part  satisfied.  On  January  20,  1891, 
Lesser  Franklin  was  the  owner  of  the  lots  in  question  and  had 
completed  a  dwelling-house  thereon.  He  wanted  to  borrow  two 
thousand  dollars  by  mortgaging  the  property,  ^^  and  to  avoid 
making  the  notes  and  trust  deed  himself  he  proposed  to  David 

A.  Blythe,  who  was  in  his  employ,  that  he  would  convey  to  Blythe 
and  Blythe  should  make  them.  Blythe  said  there  were  judg- 
ments against  him,  and  suggested  a  conveyance  to  his  wife,  Mary 

B.  Blythe.  Accordingly,  Franklin  and  wife  conveyed  the  prem- 
ises by  warranty  deed  to  said  Mary  B.  Blythe  for  the  purpose  of 
having  her  negotiate  the  loan  and  sign  the  notes  and  trust  deed. 
There  was  no  other  consideration  for  the  transfer,  and  she  was 
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to  reconvey  on  request.  She  executed  the  trust  deed  with  her 
husband,  and  it  was  dated  January  1,  1891,  and  recorded  Janu- 
ary 20,  1891.  Franklin  did  not  know  of  the  judgment  when  he 
made  the  deed  to  her.  She  gave  an  order  to  pay  the  money  bor- 
rowed to  Franklin,  and,  together  with  her  husband,  quitclaimed 
the  premises  back  to  Franklin  by  a  deed  dated  January  21, 1891, 
and  recorded  April  18,  1891.  When  the  abstract  was  brought 
down  the  judgment  appeared,  and  on  the  same  day  that  Franklin 
filed  the  quitclaim  deed  for  record  he  also  filed  his  original  bill 
to  remove  the  judgment  as  a  cloud  upon  his  title.  On  July  2, 
1891,  the  complainants,  Mary  Eupp  and  Charles  C.  T.  Rupp, 
purchased  the  property  from  Franklin  and  he  conveyed  it  to 
them  by  a  warranty  deed,  subject  to  the  encumbrance  of  two 
thousand  dollars  made  by  Mary  B.  Blythe  while  she  held  the 
title.  They  also  made  a  trust  deed  to  William  H.  Euby  to  se- 
cure part  of  the  purchase  price  due  to  Franklin,  and  also  made 
and  delivered  to  Franklin  a  quitclaim  deed  as  additional  secur- 
ity for  the  balance  of  the  purchase  price.  They  went  into  pos- 
session of  the  property  at  once,  and  have  remained  in  possession. 
On  March  16,  1893,  the  lumber  company  caused  an  alias  execu- 
tion to  be  issued  on  its  judgment,  and  on  April  11,  1893,  the 
sheriff  sold  the  property  to  A.  E.  Beck,  acting  as  trustee  for  the 
lumber  company.  On  July  23,  1894,  the  sheriff  made  a  deed  of 
the  property  to  Beck.  Possession  of  the  premises  was  never  de- 
livered to  Mary  B.  Blythe,  but  during  the  time  she  held  the  title 
*^'**  Walter  Crumb  was  in  possession.  He  went  into  such  pos- 
session about  the  last  of  November  or  first  of  December,  1890, 
under  a  verbal  agreement  with  Franklin.  The  agreement  was 
that  Crumb  was  not  to  pay  any  rent,  but  to  stay  in  the  house 
until  spring  and  see  if  he  liked  the  place,  and  if  the  house  was 
all  right  and  he  liked  the  surroundings,  he  was  to  purchase  it. 
He  stayed  there  and  occupied  the  premises  until  the  last  of 
April,  1891,  when  he  said  the  property  was  not  satisfactory,  and 
left  it  and  delivered  the  keys  to  Franklin. 

It  appeared  from  the  public  records  of  Cook  county  that 
Lesser  Franklin  devested  himself  of  all  title  to  the  property  in 
question  on  January  22,  1891,  and  the  title  stood  of  record  from 
that  time  until  April  18,  1891,  in  the  name  of  Mary  B.  Blythe, 
the  judgment  debtor.  The  judgment  in  favor  of  appellant  the 
A.  E.  Beck  Lumber  Company  was  in  full  force  and  became  a 
lien  upon  her  property.  By  our  statutes  the  rights  of  the  par- 
ties are  governed  by  the  record  title  unless  there  was  other  notice 
of  the  interest  of  Franklin.  His  conveyance  to  Mary  B.  Blythe 
was  subject  to  a  secret  trust  in  his  favor,  and  he  remained  the 
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equitable  owner  of  the  premises.  A  purchaser  of  real  estate  and 
a  judgment  creditor  having  a  lien  stand  upon  the  same  equity, 
and  the  rights  of  appellants,  as  judgment  creditors  and  pur- 
chasers at  the  sheriff's  sale,  are  the  same  as  would  have  been  the 
rights  of  a  purchaser  from  Mary  B.  Blythe  during  the  time  she 
held  the  title  of  record:  Martin  v.  Dry  den,  1  Gilm.  187;  Massey 
V.  Westcott,  40  111.  160;  Smith  v.  Willard,  174  111.  538,  66  Am. 
St.  Rep.  313,  51  K  E.  835.  The  only  thing,  aside  from  the 
record,  which  could  operate  as  notice  was  the  possession  of  Wal- 
ter Crumb,  which  extended  over  the  period  from  the  conveyance 
by  Franklin  to  Mary  B.  Blythe  up  to  the  filing  of  the  bill.  The 
only  inquiry  permissible  is  whether  that  possession  was  sufficient 
notice  of  the  title  of  Franklin,  and  it  has  several  times  been  held 
by  this  court  that  the  possession  of  a  tenant  is  notice  of  the  land- 
lord's title.  In  Franz  v.  Orton,  75  111.  100,  '^^  certain  prem- 
ises were  in  the  possession  of  tenants  of  John  Sheldon,  who  had 
conveyed  the  same  to  John  J.  Orton.  It  was  held  that  the  pos- 
session of  the  tenants  charged  a  purchaser  from  Orton  with  no- 
tice of  all  of  Sheldon's  rights,  whether  legal  or  equitable.  It 
was  said  that  if  the  purchaser  had  applied  to  the  tenants  he  could 
then  have  learned  that  they  were  in  under  a  lease  from  Sheldon, 
and  having  learned  that,  he  would  only  have  been  required  to 
see  Sheldon  and  have  learned  the  claim  he  held  on  the  land.  In 
Haworth  v.  Taylor,  108  111.  275,  284,  Taylor  was  in  possession 
of  land  by  his  tenant,  Johnson.  It  was  held  that  such  posses- 
sion was  notice  not  only  of  Johnson's  interest  in  the  land,  but 
of  Taylor's  as  well.  The  court  said:  "The  inquiry  upon  which 
one  would  be  put,  in  such  a  case,  as  to  the  occupant's  right  would 
have  discovered  that  Johnson  was  but  a  tenant,  which  would 
have  referred  the  inquirer  further  to  the  landlord  as  to  his  right, 
as  it  is  not  to  be  expected  that  a  tenant  would  know  what  was 
the  title  of  his  landlord."  Franklin  had  conveyed  the  premises 
to  Mary  B.  Blythe  subject  to  the  secret  trust,  and  remained  in 
possession,  by  his  tenant,  after  the  conveyance,  and  some  courts 
have  held  that  in  such  a  case  the  possession  is  not  notice  that  he 
claims  title  to  the  premises.  But  the  rule  in  this  court  is  differ- 
ent. In  Smith  v.  Jackson,  76  111.  254,  Jackson  had  conveyed 
land  by  deed  absolute  on  its  face  to  his  attorney,  which  deed  was 
recorded  and  a  defeasance  was  taken,  which  was  not  recorded. 
Jackson  remained  in  possession  by  his  tenants,  and  the  grantee 
in  his  deed  conveyed  the  premises.  The  court  followed  the  rule 
that  possession  of  a  tenant  was  constructive  notice  of  his  lessor's 
title.  In  Farmers'  Nat.  Bank  v.  Sperling,  113  111.  273,  the 
same  rule  was  followed.     It  must  be  considered  as  settled  in  this 
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state  that  the  possession  of  Cmmb  was  notice  of  the  title  of  his 
landlord,  Franklin. 

It  is  urged,  however,  that  the  secret  trust  to  which  the  prem- 
ises were  subject  in  the  hands  of  Mary  B.  Blythe  **''**  was  in 
violation  of  the  statute  of  frauds,  requiring  express  trusts  to  be 
evidenced  by  writing.  On  the  other  hand,  it  is  claimed  that 
the  order  of  Mary  B.  Blythe  to  Franklin  for  the  money  she  bor- 
rowed, and  her  quitclaim  deed  to  Franklin,  were  writings  show- 
ing the  trust  and  fulfilling  the  requirements  of  the  statute. 
These  papers  do  not  manifest  or  prove  the  trust  as  required  by 
the  statute.  The  trust,  however,  was  executed  by  Mary  B. 
Blythe,  and  the  question  of  its  validity  cannot  be  raised  by  ap- 
pellants. The  defense  must  be  left  to  the  party  charged  with 
the  trust,  and  those  holding  under  such  party,  and  as  Mary  B. 
Blythe  saw  fit  to  execute  the  trust  as  she  did,  appellants  cannot 
now  insist  upon  it :  Chicago  Dock  Co.  v.  Kinzie,  49  111.  289. 

It  is  argued  that  appellees  are  not  the  proper  parties  to  ask 
for  the  removal  of  the  cloud.  It  was  averred  in  their  bill  that 
their  quitclaim  deed  to  Franklin  was  merely  a  mortgage,  and 
he  admitted  the  averment.  They  were  the  real  owners,  and  in 
possession,  and  entitled  to  file  the  bill.  They  were  not  guilty 
of  laches,  as  contended,  so  as  to  bar  their  equitable  right,  for 
the  reason  that  they  were  in  the  possession  of  the  premises,  and 
there  was  no  attempt  to  enforce  any  right  of  appellants  under 
the  sheriff's  deed. 

It  is  also  charged  that  costs  should  not  have  been  decreed 
against  the  lumber  company  on  account  of  the  failure  to  prove 
a  demand  for  a  release  before  the  bill  was  filed.  It  appears  from 
the  testimony  of  the  appellant  A.  R.  Beck  that  a  request  for  a 
release  was  made,  and  appellants  were  offered  fifty  dollars  for 
such  release.  He  does  not  recollect  the  time,  but  says  that  it 
was  about  the  time  the  abstract  was  brought  down.  We  think 
it  sufficiently  appears  that  it  was  before  the  bill  was  filed.  Ap- 
pellants refused  to  release  the  property  from  the  lien,  and  the 
decree  for  costs  was  not  erroneous. 

The  decree  is  affirmed. 


THE  POSSESSION  OP  A  TENANT  IS  NOTICE  of  his  landlord's 
title  BUfficient  to  put  one  dealing  with  the  property  on  Inquiry:  See 
the  note  to  Parker  v.  Conner.  45  Am.  Rep.  188. 

A  SUIT  TO  REMOVE  A  CLOUD  FROM  THE  TITLE  to  mort- 
gaged  land  may  be  maintained  by  a  mortgagee  In  possession  under 
n  deed  absolute  In  form  though  In  fact  a  mortgage:  See  the  mono- 
graphic note  to  Hriden  v.  Helden,  4S  Am.  St  Rep.  87a 
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BLUE  V.  BEACH. 
[155  Ind.  121.  56  N.  E.  89.] 

BOARDS  OF  HEALTH  —  CONSTITUTIONAL  LAW.  — A 
Statute  establishing  a  state  board  of  health,  in  order  to  secure  and 
promote  the  public  health,  and  investing  it  with  power  to  adopt 
ordinances,  rules,  and  regulations  necessary  to  secure  such  objects, 
is  not  unconstitutional  as  being  a  delegation  of  legislative  power, 
since  such  inhibition  does  not  extend  to  prevent  the  grant  to  an 
administrative  board  of  the  power  to  adopt  rules  or  ordinances  to 
carry  out  a  particular  purpose. 

BOARDS  OP  HEALTH.— THE  RULES  AND  BY-LAWS 
adopted  by  boards  of  health  have  the  force  and  effect  of  a  law  of 
the  legislature;  but  such  rules  must  be  reasonable,  not  in  conflict 
with  the  state's  organic  law,  or  antagonistic  to  the  general  law, 
or  opposed  to  the  fundamentail  principles  of  justice,  or  inconsistent 
with  the  powers  conferred  upon  such  boards. 

VACCINATION  OF  SCHOOL  CHILDREN.— Under  a  statute 
conferring  power  to  protect  the  public  health  and  to  prevent  the 
spread  of  contagious  and  infectious  diseases,  a  local  board  of  health 
may,  in  times  of  danger  of  a  smallpox  epidemic,  require  that  no 
unvaccinated  child  be  allowed  to  attend  the  public  schools  during 
the  continuance  of  such  danger;  or  the  board  may,  in  its  discretion, 
direct  that  the  schools  be  temporarily  closed  during  such  emergency, 
regardless  of  whether  or  not  the  pupils  thereof  refiised  to  be  vac- 
cinated. 

S.  C.  Stimson,  H.  A.  Condit,  R.  B.  Stimson,  and  A.  M.  Hig-- 
gins,  for  the  appellant. 

W.  L.  Taylor,  attorney  general,  W.  A.  Ketcham,  and  Merrill 
Moores,  for  the  appellees. 

***  JORDAN,  J.  Appellant,  Frank  D.  Blue,  instituted  this 
action  to  enjoin  the  appellees,  Fannie  M.  Beach  and  Orville  E. 
Connor,  the  former  being  a  teacher  and  the  latter  superintendent 

(195) 
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of  a  graded  public  school  in  the  city  of  Terre  Haute,  from  ex- 
cluding his  son,  Kleo  Blue,  from  attending  said  school. 

The  complaint,  inter  alia,  discloses  that  appellant,  plaintifiE 
below,  is  a  resident  taxpayer  of  the  city  of  Terre  Haute,  Vigo 
county,  Indiana,  and  is  the  father  of  said  Kleo  Blue,  and  that 
the  latter  is  a  well  and  healthy  child,  between  the  ages  of  six 
and  twenty-one  years,  unmarried,  residing  with  his  father  in  the 
school  district  wherein  the  school  of  which  appellees  are  in 
charge  is  situated.  The  complaint  further  charges  that  the  de- 
fendants have  excluded  said  Kleo  from  ^^*  the  said  public 
school,  and  are  threatening  to  prevent  his  further  attendance 
as  a  pupil  therein. 

Appellees  filed  an  answer  in  three  paragraphs,  the  first  being 
a  general  denial,  which  subsequently  was  withdrawn.  By  the 
second  paragraph  they  sought  to  justify  the  act  of  which  appel- 
lant complained,  upon  the  facts  therein  alleged  and  set  forth, 
that  there  was  an  exposure  to  and  danger  of  an  epidemic  of  the 
disease  of  smallpox  within  the  limits  of  the  city  of  Terre  Haute, 
and  that  the  board  of  health  of  the  state  of  Indiana  had,  in 
1891,  in  pursuance  to  law,  made,  adopted,  and  published  a  cer- 
tain rule  or  by-law,  numbered  11,  and,  further,  that  the  legally 
organized  and  constituted  board  of  health  of  said  city  had  made 
and  adopted  a  certain  order.  The  latter,  together  with  the 
above-mentioned  rule  of  the  state  board  of  health,  is  incorporated 
in  and  made  a  part  of  the  answer. 

It  is  then  further  alleged  that,  in  pursuance  to  and  in  ac- 
cordance with  said  order  of  the  local  board  of  health,  the  secre- 
tary thereof  had  notified  and  directed  the  board  of  school  trus- 
tees of  said  city,  together  with  the  superintendent  of  its  public 
schools,  not  to  allow  or  permit  any  person  whatever  to  attend 
such  schools  unless  he  or  she  liad  been  vaccinated.  In  pursuance 
of  said  order  of  the  board  of  health  and  the  notice  given  by  said 
health  officer,  said  superintendent  of  schools  directed  appellees 
not  to  allow  or  permit  any  person  whatever  to  attend  the  public 
school  mentioned  in  the  complaint  unless  such  person  had  been 
vaccinated.  In  pursuance  of  such  order  and  directions,  appel- 
lees notified  appellant,  and  also  notified  his  son,  Kleo  Blue,  that, 
unless  the  latter  was  vaccinated,  he  would  not  be  permitted  to 
attend  said  school  as  a  pupil.  Appellant  failed  and  refused  to 
have  his  son  vaccinated,  and  the  son  also  refused  to  be  vacci- 
nated ;  and,  by  reason  of  the  order  and  directions  aforesaid,  it  is 
alleged  that  appellees  refused  to  permit  him  to  attend  said 
schooL 
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The  third  paragraph  of  the  answer  is  substantially  the  *'"* 
same  as  the  second  except  that  it  sets  out  and  incorporates  there- 
in an  ordinance  of  the  city  of  Terre  Haute,  adopted  in  1881, 
whereby  the  board  of  health  of  said  city  was  created,  and  in- 
vested with  certain  specified  powers.  Eule  11  of  the  state  board 
of  health,  in  force  at  and  prior  to  the  time  of  the  order  made  by 
the  local  health  board,  and  made  a  part  of  the  answer,  is  as  fol- 
lows :  "In  all  cases  where  an  exposure  to  smallpox  is  threatened, 
it  shall  be  the  duty  of  the  board  of  health,  within  whose  jurisdic- 
tion such  exposure  shall  have  occurred,  or  danger  of  such  an 
epidemic  ensuing,  to  compel  a  vaccination  or  revaccination  of 
all  exposed  persons.  All  vaccinations  must  be  made  with  non- 
humanized  virus.  The  only  exception  to  this  rule  that  is  recog- 
nized by  this  board  is  in  the  event  that  smallpox  is  prevalent  in 
epidemic  form,  and  the  health  officer  should  certify  to  the  im- 
possibility of  obtaining  such  virus  in  sufficient  quantity,  and  also 
as  to  the  purity  of  the  humanized  virus  to  be  used  in  lieu  of  the 
bovine  virus." 

The  order  made  by  the  local  board  of  health,  and  made  a  part 
of  the  answer,  is  as  follows :  "Whereas,  there  has  been  and  is  an 
exposure  to  and  a  danger  of  an  epidemic  of  smallpox  within  the 
city  limits  of  the  city  of  Terre  Haute,  Indiana;  and  whereas, 
vaccination  is  the  only  preventive  of  the  disease  of  small- 
pox, and  the  only  preventive  of  the  same  becoming  an  epi- 
demic ;  and  whereas,  it  is  dangerous  to  allow  and  permit  persons 
to  attend  the  public  schools  within  the  limits  of  said  city  without 
being  vaccinated ;  therefore,  be  it  adjudged,  decreed,  and  ordered, 
that  there  has  been  and  is  an  exposure  to  and  danger  of  an  epi- 
demic of  smallpox  within  the  limits  of  said  city  of  Terre  Haute, 
and  that  it  is  dangerous  and  would  cause  an  exposure  to  and  an 
epidemic  of  smallpox  in  said  city  to  allow  and  permit  persons 
to  attend  public  schools  within  said  city  without  being  vacci- 
nated, therefore  no  persons  shall  be  allowed  or  permitted  to  attend 
any  public  school  within  the  limits  of  said  ^**  city  without  first 
being  vaccinated  according  to  law;  and  be  it  further  ordered 
that  the  secretary  of  this  board  notify  the  board  of  school  trus- 
tees and  the  superintendent  of  the  public  schools  of  this  order 
and  judgment.'* 

The  ordinance,  pertaining  to  the  board  of  health,  adopted  by 
the  common  council  of  the  city  of  Terre  Haute  in  December, 
1881,  which,  as  previously  stated,  was  made  a  part  of  the  third 
paragraph  of  the  answer,  among  other  things,  provides  as  fol- 
lows :  "The  board  of  health,  hereby  established,  shall  have  gen- 
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eral  supervision  of  the  sanitary  condition  of  the  city,  and  is 
hereby  invested  with  power  to  establish  and  enforce  such  rules 
and  regulations  as  they  may  deem  necessary  to  promote,  preserve, 
and  secure  the  health  of  the  city,  and  to  prevent  the  introduction 
and  spreading  of  contagious,  infectious,  or  pestilential  diseases." 

A  demurrer  was  overruled  to  each  paragraph  of  the  answer, 
and  plaintiff  replied  in  seven  paragraphs,  the  first  of  which  is  a 
general  denial.  The  second  paragraph  of  the  reply  set  out  sev- 
eral rules  adopted  by  the  state  board  of  health.  The  fourth  al- 
leged that  the  local  board  of  health,  in  addition  to  the  order  men- 
tioned in  the  answer,  had,  by  another  rule,  excepted  all  children 
from  said  order  who  presented  a  certificate  from  a  physician  to 
the  effect  that  they  were  in  feeble  health,  or  were  subject  to  scrof- 
ulous or  other  blood  diseases.  The  sixth  paragraph  merely 
averred  that  a  local  board  of  health  had  been  organized  under 
an  ordinance  adopted  by  the  city  of  Terre  Haute  by  virtue  of 
the  provisions  of  the  general  law  of  the  state  of  Indiana. 

By  the  third  paragraph  of  reply  it  was  sought  to  show  that,  at 
the  time  plaintiff's  son  was  excluded  from  the  school  in  question, 
the  danger  of  an  epidemic  of  smallpox  in  the  city  of  Terre  Haute 
had  passed  away.  By  the  fifth  paragraph  it  is  averred  that 
there  had  been  no  exposure  to  smallpox  in  the  city  of  Terre 
Haute,  and  that  but  one  case  had  been  reported  as  existing  in 
the  state,  which  was  at  ^^^  the  city  of  Muncie.  By  the  sev- 
enth paragraph  plaintiff  alleged  and  sought  to  show  that  vacci- 
nation in  all  cases  produced  a  loathsome  constitutional  disease 
which  poisoned  the  blood  of  the  patient,  and  frequently  resulted 
in  death,  and  that  vaccination  was  not  a  preventive  of  smallpox. 

A  demurrer  was  sustained  to  the  second,  fourth,  and  sixth 
paragraphs  of  the  reply,  and  overruled  as  to  the  third,  fifth,  and 
seventh.  Upon  the  issues  joined,  there  was  a  trial  by  the  court 
which  resulted  in  a  judgment  in  favor  of  appellees. 

The  evidence  is  not  in  the  record,  and  appellant  seeks  a  re- 
versal of  the  judgment  below  upon  the  ruling  of  the  court  in 
holding  the  answer  sufficient  upon  demurrer,  and  in  sustaining 
the  demurrer  to  the  second,  fourth,  and  sixth  paragraphs  of 
reply. 

The  contention  of  appellant's  learned  counsel  is  that  each 
paragraph  of  the  answer  is  bad,  and  that  the  facts  and  matters 
therein  disclosed  will  not  justify  the  appellees  in  excluding  ap- 
pellant's son  from  the  public  schools.  Their  insistence  may  be 
said  to  embrace  the  following  propositions:  1.  The  exclusion  of 
a  pupil  from  the  public  schools  of  this  state  who  is  "well  and 
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healthy,"  as  the  complaint  discloses  was  the  condition  of  Kleo 
Blue,  and  where  there  has  been  no  exposure  to  the  infection  of 
smallpox,  cannot  be  sustained  merely  because  such  pupil  refuses 
to  be  vaccinated;  2.  The  right  of  appellant's  son,  under  the 
facts  shown  by  the  complaint,  to  attend  the  public  school  in  ques- 
tion is  guaranteed  by  the  constitution,  and  the  qualifications 
necessary  to  the  exercise  of  this  privilege  are  prescribed  by  stat- 
ute, and,  as  there  is  no  statute  providing  that  vaccination  of  a 
pupil  shall  become  a  condition  precedent  to  this  privilege,  hence 
it  is  contended  that  the  order  made  by  the  local  board  of  health 
was  without  authority  of  law;  3.  It  is  further  insisted  that  rules 
or  by-laws  adopted  by  the  state  board  and  local  boards  of  health 
do  not  have  *^®  the  force  of  laws  within  their  respective  juris- 
diction, and  that  the  power  of  the  state  board  to  adopt  a  by-law, 
or  rule,  of  the  nature  of  rule  11  is  legislative;  therefore,  imder 
article  4,  section  1,  of  the  state  constitution,  whereby  all  legisla- 
tive authority  is  lodged  in  the  general  assembly,  the  power  to 
make  such  rules  cannot  be  delegated  by  it  to  boards  of  health. 

Appellant,  in  the  course  of  his  argument,  strenuously  insists 
that  vaccination  is  in  no  manner  a  preventive  of  smallpox,  and 
that  its  failure  in  this  respect  is,  as  he  contends,  now  conceded  by 
many  eminent  medical  authorities.  In  the  objections  which  he 
urges  against  vaccination  he,  to  an  extent,  at  least,  proceeds  upon 
the  assumption  that  the  person  who  is  subjected  thereto  will 
thereby  have  his  system  so  poisoned  by  the  vaccine  virus  as  to  re- 
sult in  his  permanent  injury.  It  is  true  that  bad  results  may, 
and  possibly  do,  follow  from  the  use  of  impure  virus,  or  when 
the  system  of  the  patient  is  itself  in  a  diseased  condition,  but  that 
such  are  the  results  in  all  cases  where  pure  virus  is  used,  and 
proper  care  and  skill  are  exercised,  is  certainly  nothing  more  than 
mere  assumption.  With  equal  force  might  it  be  asserted  that,  in 
all  cases  of  the  amputation  of  a  limb,  by  a  skillful  and  experi- 
enced surgeon,  the  death  of  the  patient  will  necessarily  follow  as 
a  result  of  the  operation.  We  may  say,  however,  in  answer  to  the 
contention  of  appellant  upon  this  feature  of  the  case,  that  our  de- 
cision herein  does  not  in  any  manner,  under  the  circimistances, 
depend  upon  the  proposition  that  vaccination  is  a  preventive  of 
smallpox. 

In  addition  to  the  argimients  advanced  by  appellant,  we  have 
been  fully  supplied,  during  the  pendency  of  this  appeal,  with 
many  circulars  and  other  documents  denying  the  eflBcacy  of  vac- 
cination. With  the  wisdom  or  policy  of  vaccination,  or  as  to 
whether  it  is  or  is  not  a  preventive  of  the  disease  of  smallpox. 
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courts,  in  the  decision  of  cases  like  the  one  at  bar,  have  no  con- 
cern. It  is  a  question,  it  is  true,  ^''^''  about  which  eminent  medi- 
cal men  differ,  a  large  majority  of  whom,  however,  affirm  that  it 
serves  as  a  preventive  of,  or  a  protection  against,  this  dread 
scourge,  which  Macaulay  denominated  "the  most  terrible  of  all 
ministers  of  death."  The  question  is  one  which  the  legislature 
or  boards  of  health,  in  the  exercise  of  the  powers  conferred  upon 
them,  must  in  the  first  instance  determine,  as  the  law  affords  no 
means  for  the  question  to  be  subjected  to  a  judicial  inquiry  or 
determination.  Consequently,  in  our  holding  in  this  appeal,  it 
cannot  be  said  that  we  affirm  the  arguments  of  those  who  believe 
in  the  efficacy  of  vaccination,  or  that  we  deny  the  arguments  of 
those  who  assert  that  it  is  a  failure  and  an  outrage  upon  personal 
liberty. 

With  this  statement  we  pass  to  the  consideration  of  the  real 
question  involved.  There  is  no  express  statute  in  this  state  mak- 
ing vaccination  compulsory,  nor  imposing  it  as  a  condition  upon 
the  privilege  of  children  attending  our  public  schools,  and,  in 
the  absence  of  such  a  law,  the  act  of  appellee  in  excluding  Kleo 
Blue  from  the  public  schools  in  question  must,  under  the  facts, 
be  justified,  if  at  all,  as  a  public  emergency  under  the  rules  and 
order  of  the  respective  boards  of  health  as  set  out  in  the  answer. 

In  1891  the  legislature  of  this  state  passed  a  statute  creating 
and  establishing  a  state  board  of  health,  and  investing  it  with 
certain  powers:  See  Bums'  Rev.  Stats.  1894,  sec.  6711  et  seq. 
By  section  5  of  the  original  act  (Bums'  Rev.  Stats.  1894,  sec. 
6715),  this  board  is  expressly  authorized  and  empowered  to  adopt 
"rules  and  by-laws,  subject  to  the  provisions  of  this  act,  and  in 
harmony  with  other  statutes  in  relation  to  the  public  health,  to 
prevent  outbreaks  and  the  spread  of  contagious  and  infectious 
disease."  Section  6718  of  Bums'  Revised  Statutes  of  1894  pro- 
vides that  it  shall  be  the  duty  of  local  boards  of  health  to  protect 
the  public  health  by  the  removal  of  causes  of  disease  when 
known,  and  in  all  cases  to  take  prompt  action  to  arrest  the 
spread  of  contagious  diseases,  to  abate  and  remove  nuisances  dan- 
gerous to  the  public  health,  and  to  perform  ^**  such  other 
duties  as  may  from  time  to  time  be  required  of  them  by  the  state 
board  of  health,  pertaining  to  the  health  of  the  people.  By  sec- 
tion 6719  of  Bums'  Revised  Statutes  of  1894  it  is  provided:  "It 
Bhall  be  the  duty  of  county  boards  of  health  to  promulgate  and 
enforce  all  mles  and  regulations  of  the  state  board  of  health,  in 
their  respective  counties,  which  may  be  issued  from  time  to  time 
for  the  preservation  of  the  public  health,  and  for  the  prevention 
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of  epidemic  and  contagious  diseases.  And  the  secretary  of  any 
board  of  health,  who  shall  fail  or  refuse  to  promulgate  and  en- 
force such  rules  and  regulations,  and  any  person  or  persons,  or 
the  officers  of  any  corporation  who  shall  fail  or  refuse  to  obey 
such  rules  and  regulations,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars,  and  upon  a  second  conviction 
the  court  or  jury  trying  the  cause  may  add  imprisonment  in  the 
county  jail,  for  any  period  not  exceeding  ninety  days." 

By  section  6725  of  Bums'  Revised  Statutes  of  1894,  the  gov- 
ernor of  the  state  is  empowered  to  draw  a  warrant  upon  the 
state's  treasury,  for  money  in  any  sum  not  exceeding  fifty  thou- 
sand dollars,  to  be  expended  in  preventing  the  introduction  into 
the  state,  and  the  spread,  of  cholera,  and  other  contagious  and 
infectious  diseases. 

Under  the  general  law,  by  which  the  city  of  Terre  Haute  is 
governed,  the  legislature  expressly  conferred  upon  its  common 
council  the  power  to  establish  a  board  of  health,  and  to  invest 
it  with  the  necessary  power  to  attain  its  object.  This  power  the 
common  council  of  that  city  seems  to  have  exercised  by  estab- 
lishing a  board  of  health,  under  the  ordinance  of  1881,  and  in- 
vesting it  with  authority  to  make  and  enforce  such  rules  and  reg- 
ulations as  the  board  might  deem  necessary  "to  promote,  pre- 
serve, and  secure  the  health  of  the  city,  and  to  prevent  the  intro- 
duction and  spreading  of  contagious,  infectious,  or  pestilential 
diseases." 

Eule  11  of  the  state  board  of  health,  which  appears  to  have 
been  adopted  and  promulgated  in  1891,  soon  after  the  organ- 
ization of  that  board,  provides,  as  we  have  seen,  ^^**  that  in  all 
cases  where  an  exposure  to  smallpox  is  threatened,  it  shall  be 
the  duty  of  the  board  of  health  within  whose  jurisdiction  such 
exposure  shall  have  occurred,  or  danger  of  such  epidemic  ensu- 
ing, to  compel  the  vaccination  or  revaccination  of  all  exposed 
persons.  Pursuant  to  this  rule,  and  in  the  exercise  of  the  pow- 
ers with  which  it  was  generally  invested,  this  local  board,  after 
expressly  finding  that  there  had  been  and  is  an  exposure  to  and 
danger  of  an  epidemic  of  smallpox  within  the  limits  of  the  city 
of  Terre  Haute,  made  and  promulgated  the  order  in  controversy, 
to  the  effect  that  no  person  be  allowed  to  attend  the  public  schools 
of  that  city  without  being  vaccinated.  In  obedience  to  this  or- 
der, it  appears  that  the  superintendent  of  the  city's  public  schools 
directed  appellees  not  to  permit  any  person  to  attend  the  school 
over  which  they  were  in  charge  imless  such  person  had  been  vac- 
cinated. 
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That  the  rule  or  by-law  adopted  by  the  state  board  of  health 
and  the  order  of  the  local  board  were  each  intended  to  secure 
and  protect  the  public  health,  by  preventing  the  spread  in  its 
virulent  form  of  the  contagious  and  loathsome  disease  of  small- 
pox, there  certainly  can  be  no  doubt.  That  the  preservation  of 
the  public  health  is  one  of  the  duties  devolving  upon  the  state, 
as  a  sovereign  power,  cannot  be  successfully  controverted.  In 
fact,  among  all  of  the  objects  sought  to  be  secured  by  govern- 
mental laws,  none  is  more  important  than  the  preservation  of 
the  public  health;  and  an  imperative  obligation  rests  upon  the 
state,  through  its  proper  instrumentalities  or  agencies,  to  take 
all  necessary  steps  to  promote  this  object.  This  duty  finds  ample 
support  in  the  police  power  which  is  inherent  in  the  state  and 
one  which  the  latter  cannot  surrender. 

In  the  case  of  State  v.  Gerhardt,  145  Ind.  439,  44  N.  E.  469, 
on  page  451  (145  Indiana)  of  the  opinion,  in  speaking  in  refer- 
ence to  the  police  power,  it  is  said:  "The  police  power  of  a  state 
is  recognized  by  the  courts  to  be  one  of  wide  sweep.  *^®  It  is 
exercised  by  the  state  in  order  to  promote  the  health,  safety, 
comfort,  morals,  and  welfare  of  the  public.  The  right  to  exer- 
cise this  power  is  said  to  be  inherent  in  the  people  in  every  free 
government.  It  is  not  a  grant,  derived  from  or  under  any  writ- 
ten constitution.  It  is  not,  however,  without  limitation,  and  it 
cannot  be  invoked  so  as  to  invade  the  fundamental  rights  of  a 
citizen.  As  a  general  proposition,  it  may  be  asserted  that  it  is  the 
province  of  the  legislature  to  decide  when  the  exigency  exists 
for  the  exercise  of  this  power,  but  as  to  what  are  the  subjects 
which  come  within  it  is  evidently  a  Judicial  question":  See, 
also,  Champer  v.  Greencastle,  138  Ind.  339,  46  Am.  St.  Rep. 
390,  35  N.  E.  14. 

In  order  to  secure  and  promote  the  public  health,  the  state 
creates  boards  of  health  as  an  instrumentality  or  agency  for 
that  purpose,  and  invests  them  with  the  power  to  adopt  ordi- 
nances, by-laws,  rules,  and  regulations  necessary  to  secure  the 
objects  of  their  organization.  While  it  is  true  that  the  char- 
acter or  nature  of  such  boards  is  administrative  only,  still  the 
powers  conferred  upon  them  by  the  legislature,  in  view  of  the 
great  public  interests  confided  to  them,  have  always  received 
from  the  courts  a  liberal  construction,  and  the  right  of  the 
legislature  to  confer  upon  them  the  power  to  make  reasonable 
rules,  by-laws,  and  regulations  is  generally  recognized  by  the 
authorities:  Parker  and  Worthington  on  Public  Health,  sec. 
79;  4  Am.  &  Eng.  Ency.  of  Law,  597;  Lake  Erie  etc.  Ry.  Co. 
V.  James,  10  Ind.  App.  550,  35  N.  E.  395,  38  N.  E.  192. 
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When  these  boards  duly  adopt  rules  or  by-laws,  by  virtue  of 
legislative  authority,  such  rules  and  by-laws,  within  the  respec- 
tive jurisdictions,  have  the  force  and  effect  of  a  law  of  the 
legislature,  and,  like  an  ordinance  or  by-law  of  a  municipal 
corporation,  they  may  be  said  to  be  in  force  by  authority  of  the 
state:  Salem  v.  Eastern  Ey.  Co.,  98  Mass.  431,  96  Am.  Dec. 
650;  Board  of  Health  v.  Heister,  37  N.  Y.  661;  Gregory  v. 
Mayor,  etc.,  40  N.  Y.  273;  ^^i  Polinsky  v.  People,  73  N.  Y. 
65;  Dingley  v.  Boston,  100  Mass.  544;  Swindell  v.  State,  143 
Ind.  153,  168,  42  N.  E.  528;  People  v.  Justices,  etc.,  7  Hun, 
214;  Parker  and  Worthington  on  Public  Health,  sec.  85;  4  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  599. 

It  is  true  that  such  rules  and  by-laws  must  be  reasonable,  and 
boards  of  health  cannot  enlarge  or  vary,  by  the  operation  of  such 
rules,  the  powers  conferred  upon  them  by  the  legislature,  and 
any  rule  or  by-law  which  is  in  conflict  with  the  state's  organic 
law,  or  antagonistic  to  the  general  law  of  the  state,  or  opposed 
to  the  fundamental  principles  of  justice,  or  inconsistent  with 
the  powers  conferred  upon  such  boards,  would  be  invalid :  Park- 
er and  Worthington  on  Public  Health,  sec.  86. 

As  a  general  proposition,  whatever  laws  or  regulations  are 
necessary  to  protect  the  public  health,  and  secure  public  com- 
fort is  a  legislative  question,  and  appropriate  measures,  in- 
tended and  calculated  to  accomplish  these  ends,  are  not  subject 
to  judicial  review.  But,  nevertheless,  such  measures  or  means 
must  have  some  relation  to  the  end  in  view,  for,  under  the  mere 
guise  of  the  police  power;  personal  rights  and  those  pertaining 
to  private  property  will  not  be  permitted  to  be  arbitrarily  in- 
vaded by  the  legislative  department;  and  consequently  its  de- 
termination, under  such  circumstances,  is  not  final,  but  is  open 
to  review  by  the  courts.  If  the  legislature,  in  the  interests  of 
the  public  health,  enacts  a  law,  and  thereby  interferes  with  the 
personal  rights  of  an  individual,  destroys  or  impairs  his  liberty 
or  property,  it  then,  under  such  circumstances,  becomes  the  duty 
of  the  courts  to  review  such  legislation,  and  determine  whether 
it  in  reality  relates  to  and  is  appropriate  to  secure  the  object  in 
view;  and  in  such  an  examination  the  court  will  look  to  the 
substance  of  the  thing  involved,  and  will  not  be  controlled  by 
mere  forms:  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  Weil 
V.  Eicord,  24  N.  J.    Eq.  169. 

It  is  affirmed  by  the  authorities  as  a  general  proposition 
*^  or  rule  that  no  one  has  a  right  to  do  any  act  which  will 
cause  injury  to  the  health  of  another,  or  which  will  disturb  his 
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bodily  comfort;  still,  this  right  of  security  to  health  or  comfort 
cannot  remain  absolute  in  a  state  of  organized  society,  but  is 
sometimes  required  to  give  way  to  the  demands  of  trade  or  other 
vital  public  interests :  Tiedeman's  Limitations  of  Police  Powers, 
sec.  16. 

It  cannot  be  successfully  asserted  that  the  power  of  boards  of 
health  to  adopt  rules  and  by-laws  subject  to  the  provisions  of  the 
law  by  which  they  are  created,  and  in  harmony  with  other  stat- 
utes in  relation  to  the  public  health,  in  order  that  the  "outbreak 
and  spread  of  contagious  and  infectious  diseases''  may  be  pre- 
vented, is  an  improper  delegation  of  legislative  authority,  and  a 
violation  of  article  4,  section  1,  of  the  constitution.  It  is  true 
beyond  controversy  that  the  legislative  department  of  the  state, 
wherein  the  constitution  has  lodged  all  legislative  authority, 
will  not  be  permitted  to  relieve  itself  of  this  power  by  the  dele- 
gation thereof.  It  cannot  confer  on  any  body  or  person  the 
power  to  determine  what  the  law  shall  be,  as  that  power  is  one 
which  only  the  legislature,  under  our  constitution,  is  authorized 
to  exercise;  but  this  constitutional  inhibition  cannot  properly 
be  extended  so  as  to  prevent  the  grant  of  legislative  authority 
to  some  administrative  board  or  other  tribunal,  to  adopt  rules, 
by-laws,  or  ordinances  for  the  government  of  or  to  carry  out  a 
particular  purpose.  It  cannot  be  said  that  every  grant  of  power 
to  executive  or  administrative  boards  or  officials,  involving  the 
exercise  of  discretion  and  judgment,  must  be  considered  a 
delegation  of  legislative  authority.  While  it  is  necessary  that 
a  law,  when  it  comes  from  the  law-making  power,  should  be 
complete,  still  there  are  many  matters  relating  to  methods  or 
details  which  may  be,  by  the  legislature,  referred  to  some  desig- 
nated ministerial  officer  or  body.  All  of  such  matters  fall  with- 
in the  domain  of  the  right  of  the  legislature  to  authorize  an 
administrative  board  or  body  to  adopt  ordinances,  *'*'*  rules, 
by-laws,  or  regulations  in  aid  of  the  successful  execution  of  some 
general  statutory  provision:  Cooley's  Constitutional  Limita- 
tions, 114. 

The  rule  in  respect  to  the  delegation  of  legislative  power 
is  admirably  stated  in  Locke's  Appeal,  72  Pa.  St  491,  13  Am. 
Rep.  716,  as  follows:  "Then  the  true  distinction,  I  conceive,  is 
this:  The  legislature  cannot  delegate  its  power  to  make  a  law; 
but  it  can  make  a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law  makes,  or  intends  to 
make,  its  own  action  depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government    There  are  many  things  upon  which 
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wise  and  useful  legislation  must  depend,  which  cannot  be  known 
to  the  law-making  power,  and  must,  therefore,  be  a  subject  of 
inquiry  and  determination  outgide  of  the  halls  of  legislation." 

That  the  power  granted  to  administrative  boards  of  the  nature 
of  boards  of  health,  etc.,  to  adopt  rules,  by-laws,  and  regulations 
reasonably  adapted  to  carry  out  the  purpose  or  object  for  which 
they  are  created,  is  not  an  improper  delegation  of  authority 
within  the  meaning  of  the  constitutional  inhibition  in  con- 
troversy, is  no  longer  an  open  question,  and  is  well  settled  by  a 
long  line  of  authorities,  see  Board  etc.  v.  Spitler,  13  Ind.  235; 
Welch  V.  Bowen,  103  Ind.  252,  2  N.  E.  722;  Madison  v.  Abbott, 
118  Ind.  337,  21  N.  E.  28;  Farley  v.  Board  etc.,  126  Ind.  468,  26 
N.  E.  174;  Eastman  v.  State,  109  Ind.  278,  58  Am.  Eep.  400, 
10  N.  E.  97;  State  v.  Haworth,  122  Ind.  462,  23  N.  E.  946; 
Cleveland  etc.  Ey.  Co.  v.  Backus,  133  Ind.  513,  522,  33  N.  E. 
421,  18  L.  E.  Ann.  729 ;  State  v.  Chicago  etc.  Ey.  Co.,  38  Minn. 
281,  37  N.  W.  782;  Chicago  etc.  Ey.  Co.  v.  Minnesota,  134  U. 
S.  418,  10  Sup.  Ct.  Eep.  462,  702;  Interstate  Commerce  Com- 
mission V.  Cincinnati  etc.  Ey.  Co.,  167  U.  S.  479,  17  Sup.  Ct. 
Eep.  896;  Woodruff  v.  New  York  etc.  Ey.  Co.,  59  Conn.  63,  20 
Atl.  17;  Storrs  v.  Pensacola  etc.  Ey.  Co.,  29  Fla.  617,  11  South. 
226;  Atlantic  Exp.  Co.  v.  Wilmington  etc.  Ey.  Co.,  Ill  N.  C. 
463,  32  Am.  St.  Eep.  805,  16  S.  E.  393;  State  v.  Hagood,  30  S. 
C.  519,  9  S.  E.  686;  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct. 
Eep.  495. 

^^^  It  would  seem  that  the  power  of  the  boards  of  health  of 
this  state,  under  the  laws  relating  thereto  to  make  and  adopt 
all  reasonable  by-laws,  rules,  and  regulations  to  carry  out  and 
effectuate  the  great  interests  of  the  public  health  confided  to 
them  by  the  legislature,  is  so  well  affirmed  by  the  authorities 
that  we  may  dismiss  this  feature  of  appellant's  contention  with- 
out further  consideration.  In  the  light  of  the  firmly  settled 
principles  of  the  law  to  which  we  have  referred,  we  may  proceed, 
under  the  facts,  to  test  thereby  the  acts  of  appellees  in  excluding 
Kleo  Blue  from  school. 

Under  the  ordinance  of  the  city's  common  council  establishing 
the  local  board  of  health,  the  latter  was,  as  we  have  seen,  in- 
vested with  power  to  adopt  and  enforce  such  rules  and  regula- 
tions as  it  might  deem  necessary  to  secure,  promote,  and  pre- 
serve the  public  health,  and  to  prevent  the  spread  of  contagious 
and  infectious  diseases.  By  the  provisions  of  the  statute  creat- 
ing the  state  board  of  health,  the  imperative  duty  to  protect  the 
public  health  by  the  removal  of  causes  of  diseases  when  known. 
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and  to  take  prompt  action  to  arrest  the  spread  of  contagious 
diseases,  and  to  perform  such  other  duties  as  may  from  time  to 
time  be  required  by  the  state  board,  is  expressly  enjoined  upon 
all  local  health  boards. 

It  is  certainly  evident  that  the  health  board  of  the  city  of 
Terre  Haute,  regardless  of  the  rule  of  the  state  board,  had, 
under  the  law,  ample  power  to  protect  the  public  health,  and 
to  prevent  the  spread  of  contagious  and  infectious  diseases,  and 
for  such  purposes  had  the  right  to  adopt  such  appropriate  and 
reasonable  means  or  methods  as  its  judgment  dictated.  This 
being  true,  and  an  emergency  on  the  account  of  danger  from 
smallpox  having  arisen,  and  the  board  believing,  as  we  may 
assume,  that  the  disease  would  spread  through  the  public  schools, 
and  further  believing  that  it  could  be  prevented,  or  its  bad  ef- 
fects lessened,  by  the  means  of  vaccination,  and  thereby  afford 
protection  to  ^^"^  the  pupils  of  such  schools  and  the  community 
in  general,  it  would  certainly  have  the  right,  under  the  authori- 
ty with  which  it  was  invested  by  the  state,  to  require,  during 
the  continuance  of  such  danger,  that  no  unvaccinated  child  be 
allowed  to  attend  the  public  school;  or  the  board  might,  under 
the  circumstances,  in  its  discretion,  direct  that  the  schools  be 
temporarily  closed  during  such  emergency,  regardless  of  whether 
or  not  the  pupils  thereof  refused  to  be  vaccinated. 

If  vaccination  was  the  most  effective  means  of  preventing 
the  spread  of  the  disease  through  the  public  schools,  and  this 
the  local  board  seems  to  have  determined,  it  then  became  not 
only  the  right,  but  the  duty,  of  the  board  to  require  that  the 
pupils  of  such  schools  be  vaccinated  as  a  sanitary  condition 
imposed  upon  their  privilege  of  attending  the  schools  during 
the  period  of  the  threatened  epidemic  of  smallpox.  This  power, 
as  previously  asserted,  under  the  circumstances,  was  lodged  in 
the  local  board  of  health  irrespective  of  the  rule  of  the  state 
board.  The  rule  or  by-law  of  the  latter  merely  emphasizes  what 
was  already  the  duty  of  local  boards,  in  their  respective  juris- 
dictions, in  times  of  danger  of  a  smallpox  epidemic,  to  enforce 
vaccination,  if  that  was  believed  to  be  the  best  and  most  efficient 
method  or  means  known  of  arresting  or  preventing  the  spread 
of  the  disease.  That  this  was  the  belief  of  the  state  board  when 
it  adopted  its  by-law,  and  also  of  the  local  board  when  it  made 
its  rule  or  order  in  question,  is  certainly  evident.  It  is  declared 
in  the  order  of  the  latter  that  "vaccination  is  the  only  preventive 
of  the  disease  of  smallpox." 
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The  local  board  did  not  attempt,  under  its  order,  to  com- 
pel appellant's  son  to  be  vaccinated.  Under  a  reasonable  inter- 
pretation of  its  order,  the  board  simply  gave  him  the  option  or 
choice  either  to  be  vaccinated  or  remain  out  of  school  until  the 
danger  of  smallpox  had  passed.  The  facts  alleged  in  the  an- 
swer show  that  there  had  been  an  exposure  ^"**  in  the  communi- 
ty to  smallpox,  and  that  there  was  danger  of  an  epidemic  of  that 
disease  within  the  city  of  Terre  Haute.  Evidently  then,  under 
these  circumstances,  prompt  action  upon  the  part  of  the  health 
authorities,  in  taking  steps  to  arrest  or  prevent  the  spread  of 
the  disease,  was  essential.  The  first  step  taken  by  the  board, 
it  appears,  was  to  prevent  the  spread  thereof  throughout  the 
community  by  the  children  who  each  day  assembled  at  the  public 
schools  from  all  parts  of  the  city. 

It  is  a  well-recognized  fact  that  our  public  schools  in  the 
past  have  been  the  means  of  spreading  contagious  diseases 
throughout  an  entire  community.  They  have  been  the  source 
from  which  diphtheria,  scarlet  fever,  and  other  contagious  dis- 
eases have  carried  distress  and  deatli  into  many  families. 
Surely,  there  can  be  no  substantial  argument  advanced  adverse 
to  the  reasonableness  of  a  rule  or  order  of  health  officials  which 
is  intended  and  calculated  to  protect,  in  a  time  of  danger,  all 
school  children,  and  the  families  of  which  they  form  part,  from 
smallpox  or  other  infectious  diseases. 

In  several  of  our  sister  states,  laws  have  been  enacted  ex- 
pressly requiring  vaccination;  some  requirmg  it,  however,  only 
as  a  prerequisite  to  the  privilege  of  attending  the  public  schools, 
while  others  enforce  it  against  all  persons.  In  the  case  of  Abeel 
V.  Clark,  84  Cal.  226,  24  Pac.  383,  the  supreme  court  of  that 
state  upheld  the  constitutional  validity  of  a  statute  requiring 
that  all  children  attending  the  public  schools  should  be  vacci- 
nated. In  sustaining  the  act,  the  court,  in  the  course  of  its 
opinion,  said:  "The  act  referred  to  is  designed  to  prevent  the 
dissemination  of  what,  notwithstanding  all  that  medical  science 
has  done  to  reduce  its  severity,  still  remains  a  highly  contagious 
and  much  dreaded  disease.  While  vaccination  may  not  be  the 
best  and  safest  preventive  possible,  experience  and  observation, 
the  test  of  the  value  of  such  discoveries,  dating  from  the  year 
1796,  when  Jenner  disclosed  it  to  the  ^^"^  world,  has  proved  it 
to  be  the  best  method  known  to  the  medical  science  to  lessen  the 
liability  to  infection  with  the  disease." 

In  Bissell  v.  Davison,  65  Conn.  183,  32  Atl.  348,  the  validity 
of  a  law,  authorizing  school  trustees  to  make  vaccination  a  con- 
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dition  upon  the  privilege  of  children  attending  the  public 
schools  was  sustained.  The  court  in  that  appeal  said:  "The 
question  before  us  is  not  whether  the  legislature  ought  to  have 
passed  such  a  law ;  it  is  simply  whether  it  had  the  power  to  pass 
it.  In  no  proper  sense  can  this  statute  be  said  to  contravene 
the  provisions  of  section  1  of  the  first  article  of  our  state  con- 
stitution, as  claimed  by  the  plaintiff.  It  may  operate  to  exclude 
his  son  from  school,  but  if  so  it  will  be  because  of  his  failure 
to  comply  with  what  the  legislature  regards,  wisely  or  unwisely, 
as  a  reasonable  requirement,  enacted  in  good  faith  to  promote 
the  public  welfare." 

In  Duffield  v.  Williamsport  School  Dist.,  162  Pa.  St.  476,  29 
Atl.  742,  appellant's  minor  son  had  been  excluded  from  the 
public  schools  of  the  city  of  Williamsport.  The  expulsion,  it 
appears,  was  under  the  authority  of  an  ordinance  adopted  by  the 
city  which  provided  that  "no  pupil  shall  attend  the  schools  of 
this  city  except  they  be  vaccinated,  or  furnish  a  certificate  from 
a  physician  that  such  vaccination  has  been  performed."  The 
school  board  in  that  case  was  notified  by  the  board  of  health 
of  an  epidemic  of  smallpox  prevailing  in  near-by  cities  and 
towns.  Upon  considering  the  communication  from  the  board 
tof  health,  and  from  the  general  alarm  arising  from  a  case  of 
smallpox  in  that  city,  the  school  board  adopted  a  resolution  pro- 
viding that  no  pupil  should  attend  the  public  schools  unless  he 
had  been  vaccinated.  The  power  to  exclude  appellant's  son, 
under  the  circumstances  in  that  case,  was  upheld.  The  court, 
in  passing  upon  the  question  there  involved,  said:  "It  should  be 
borne  in  mind  that  there  is  no  effort  to  compel  vaccination.  The 
^*^®  school  board  do  not  claim  that  they  can  compel  the  plaintiff 
to  vaccinate  his  son.  They  claim  only  the  right  to  exclude 
from  the  schools  those  who  do  not  comply  with  such  regulations 
of  the  city  and  the  board  of  directors  as  have  been  thought  neces- 
sary to  preserve  the  public  health.  It  would  not  be  doubted 
that  the  directors  would  have  the  right  to  close  the  schools  tem- 
porarily during  the  prevalence  of  any  serious  disease  of  an  in- 
fectious or  contagiour  character.  This  would  be  a  refusal  of  ad- 
mission to  all  the  children  of  the  district.  They  might  limit 
the  exclusion  to  children  from  infected  neighborhoods,  or  fami- 
lies in  which  one  or  more  of  the  members  was  suffering  from  the 
disease.  For  the  same  reason  they  may  exclude  such  children 
as  decline  to  comply  with  the  requirements  looking  to  prevention 
of  the  spread  of  contagion,  provided  these  requirements  are  not 
positively  unreasonable  in  their  character." 
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In  In  re  Rebenack,  62  Mo.  App.  8,  the  St.  Louis  board  of 
public  schools  ordered  that  all  unvaccinated  children  should  be 
excluded  from  the  public  schools  of  that  city.  In  that  case, 
the  charter  law,  under  which  the  board  of  public  schools  was 
created,  provided  that  the  president  and  directors  thereof  should 
have  the  power  "to  make  all  rules,  ordinances,  and  statutes 
proper  for  the  government  and  management  of  such  schools 
and  property,  so  that  the  same  shall  not  be  inconsistent  with  the 
laws  of  the  land."  The  court  in  that  case  held  that  the  school 
board  had  the  right  to  require  the  vaccination  of  children  in 
attendance  at  school,  and  to  exclude  those  therefrom  who  refused 
to  comply  with  the  order. 

In  Morris  v.  Columbus,  102  Ga.  792,  66  Am.  St.  Eep.  243, 
30  S.  E.  850,  the  supreme  court  of  that  state  held  that  the 
legislature,  in  the  exercise  of  the  police  power,  may  confer  upon 
municipal  corporations  the  authority  to  make  and  enforce 
ordinances  requiring  all  persons,  who  may  be  within  the  limits 
of  such  corporations,  to  submit  to  vaccination  whenever  an  epi- 
demic of  smallpox  is  existing,  or  may  ^^^  be  reasonably  appre- 
hended: See,  also.  In  re  Walters,  32  N.  Y.  Supp.  322;  84  Hun, 
457. 

In  Parker  and  Worthington  on  Public  Health,  section  123, 
the  rule  is  stated  as  follows:  "It  is  sometimes  provided  by  law 
that  persons  who  may  have  been  exposed  to  contagion,  or  who 
came  from  places  believed  to  be  infected,  and  particularly  chil- 
dren attending  the  public  schools,  shall  submit  to  vaccination,  un- 
der the  direction  of  the  health  authorities.  This  requirement  is  a 
constitutional  exercise  of  the  police  power  of  the  state,  which 
can  be  sustained  as  a  precautionary  measure  in  the  interest  of 
the  public  health." 

In  the  case  of  Potts  v.  Breen,  167  111.  67,  47  N.  E.  81,  59 
Am.  St.  Eep.  262,  it  is  held,  in  the  absence  of  an  express  authori- 
ty from  the  legislature,  that  a  rule  of  the  state  board  of  health, 
requiring  the  vaccination  of  children  as  a  prerequisite  to  their 
attending  the  public  schools,  is  unreasonable  when  smallpox 
does  not  exist  in  the  community  and  there  is  no  reasonable 
ground  to  apprehend  its  appearance.  The  same  doctrine  is  re- 
affirmed in  the  case  of  Lawbaugh  v.  Board  of  Education,  177 
111.  572,  52  N".  E.  850. 

In  the  appeal  of  State  v.  Burdge,  95  Wis.  390,  60  Am.  St. 
Eep.  123,  70  N.  W.  347,  it  is  also  affirmed  that,  in  the  absence 
of  a  statute  authorizing  compulsory  vaccination,  or  makini^  it 
a  condition  to  the  privilege  of  attending  the  public  schools,  a 
rule  of  the  state  board  of  health  which  excludes  from  the  public 
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and  other  schools  all  children  who  do  not  present  a  certificate 
of  vaccination  is  unreasonable,  if,  at  the  time  of  its  adoption, 
there  was  no  smallpox  epidemic  in  the  city,  and  no  sufficient 
cause  for  the  school  authorities  to  believe  that  the  disease  would 
become  prevalent  in  the  city  where  the  rule  was  sought  to  be 
enforced.  The  court  in  that  case,  speaking  in  respect  to  the 
powers  of  health  boards,  said:  "It  cannot  be  doubted  but  that, 
under  appropriate  general  provisions  of  law  in  relation  to  the 
prevention  and  suppression  of  dangerous  and  contagious  dis- 
eases, authority  may  be  conferred  by  the  legislature  ^^"upon 
the  state  board  of  health  or  local  boards  to  make  reasonable 
rules  and  regulations  for  carrying  into  effect  such  general  pro- 
visions, which  will  be  valid,  and  may  be  enforced  accordingly. 
The  making  of  such  rules  and  regulations  is  an  administrative 
function,  and  not  a  legislatiA'e  power,  but  there  must  first  be 
some  substantive  provision  of  law  to  be  administered  and  carried 
into  effect.  The  true  test  and  distinction  whether  a  power  is 
strictly  legislative,  or  whether  it  is  administrative,  and  merely 
relates  to  the  execution  of  the  statute  law,  *is  between  the  dele- 
gation of  power  to  make  the  law,  which  necessarily  involves  a 
discretion  as  to  what  it  shall  be,  and  conferring  authority  or 
discretion  as  to  its  execution,  to  be  exercised  under  and  in  pur- 
suance of  the  law.*  The  first  cannot  be  done.  To  the  latter, 
no  valid  objection  can  be  made." 

Neither  the  holding  of  the  supreme  court  of  Illinois  nor  Wis- 
consin, in  the  cases  mentioned,  can,  under  the  facts,  be  said  to 
militate  against  the  conclusion  which  we  reach  in  the  case  at 
bar.  In  fact,  there  is  much  asserted  in  both  cases  which  may 
be  said  to  be  in  harmony  with  our  holding  herein.  We  are  not 
called  upon,  however,  to  decide  whether  a  rule  of  either  the  state 
board  or  local  board  of  health  can  be  carried  beyond  the  limits 
of  the  facts  in  this  case.  Appellant  contends  that,  under  the 
order  of  the  local  board,  his  son  was  to  be  permanently  expelled 
from  the  public  schools  of  the  city  of  Terre  Haute,  unless  he 
submitted  to  vaccination.  No  such  unreasonable  interpretation 
can  be  placed  upon  the  rule  or  order  in  question.  The  order 
was  the  offspring,  as  we  have  seen,  of  an  emergency  arising  from 
a  reasonable  apprehension  upon  the  board's  part  that  smallpox 
would  become  epidemic  or  prevalent  in  the  city  of  Terre  Haute. 
The  rule  or  order  could  not  be  considered  as  having  any  force 
or  effect  beyond  the  existence  of  that  emergency,  and  Kleo  Blue, 
by  virtue  of  its  operation,  could  only  be  excluded  from  school, 
upon  his  refusal  to  be  vaccinated,  until  after  the  danger  of  an 
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epidemic  of  smallpox  *'**  had  disappeared.  Any  other  con- 
Btruction  than  this  would  render  the  rule  or  order  absurd,  and 
place  the  board  in  the  attitude  of  attempting  to  usurp  authori- 
ty. Such  an  interpretation  is  not  authorized  when  a  more  rea- 
sonable one  can  be  applied. 

It  is  true,  as  insisted,  that  the  privilege  of  children  in  this 
state  to  attend  the  public  schools  is  guaranteed  by  the  constitu- 
tion, at  least  to  the  extent  that  tuition  shall  be  free  and  such 
schools  shall  be  equally  open  to  all:  Const.,  art.  8,  sec.  1;  Cory 
V.  Carter,  48  Ind.  327,  17  Am.  Rep.  738.  It  is  equally  true, 
however,  that  they  are  frequently  denied  this  privilege  by  reason 
of  their  refusal  to  submit  to  the  proper  rules  of  school  discipline. 

There  is  no  express  law  in  this  state  authorizing  the  expul- 
sion from  school  of  boisterous  or  disobedient  pupils.  That  a 
rule  to  this  effect,  upon  the  part  of  school  officials  or  teachers, 
may  be  enforced,  no  one  will  controvert.  If  expulsion  can  re- 
sult from  the  violation  of  a  rule,  the  object  of  which  is  to  pro- 
mote the  morals  of  the  scholars  and  the  efficiency  of  the  school 
in  general,  certainly  one  which  is  intended  and  calculated  to 
promote  the  health  of  the  scholars  ought  to  be  sustained. 

There  is  nothing  disclosing  that  appellant's  son  was  in  a 
condition  of  health  which  would  exempt  him  from  the  require- 
ments of  this  order,  but,  upon  the  contrary,  it  was  shown  that 
he  was  "well  and  healthy."  It  is  said  in  appellant's  brief  that 
there  was  no  investigation  upon  the  part  of  the  health  authori- 
ties to  ascertain  whether  his  son  had  been  exposed  to  smallpox. 
It  appears,  however,  that  there  had  been  an  exposure  upon  the 
part  of  the  community,  and  it  would  be  an  absurdity,  under 
such  circumstances,  to  require  the  health  officials,  before  tak- 
ing action  to  prevent  the  spread  of  the  disease,  to  investigate 
in  order  to  determine  the  degree  of  exposure  to  which  every 
person  in  the  community  had  been  subjected.  The  question  as 
to  what  is  an  exposure  to  smallpox,  so  as  to  be  affected  there- 
by, is  certainly  ^*^  one  which  in  the  main  must  be  left  to  the 
sound  discretion  or  judgment  of  the  health  officers. 

The  supreme  court  of  Massachusetts,  in  Salem  v.  Eastern 
Ry.  Co.,  98  Mass.  431,  443,  96  Am.  Dec.  650,  in  speaking  in 
regard  to  the  right  of  boards  of  health  to  make  general  orders 
and  enforce  them  without  unnecessary  delay,  said:  "Their  ac- 
tion, is  intended  to  be  prompt  and  summary.  They  are  clothed 
with  extraordinary  powers  for  the  protection  of  the  commun- 
ity from  noxious  influences  affecting  life  and  health,  and  it 
is  important  that  their  proceedings  should  be  embarrassed  or 
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delayed  as  little  as  possible  by  the  necessary  observance  of  for- 
malities." 

The  exclusion  of  appellant's  son  was  not,  as  insisted,  in  the 
nature  of  a  penalty,  neither  can  the  rule  or  order  in  question 
be  considered  as  compelling  his  vaccination.  It,  as  previously 
said,  was  only  a  prerequisite  to  his  attendance  at  school  during 
the  period  of  danger. 

Owing  to  the  public  importance  of  the  questions  involved  in 
this  case,  we  have  given  them  much  consideration,  and  perhaps 
have  unnecessarily  extended  this  opinion,  but,  under  the  facts, 
when  tested  by  the  firmly  settled  legal  principles,  we  are  con- 
strained to  uphold  the  order  of  the  local  board  of  health  of  the 
city  of  Terre  Haute  as  a  valid  exercise  of  power  upon  its  part ; 
and  we  therefore  conclude  that  appellees  were  justified  in  ex- 
cluding appellant's  son  from  the  public  school  during  the  con- 
tinuance of  the  emergency  or  danger  from  smallpox.  It  fol- 
lows, therefore,  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  each  paragraph  of  the  answer,  nor  in  sustaining 
appellee's  demurrer  to  the  second,  fourth,  and  sixth  para- 
graphs of  the  reply. 

The  judgment  is  affirmed. 


Powers  Which  may  be  Delegrated  to  Boards  of  Health.* 
In  Oeneral,  It  can  be  said  that  the  most  extensive  powers  may  be 
conferred  upon  boards  of  health,  both  state  and  local,  where  such 
powers  are  necessary  and  proper  to  protect  the  health  of  the  com- 
munity. The  preservation  of  the  public  health  has  always  been 
deemed  a  proper  exercise  of  the  police  power  of  the  state,  and 
whatever  tends  to  promote  the  health  and  protect  the  lives  of  the 
citizens  of  a  state  Is  within  the  police  power.  It  Is  by  virtue  of 
this  police  power  that  It  Is  held  that  the  legislature  may  create 
boards  of  health  and  confer  upon  them  whatever  powers  are  neces- 
sary for  the  preservation  of  the  general  health  of  a  community  or 
of  an  entire  state.  Hence,  in  order  to  prevent  the  spread  of  disease, 
to  provide  healthful  conditions  for  the  public,  and  to  abate  nui- 
sances, boards  of  health  may  be  created  and  Invested  with  the 
power  necessary  and  appropriate  for  such  purposes:  Hengehold  v. 
C5ovlngton  (Ky.),  57  S.  W.  495.  These  boards  may  be  created  by 
direct  legislative  act,  and  their  powers  conferred  upon  them  by  the 
legislature,  or  authority  may  be  given  to  municipal  corporations 
to   create  local  boards  for  the  purpose  of  protecting  the   public 

*RKrKRENCES  TO  MONOGRAPHIC  NOTES. 

Q-.israntlne  and  health  laws  and  reKiilatlons:  47  Am.  St.  Rop.  68S-S62. 
Power  of  muntclpalltieg  and  other  bodies  to  efitablisb  quarantine:  92  Am.  De«. 
7ft-80. 

Power  of  board*  ol  health  to  declare  nuisances:  23  Am.  Rep.  212,  21S. 
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health:  Hengehold  v.  Covington  (Ky.),  57  S.  W.  495;  People  v.  Board 
of  Health,  71  Hun,  84,  24  N.  Y.  Supp.  629;  Metropolitan  Board  of 
Health  v.  Heister,  37  N.  Y.  661;  Salem  v.  Eastern  R,  R,  Co.,  98 
Mass.  431,  96  Am.  Dec.  650.  Where  express  power  Is  given  to 
municipalities  to  abate  nuisances  and  to  establish  boards  of  health 
with  such  power  as  is  necessary  to  protect  the  community  from 
diseases,  there  can  be  no  doubt  that  boards  of  health  may  be 
Invested  with  power  to  abate  nuisances  dangerous  to  health:  Gaines 
v.  Waters,  64  Arls.  609,  44  S.  W.  353;  and,  it  would  seem,  any  other 
powers  necessary  to  protect  the  health  of  the  community.  But 
even  where  no  express  authority  is  conferred  upon  municipalities 
to  abate  nuisances  and  protect  the  health  of  the  community,  such 
powers  are  inherent  In  the  municipality.  They  have  an  implied 
power  to  pass  reasonable  ordinances  relative  to  such  matters:  Balier 
v.  Boston,  12  Pick.  184,  22  Am.  Dec.  421;  Hengehold  v.  Covington 
(Ky.),  57  S.  W.  495;  Vionet  v.  First  Municipality,  4  La.  Ann.  42. 
Such  powei-8  being  an  essential  part  of  municipal  government, 
their  delegation  to  boards  of  health  would  seem  to  be  as  proper 
where  they  are  merely  implied  as  where  they  are  expressly  con- 
ferred upon  the  municipality:  See  Boehm  v.  Mayor,  61  Md.  259; 
Hengehold  v.  Covington  (Ky.),  57  S.  W.  495.  Whatever  doubt  thei-e 
may  be  as  to  the  extent  of  the  powers  of  a  board  of  health  where 
they  are  not  expressly  conferred,  there  can  be  no  question  that 
the  legislature  may  invest  them  with  the  most  ample  authority 
within  the  locality  in  which  they  are  to  act:  Aaron  v.  Broiles,  64 
Tex.  316,  53  Am,  Rep,  764;  Haverty  v.  Bass,  66  Me.  71.  Where  the 
power  to  establish  rules  and  regulations  for  securing  good  sanitary 
conditions  and  protecting  the  public  is  lodged  In  the  municipal  au- 
thorities, and  the  board  of  health  is  only  given  authority  to  enforce 
such  rules  and  regulations  so  established,  such  board  has  no  au- 
thority to  Itself  enact  legislation  or  establish  regulations  it  may 
deem  necessary  for  the  protection  of  the  health  of  the  community: 
Wong  Wai  v.  Williamson,  103  Fed.  1. 

Thiere  is  usually  not  so  much  question  as  to  what  powers  may 
be  delegated  to  boards  of  health,  as  to  whether,  in  the  exercise  of 
those  powers,  the  board  has  exceeded  its  authority  In  the  man- 
ner in  which  they  have  been  exercised.  Conceding  the  general 
power  to  protect  the  public  health,  it  is  usually  the  mode  of  its 
exercise  of  which  complaint  is  made:  See  St.  Louis  v.  McCoy,  18 
Mo.  238.  Undoubtedly,  every  possible  presumption  should  be  in- 
dulged In  favor  of  the  validity  of  their  action.  And  in  determining 
this  question  a  liberal  construction  is  justified  In  view  of  the  public 
good  to  be  accomplished:  Hengehold  v.  Covington  (Ky.),  57  Sw  W. 
495.  Especially  in  the  presence  of  a  great  calamity  and  In  times  of 
great  public  danger,  courts  will  go  to  the  greatest  extent,  and  give 
the  widest  discretion,  In  reviewing  regulations  adopted  by  boards 
of  health:  Jew  Ho  v.  Williamson,  103  Fed.  10.  The  rules,  regula- 
tions, and  by-laws  which  are  adopted  by  such  boards  must,  how- 
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ever,  be  reasonably  adapted  to  secure  the  object  in  view:  Wong 
Wal  V.  Williamson,  103  Fed-  1.  They  must  not  unreasonably  Inter- 
fere with  the  liberty,  property,  and  business  of  the  citizen:  Com- 
monwealth V.  Patch,  97  Mass.  221.  And  whether  such  regulations 
are  reasonable,  impartial,  and  consistent  with  the  state  policy  is 
a  question  for  the  court:  State  v.  Speyer,  67  Vt  502,  48  Am.  St  Rep. 

832,  32  Atl.  476.  Neither  must  such  regulations  be  repugnant  to  the 
constitution  or  laws  of  the  state:  Commonwealth  v.  Patch,  97 
Mass.  221;  Jew  Ho  v.  Williamson,  103  Fed.  10;  Metropolitan  Board 
of  Health  v.  Schmades,  10  Abb.  Pr.,  N.  S.,  205;  3  Daly,  282;  Health 
Department  v.  Rector,  145  N.  Y.  32,  45  Am.  St.  Rep.  579,  39  N.  B. 

833.  Rules  and  by-laws  adopted  by  suchjaoards  under  legislative 
authority  have  the  same  force  and  effect  as  legislative  enactments: 
Pollnsky  v.  People,  73  N.  Y.  65;  People  v.  Board  of  Health,  71 
Hun,  84;  24  N.  Y.  Supp.  629. 

The  Abatement  of  Nuisahces  is  one  of  the  chief  powers  conferred 
upon  boards  of  health  either  by  the  legislature  or  by  municipal  cor- 
porations: Gaines  v.  Waters,  64  Ark.  609,  44  S.  W.  353;  Cartwiight 
V.  Cohoes,  39  App.  Div.  69;  56  N.  Y.  Supp.  731;  State  v.  Henzler 
(N.  J.),  41  Atl.  228;  Commonwealth  v.  Yost,  197  Pa.  St.  171,  46  Atl. 
845.  Hence  a  board  of  health  may  prohibit  the  maintenance  of 
privy  vaults  within  twenty-five  feet  of  any  door  or  window  of  a 
residence,  declaring  the  same  to  be  a  nuisance,  and  If  the  owner  of 
Buch  a  vault  refuses  to  abate  the  nuisance,  the  lK)ard  may,  by  its 
health  officer,  enter  the  premises  and  abate  the  nuisance  by  filling 
the  vault  with  earth:  Cartwrlght  v.  Cohoes,  39  App.  Div.  69;  56  N.  Y. 
Supp.  731.  A  board  of  health  is  not  dependent  on  city  ordinances 
for  the  abatement  of  nuisances  per  se,  but  may  act  even  In  the  ab- 
sence of  such  ordinances:  State  v.  Henzler  (N.  J.),  41  Atl.  228.  And 
a  board  has  power  to  abate  a  nuisance,  though  it  becomes  such  only 
by  reason  of  the  fact  that  the  public  affected  have  voluntarily 
moved  near  It:  Board  of  Health  v.  Ivederer,  52  N.  J.  Eq.  675,  29  AtL 
444.  The  writ  of  Injunction  may  be  resorted  to  to  prevent  the  de- 
fendant from  maintaining  a  nuisance  caused  by  outlets  from  privies 
and  cesspools  Into  the  public  gutters  of  a  city:  Board  of  Health  v. 
Cotton  Mills.  46  La.  Ann.  806,  15  South.  164.  And  under  a  statute 
authorizing  boards  of  health  to  make  and  enforce  orders,  a  board 
may  order  the  removal  of  a  nuisance  consisting  of  the  discharge  of 
sewage  on  the  lands  of  the  town  by  a  city,  and  may  enjoin  the  viola- 
tion of  such  order  by  the  city:  Bell  y.  Rochester,  11  N.  Y.  Supp.  305; 
Gould  V.  Rochester,  105  N.  Y.  46,  12  N.  B.  275.  Where  property  Is 
in  fact  a  nuisance  and  dangerous  to  health,  a  board  may  order  Its 
destruction  If  this  Is  necessary  to  secure  the  removal  of  the  nuisance: 
Mayor  v.  MuUlgan,  95  Ga.  323,  51  Am.  St.  Rep.  86,  22  S.  B.  621.  But 
It  must  be  clear  that  such  destruction  Is  necessary  to  accomplish 
the  end  In  view.  If  the  nuisance  can  be  abated  by  a  discontinuance 
of  the  use,  destruction  of  the  property  will  be  unwarranted:  Health 
Department  v.  Dassorl,  21  App.  Div.  348;  47  N.  Y.  Supp.  641. 
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It  seems  that  in  ordering  tlie  removal  of  a  nuisance  a  boart^  of 
liealth  is  not  auttiorized  t»  prescribe  tlie  particular  mode  for  the  re- 
moval, and  if  a  mode  is  designated  it  is  not  binding  on  the  property 
owner  if  there  is  some  other  method  equally  effective  and  which 
the  owner  desires  to  adopt:  Salem  v.  Eastern  R.  R.  Co.,  98  Mass. 
431,  96  Am.  Dec.  650;  Watuppa  Reservoir  Co.  v.  Maclsenzie,  132 
Mass.  71.  The  board's  powers  are  confined  to  the  removal  of  the 
nuisance.  If  but  one  mode  of  removal  can  be  effective,  that  should 
naturally  be  followed.  But  where  this  is  not  the  case,  the  owner 
should  be  permitted  to  remove  the  nuisance  iu  the  mode  least  detri- 
mental and  offensive  to  himself.  Thus  a  board  of  health  may  prop- 
erly order  the  removal  of  a  privy  vault  which  it  has  found  to  be 
a  nuisance.  But  it  cannot,  as  incident  to  the  abatement  of  such 
nuisance,  order  a  property  owner  to  construct  water-closets  and  con- 
nections: Philadelphia  v.  Provident  Trust  Co.,  132  Pa.  St.  224,  18 
Atl.  1114.  The  nuisance,  in  such  a  case,  is  not  the  mere  hole  in  the 
{ground,  but  the  contents  of  the  privy  vault;  so  that  when  the  vault 
is  cleaned  and  purified  the  cause  of  the  nuisance  is  removed.  And 
it  would  seem  that  a  board  has  no  power  to  assume  in  advance 
that  all  sinlis  and  privies  in  a  city,  wherever  located,  will  become 
nuisances,  and  bind  the  city  by  a  contract  for  the  removal  of  their 
contents:  Gregory  v.  New  York,  40  N.  Y.  273.  A  board,  however, 
has  ample  power  to  declare  all  privy  vaults  located  in  a  city  within 
twenty-five  feet  of  any  door  or  window  of  a  residence  to  be  nui- 
sances and  to  prohibit  their  maintenance  in  such  localities:  Cart- 
wright  V.  Cohoes,  39  App.  Div.  69;  56  N.  Y.  Supp.  731.  Where  a 
property  owner  neglects  or  refuses  to  abate  the  nuisance,  the  board 
may,  by  its  officers,  enter  and  remove  the  cause  of  the  nuisance, 
such  as  filling  up  a  privy  vault  with  earth:  Cartwright  v.  Cohoes,  39 
App.  Div.  69;  56  N.  Y.  Supp.  731.  And  the  cost  of  the  filling  up  of 
vaults  or  lots  which  are  dangerous  to  the  public  health  may  be  re- 
covered from  the  property  owner:  Charleston  v.  Werner,  38  S.  0. 
488,  37  Am.  St  Rep.  776,  17  S.  E.  33.  In  removing  a  nuisance,  a 
board  of  health  Is  not  restricted  to  the  particular  mode  which  It  haa 
previously  Indicated  In  Its  order  requiring  the  nuisance  to  be  re- 
moved: Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431,  96  Am.  Dec.  650. 
Courts  recognize  the  great  Importance  of  sustaining  the  action 
of  boards  of  health  In  all  lawful  measures  adopted  to  secure  or 
promote  the  health  of  the  community,  and  are  cautious  in  declaring 
any  curtailment  of  their  authority  except  upon  the  clearest  grounds: 
See  Gregory  v.  New  York,  40  N.  Y.  273.  But  when  their  acts, 
while  apparently  done  In  the  Interest  of  the  public  health,  yet  In 
no  material  respect  subserves  such  an  end  and  are  actually  Injurious 
to  certain  individuals,  the  courts  have  no  hesitancy  In  declaring  that 
they  have  exceeded  their  powers.  Thus  a  board  has  no  power  to 
order  acts  to  be  done  which  will  be  nuisances  to  others.  Hence, 
where  an  upper  riparian  owner  was  directed  to  discharge  his  sewer- 
age Into  a  stream,  thus  rendering  the  water  unfit  for  the  domestic 
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use  of  a  lower  riparian  owner,  the  board  malcing  the  order  was 
deemed  to  have  acted  in  excess  of  its  powers,  and  an  injunction 
would  lie  against  the  upper  riparian  owner  by  the  lower:  Mann  v. 
Willey,  51  App.  Div.  169;  64  N.  Y.  Supp.  589.  And  quarantine  au- 
thorities are  not  authorized  to  maintain  a  pesthouse  so  near  a 
schoolhouse  as  to  constitute  a  nuisance  desti-oying  the  usefulness 
of  the  schoolhouse:  Thompson  v.  Kimbi-ough,  23  Tex.  Civ.  App. 
350,  57  S.  W.  328.  Similarly,  a  township  board  of  health  cannot 
erect  a  pesthouse  upon  property  belonging  to  it  in  another  town- 
ship, where  such  location  would  be  a  nuisance:  Warmer  v.  Stebbins 
(Iowa),  82  N.  W.  457. 

Local  boards  of  health  are  generally  confined  In  their  action'  to 
iheir  territorial  limits:  Board  of  Health  v.  East  Orange,  53  N.  J.  Eq. 
498,  32  Atl,  693.  Where  action  outside  of  the  territorial  limits  of  a 
local  board  is  necessary,  it  should  be  taken  by  the  state  board,  if 
one  exists  with  power  to  act.  And  the  legislature  may  confer 
power  on  a  state  board  to  abate  a  nuisance  within  the  territorial 
limits  of  a  city,  whenever  such  nuisance  has  its  source  or  origin  out- 
side of  the  city  limits:  State  v.  Jersey  City,  55  N.  J.  Eq.  116,  35  Atl. 
835.  Such  legislation  is  constitutional,  and  it  Is  often  very  neces- 
sary, especiaUy  where  the  local  board  of  health  where  tlie  nuisance 
has  its  origin  refuses  or  neglects  to  act  There  can  be  no  doubt  that 
the  local  board  of  the  township  where  the  nuisance  originates  has 
ample  power  to  abate  such  nuisance,  though  it  is  only  hazardous  to 
the  health  of  Individuals  residing  In  another  township:  Board  of 
Health  V.  Lederer,  52  N.  J.  Eq.  675,  29  Atl.  444.  It  would  appear  to 
be  equally  competent  for  the  legislature  to  extend  the  power  of  the 
municipal  health  authorities  over  adjacent  territoi-y:  HaiTison  v. 
Mayor,  1  Gill,  264.  The  courts  will,  if  possible,  sustain  such  power 
in  a  local  board,  where  It  is  essential  to  the  protection  of  the 
health  of  the  community.  Thus,  In  Gould  v.  Rochester,  105  N.  Y. 
46,  12  N.  E.  275,  the  board  of  health  of  Brighton  declared  that  the 
discharge  of  sewage  by  the  city  of  Rochester  upon  ground  adja> 
cent  to  the  town  of  Brighton,  which  was  carried  upon  and  over  the 
town  lands  was  a  nuisance,  and  ordered  Its  abatement.  The  city 
of  Rochester  refusing  to  act,  the  local  board  of  health  commenced 
suit  to  restrain  the  city  of  Rochester  from  discharging  such  sew- 
age over  the  lands  of  the  town.  The  court  held  that  it  could  main- 
tain the  action  to  prevent  the  violation  of  Its  order.  That  while  It 
could  not  summarily  execute  Its  orders  by  going  outside  of  the 
boundaries  of  the  town,  and  into  the  city  of  Rochester  so  as  to 
interfere  with  the  sewers,  It  could  enforce  its  orders  by  an  action  In 
a  court  of  equity,  and  prevent  the  discharge  of  sewage  upon  lands 
of  the  town  where  It  created  a  nuisance.  While,  In  this  case,  the 
cause  of  the  nuisance  arose  In  an  adjoining  municipality,  yet  within 
the  meaning  of  the  statute,  the  city  was  the  occupant  of  premises 
within  the  town  of  Brighton   on  which   the  nuisance  existed.    The 
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court  declined  to  pass  npon  the  question  whether  the  local  board 
would  have  power  to  act  If  the  nuisance  was  merely  consequential, 
that  Is,  If  the  sewage,  having  been  discharged  and  being  a  nui- 
sance In  the  city  of  Rochester,  affected  Injuriously  the  town  of 
Brighton  by  corrupting  the  air.  Such  a  case  Is  doubtful,  and  would 
seem  to  be  a  clear  case  for  the  action  of  a  state  board  of  health. 
Bell  V.  Rochester,  11  N.  Y.  Supp.  305,  follows  the  doctrine  laid 
down  in  Gould  v.  Rochester,  105  N.  Y.  4t5,  12  N.  E.  275. 

The  summary  abatement  of  a  nuisance  Is  not  the  appropriation 
of  private  property  to  public  use:  Weil  v.  Schultz,  33  How.  Pr. 
7.  Neither  is  It  taking  property  without  due  process  of  law: 
Board  of  Health  v.  Heister,  37  N.  Y.  6G1;  Coe  v.  Schultz.  47  Barb.  64. 

Givinp  Notice  Before  Abating  Nuisance.— The  general  power  to  abate 
nuisances  is  unquestioned.  The  controversies  which  have  arisen 
relative  to  the  exercise  of  such  power  have  related  mainly  to  the 
questions  whether  notice  to  the  property  owner  Is  essential  before 
a  board  of  health  can  take  action,  and  whether  the  action  of  such 
board  is  conclusive  upon  the  question  of  nuisance.  There  Is  no 
doubt  that  notice  from  the  board  to  the  property  owner  before  any 
action  Is  taken  may  be  required  by  statute:  People  v.  Board  of 
Health,  1'40  N.  Y.  1,  37  Am.  St  Rep.  522,  35  N.  E.  320.  And  a 
failure  to  give  the  required  notice  will  render  the  board's  action 
void:  Watuppa  Reservoir  Co.  v.  Mackenzie,  132  Mass.  71;  Hall  v. 
Staples,  1G6  Mass.  399,  44  N.  E,  351.  It  is  undoubtedly  better  prac- 
tice for  a  board  to  give  notice  before  proceeding  to  abate  a  nui- 
sance, particularly  In  ordinary  cases.  Some  of  the  authorities  draw 
a  distinction  between  cases  of  imminent  danger,  in  which  situation 
a  board  of  health  may  act  summarily  without  giving  notice,  and 
cases  where  the  necessity  for  Immediate  action  does  not  exist.  In 
which  case  "a  judgment  condenming  the  property  must  be  the  re- 
sult of  a  trial  before  a  regularly  authorized  ti'ibunal,  in  a  proceed- 
ing to  which  the  person  whose  rights  are  to  be  affected  is  a  party, 
and  In  which  the  burden  of  proving  the  charges  is  upon  the  com- 
plainant, and  full  opportunity  is  given  to  the  adverse  party  to 
make  his  defense":  Munn  v.  Corbin,  8  Colo.  App.  113,  44  Pac.  783; 
Weil  V.  Ricord,  24  N.  J.  Eq.  1G9.  The  necessity  of  giving  notice 
before  a  board  of  health  can  act  was  tersely  expressed  In  Hutton 
V.  Camden,  39  N.  J.  L.  122,  23  Am.  Rep.  203:  "It  is  not  within  the 
competence  of  legislation  In  this  state  to  authorize  any  tribunal  to 
render  a  judgment  against  the  person  or  property  of  a  citizen  with- 
out notice,  and  an  opportunity  afforded  him  to  be  heard.  If  the 
charter  of  the  city  of  Camden  had  declared  that  the  board  of 
health  should  have  the  power  of  rendering  decisions  similar  to  the 
present  one,  and  under  the  same  conditions  of  procedure,  such  pro- 
vision would  have  been  entirely  nugatory.  A  judgment  In  any 
court,  without  In  anywise  summoning  the  defendant,  would  be  void, 
and  not  merely  voidable."  Other  decisions  are  to  be  found  to  the 
effect  that  notice  to  the  person  to  be  affected  Is  prerequisite  to  any 
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action  on  the  part  of  a  board  of  health  declaring  that  a  nuisance 
exists  and  ordering  Its  removal.  And  even  if  the  statute  confer- 
ring the  power  on  the  board  of  health  does  not  require  notice,  it 
has  been  held  that  notice  must  nevertheless  be  given,  so  firmly  is 
this  principle  imbedded  In  our  jurisprudence:  People  v.  Board  of 
Health.  58  Hun.  595;  12  N.  5".  Supp.  561;  People  v.  Wood,  62  Hun, 
131;  16  N.  Y.  Supp.  664;  Schoepflin  v.  Calltins,  5  Misc.  Rep.  159;  25  N. 
Y.  Supp.  696.  In  Rogers  v.  Barker,  31  Barb.  447,  it  was  held  that  a 
board  of  health  had  no  power  to  summarily  order  a  milldam  to  be 
destroyed  as  a  nuisance,  without  allowing  the  owner  an  oppor- 
tunity to  be  heard,  and  that  the  question  whether  such  milldam 
was  a  nuisance  should  be  determined  by  a  jury.  The  summary 
abatement  of  nuisances  was  said  to  be  confined  to  nuisances  per 
pe,  and  did  not  extend  to  those  matters  or  employments  whose 
offensive  qualities  depended  upon  the  presence  or  absence  of  vari- 
ous extraneous  facts  and  circumstances.  It  would  seem  that  some 
of  the  courts  have  failed  to  distinguish  between  the  question  of 
tJie  necessity  of  giving  notice  before  a  board  of  health  can  declare 
a  thing  to  be  a  nuisance,  and  the  question  of  the  conclusiveness 
of  such  a  declaration.  The  two  questions  are  quite  distinct.  In 
the  Interest  of  the  public  health,  boards  should  be  given  power  to 
summarily  act  without  notice.  The  public  health  might  suflCer  or 
be  imperiled  if  their  action  could  be  delayed  until  a  protracted 
hearing  could  be  brought  to  a  termination.  But  this  does  not 
mean  that  their  action  is  conclusive  on  the  question  whether  a  nui- 
sance exists  or  not.  Every  person  is  entitled  to  a  hearing  as  a 
matter  of  right,  and  the  fact  that  a  board  of  health  declares  any- 
thing a  nuisance  does  not  make  it  such.  A  board  of  health  may, 
without  notice,  declare  a  nuisance,  but  such  a  declaration  cannot 
be  final  and  conclusive  until  after  the  property  owner  has  had  a 
hearing,  and  if  the  board  orders  the  abatement  of  such  alleg<ed 
nuisance  It  acts  at  its  peril.  The  distinction  between  the  necessity 
of  giving  notice  before  a  board  of  health  can  act  and  the  conclu- 
sivenees  of  their  action  is  very  clearly  pointed  out  in  People  v. 
Board  of  Health,  140  N.  Y.  1,  37  Am.  St.  Rep.  522,  35  N.  B.  320, 
and  for  this  reason  we  shall  quote  freely  from  this  case.  "Boards 
of  health,"  says  the  court,  "and  the  like  boards,  act  summarily, 
and  It  has  not  been  usual  anywhere  to  require  them  to  give  a  hear- 
ing to  any  person  before  they  can  exercise  their  jurisdiction  for 
the  public  welfare.  ....  The  question  may  be  asked.  How  can 
these  provisions  conferring  powers  upon  boards  of  health  to  Inter- 
fere with  and  destroy  property,  and  to  impose  penalties  and  cre- 
ate crimes,  stand  with  the  constitution  securing  to  every  person 
due  process  of  law  before  his  property  or  personal  rights  or  liberty 
can  be  interfered  with?  The  answer  must  be  that  they  could  not 
stand  If  we  were  obliged  to  hold  that  the  acts  referred  to  made 
the  determinations  of  the  board  of  health  as  to  the  existence  of 
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nuisances  final  and  conclusive  upon  the  owners  of  the  premises 
whereon  they  are  alleged  to  exist.  Before  such  a  final  and  con- 
clusive determination  could  be  made,  resulting  In  the  destruction 
of  property,  the  Imposition  of  penalties  and  criminal  punishments, 
the  party  proceeded  against  must  have  a  hearing,  not  as  matter 

of  favor,  but  as  matter  of  right As  we  have  said,  there  Is 

no  provision  of  law  giving  any  party  a  right  to  a  Judicial  hearing 
before  these  boards,  and  there  is  no  provision  malting  their  deter- 
mination final."  Further  on  In  the  opinion  the  court  aslis  the 
question,  "What,  under  this  view  of  the  law.  Is  the  remedy  of  the 
owner  of  property  threatened  with  destruction  or  actually  destroyed 
as  a  nuisance?  He  may  have  his  action  In  equity  to  restrain  the 
destruction  of  his  property.  If  the  case  be  one  where  a  court  of 
equity,  under  equity  rules,  has  Jurisdiction,  or  he  may  bring  a  com- 
mon-law action  against  all  persons  engaged  in  the  abatement  of  the 
nuisance  to  recover  his  damages,  and  thus  he  will  have  due  process 
of  law;  and  if  he  can  show  that  the  alleged  nuisance  does  not  In 
fact  exist  he  will  recover  Judgment,  notwithstanding  the  ordinance 
of  the  board  of  health.  Thus,  the  views  we  take  of  these  acts  and 
similar  acts  conferring  powers  upon  local  oflicers  to  proceed  sum- 
marily upon  their  own  view  and  examination  furnish  adequate  pro- 
tection to  boards  of  health,  to  the  public,  and  to  property  owners." 
This  view  would  seem  to  be  the  better  one,  though  not  supported 
by  all  the  authorities,  and  power  may  be  conferred  upon  a  board 
of  health  to  act  summarily  without  notice  to  the  party  whose  In- 
terests are  affected.  The  practical  working  out  of  this  distinction 
we  have  alluded  to  may  be  seen  in  Belcher  v.  Parrar,  8  Allen,  325, 
where  it  was  held  that  thoee  acting  as  a  board  of  health  could  for- 
bid the  exercise  of  an  offensive  trade  as  a  nuisance  without  first 
giving  notice  to  those  engaged  in  carrying  on  the  same,  but  that 
such  order  was  not  conclusive  on  the  persons  affected,  their  rights 
in  that  case  being  preserved  by  the  right  of  appealing  from  such 
order  of  the  board  to  the  courts.  The  declaration  of  the  board 
that  a  nuisance  exists  is  said  to  be  merely  an  initiatory  step  In  the 
administration  of  Justice.  The  court  points  out  that  if  the  board 
were  required  to  give  preliminary  notice  to  everyone  affected,  "it 
would  follow  necessarily  that  such  persons  would  have  a  right  to 
appear  and  object,  and  ask  for  a  hearing  and  trial  on  the  question 
whether  the  use  of  their  property  was  hurtful  or  noxious,  so  as  to 
fall  within  any  of  the  classes  contemplated  by  the  statute.  This 
would  often  lead  to  proti-acted  examinations,  which  might  occupy 
days  or  weeks.  If,  In  the  uieantime,  the  alleged  offensive  and  noi- 
some trades  might  be  carried  on,  great  Injury  to  health  might  be 
occasioned,  and  it  would  be  Impossible  to  prevent  the  evils  which 
it  was  the  manifest  object  of  the  statute  promptly  to  suppress." 
Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431,  96  Am.  Dec.  650,  also 
illustrates  this  distinction,  and  the  court  here  held  that  a  board  of 
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health  was  not  required  to  give  notice  to  parties  Interested  prior  to 
malting  an  order  to  remove  a  nuisance,  but  that  such  order  was 
not  conclusive  upon  the  party  who  caused  the  nuisance.    This  was 
a  suit  to  recover  for  the  expense  Incurred  in  removing  an  alleged 
nuisance,  and  while  the  board's  action  without  giving  notice  was 
«ustained,  yet  the  property  owner  was  allowed  to  contest  the  ques- 
tion whether  any  nuisance  had  existed  at  all.    In  sustaining  the 
action  of  the  board  without  giving  notice  to  the  propeaty  owuers 
affected,  the  court    very  pertinently  observes  that    the  action  of 
boards  of  health  "is  intended  to  be  prompt  and  summary.    Thiey  are 
clothed  with  extraordinary  powers  for  the  protection  of  the  com- 
munity from  noxious  influences  affecting  life  and  health,  and  it  is 
important  that   their  proceedings  should    be  embarrassed  and  de- 
layed as  littie  as  possible  by  the  necessary  observance  of  formal- 
ities.   Although  notice  and  opportunity  to  be  heard  upon  matters 
affecting   private  interests  ought    always  to  be  given  when  prac- 
ticable, yet  the  nature  and  object  of  these  proceedings  are  such 
that  it  is  deemed  to  be  most  for  the  general  good  that  such  notice 
should  noit  be  essential  to  the  right  of  the  board  of  health  to  act 
for  the  public  safety.    Delay  for  the  purpose  of  giving  notice.  In- 
volving the  necessity  either  of  public  notice  or  of  inquiry  to  ascer- 
tain who  are  the  parties  whose  interests  will  be  affected,  and  fur- 
ther delay  for  such  hearings  as  the  parties  may  think  necessary  for 
the  protection  of  their  Interests,  might  defeat  all  beneficial  results 
from  an  attempt  to  exercise  the  powers  conferred  upon  boards  of 
health."    In  some  of  the  cases  in  which  It  has  apparentiy  been  held 
that  the  legislature  cannot  confer  upon  boards  of  health  power  to 
declare  nuisances  without  notice  to  the  persons  affected,  the  de- 
cision was  unnecessary  to  the  proper  disposition  of  the  case.    Thus 
!n  Button  v.  Camden,  39  N.  J.  L.  122,  23  Am,  Rep.  203,  It  appeared 
that  the  board  of  health  declared  certain  property  to  be  a  nuisance 
and  ordered  It  filled  up,  and  the  order  not  being  complied  with,  the 
municipal  authorities  did  the  work  and  sued  for  the  expense  In- 
curred.   Now,  It  Is  obvious  from  what   has    been    said    that    the 
declaration  by  the  board  of  health  that  the  property  was  a  nuisance 
18  not  conclusive  upon  the  property  owner,  and  therefore  In  this 
tult  to  recover  for  the  cost  of  abating  the  nuisance  the  question 
as  to  whether  a  nuisance  actually  existed  or  not  could  be  litigated. 
Thus  the  property  owner  is  protected,  and  has  not  been  deprived 
of  his  property  without  due  process  of  law.    But  it  was  unneces- 
sary for  the  court  to  go  further  and  say  that  the  proceedings  of 
the  board  were  absolutely  void  in  the  absence  of  notice  to  the  prop- 
erty owner.    It  was  unnecessary  In  order  to  protect  the  property 
owner,  and  equally  so  to  sustain  the  decision,  for  the  decision  would 
have  been  the  same  If  the  court  had  merely  held  that  the  order 
was  not  conclusive  on  the  q\iestIon  of  the  existence  of  a  nuisance. 
Of  course,  the  view  for  which  we  are  contending  requires  the  board 
of  health  to  act  at  Its  peril,  and  this  Is  undoubtedly  the  rule.    "No 
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other  view  of  the  law  would  give  adequate  protection  to  private 
rights,"  said  the  court  in  People  v.  Board  of  Health,  140  N.  Y.  1, 
37  Am.  St.  Rep.  522,  35  N.  E.  320.  "They  should  not  destroy  prop- 
erty as  a  nuisance  unless  they  know  it  to  be  such;  and  if  there  be 
doubt  whether  it  be  a  nuisance  or  not  the  board  should  proceed 
by  action  to  restrain  or  abate  the  nuisance,  and  thus  have  the  pro- 
tection of  a  judgment  for  what  it  may  do."  To  the  same  effect  are 
Mayor  of  Savannah  v.  Mulligan,  95  Ga.  323,  51  Am.  St  Rep.  86,  22 
S.  E.  621;  Gaines  v.  Waters,  64  Arlc.  609,  44  S.  W.  353.  In  Egan  v. 
Health  Department,  20  Misc.  Rep.  38,  45  N.  Y.  Supp.  325,  It  was  held 
that  a  board  of  health  could  order  a  tenement  house  to  be  vacated, 
because  of  its  unsanitary  condition,  without  notice  to  the  owner, 
and  the  court  points  out  that  the  notion  that  such  a  board  cannot 
take  action  without  giving  previous  notice  to  the  parties  affected 
"rests  upon  the  mistaken  assumption  that  the  determination  of  the 
health  authorities  is  final  and  conclusive."  See,  further,  as  holding 
that  a  board  of  health  has  power  to  act  summarily  without  giving 
notice,  Taunton  v.  Taylor,  116  Mass.  254;  State  v.  Main,  69  Conn. 
123,  61  Am.  St  Rep.  30,  37  Atl.  80;  Health  Department  v.  Rector 
of  Trinity  Church,  145  N.  Y.  32,  45  Am.  St  Rep.  579,  39  N.  E.  833. 

While  the  rule  seems  not  to  have  been  so  stated,  it  appears  to  be 
a  necessary  and  legitimate  Inference  from  the  cases  cited  that 
where  the  declaration  by  a  board  of  health  that  a  nuisance  exists 
and  Its  order  requiring  the  removal  of  such  nuisance  are  not  final 
and  conclusive  as  against  the  persons  affected,  and  such  persons' 
rights  may  be  protected  by  a  later  hearing,  in  such  case  the  board 
need  not  give  notice  to  the  persons  aflPected  before  taking  action, 
unless  such  notice  is  required  by  statute. 

Conclusiveness  of  Board's  Declaration  of  Nuisance. — From  what  has 
already  been  said  it  is  clear  that  by  the  great  weight  of  authority 
a  board  of  health  has  no  power  to  conclusively  determine  whether 
a  nuisance  exists  or  not:  People  v.  Board  of  Health,  140  N.  Y.  1, 
37  Am.  St  Rep.  522,  35  N.  B.  320;  Hutton  v.  Camden,  39  N.  J.  L. 
122,  23  Am.  Rep.  203;  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431, 
06  Am.  Dec.  650;  St  Louis  v.  Schunckelberg,  7  Mo.  App.  536;  Health 
Department  v.  Rector  of  Trinity  Church,  145  N.  Y.  32,  45  Am.  St. 
Rep.  579,  39  N.  E.  833;  Underwood  v.  Green,  42  N.  Y.  140;  State  v. 
Street  Commrs.,  36  N.  J.  L.  283:  Schuster  v.  Metropolitan  Board  of 
Health,  49  Barb.  450.  The  fact  that  the  legislature  has  conferred 
iwwer  on  such  a  board  to  declare  and  abate  nuisances  does  not  in- 
crease their  authority  in  this  respect,  nor  make  their  declarations 
any  more  conclusive:  People  v.  Board  of  Health,  140  N.  Y.  1,  37 
Am.  St  Rep.  522,  35  N.  E.  320;  Sawyer  v.  State  Board  of  Health, 
125  Mass.  182.  A  board  of  health  in  abating  nuisances  Is  not  exer- 
cising judicial  powers:  Gaines  v.  Waters,  64  Ark.  609,  44  S.  W.  353. 
Even  where  the  statute  conferring  power  upon  the  board  of  health 
provides  that  the  action  of  the  board  shall  be  regarded  as  judicial. 
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this  does  not  make  the  board  a  court  whose  orders  are  final  and 
conclusive:  Golden  v.  Health  Department,  21  App.  Div,  420;  47  N. 
y.  Supp.  623.  Even  if  the  decision  of  a  board  haa  been  made  after 
a  hearing.  It  cannot  conclude  the  property  owner  upon  the  question 
of  nuisance:  Health  Department  v.  Rector  of  Trinity  Church,  145 
N.  T.  32,  45  Am.  St.  Rep.  579,  39  N.  E.  833;  Westchester  etc.  R.  R. 
Ck).  V.  Angevine,  52  App.  Div.  239;  65  N.  Y.  Supp.  376.  As  was 
pointed  out  in  People  v.  Board  of  Health,  140  N.  Y.  1,  37  Am.  St 
Rep.  522,  35  N.  E.  320,  If  such  a  determination  were  final,  even 
after  a  hearing,  "the  citizen  would,  in  many  cases,  hold  his  prop- 
erty subject  to  the  Judgments  of  men  holding  ephemeral  positions 
In  municipal  bodies  and  boards  of  health,  frequently  uneducated 
and  generally  unfitted  to  discharge  grave  judicial  functions."  The 
declaration  by  a  board  of  health  that  a  building  was  dangerous 
and  ordering  its  removal  was  held  not  to  be  conclusive  on  the 
fact  of  a  nuisance  existing,  In  Egan  v.  Health  Department,  20 
Misc.  Rep.  38,  45  N.  Y.  Supp.  325,  and  in  Golden  v.  Health  Depart- 
ment, 21  App.  Div.  420,  47  N.  Y.  Supp.  623. 

Boards  of  health  cannot  by  their  action  make  that  a  nuisance 
which  is  not  in  fact  a  nuisance.  "It  is  the  actual  existence  of  a 
nuisance  which  gives  them  jurisdiction  to  act":  People  v.  Board  of 
Health,  140  N.  Y.  1,  37  Am.  St.  Rep.  522.  35  N.  B.  320.  If  the  nui- 
sance in  fact  exists,  the  action  of  the  board  will  be  sustained.  It 
may  be  for  this  reason  that  the  courts  have  sometimes  declared 
that  the  determination  by  health  authorities  that  a  nuisance  exists 
is  final  and  conclusive,  If  the  nuisance  is  one  per  se.  The  conclu- 
sive character  of  a  declaration  that  a  nuisance  exists  was  thus 
sustained  in  St  Louis  v.  Stern,  3  Mo.  App.  48,  where  the  board  of 
health  of  St  Louis  declared  certain  pigpens  in  the  city  to  be  a  nui- 
t>ance.  The  court  held  that  a  pigsty  in  a  city  being  a  nuisance  per 
Be,  the  action  of  the  board  was  conclusive.  We  should  say,  how- 
ever, that  the  more  proper  statement  of  the  law  In  such  a  case 
would  be,  not  that  the  action  of  the  board  is  conclusive  so  as  to 
preclude  any  further  investigation  of  the  subject  of  nuisance,  but 
that  the  action  of  the  board  would  be  sustained  because  a  nuisance 
did  in  fact  exist.  To  be  sure,  in  the  case  of  nuisances  per  ae,  the 
result  is  precisely  the  same  in  either  case,  but  the  danger  lies  in 
the  likelihood  of  extending  the  range  of  nuisances  per  se,  and  of 
upholding  the  conclusiveness  of  the  board's  action  in  cases  where 
there  may  be  grave  doubt  as  to  whether  a  nuisance  exists  or  not 
Decisions  are  not  wanting  from  which  it  is  to  be  inferred  that  the 
action  of  a  board  of  health  is  conclusive  on  the  question  of  nui- 
sance. Thus  in  Kennedy  v.  Board  of  Health,  2  Pa.  St  366,  the 
action  of  a  health  board  in  determining  the  existence  of  a  nuisance 
and  abating  it  was  deemed  conclusive,  under  a  statute  which  em- 
powered such  boards  to  abate  all  nuisances  which  might  have  a 
tendency,  "in  their  opinion,"  to  endanger  the  health  of  the  citizens. 
In  Green  t.  Mayor,  6  Ga.  1,  the  prohibition  by  municipal  authorities 
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of  the  cultivation  of  rice  within  the  city  limits  was  held  to  be  a 
conclusive  determination  that  the  planting  and  growing  of  rice  with- 
in the  city  limits  was  detrimental  to  the  health  of  the  community 
and  a  public  nuisance.  Van  Wormer  v.  Mayor,  15  Wend.  262,  Is  to 
the  same  effect  These  decisions  we  do  not  believe  can  be  sus- 
tained on  principle,  as  they  confer  an  arbitrary  and  dangerous  power 
upon  boards  of  health,  unnecessary  either  for  the  protection  of  the 
public  or  the  preservation  of  private  rights.  Summary  power  to 
act  without  notice,  coupled  with  the  principle  that  such  action  Is 
not  conclusive  upon  the  persons  affected,  will  be  an  adequate  pro- 
tection to  the  public  health,  and  at  the  same  time  will  sustain  the 
board  In  the  legitimate  exercise  of  Its  powers,  and  preserve  the 
property  rights  of  the  private  citizen  against  arbitrary  destruction. 
A  board  of  health  should  have  no  power  to  conclusivedy  determine 
whether  a  nuisance  exists  or  not,  and  the  better  rule  Is  that  such 
power  cannot  be  conferred  upon  such  bodies  by  the  legislature: 
See  Button  v.  Camden,  39  N.  J.  L.  122,  23  Am.  pep.  203.  The  rule 
Is  clearly  stated  by  Judge  Cooley  in  his  Constitutional  Limitations, 
741,  note  2:  "Whether  any  particular  thing  or  act  is  or  Is  not  per- 
mitted by  the  law  of  the  state  must  always  be  a  judicial  question, 
and  therefore  the  question  what  is  and  what  is  not  a  public  nui- 
sance must  be  judicial,  and  it  Is  not  competent  to  delegate  it  to 
the  local  legislative  or  administrative  boards.  The  local  declara- 
tion that  a  nuisance  exists  is  therefore  not  conclusive,  and  the 
party  concerned  may  contest  the  fact  in  the  courts."  And  a  board 
of  health  acts  at  its  peril  in  removing  nuisances  without  a  trial  and 
hearing:  People  v.  Board  of  Health,  140  N.  Y.  1,  37  Am.  St.  Rep. 
522,  35  N.  B.  320;  Smith  v.  Irish,  37  App.  Div.  222;  55  N.  Y.  Supp. 
S37. 

The  determination  by  a  board  of  health  that  a  nuisance  exists  Is, 
however,  presumptively  valid  until  questioned  or  assailed:  People 
v.  Board  of  Health,  140  N.  Y.  1,  37  Am.  St  Rep.  522,  35  N.  B.  320. 
The  adjudication  of  the  board  of  health  is  prima  facie  evidence  of 
the  existence  of  the  nuisance:  Kh-lswood  v.  Cairns,  44  Mo.  App.  88. 
All  presumptions  favor  their  actions,  and  every  intendment  is  In- 
dulged to  sustain  them:  Cooley 's  Constitutional  Limitations,  721, 
note.  And  while  it  Is  primarily  a  legislative  question  as  to  what 
regulations  are  In  the  Interest  of  the  public  health,  yet  courts  may 
review  any  action  of  a  board  of  health  which  Interferes  with  the 
personal  rights  of  an  individual,  and  determine  whether  the  action 
taken  really  relates  to,  and  Is  appropriate  to  secure  the  object  in 
view:  Wong  Wai  v.  Williamson,  103  Fed.  1;  principal  case. 

It  has  been  held  that  the  granting  of  a  license  by  a  board  of 
health  to  erect  a  building  Is  a  conclusive  determination  that  the 
building  is  not  a  nuisance:  White  v.  Kinney,  157  Mass.  12,  31  N.  B. 
654.  Thus  In  Commonwealth  v.  Rumford  Chemical  Works,  16  Gray, 
231,  It  was  said  that  "If  the  board  of  health  acts  and  assigns  places 
In  which  any  particular  trade  or  employment  may  be  carried  on. 
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such  an  assignment  would  iindoubtedly  legalize  the  occupation  of 
any  person  conducting  his  business  in  that  place."  But  It  Is  not 
every  case  that  comes  within  the  purview  of  this  rule,  and  a  license 
to  carry  on  a  business  Is  not,  under  any  and  all  circumstances,  a 
protection  against  an  indictment  for  nuisance  growing  out  of  such 
business.  In  Garrett  v.  State,  40  N.  J.  L.  94,  GO  Am.  Rep.  592,  7 
Atl.  29,  It  was  aptly  pointed  out  that  the  object  of  legislation  cre- 
ating boards  of  health  was  to  prevent  nuisances  and  to  protect  the 
public  health.  Large  as  are  the  powers  of  such  boards,  they  are 
granted  solely  for  the  suppression,  and  not  for  the  creation  or  pro- 
tection, of  nuisances.  "The  power  to  license,"  said  the  court,  "Is 
given  as  a  means  of  exercising  restrainrt:  and  control  over  doubtful 
pursuits,  as  to  those  noxious  In  nature  or  becoming  so  by  careless- 
ness. The  sole  power  given,  or  designed  to  be  given,  is  to  abate 
and  suppress.  Business  not  unlawful  in  itself  may  be  brought  un- 
der control  by  safe  and  proper  regulations  touching  modes  of  con- 
ducting such  business,  to  avoid  offense  to  the  public.  But  such 
boards  have  not  been  endowed  with  power  to  grant  away  the  pub- 
lic right  to  pure  and  uncontamlnated  air." 

Power  to  Prohibit  Business  and  Regulate  the  Use  of  Property.— ThQ 
most  extensive  powers  may  be  conferred  upon  boards  of  health 
when  necessary  to  protect  the  public  health.  Accordingly,  it  has 
been  held  proper  to  empower  boards  of  health  to  regulate  the  use 
of  property  and  even  to  prohibit  the  carrying  on  of  business  In  a 
certain  way  or  In  particular  places.  Such  power,  however,  Is  con- 
fined to  sanitary  and  police  regulations.  Thus  It  has  been  held 
constitutional  to  empower  a  board  of  health  to  prevent  the  sale  of 
adulterated  milk:  Polinsky  v.  People,  73  N.  Y.  65;  and  to  prohibit 
a  trade  or  employment,  which  Is  attended  by  noisome  and  Injurious 
odors,  from  being  carried  on  in  a  city:  Taunton  v.  Taylor,  116  Mass. 
234;  Board  of  Health  v.  Lederer,  52  N.  J.  Eq.  675,  29  AtL  444.  The 
board  acts  within  Its  powers  if  the  exercise  of  the  trade  will  be 
hurtful  to  the  inhabitants,  or  injurious  to  the  public  health,  or  be 
attended  by  noisome  and  injurious  odors:  Taunton  v.  Taylor,  116 
Mass.  254.  The  legislature  may  empower  such  bodies  to  abate  or 
remove  all  trades  or  manufactures  that  might  be  deemed  injurious 
to  the  public  health:  Board  of  Health  v.  Heister,  37  N.  Y.  661.  And, 
as  we  have  already  seen,  every  presumption  will  be  Indulged  In 
favor  of  the  validity  of  their  action.  But  they  cannot,  under  the 
guise  of  protecting  the  public,  arbitrarily  interfere  with  private  busi- 
ness, or  impose  unusual  and  unnecessary  restrictions  upon  lawful 
occupations:  Jew  Ho  v.  Williamson,  103  Fed.  10.  Their  regulations 
must  be  reasonable,  and  must  not  interfere  with  the  liberty,  prop- 
erty, and  business  of  the  citizen  more  than  is  necessary  to  secure 
the  lawful  and  proper  object  in  view:  Commonwealth  v.  Patch,  97 
Mass.  221.  Boards  of  health  cannot  absolutely  prohibit  the  carry- 
ing on  of  a  lawful  business  not  necessarily  a  nuisance,  but  which 
may  be  conducted  without  Injury  or  danger  to  the  public  health, 
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end  without  public  inconvenience.  In  their  Interference  with  the 
lawful  business  of  an  individual,  boards  are  confined  In  their  Inter- 
ference to  such  Interruptions  as  are  reasonably  necessary  to  the 
abatement  of  any  nuisance  created  by  the  particular  manner  of 
conducting  it:  Well  v.  Ricord,  2fi  N.  J.  Eq.  169.  Hence  it  is  held 
that  a  tannery  is  not  per  se  a  nuisance,  and  cannot  be  abated  by  a 
board  of  health  unless  so  carried  on  as  to  be  Inimical  to  public 
health  or  safety:  State  v.  Street  Commra.,  36  N.  J.  L.  283.  And 
where  a  board  of  health  has  prohibited  slaughtering  on  certain 
premises,  a  juiT  may,  on  appeal  from  such  order  permit  tlie 
business  to  be  carried  on  under  such  resti-ictions  that  the  premises 
will  be  kept  at  all  times  neat  and  clean,  where  it  appears  that  this 
can  be  done:  Sawyer  v.  State  Board  of  Health,  125  Mass,  182. 
Powers  of  boards  of  health  must  also  be  exercised  subject  to  the  pro- 
visions of  the  general  law:  Health  Department  v.  Rector  of  Trinity 
Church,  145  N.  Y.  32,  45  Am.  St.  Rep.  579,  39  N.  E.  833.  Hence, 
where  the  legislature  has  already  regulated  the  standard  of  petro- 
leum and  the  mode  of  storage,  a  board  of  health  cannot  impose  fur- 
ther restrictions:  Metropolitan  Board  of  Health  v.  Schmades,  10 
Abb.  Pr.,  N.  S.,  205;  3  Daly,  282. 

The  regulation  of  the  sanitary  condition  of  buildings  in  cities  is 
one  of  the  chief  powers  noAV  conferred  upon  municipal  boards  of 
health,  and  their  orders  under  such  powers  are  almost  uniformly 
sustained.    Thus  a  statute  requiring  that  tenement  houses  /should 
have  water  furnished  in  sufficient  quantity  at  one  or  more  places 
on  each  floor  occupied,  or  intended  to  be  occupied,  by  one  or  more 
families,  and  that  all  tenement  houses  should  be  furnished  with  a 
like  supply  of  water  by  the  owners  thereof  wherever  they  shall  be 
directed  to  do  so  by  the  board  of  health,  was  sustained  as  a  valid 
exercise  of  the  police  power,  both  with  respect  to  the  public  health 
and  the  public  safety,  and  a  board  of  health  had  power  to  act  un- 
der its  provisions:  Health  Department  v.  Rector  of  Trinity  Church, 
145  N.  Y.  32,  45  Am.  St  Rep.  579,  39  N.  E.  833.    In  Health  Depart- 
ment V.  Lalor,  38  Hun,  542,  a  board  of  health  was  deemed  to  have 
power  to  regulate  the  method  of  connecting  a  private  sewer  from 
a  house  with  the  public  sewer,  and  the  property  owner  was  en- 
joined from  putting  in  plumbing  and  drainage  In  violation  of  the 
orders  of  the  board.    And  a  board  may  prohibit  the  use  of  a  tene- 
ment house  as  long  as  it  remains  in  an  unsanitary  condition:  Egan 
V.  Health  Department,  20  Misc.  Rep.  38;  45  N.  Y.  Supp.  325.    Un- 
der a  statute  giving  Ijoards  of  health  the  power  to  regulate  the 
plumbing  of  buildings,  and  requiring  plans  to  be  submitted  to  them 
for  their  approval,  a  property  owner,  after  submitting  his  plans  to  a 
board  and  having  them  approved,  with  alterations,  is  required  to  fol- 
low them  if  he  proceeds  with  the  work:  Johnston  v.  Belmar,  58  N.  J. 
Eq.  354, 44  Atl.  166.    But  if  the  owner  fails  to  comply  with  the  orders 
of  the  board,  the  board  has  no  power  to  cut  off  his  water  supply, 
since  their  orders  are  to  be  enforced  by  the  penalties  prescribed: 
Am.  St.  Rep.,  Vol.  LXXX— 15 
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Johnston  V.  Belmar,  58  N.  J.  Eq.  354,  44  Atl.  166.  A  board  of  health 
was  held  to  have  no  power  to  restrict  the  owner  of  a  stable  to  tho 
mode  of  laying  a  stable  floor,  though  if  the  owner  departed  from  the 
method  prescribed  he  took  the  risk  of  creating  a  nuisance:  Morford 
V.  Board  of  Health,  01  N.  J.  L.  386,  39  Atl.  706.  This  case  seems 
to  recognize  that  power  to  prescribe  specific  plans  for  the  drain- 
nge  of  buildings  may  lawfully  be  conferred  upon  boards  of  health, 
but  that  the  statute  In  this  case  did  not  confer  such  power,  and, 
therefore,  if  the  property  owner  did  not  create  a  nuisance  he  might 
follow  his  own  plans.  Certainly,  the  legislature  may,  in  the  proper 
exercise  of  Its  police  power,  prescribe  tlie  method  of  draining  build- 
ings. It  would  seem  to  be  within  the  legitimate  scope  of  the 
powers  of  a  board  of  health  to  make  a  special  order  for  the  ven- 
tilation or  other  improvement  of  particular  premises  when  in  a 
condition  dangerous  to  life  or  health:  Health  Department  v.  Knoll, 
70  N.  Y.  530.  The  legislature  may  require  meat  Inspectors  to  act 
under  the  authority  and  supervision  of  the  board  of  health,  and 
tills  even  though  the  state  constitution  confers  upon  municipal  cor- 
porations and  parishes  the  power  to  regulate  within  their  limits  the 
slaughtering  of  animals  for  human  food:  State  v.  Slaughterhouse 
etc.  Co.,  46  La.  Ann.  1031,  15  South.  408.  Where  the  power  to  regu- 
late cesspools  and  the  removal  of  their  contents  is  conferred  upon 
boards  of  health,  such  boards  have  authority  to  designate  a  place 
for  the  deposit  of  night  soli,  though  It  is  not  given  In  express  terms: 
Courter  v.  Newark.  54  N.  J.  L.  325,  23  Atl.  949.  The  regulation  of 
a  board  of  health  that  no  cesspool  shall  be  built  within  twenty- 
five  feet  of  any  door  or  windoAV  of  a  residence,  and  requiring  its 
removal  If  so  built,  la  a  reasonable  sanitary  regulation:  Cartwright 
V.  Cohoes,  39  App.  DIv.  69;  56  N.  Y.  Supp.  731.  While  a  board  of 
health.  In  acting  under  Its  i)ower  to  abate  nuisances,  cannot  assume 
In  advance  that  all  sinks  and  privies  In  a  city  will  become  nui- 
sances: Gregory  v.  New  York,  40  N.  Y.  273;  yet  the  legislature 
may  require  that  all  buildings  shall  have  water-closets  connected 
with  the  public  sewer,  and  shall  not  have  a  cesspool  or  privy,  ex- 
cept where.  In  the  opinion  of  the  board  of  health,  It  can  be  allowed 
to  remain  temporarily,  and  then  only  as  the  board  shall  approve, 
and  such  a  regulation  applies  to  buildings  already  built  when  the 
act  goes  Into  operation:  Commonwealth  v.  Roberts,  155  Mass.  281, 
29  N.  B.  522,  But  where  an  old  water-closet  has  become  clogged  up 
and  can  be  put  In  good  and  proper  condition,  the  board  of  health 
cannot  require  an  entirely  new  sewer  connection  to  be  made,  and 
new  water  flushed  closets  put  In:  Eckhardt  v.  Buffalo,  19  App. 
Dlv.  1;  48  N.  Y.  Supp.  204.  Hogpens  may  properly  be  prohibited 
In  cities:  State  v.  Holcomb,  68  Iowa,  107,  56  Am.  Rep.  853,  20  N. 
W.  33;  Commonwealth  v.  Patch.  97  Mass.  221;  Quincy  v.  Kennard, 
151  Mass.  503,  24  N.  B.  800.  But  a  regulation  by  a  state  board  of 
health,  applicable  to  the  whole  state  without  reference  to  location 
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or  condition,  that  no  one  shall  maintain  a  plgrpo"  within  one  hnn- 
dved  feet  of  a  well  or  spring  of  water  used  for  dinnliing  purposes, 
or  within  one  hundred  feet  of  any  street  or  inhabited  house,  is  un- 
reasonable and  void:  State  v.  Speyer,  67  Vt.  502,  48  Am.  St.  Rep. 
S32,  32  Atl.  470. 

Under  a  general  power  to  malce  such  regulations  as  are  necessary 
to  preserve  and  protect  the  public  health,  a  board  of  health  has 
no  power  to  license  certain  businesses.  Hence  a  regulation  forbid- 
ding the  iseeping  of  cows  within  two  hundred  feet  of  a  dwelling 
without  a  special  permit  from  the  board  is  invalid  as  in  excess  of 
its  powers:  Flushing  v.  Carraher,  87  Hun,  63,  33  N.  Y.  Supp.  951. 
In  this  case  it  was  suggested  that  to  give  to  boards  of  health  "the 
licensing  power,  or  power  to  dispense  with  their  own  general  regu- 
lations in  behalf  of  some  favored  individual  might  lead  to  the 
greatest  abuse  and  jobbery."  And  even  where  power  is  conferred 
by  statute  to  license  the  carrying  on  of  a  lawful  business,  if  the 
power  to  grant  or  refuse  a  license  rests  in  the  mere  pleasure  of  the 
board,  the  law  will  be  invalid  and  such  arbitrary  power  cannot  be 
exercised:  See  Plymouth  v.  Schultheis,  135  Ind.  339.  35  N,  B.  12. 
No  doubt,  power  to  license  trades  which  may  become  obnoxious  can 
be  conferred  upon  boards  of  health,  but  the  granting  of  licenses 
should  not  rest  in  the  mere  caprice  of  the  board,  for  this  would  con- 
fer power  to  give  special  privileges  to  some  citizen  not  belonging 
to  all.  This  objection  seems  not  to  have  been  fully  appreciated  by 
the  court  in  Quincy  v.  Kennard,  151  Mass.  5G3,  24  N.  E.  860,  where 
the  regulation  of  a  board  of  health  was  sustained  which  prohibited 
the  keeping  of  swine  within  the  town  witliout  a  permit  in  writing 
first  obtained  from  the  board.  The  case  of  Newton  v.  Joyce,  166 
Mass.  83,  55  Am.  St.  Rep.  :iS5,  44  N.  E.  116,  is  open  to  a  similar 
criticism,  where  the  court  sustained  a  statute  which  prohibited  the 
carrying  on  of  a  livery-stable  for  more  than  four  horses,  unless 
lirst  licensed  so  to  do  by  the  local  board  of  health. 

Potcer  to  Make  Quarantine  Regulations  Is  one  of  the  most  frequent 
powers  conferred  upon  boards  of  health.  Such  regulations  consti- 
tute a  proper  exercise  of  the  police  power.  Under  this  power  regu- 
lations may  be  adopted  which  provide  for  the  isolation  of  i)ersona 
who  have  Infectious  and  contagious  diseases,  and  which  prevent 
persons  so  affected  from  coming,  or  which  prohibit  infected  goods 
from  being  carried,  within  the  jurisdiction  of  the  board.  Hence  a 
board  may  quarantine  a  whole  house  occupied  by  persons  sick  with 
the  smallpox,  even  though  well  persons  are  also  confined  In  the 
house  until  the  quarantine  is  raised.  And  in  such  a  case  the  health 
authorities  are  not  required  to  remove  the  sick  persons  to  a  pest- 
house  at  the  request  of  the  other  occupants  of  the  house:  Whidden 
V.  Cheever,  69  N.  H.  142,  70  Am.  Sr.  Rep.  154,  44  Atl.  908.  And  a 
board  of  health  may  be  empowered  to  remove  all  smallpox  patients 
to  one  pesthouse  upon  the  order  of  less  than  a  quorum  of  such 
board:  Hengehold  v.  Covington  (Ky.),  57  S.  W.  496.    Where  small- 
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pox  Is  In  one-half  of  a  double  house,  a  board  of  health  may  qnar- 
antine  the  entire  house,  under  a  statute  authorizing  them  to  take 
whatever  measures  may  be  necessary  In  cases  of  epidemic  disease: 
Highland  v.  Schulte  (Mich.),  82  N.  W.  62.    A  board  may  not  only 
control  and  Isolate  infected  persons  and  things  after  they  come 
within  the  town,  but  may  also  prevent  the  bringing  of  such  per- 
nons  or  things  within  the  town.    Thus  a  board  of  health  may  pre- 
vent the  landing  of  passengers  from  an  infected  vessel:  Young  v. 
Flower,  3  Misc.  Rep.  34;  22    N.  Y.  Supp.  332.    And  a  state  may 
detain  immigrants  from  noninfected  places  who  have  traveled  with 
others  from  infected  localities:  Minneapolis  etc.  Ry.  Co.  v.  Milner, 
57  Fed.  276.    A  state  board  of  health  may  be  authorized  to  estab- 
lish a  quarantine  system  for  the  purpose  of  preventing  immigiants 
and  other  persons  from  entering  the  state  and  going  from  place  to 
place  within  it  who  are  llicely  to  carry  infectious  diseases,  and  gen- 
erally to  establish  quarantine  regulations  and  rules  and  detain  and 
disinfect  baggage  and  other  property:  Hurst  v.  Warner,  102  Mich. 
238,  47  Am.  St  Rep.  525,  60  N.  W.  440.    But  such  board  cannot  be 
empowered  to  subject  the  baggage  of  all  immigrants  to  disinfec- 
tion, whether  such  immigrants  come    from  a  locality  where    any 
dangerous,  communicable  disease  exists  or  not:  Hurst  v.  Wanier, 
102  Mich.  238,  47  Am.  St.  Rep.  525.  60  N.  W.  440.    While  the  powei-s 
of  boards  are  very  extensive  and  will  be  upheld  whenever  possible, 
and  every  presumption  Is  indulged  to  sustain  the  validity  of  their 
action,  their  powers  are  not  absolute.    To  sustain  a  quarantine  the 
emergency  must  actually  exist.    And  while,  under  ordinary  circum- 
stances, courts  will  not  undertal^e  to  review  the  finding  of  health 
authorities  that  the  emergency  does  exist  and  that  the  quarantine 
la  necessary,  yet  the  health  authorities  are  not  the  final  and  conclu- 
sive Judges  of  the  necessity  for  the  establishment  of  a  quarantine 
in  all  cases:  Jew  Ho  v.  Williamson,  103  Fed.  10;  Young  v.  Flower, 
3  Misc.  Rep.  34;  22  N.  Y.  Supp.  332.    And  boards  of  health  cannot 
arbitrarily  establish  a  quarantine  and  impose  unreasonable  and  un- 
necessary restrictions    upon    private    business  and  lawful  occupa- 
tions, not    adapted    to    the    end  of  protecting  the  public.    Hence 
where  not  exceeding  nine  persons  in  a  city  were  supposed  to  have 
died  with  bubonic  plague,  and  no  living  persons  were  Itnown  to  have 
contracted  the  disease,  a  regulation  establishing  a  general  quaran- 
tine district,  embracing  a  territory  covering  twelve  blocks,  in  which 
more  than  ten  thousand  persons  reside,  which  prohibits    persons 
from  entering  or  leaving  such  district,  but  permits  free  intercourse 
between  all  pereons  within  it,  cannot  be  upheld  as  a  reasonable 
regulation  for  preventing  the  spread  of  the  disease,  but  its  effect 
must  necessarily  be,  if  the  disease  exists  within    the    district,  to 
facilitate  Its  spread  among  all  persons  confined  within  its  limits: 
Jew  Ho  V.  Williamson,  103  Fed.  10.    Where  a  board  of  health  has 
power  to  make  reasonable  regulations  to  protect  the  health  of  a 
city,  and  such  board  believes  that  bubonic  plague  exists  in  the  city, 
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an  order  is  unreasonable  and  void  as  an  unconstitutional  Invasion 
of  the  rights  of  the  persons  against  whom  it  is  directed,  which 
prohibits  Chinese  from  leaving  the  city  without  first  being  Inocu- 
lated with  a  serum  supposed  to  l)e  a  preventive,  but  the  administra- 
tion of  which  to  a  person  who  has  been  exposed  to  the  disease  is 
dangerous  to  life,  where  the  regulation  applied  only  to  the  Chinese, 
and  included  them  as  a  class  without  regard  to  the  previous  con- 
dition, habits,  exposure  to  disease,  or  residence  of  the  individual,  and 
where  the  Chinese  resided  in  many  parts  of  the  city  and  were  not 
shown  to  be  more  subject  to  the  disease  than  others,  and  it  was 
not  claimed  that  the  disease  existed  outside  the  city:  Wong  Wal 
V.  Williamson,  103  Fed.  1. 

The  power  to  isolate  and  quarantine  a  person  infected  with  a 
contagious  disease  does  not  authorize  a  board  of  health  to  take  pos- 
session of  a  dwelling-house  to  the  exclusion  and  without  the  con- 
sent of  the  occupant  or  owner,  and  use  the  house  as  a  hospital  for  a 
person  found  therein  who  is  too  sick  to  be  removed:  Spring  v.  Hyde 
Park,  137  Mass,  .'554,  50  Am.  Rep.  334;  Brown  v.  Murdock,  140  Mass. 
314,  3  N.  E.  208.  But  persons  with  infectious  diseases  may  be  re- 
moved from  dwelling-houses  against  their  consent  and  the  consent 
of  those  in  whose  care  they  are,  where  it  Is  reasonably  necessary 
to  protect  the  public  health:  Haverty  v.  Bass,  66  Ma  71.  Boards  of 
health  cannot  make  quarantine  regulations  which  are  inconsistent 
wivh  statutory  provisions  relative  to  the  same  subject:  Ex  parte 
O' Donovan,  24  Fla.  281,  4  South.  789.  In  Forbes  v.  Board  of  Health, 
28  Fla.  26,  9  South,  802,  it  was  held  that  a  county  board  of  health  had 
no  authority,  without  an  examination  or  inspection,  to  require  ves- 
sels upon  entering  port  to  deviate  from  their  course  six  miles  and 
go  to  a  quarantine  station  for  inspection  and  examination. 

In  the  exercise  of  their  quarantinie  powers  a  board  of  health  can- 
not do  or  authorize  acts  which  will  be  nuisances.  Hence  they  can- 
not place  a  pesthouse  within  one  hundred  and  ninety-two  feet  of 
a  schoolhouse,  so  as  to  destroy  the  usefulness  of  the  schoolhouse, 
and  the  board  will  be  enjoined  from  maintaining  the  pesthouse  so 
near  the  school:  Thompson  v.  Kimbrough,  23  Tex.  Civ.  App.  350, 
57  S.  W.  328.  And  a  city  board  of  health  cannot  establish  a  pest- 
house upon  land  in  another  township,  though  the  land  is  owned  by 
the  city,  and  such  action  may  be  enjoined  even  without  a  prelim- 
inary showing  that  the  city  Is  about  to  create  a  nuisance:  Warner 
V.  Stebbins  (Iowa),  82  N.  W.  457.  A  board  of  health  cannot  thus 
transfer  a  person  affected  with  a  dangerous  disease  to  the  juris- 
diction of  another  board. 

In  State  v.  Burdge,  95  Wis.  390,  60  Am.  St  Rep.  123,  70  N.  W. 
347,  it  was  held  to  be  an  unwarranted  delegation  of  legrislative  pow- 
er to  authorize  a  state  board  of  health  to  designate  what  diseases 
are  contagious  or  dangerous  to  the  public  health  in  making  regular 
tions  to  protect  the  public  health  from  such  diseases. 
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For  a  more  extended  treatment  of  quarantine  regulations,  see  the 
monographic  note  in  47  Am.  St.  Rep.  533-552. 

Vaccination. — The  principal  case  is  authority  for  the  rule  that  a 
board  of  health  may  be  empowered  to  require  compulsory  vaccina- 
tion when  necessary  to  protect  the  health  of  the  state.  The  au- 
thorities are  a  unit  to  the  effect  that  such  power  can  be  conferred 
nnd  exercised  when  essential  to  the  interests  of  the  public  health: 
See  State  v.  Hay,  126  N.  C.  999.  78  Am.  St  Rep.  691,  35  S.  E. 
459;  State  v.  Board  of  Education,  21  Utah,  401,  60  Pac.  1013;  Matter 
of  Rebenack,  62  Mo.  App.  8.  Statute  may  not  always  confer  the 
power  to  require  compulsory  vaccination,  however,  and  in  such  cases 
the  powers  of  a  board  are  more  limited.  Even  where  such  power 
is  not  expressly  conferred,  a  board  of  health  may  require  that  chil- 
dren shall  either  be  vaccinated  or  remain  away  from  school  until 
the  danger  from  smallpox  is  past:  State  v.  Board  of  Education,  21 
Utah,  401,  60  Pac.  1013.  A  contrary  holding  seems  to  have  been 
made  in  State  v.  Burdge,  95  Wis.  390,  60  Am.  St  Rep.  123,  70  N. 
W.  347,  where  it  was  said  that  in  the  absence  of  a  statute  requiring 
vaccination  as  one  of  the  conditions  of  the  right  of  attending  the 
public  schools,  a  state  board  of  health  had  no  power  to  exclude 
from  the  public  schools  all  children  who  do  not  present  certificates 
of  vaccination.  This  holding  was  unnecessary  to  the  decision,  for 
It  appeared  that  there  was  no  smallpox  epidemic  in  the  city,  and 
no  sufficient  cause  for  the  authorities  to  believe  that  the  disease 
would  become  prevalent  in  the  city  where  the  rule  was  sought  to 
be  enforced.  The  regtilatlon  was  therefore  unreasonable  and  ar- 
bitrary, for  It  seems  clear  that  where  no  smallpox  exists  in  the  com- 
munity and  there  is  no  reasonable  ground  to  apprehend  Its  appear* 
ance,  a  board  of  health  has  no  power  to  require  compulsory  vacci- 
nation as  a  prerequisite  to  attending  a  public  school:  Lawbaugh  v. 
Board  of  Education,  177  111.  572,  52  N.  E.  850;  School  Directors  v. 
Breen,  00  111.  App.  201;  Potts  v.  Breen,  167  111.  67,  59  Am.  St  Rep. 
262,  47  N.  E.  81.  While  tlie  ruling  in  the  Wisconsin  case  was  not 
necessary  to  the  decision,  we  do  not  believe  It  can  be  sustained  up- 
on principle.  Even  where  only  general  power  to  adopt  any  meas- 
ures necessary  to  protect  the  public  health  is  conferred  on  a  board 
of  health,  under  such  power  a  board  should  be  authorized  to  re- 
quire not  compulsory  vaccination,  but  vaccination  as  a  condition 
precedent  to  attending  the  public  schools,  where  there  Is  an  imme- 
diate, present  necessity,  occasioned  by  a  reasonable,  well-founded 
belief  and  apprehension  that  smallpox  is  prevalent  In  the  commu- 
nity In  which  the  school  Is  located,  or  Is  approaching  that  vicinity. 
In  cases  of  such  emergency,  where  It  is  necessary  to  prevent  the 
contagion  of  smallpox,  a  board  of  health  may  require  vaccination, 
In  the  exercise  of  the  police  power:  See  School  Directors  v.  Breen, 
60  111.  App.  201;  Potts  v.  Breen,  167  111.  67,  59  Am.  St.  Rep.  262,  47 
N.  B.  81;  the  principal  case.  There  may  be  exceptional  cases, 
where  a  person  need  not  comply  with  the  orders  of  a  board  of 
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health  respecting  raccinatlou,  as  where  bis  health  is  in  such  a  con- 
dition that  it  would  be  dangerous.  In  such  cases,  if  he  is  prose- 
cuted for  a  failure  to  comply  with  the  orders  of  the  board,  this  la 
a  matter  of  defense  which  he  must  prove:  State  v.  Hay,  126  N.  O. 
999,  78  Am.  St.  Rep.  691,  35  S.  E.  459.  A  board  of  health  has  no 
authority  to  quarantine  a  person  who  refuses  to  be  vaccinated  dur- 
ing a  smallpox  epidemic,  merely  because  he  is  in  the  express  busi- 
ness and  might  handle  goods  coming  from  the  infected  district.  To 
justify  such  isolation  the  person  must  either  be  infected  with  the 
contagious  disease  or  have  been  exposed  to  It.  The  mere  possibility 
that  he  may  be  seized  with  smallpox  If  he  should  carry  goods  from 
the  infected  district  shows  no  facts  which  will  justify  the  taking 
of  such  drastic  measures:  Matter  of  Smith,  146  N.  Y.  68,  48  Am. 
St  Rep.  769,  40  N.  E.  497.  In  Wong  Wai  v.  Williamson,  103  Fed. 
1,  the  regulation  of  a  board  of  health  requiring  Chinese  to  be 
vaccinated  for  bubonic  plague,  irrespective  of  the  previous  con- 
dition, habits,  exposure  to  disease,  or  residence  of  the  individual, 
and  which  did  not  require  the  members  of  any  other  race  to  be 
vaccinated,  and  it  was  not  shown  that  the  Chinese  were  more  sub- 
ject to  the  disease  than  others,  was  held  to  be  unreasonable  and 
void. 

Destruction  of  Property.— A  board  of  health  may,  no  doubt,  be  em- 
powered to  destroy  property  which  is  a  nuisance  and  dangerous  to 
the  public  health.  And  this  is  not  taking  private  property  without 
compensation:  Mayor  etc.  v.  Mulligan,  95  Ga.  323,  51  Am.  St.  Rep. 
861,  22  S.  E.  621.  This  power  even  includes  the  removal  or  destruc- 
tion of  buildings;  Egan  v.  Health  Department,  20  Misc.  Rep.  38;  45  N. 
Y.  Supp.  325.  In  Smith  v.  Irish,  37  App.  Div.  220,  55  N.  Y.  Supp. 
837,  a  board  of  health  was  held  to  have  ample  power  to  remove  or 
cause  to  be  removed  the  third  story  of  a  building,  which,  by  rea- 
son of  fire,  had  become  a  nuisance  and  dangerous  to  the  lives  of 
persons  who  might  wish  to  travel  on  the  sidewalk  adjacent  thereto. 
Property  may  not  be  destroyed,  however,  unless  destruction  is  nec- 
essary by  way  of  abating  the  nuisance.  If  the  nuisance  can  be 
abated  by  a  discontinuance  or  change  of  the  use  to  which  it  Is  put, 
it  must  be  abated  in  that  way:  Health  Department  v.  Dassorl,  21 
App.  Div.  348;  47  N.  Y.  Supp.  641.  In  this  case  it  appeared  that 
certain  tenement  houses  were  a  nuisance  and  the  board  of  health 
ordered  their  destruction,  but  the  court  held  that  since  they  could 
be  repaired  so  that  the  evil  smells  and  the  sources  of  contagion  were 
removed,  they  would  then  cease  to  be  nuisances,  and  the  mere  fact 
that  they  could  never  be  made  fit  for  human  habitation  did  not  au- 
thorize their  destruction.  The  case  is  also  authority  for  the  prop- 
osition that  the  owner  of  a  tenement  house  cannot  be  compelled  to 
submit  to  its  destruction,  merely  because  some  building  adjacent 
to  It,  by  reason  of  its  existence.  Is  deprived  of  proper  ventilation. 
In  Prichard  v.  Commissioners,  126  N.  C.  908,  78  Am.  St  Rep.  679, 
86  S.  E.  353,  it  was  held  that  town  commissioners  acting  as  health 
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authorities  had  no  power  to  bum  a  dwelUng-house  In  which  small- 
pox had  existed  to  prevent  the  spread  of  the  disease.  The  extent 
of  their  powers  as  conferred  by  statute  was  to  properly  disinfect 
the  property.  While  this  decision  Is  based"  upon  the  extent  of  the 
powers  conferred  by  statute,  it  seems  not  open  to  question  that 
health  authorities  may  be  empowered  to  destroy  even  dwelling- 
houses,  where  this  is  absolutely  essential  to  protect  the  public 
health.  Statute  may  require  compensation  for  even  the  necessary 
destrucUon  of  property:  Egan  v.  Health  Department.  20  Misc.  Rep. 
88;  45  N.  Y.  Supp.  325.  The  exercise  of  judgment  or  discretion  in  de- 
termining whether  property  shall  be  destroyed  or  not  cannot  be 
delegated  by  a  board  of  health  to  an  officer  or  agent.  Hence,  it 
has  been  held  that  a  board  could  not  delegate  to  an  officer  of  the 
society  for  the  prevention  of  cruelty  to  animals  Its  authority  to  de- 
stroy, as  being  dangerous  to  the  public  health,  horses  afflicted  with 
glanders:  Westchester  etc.  R.  R.  CJo.  v.  Angevine,  52  App.  Blv.  239; 
65  N.  Y.  Supp.  376. 

Prescribe  CHminal  PenalHes.-The  legislature  may  confer  upon 
boards  of  health  the  power  to  enact  sanitary  regulations,  having  the 
force  of  law,  within  their  jurisdiction.  And  the  legislature  may 
prescribe  that  a  violation  of  the  ordinances  passed  by  such  boards 
shall  be  a  misdemeanor  and  punishable  as  such:  Polinsky  v.  People, 
73  N.  Y,  65;  People  v.  Special  Sessions,  7  Hun,  214  And  in  McNall 
V.  Kales,  61  Hun,  231,  16  N.  Y.  Supp.  7,  the  court  went  even  further 
und  upheld  a  statute  which  empowered  a  town  board  of  health  not 
only  to  make  orders  and  regulations  necessary  for  the  preservation 
of  life  and  health,  a  violation  of  which  the  legislature  declared  to 
be  punishable  as  a  misdemeanor,  but  authorized  such  board  to  It- 
self impose  penalties  for  the  violation  of  their  regulations,  and  to 
maintain  suits  to  recover  such  penalties.  As  to  municipal  boards 
of  health,  there  seems  to  be  no  doubt  that  the  legislature  may  con- 
fer upon  them  power  to  pass  ordinances  and  regulations,  a  violation 
of  which  shall  constitute  misdemeanors.  The  power  to  create  and 
maintain  municipal  corporations  who  have  autliority  to  enact  and 
enforce  ordinances  Is  universally  recognized.  The  legislature  may 
confer  such  power  either  upon  the  mayor  and  common  council  of 
ft  municipality  or  upon  its  board  of  health;  People  v.  Special  Ses- 
sions, 7  Hun,  214.  The  question  Is  one  of  more  difficulty  where 
power  Is  conferred  upon  state  boards  to  enact  ordinances  which 
shall  have  the  force  of  laws  and  a  violation  of  which  shall  consti- 
tute a  criminal  ofTense.  If  the  legislature  has  Itself  prescribed  the 
powers  of  the  board  It  may  make  the  refusal  to  recognize  the  au- 
thority of  the  board  a  misdemeanor  where  the  action  of  the  board 
Is  confined  to  the  making  of  rules  relative  to  matters  of  detail;  and 
such  rules  are  limited  to  the  purposes  specifically  described  by  the 
statute.  Thus  where  the  legislature  made  It  unlawful  for  any  per- 
son to  refuse  to  permit  his  baggage  and  personal  effects  to  be  dis- 
infected in  accordance  with  rules  and  regulations  formulated  by 
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the  state  board  of  health  the  act  was  sustained,  since  the  board  of 
health  did  not  exercise  legislative  powei"s,  but  were  confined  to  the 
making  of  rules  governing  matters  of  detail  respecting  the  purposes 
Bpecifically  described  by  the  act:  Hurst  v.  Warner,  102  Mich.  238, 
47  Am.  St.  Rep.  525.  60  N.  W.  440.  Whether  the  legislature  hag 
conferred  upon  a  state  board  legislative  power  to  declare  what  acts 
shall  constitute  crimes,  and  to  provide  a  penalty  for  their  commis- 
sion, may  oftentimes  be  a  question  of  considerable  nicety.  Clearly, 
the  legislature  cannot  confer  upon  state  boards  a  power  to  legislate. 
Hence,  where  it  attempts  to  delegate  to  an  executive  body  the  pow- 
er to  impose  a  penalty  for  the  violation  of  a  rule  or  regulation,  the 
act  is  invalid,  though  the  legislature  fixes  the  maximum  of  such 
penalty:  Harbor  Commrs.  v.  Redwood  Co.,  88  Cal.  491,  22  Am.  St. 
Rep.  321,  26  Pac.  375.  This  was  not  a  state  board  of  health,  but 
the  principle  involved  Is  the  same.  Similarly,  In  Ex  parte  Cox,  63 
Cal.  21,  where  power  was  conferred  upon  a  board  of  state  viticul- 
tural  commissioners  to  make  and  enforce  rules  and  regulations  In 
the  nature  of  quarantine  for  certain  purposes,  the  act  was  declared 
to  be  unconstitutional  as  a  delegation  of  legislative  power.  In  so  far 
as  It  declared  that  a  violation  of  the  regulations  of  the  board  should 
be  a  misdemeanor,  since  it  attempted  to  confer  upon  the  board  the 
power  to  declare  what  acts  should  constitute  a  misdemeanor.  With 
respect:  then,  to  the  power  ctf  the  legislature  to  confer  upon  boards 
of  health  authority  to  enact  regulations  a  violation  of  which  shall 
constitute  a  crime,  municipal  boards  seem  to  occupy  a  much  more 
favored  position  than  state  boards. 

Hospitals. — Even  under  a  statute  or  ordinance  conferring  but  gen- 
eral power  to  exercise  supervision  over  the  health  of  the  community, 
a  board  of  health  may  provide  a  hospital  building  whenever  It  Is 
necessary  for  the  proper  protection  of  the  public  health.  Hence, 
Kuch  a  board  may  rent  a  building  to  be  used  as  a  hospital,  to  pro- 
tect the  city  from  the  Infection  of  cholera:  AuU  v.  Lexington,  18  Mo. 
401.  And  It  may  bind  a  county  to  pay  for  materials  for  the  erec- 
tion of  a  pesthouse  to  prevent  the  spread  of  a  contagious  disease: 
Staples  V.  Plymouth  County,  62  Iowa,  364,  17  N.  W.  569. 

Medical  Examinations.— A  state  board  of  health  may  be  empow- 
ered to  examine  applicants  for  the  practice  of  medicine,  and  this 
may  Include  an  examination  not  only  Into  the  literary  and  technical 
attainments  of  the  applicants,  but  also  their  moral  character.  This 
is  not  a  delegation  of  judicial  power:  State  v.  Hathaway,  115  Mo. 
36,  21  S.  W.  1081.  Conferring  such  power  upon  boards  of  health 
Is  a  police  measure,  and  such  boards  will  not  be  enjoined  from  is- 
suing a  certificate  licensing  a  physician  and  surgeon  to  practice 
medicine:  Lincoln  Medical  College  v.  Poynter  (Neb.),  82  N.  W.  855. 
One  who  practices  osteopathy  does  not  practice  medicine,  and  is 
not  required  to  procure  a  certificate  to  practice  from  a  state  board 
of  health,  and  such  board  has  no  authority  to  interfere  with  or  mo- 
lest an  osteopath  in  the  practice  of  his  profession.    Hence,  a  state 
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board  of  health  will  be  enjoined  from  Interfering  with  one  who 
practices  osteopathy  as  a  profession:  Nelson  v.  State  Board  of 
Health  (Ky.),  57  S.  W.  501. 

Transporting  Dead  Bodies. — A  state  board  of  health  may  be  em- 
powered to  ma  ice  regulations  respecting  the  transportation  of  dead 
bodies.  It  Is  clearly  a  power  in  the  interest  of  the  public  health. 
Hence,  a  regulation  of  such  a  board  providing  that  every  dead  body 
must  be  accompanied  by  a  person  in  charge,  who  must  present  a 
transit  permit  from  the  proper  health  authority,  giving  permission 
for  the  removal,  and  showing  the  name  and  age  of  the  deceased,  the 
place  and  cause  of  death,  the  point  to  which  it  Is  to  be  shipped,  and 
the  names  of  the  medical  attendant  and  undertaker.  Is  a  reasonable 
regulation.  And  where  the  transit  permit  does  not  comply  with  this 
regulation  a  railroad  company  may  refuse  to  carry  a  dead  body: 
Lake  Erie  etc.  R.  R.  Co.  v.  James,  10  Ind.  App.  550,  35  N.  E.  395, 
38  N.  E.  192. 

The  Power  to  Approve  or  Disapprove  Action  Taken  by  Municipal 
Authorities  In  passing  ordinances  relating  to  sanitary  or  health  regu- 
lations is  solely  a  power  to  approve  or  disapprove,  and  does  not  au- 
thorize a  board  of  health  to  revise  or  amend  any  ordinance  sub- 
mitted to  it:  Darcantel  v.  Slaughter  House  Co.,  44  La.  Ann.  632,  11 
South.  239. 

Employing  Assistants.— Boards  of  health  may  be  empowered  to  em- 
ploy assistants  and  agents  when  necessary  to  the  proper  perform- 
ance of  their  duties.  Hence,  under  a  statute  authorizing  the  em- 
ployment of  such  persons  as  may  be  necessary  to  carry  its  orders 
and  regiilations  into  effect,  the  right  of  a  board  of  health  to  employ 
assistants  Is  not  limited  to  commence  upon  the  making  of  a  valid 
regulation  or  order,  but  extends  to  the  right  to  employ  a  person  to 
Inspect  and  report  to  the  board  upon  a  given  situation,  although  no 
rule  or  regulation  has  been  made  in  respect  thereto:  Kent  v.  North 
Tarrytown,  50  App,  Div.  502,  64  N.  Y.  Supp.  178.  A  board  of  health 
cannot,  however,  delegate  to  an  agent  or  assistant  the  exercise  of 
Its  Judgment  or  discretion,  and  any  act  the  doing  of  which  requires 
the  exercise  of  discretion  cannot  be  delegated:  Westchester  etc.  R. 
R.  Co.  V.  Angevlne,  52  App.  Div.  239;  65  N.  Y.  Snpp.  376. 

Expenses.— A  city  board  of  health  is  a  part  of  the  municipal  gov- 
ernment, and  under  a  statute  authorizing  such  board  to  make  an 
estimate  of  Its  probable  expenses  for  the  year,  which  shall  be  for- 
warded to  the  mayor  and  city  council,  who  shall  make  such  appro- 
priation as  is  necessary,  the  board  has  no  unrestricted  power  to  de- 
termine for  Itself  how  much  money  should  be  appropriated  for  Its 
purposes.  There  Is  no  more  ground  for  independent  action  on  Its 
part  In  this  matter  than  there  would  be  for  the  police  department, 
or  any  other  department  of  the  city.  Such  a  situation,  said  the 
court  In  State  v.  Common  Council,  52  La.  Ann.  1263,  27  South.  572, 
*'would  be  subversive  of  the  theory  of  good  government" 
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GAFF  V.  STATE. 

[155  Ind.  277,  58  N.  B.  74.] 

JURORS  —  DISQUALIFICATION  —  DEPUTY  SHERIFFS. 

A  sheriff,  whose  salary  is  paid  out  of  fees  earned  and  collected, 
has  such  a  pecuniary  interest  in  securing  convictions  In  criminal 
cases  that  his  deputies,  as  his  employ&s,  are  not  competent  to  serve 
as  jui\>rs  in  such  cases. 

JURORS— COMPETENCY— CHALLENGE  FOR  CAUSE- 
CONSTITUTIONAL  GUARANTY.— Although  a  statute  professes  to 
give  all  the  grounds  of  challenging  jurors  for  cause,  the  constitu- 
tional guaranty  of  an  impartial  jui*y  will  not  be  allowed  to  be  de- 
stroyed by  the  legislature's  omission  of  grounds  that  clearly  ren- 
der the  juror  incompetent. 

NEW  TRIAI^DEPUTY  SHERIFFS  AS  JURORS-CRIMI- 
NAL CASE.— A  defendant  In  a  criminal  case  is  entitled  to  a  new 
trial,  where  two  of  the  jurors  called  as  talesmen  were  deputy  sher- 
iffs, which  fact  was  not  known  to  the  defendant  or  his  attorneys 
until  after  the  return  of  the  verdict. 

T.  M.  Eels  and  E.  P.  Barr,  for  the  appellant 

W.  L.  Taylor,  attorney  general,  T.  V.  Whiteleather,  Merrill 
Moores,  and  C.  C.  Hadley,  for  the  state. 

*'''''  BAKER,  C.  J.  Appellant  was  convicted  of  assault  and 
battery  with  intent  to  commit  a  rape.  He  complains  of  the 
refusal  of  the  court  to  grant  him  a  new  trial.  Among  the 
reasons  assigned,  it  was  stated  that  two  of  the  jurors  were 
deputy  sheriffs  of  the  county.  In  support  of  the  motion, 
appellant  filed  his  affidavit  that  the  two  jurors  were  deputy 
sheriffs,  that  they  were  not  of  the  regular  panel  but  were 
called  as  talesmen,  that  neither  appellant  nor  his  attorneys 
knew  that  the  two  jurors  were  deputy  sheriffs  until  after 
the  return  of  the  verdict,  that  the  two  jurors  were  examined 
generally  as  to  their  competency,  but  failed  to  disclose  that 
^"^  they  were  deputy  sheriffs,  and  that  if  the  facts  had  been 
known  to  appellant  he  would  have  challenged  them  from 
the  jury.  One  of  appellant's  attorneys  filed  his  affidavit  that 
after  the  return  of  the  verdict  the  sheriff  informed  him  that 
the  two  jurors  were  deputy  sheriffs  when  they  tried  the  case. 
Both  of  appellant's  attorneys  filed  affidavits  that  they  had  no 
notice  nor  knowledge  that  the  two  jurors  were  deputy  sheriffs 
until  after  the  return  of  the  verdict,  and  that  if  they  had 
known  the  fact  they  would  have  interposed  challenges  for 
cause.  In  opposition  to  the  motion,  the  two  jurors  filed  their 
affidavits  that  they  were  not  biased  against  appellant,  that  they 
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had  no  pecuniary  interest  in  the  result  of  the  case,  that  they 
did  not  arrest  appellant,  that  they  did  not  serve  any  subpoenas 
or  other  writs  in  the  case,  and  that  they  were  not  to  receive 
any  part  of  the  sheriff's  costs. 

These  deputies  were  not  competent  to  serve  on  the  impartial 
jury  that  is  guaranteed  by  the  constitution.  The  sheriff  is 
now  paid  a  salary,  and  the  fees  belong  to  the  county.  But,  in- 
asmuch as  the  county  does  not  pay  the  sheriff  his  salary  except 
out  of  fees  earned  and  collected,  the  sheriff  has  a  clear  pecuni- 
ary interest  in  securing  convictions  in  criminal  cases,  since  no 
judgment  for  costs  can  be  rendered  against  the  state.  These 
deputies,  therefore,  stood  in  the  position  of  employes  of  one 
who  was  pecuniarily  interested  in  their  verdict.  And,  though 
section  1862  of  Bums'  Eevised  Statutes  of  1894,  section  1793 
of  the  Eevised  Statutes  of  1881  and  Homer's  Revised  Statutes 
of  1897,  professes  to  give  all  the  grounds  of  challenge  for 
cause,  of  which  the  present  is  not  one,  the  constitutional  guar- 
anty of  an  impartial  jury  will  not  be  allowed  to  be  destroyed 
by  the  legislature's  omission  of  grounds  that  clearly  render  the 
juror  incompetent:  Block  v.  State,  100  Ind.  357;  Zimmer- 
man V.  State,  115  Ind.  129,  17  N.  E.  358;  Rhodes  v.  State, 
128  Ind.  189,  25  Am.  St.  Rep.  429,  27  N.  E.  866. 

These  deputy  sheriffs  would  doubtless  have  been  rejected 
by  the  court  on  challenge  for  cause  if  the  facts  had  been  made 
known.  Appellant  was  not  bound  to  anticipate  that  talesmen 
would  be  called  from  among  the  sheriff's  deputies,  ^''^  and 
these  men  should  have  disclosed  the  relationship  on  the  gen- 
eral examination  as  to  their  competency:  Block  v.  State,  100 
Ind.  357;  Rhodes  v.  State,  128  Ind.  189,  25  Am.  St.  Rep.  429, 
27  N.  E.  866. 

Judgment  reversed,  with  directions  to  sustain  the  motion  for 
a  new  trial. 


JURORS.— WHAT  MATTERS  DISQUALIFY  A  JUROR:  See  the 
monographic  note  to  Commonwealth  v.  Brown,  9  Am.  St.  Rep.  744- 
7G0. 

NEW  TRIAL.— THE  DISQUALIFICATION  OF  A  JUROR  as  a 
ground  for  a  new  trial  cannot  be  urged  after  verdict  in  a  criminal 
case:  State  v.  Button,  60  Jja.  Ann.  1071,  69  Am.  St.  Rep.  470,  23 
South.  868;  Tolbert  v.  State,  71  MIbs.  179.  42  Am.  St  Rep.  464.  14 
South-  462. 
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WAGGONER  v.  STATE. 

[155  Ind.  341,  58  N.  E.  190.] 

HOMICIDE— INDICTMENT— CAUSE  OP  DEATH.— Where 
the  evidence  before  a  grand  jury  points  clearly  to  the  commission 
of  a  murder  by  the  accused,  but  from  such  evidence  they  are  in 
doubt  as  to  the  cause  of  death,  a  count  of  the  indictment  may  be 
framed  alleging  that  the  death  was  caused  in  some  manner  to  them 
unknown. 

HOMICIDE— INDICTMENT— ALLEGING  ASSAULT.— In  an 
Indictment  for  murder,  it  is  unnecessary  to  charge,  in  formal  and 
express  terms,  an  assault  or  an  assault  and  battery. 

J.  R.  East,  R.  H.  East,  and  E.  S.  Davis,  for  the  appellant. 

W.  L.  Taylor,  attorney  general,  H.  L.  McGinnis,  C.  D.  Hunt, 
Merrill  Moores,  and  C.  C.  Hadley,  for  the  state. 

^^  MONKS,  J.  Appellant  was  by  a  jury  found  guilty  of 
murder  in  the  first  degree,  as  charged  in  the  second  count  of 
the  indictment,  and  his  punishment  assessed  at  imprisonment 
in  the  state  prison  for  life.  The  assignment  of  errors  calls  in 
question  the  sufficiency  of  the  second  count  of  the  indictment. 
Said  count,  omitting  surplusage,  date,  venue,  and  formal  parts, 
charges  that  "William  Waggoner  ....  did  ....  felonious- 
ly, purposely,  and  with  premeditated  malice  kill  and  murder  one 
Clara  Waggoner  ....  by  means  and  ways  unknown  to  this 
grand  Jury  ....  and  by  reason  of  the  use  of  said  unknown 
means  and  ways  the  said  Clara  Waggoner  then  and  there  died." 

The  statutes  of  this  state  provide  that  an  indictment  is  suf- 
ficient if  the  offense  charged  is  set  forth  in  plain  and  concise 
language  without  unnecessary  repetition,  and  with  such  a  de- 
gree of  certainty  that  the  court  may  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case:  Burns'  Rev. 
Stats.  1894,  sec.  1824,  cl.  4;  Rev.  Stats.  1881  and  Horner's 
Rev.  Stats.  1897,  sec.  1755;  but  that  no  indictment  shall  be 
deemed  invalid  or  quashed  for  certain  defects  named,  or  "for 
any  other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits":  Bums'  Rev.  Stats.  1894,  sec.  1825;  Rev.  Stats.  1881 
and  Horner's  Rev.  Stats.  1897,  sec.  1756. 

Under  these  provisions,  it  is  the  duty  of  a  grand  jury  in  fram- 
ing an  indictment  to  state  their  charge  with  reasonable  certain- 
ty. The  indictment,  however,  is  only  the  charge  of  the  grand 
jury;  and  if  the  evidence  before  them  points  to  the  commission 
of  a  murder  by  the  accused  in  two  or  more  modes,  but  leaves  it 
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doubtful  in  which,  it  is  proper  to  present  different  counts,  stat- 
ing the  cause  of  death  in  different  ways,  so  as  to  meet  the  facts 
as  they  may  appear  at  the  trial ;  and  if,  from  the  evidence  before 
them,  they  are  in  doubt  as  to  the  cause  of  death,  a  count  may  be 
framed  alleging  that  the  death  was  caused  in  some  manner  to 
them  unknown:  Commonwealth  v.  Webster,  5  Gush.  295,  52 
Am.  ^*^  Dec.  711;  Commonwealth  v.  Coy,  157  Mass.  200,  315, 
32  N.  E.  4,  and  cases  cited;  Cox  v.  People,  80  N.  Y.  500,  516, 
and  cases  cited;  People  v.  Cronin,  34  Cal.  191,  200,  210;  Ed- 
monds V.  State,  34  Ark.  730. 

As  was  said  in  Bishop's  New  Criminal  Procedure,  sections  495, 
553 :  'TJndoubtedly,  a  grand  jury  should  not  indict  a  man  un- 
less reasonably  informed  of  his  guilt.  But  the  jurors  may  know 
it  sufficiently,  while  ignorant  of  an  identifying  circumstance, 
such  as  ordinarily  ought  to  appear  in  allegation.  Then  they 
may  state  the  main  facts,  adding  that  this  circumstance 
is  unknown  to  them,  and  the  indictment  will  be  good. 
Thus,  if  they  are  ignorant  of  an  identifying  name,  the  allefration 
may  be  in  this  form.  And  other  circumstances  of  the  offense, 
if  unknown  to  the  grand  jury,  may  be  dealt  with  in  the  same 
way;  that  is,  the  indictment,  instead  of  saying  what  they  are, 
may  state  that  they  are  to  them  unknown.  In  homicide  the 
indictment  may  charge  that  it  was  committed  'in  some  way  and 
manner,  and  by  some  means,  instruments,  and  weapons  to  the 
jurors  unknown'  if  in  fact  the  grand  jury  are  unable  on  investi- 
gation to  be  more  specific." 

Said  second  count  is  in  the  usual  form  of  indictments  for 
murder  in  the  first  degree  in  this  state,  except  that  the  means 
used  in  taking  the  life  of  the  deceased  are  not  stated:  Lane  v. 
State,  151  Ind.  511,  51  N".  E.  1056;  Dennis  v.  State,  103  Ind. 
142,  144,  145,  2  N.  E.  349,  and  cases  cited. 

In  Commonwealth  v.  Webster,  5  Cush.  295,  52  Am.  Dec.  712, 
a  count  of  the  indictment  charged  that  "Webster  ....  in  and 
upon  the  said  George  Parkman,  feloniously,  willfully,  and  of 
his  malice  aforethought,  did  make  an  assault ;  and  him,  the  said 
George  Parkman,  in  some  way  and  manner,  and  by  some  means, 
instruments,  and  weapons  to  the  jurors  unknown,  did  then  and 
there  feloniously,  willfully,  and  of  malice  aforethought,  de- 
prive of  life,  so  that,"  etc.     The  same  was  held  sufficient 

In  Edmonds  v.  State,  34  Ark.  720,  722,  the  second  count 
charged  »**  that  "Thomas  Edmondw  .  .  .  willfully,  deliber- 
ately, feloniously,  of  his  own  malice  aforethought,and  with  pre- 
meditation, did  kill  and  murder  a  certain  woman,  whose  Chris- 
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tian  name  was  Julia,  but  whose  surname  is  to  the  jurors  un- 
known, then  and  there  being,  in  some  way  and  manner,  and  by 
some  means,  instruments,  and  weapons  to  the  jurors  unknown," 
etc.     It  was  held  that  the  same  was  good. 

It  is  true  that  said  second  count  in  this  case  does  not  use  the 
words  "make  an  assault,"  as  in  the  count  held  good  in  the  Web- 
ster case,  but  it  has  been  uniformly  held  in  this  state  that  it  is 
not  necessary  in  an  indictment  for  murder  to  charge,  in  formal 
and  express  terms,  an  assault  or  an  assault  and  battery :  Dennis 
V.  State,  103  Ind.  142,  145,  2  N.  E.  349,  and  cases  cited.  In 
all  essential  features  the  second  count  in  this  case  is  substantial- 
ly the  same  as  that  in  the  Webster  case  and  in  the  first  count  in 
the  Edmonds  case,  which  were  held  sufficient. 

It  is  insisted  that  the  indictment  does  not  charge  appellant 
with  using  said  "unknown  means  and  ways,"  or  that  he  was  in 
any  way  connected  with  her  death.  The  indictment,  in  plain 
and  direct  terms,  charges  that  appellant  "did  kill  and  murder 
Clara  Waggoner  by  means  and  ways  unknown,  and  that,  by 
reason  of  the  use  of  said  unknown  means  and  ways,  said  Clara 
Waggoner  then  and  there  died."  If  appellant,  feloniously,  pur- 
posely, and  with  premeditated  malice,  killed  and  murdered  the 
deceased  by  said  unknown  means,  as  charged,  he  certainly  used 
said  means  to  kill  her. 

Appellant  cites  Shepherd  v.  State,  54  Ind.  25,  but  in  that  case 
the  pleader  attempted  to  allege  the  way  the  deceased  was  killed, 
but  failed  to  do  so.  The  sufficiency  of  such  an  indictment  is 
governed  by  rules  not  applicable  in  this  case;  and  that  case  is 
therefore  not  in  point  here.  Littell  v.  State,  133  Ind.  577,  33 
N.  E.  417,  is  also  cited  by  appellant,  but  the  part  of  that  case 
relied  upon  was  disapproved  in  Green  v.  State,  154  Ind.  655, 
57  N.  E.  637.  It  follows  that  there  is  no  defect  or  imperfection 
*^*  in  said  second  count  which  tends  to  prejudice  the  substan- 
tial rights  of  appellant  upon  the  merits  of  the  case:  Bums* 
Eev.  Stats.  1894,  sec.  1825;  Rev.  Stats.  1881  and  Horner's  Rev. 
Stats.  1897,  sec.  1756.  The  court  did  not  err,  therefore,  in 
overruling  the  motion  to  quash. 

Judgment  affirmed. 


AN  INDICTMENT  FOR  MURDER  is  sufficient  which  charges 
that  the  murder  wbs  done  "In  some  way  and  manner,  and  by  some 
means,  instiniments,  and  weapons  to  the  jury  unknown":  State  v. 
Williams,  7  Jones,  440,  78  Am.  IM'O.  "J 48;  Commonwealth  v.  Web- 
siei-,  5  Cush.  295,  52  Am.  Dec.  711.  See,  too.  State  v.  Jenkins.  14 
Rich.  215,  94  Am.  Dec.  132. 
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OSBORNE  V.  ESLINGER. 
[155  Ind.  351,  58  N.  E.  439.] 

DEEDS-DELIVERY  TO  THIRD  PERSON  FOR  GRAN- 
TEE.—Where  a  claim  of  title  rests  npon  the  delivery  of  a  deed  to 
a  third  person,  the  deed  miiftt  have  been  properly  signed  by  the 
grantor,  and  delivered  by  him,  or  by  his  direction,  unconditionally 
to  a  third  person  for  the  use  of  the  grantee,  to  be  delivered  by  such 
person  to  the  grantee,  either  presently  or  at  some  future  day,  the 
grantor  parting  and  intending  to  part  with  all  dominion  and  control 
over  it,  so  that  It  would  be  the  duty  of  the  custodian  for  the  gran- 
tee, on  his  behalf,  to  refuse  To  return  the  deed  to  the  grantor,  for 
any  purpose.  If  demand  should  be  made  upon  him. 

DEEDS— DELIVERY  TO  THIRD  PERSON  FOR  GRAN- 
TEE—WHAT INSUFFICIENT.— If  a  deed  is  placed  in  the  hands 
of  a  third  person,  as  the  agent,  servant,  friend,  or  bailee  of  the 
grantor  for  safekeeping  only,  and  not  for  delivery  to  the  grantee,  and 
the  fact  that  the  instrument  is  a  deed  is  not  made  known  to  such 
third  person,  and  the  name  of  the  grantee,  or  other  description  of 
him,  is  not  given,  if  there  is  no  evidence  beyond  the  mere  fact  of 
such  delivery  of  the  intent  of  the  grantor  to  part  with  his  control 
over  the  instrument  and  his  title  to  the  land,  such  transfer  does  not 
constitute  a  delivery,  and  the  instrument  falls  for  want  of  execu- 
tion. 

DEEDS— DELIVERY-CUSTODY  OF  THIRD  PERSON.— 
Where  a  grantor  signs  and  aclinowledges  deeds  which  she  keeps  In 
her  possession  for  two  years,  when  she  hands  a  package  containing 
such  deeds  and  her  will  to  an  aged  relative,  with  instructions  to  take 
care  of  such  papers  until  her  death  and  then  deliver  them  to  the 
one  who  was  to  settle  her  estate,  and  later  she  took  the  package 
from  such  relative  and  kept  It  In  her  possession,  telling  her  rela- 
tive If  she  got  sick  to  take  care  of  the  papers,  and  in  case  of  her 
death  to  deliver  them  to  the  one  who  settles  her  estate,  such  acts 
do  not  constitute  a  delivery  of  the  deeds  to  the  grantees. 

DEEDS— DELIVERY  ESSENTIAL.— Even  In  the  case  of  a 
voluntary  deed  of  settlement,  delivery  Is  essential  to  the  validity 
of  the  deed,  and  it  must  be  made  either  to  the  grantee  or  to  some 
third  person  for  his  use. 

PARTITION— ATTORNEYS'  FEES.— Where  a  defendant  ap- 
pears by  counsel  to  contest  a  petition  for  partition,  he  should  not  be 
required  to  pay  the  counsel  fees  of  his  adversary. 

J.  T.  Hays  and  J.  S.  Bays,  for  the  appellante. 

J.  C.  Briggs  and  J.  W.  Lindley,  for  the  appellee. 

»»*  BOWLING,  J.  Action  for  the  partition  of  lands.  Is- 
Bues  were  formed ;  there  was  a  trial  by  the  court,  a  special  find- 
ing of  facts  on  which  the  court  stated  its  conclusions  of  law, 
and  judgment  for  appellee. 

■•^  The  following  is  the  substance  of  the  special  finding: 
Martha  J.  Osborne,  a  widow,  was  the  owner  in  fee  simple  of 
the  lands  described  in  the  complaint,  and  resided  thereon  at  the 
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time  of  her  death,  which  took  place  April  23,  1897;  she  left 
surviving  her  the  appellants,  who  were  her  children,  and  the 
appellee,  who  was  her  grandchild,  and  the  only  heir  of  a  deceased 
daughter  of  Mrs.  Osborne;  the  latter  executed  a  will  April  3, 
1894,  which  was  duly  admitted  to  probate,  by  which  she  divided 
her  personal  estate  equally  among  her  surviving  children,  the 
appellants  herein,  one  William  L.  Dix  being  nominated  as 
executor. 

March  6,  1893,  the  said  Martha  J.  Osborne,  by  deed,  conveyed 
a  part  of  her  real  estate  to  her  sons  Hardy  Osborne  and  James 
A.  Osborne,  two  of  the  appellants,  and  on  May  16,  1895,  she 
caused  to  be  prepared,  and  then  signed  and  acknowledged  three 
other  deeds,  viz.,  a  deed  to  George  W.  Osborne  and  Josephine 
Dix,  a  deed  to  Elizabeth  Riggs  and  Matilda  Drake,  and  a  deed 
to  Stephen  Parks  Osborne  and  Allen  T.  Osborne.  Said  three 
deeds  purported  to  convey  all  the  lands  owned  by  Mrs.  Osborne, 
excepting  those  described  in  the  deed  previously  made  to  Hardy 
and  James  A.  Osborne.  Mrs.  Osborne  placed  the  four  deeds 
in  an  envelope,  indorsed,  "Martha  J.  Osborne.  Deeds  to  chil- 
dren," sealed  it,  took  them  home  with  her,  and  kept  the  deeds 
in  her  possession  until  the  spring  of  1897. 

After  the  execution  of  her  will,  she  placed  it  in  an  envelope, 
which  was  then  sealed,  and  indorsed  "Last  will  of  Martha  J. 
Osborne,"  and  the  will  so  remained  until  after  the  death  of  the 
said  testatrix. 

In  the  spring  of  1897,  Mrs.  Osborne  handed  the  deeds  and 
the  will,  wrapped  together  in  a  paper,  to  one  Mary  Davis,  an 
aged  sister  in  law,  who  made  her  home  with  her,  saying  that 
she  desired  Mrs.  Davis  "to  take  care  of  the  papers,  and  keep 
them  until  after  her,  Mrs.  Osborne's,  death,  and  then  deliver 
them  to  the  one  who  should  settle  her  estate."  Upon  reflection, 
and  because  of  the  advanced  ^^^  age  of  'Mrs.  Davis,  who  was 
then  seventy-two  years  old,  Mrs.  Osborne  took  back  the  papers, 
and  put  them  in  a  "press"  in  her  home,  and  told  Mrs.  Davis  she 
had  placed  them  there,  adding,  "In  case  I  get  sick,  you  take 
care  of  these  papers,  and  when  I  die  give  them  to  the  one  who 
settles  my  estate."  Mrs.  Osborne  was  then  in  good  health,  but 
soon  afterward  became  very  ill.  Agreeably  to  her  instructions, 
Mrs.  Davis  took  the  papers  from  Mrs.  Osborne's  "press,"  and 
deposited  them  in  a  box  of  her  own,  over  which  she  had  exclusive 
control,  and  so  kept  them  until  after  the  death  of  Mrs.  Osborne. 
The  next  day  after  Mrs.  Osborne  was  taken  sick  she  called  Mrs. 
Davis  to  her  bedside,  and  asked  if  she  had  taken  charge  of  the 
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papers,  as  she,  Mrs.  Osborne,  had  requested.  Mrs.  Davis  an- 
swered, "Yes,  I  have."  Mrs.  Osborne  responded,  "All  right." 
Mrs.  Osborne  died  April  23,  1897. 

Soon  after  the  death  of  Mrs.  Osborne,  Mrs.  Davis  met  all  of 
the  appellants,  and  also  William  L.  Dix  (who  had  been  named 
as  executor  of  Mrs.  Osborne's  will),  at  the  late  residence  of  the 
decedent  She  handed  the  envelope  containing  the  deeds  to 
Allen  T.  Osborne,  who  read  them,  and  delivered  them  to  the 
grantees,  respectively.  The  grantees  caused  the  deeds  to  be 
recorded  in  the  proper  office,  and  thereupon  took  and  ever  since 
have  held  possession  of  the  several  parcels  of  land.  The  will  of 
Mrs.  Osborne,  also,  was  delivered  by  Mrs.  Davis  to  Allen  T. 
Osborne  at  the  time  the  deeds  were  delivered.  It  was  opened, 
read,  and  was  afterward  admitted  to  probate  in  the  proper 
county,  and  is  yet  in  full  force.  Mrs.  Mary  Davis  had  no  knowl- 
edge that  the  package  intrusted  to  her  by  Mrs.  Osborne  con- 
tained said  deeds  and  will  until  after  the  death  of  Mrs.  Osborne, 
but  she  did  know  that  Mrs.  Osborne  had  selected  William  L.  Dix 
to  settle  her  estate. 

The  conclusions  of  law  stated  by  the  court  upon  the  fore- 
going facts  were  these:  "1.  That  the  said  deeds  made  by 
Martha  J.  Osborne  to  the  several  cross-complainants  herein 
**^  were  not  fully  and  lawfully  executed,  for  want  of  a  lawful 
delivery;  2.  That  the  plaintiflE  is  the  owner  in  fee  simple,  by 
descent  from  Martha  J.  Osborne,  of  an  undivided  one-ninth  in- 
terest in  the  following  real  estate,  in  Sullivan  county,  Indiana, 
to  wit,  the  southeast  quarter  of  section  7,  township  8  north, 
range  9  west,  one  hundred  and  sixty  acres  more  or  less;  3. 
That  the  plaintiff  is  entitled  to  partition  of  her  interest  in  said 
land." 

It  is  contended  on  behalf  of  appellants  that  the  acts  and 
words  of  Mrs.  Osborne,  when  she  placed  the  deeds  in  her  "press," 
and  instructed  Mrs.  Davis  that  in  case  she,  Mrs.  Osborne,  got 
sick,  to  take  care  of  the  papers,  and  when  she  died  to  give  them 
to  the  one  who  settled  her  estate,  together  with  the  act  and  dec- 
laration of  Mrs.  Davis  after  Mrs.  Osborne  became  ill  in  taking 
possession  of  the  papers,  with  the  knowledge  and  approval  of 
Mrs.  Osborne,  constituted  a  sufficient  delivery.  On  the  other 
hand,  the  appellee  insists  that  there  was  no  delivery,  that  Mrs. 
Osborne  never  intended  to  part  with  her  control  over  the  deeds, 
and  that  Mrs.  Davis  held  them  only  as  the  bailee  and  for  the  use 
of  Mrs.  Osborne. 

This  court  has  frequently  been  called  upon  to  decide  whether 
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or  not  a  deed  had  been  delivered,  and  a  few  of  the  cases,  with  the 
circumstances  attending  the  supposed  delivery  in  each  of  them, 
are  the  following. 

In  Fewell  v.  Kessler,  30  Ind.  195,  the  parties  to  a  deed  caused 
it  to  be  prepared,  and  agreed  that  it  should  be  signed  and  ac- 
knowledged, and  left  with  a  justice  of  the  peace  for  the  grantee^ 
In  deciding  the  case,  Frazer,  J.,  said:  "Nothing  is  plainer  inf 
the  law  than  that  such  facts  constitute  a  good  delivery  of  a 
deed." 

One  Loveless  placed  a  deed  in  the  hands  of  one  Eash,  to  be 
held  by  him  during  the  grantor's  lifetime,  for  certain  of  Love- 
less' children,  and,  at  his  death,  to  be  delivered  by  Hash  to  the 
grantees  named  therein.  Eash  accepted  the  deed  and  held  it 
for  the  grantees  until  shortly  after  the  ^^^  death  of  the  grantor, 
when  he  delivered  the  same  to  the  grantees.  The  court  said: 
"These  facts  show  that  William  Loveless  verbally  authorized 
Rash,  as  his  agent,  to  do  the  things  mentioned.  Upon  the  death 
of  Loveless  the  authority  was  thereby  revoked,  and  Rash  ceased 
at  once  to  be  the  decedent's  agent  for  any  purpose,  and  therefore 
could  not,  for  the  deceased  grantor,  deliver  the  deed":  Jones  v. 
Loveless,  99  Ind.  317,  325. 

In  Owen  v.  Williams,  114  Ind.  179,  15  N.  E.  678,  the  grantor 
was  about  to  undergo  a  dangerous  surgical  operation.  He 
gave  to  one  of  his  sons  a  large  bundle  of  papers,  among  which 
were  deeds  to  his  children  inclosed  in  a  sealed  envelope,  say- 
ing, "Here  are  the  deeds  belonging  to  you  children;  take  care 
of  them,  and  after  my  death  deliver  them  to  the  children."  He 
afterward  said  to  the  son  who  had  the  papers:  ''I  want  you  to 
see  that  the  children  get  the  deeds,  after  my  death."  Held,  a 
suflBcient  delivery  to  all  of  the  grantees. 

Smiley  and  wife  executed  five  deeds  by  which  they  co-nveyed 
certain  lands  to  the  husband's  children  and  grandchildren. 
Two  years  afterward  Smiley  made  a  will  in  which  he  referred 
to  these  deeds,  an^  directed  his  executor,  at  his  death,  to  de- 
liver them  to  the  grantees.  A  few  days  after  the  execution  of 
the  will  Smiley  placed  the  deeds  in  the  hands  of  a  son,  and 
directed  him  to  retain  them  until  he,  the  grantor,  should  die, 
and  then  to  deliver  them  to  the  grantees,  respectively.  Held,  a 
good  delivery  as  to  all:  Smiley  v.  Smiley,  114  Ind.  258,  16 
N.  E.  585. 

In  Goodpaster  v.  Leathers,  123  Ind.  121,  23  N.  E.  1090,  the 
deed  was  duly  signed  and  acknowledged  by  the  grantor  in  his 
lifetime,  and  was  by  him  deposited  in  the  hands  of  a  third  per- 
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son,  with  instructions  to  deliver  to  his  widow  after  his  death. 
Upon  these  facts,  the  court,  by  Mitchell,  C.  J.,  said:  "Where 
a  grantor  signs  and  acknowledges  a  deed,  and  deposits  it  with 
a  third  person,  to  be  delivered  by  him  to  the  grantee  at  the 
death  of  the  grantor,  without  reserving  to  himself  any  right  to 
control  or  record  the  instrument,  if  the  **^®  deed  is  afterward 
delivered  to  the  grantee  the  title  passes,  and  the  deed  ordinarily 
takes  effect  by  relation,  as  of  the  date  of  the  first  delivery.*' 

In  Dinwiddie  v.  Smith,  141  Ind.  318,  40  N.  E.  748,  the  deed 
was  delivered  by  the  grantor  to  a  third  person  for  the  use  of 
the  grantee.     The  deed  was  sustained. 

S.,  together  with  his  wife,  signed  and  acknowledged  a  deed 
conveying  to  his  daughter,  Mary  R.,  certain  real  estate.  He 
handed  the  deed  to  his  wife  saying,  "Take  it,  and  keep  it  in 
a  safe  place  until  my  death,  then  deliver  it  to  B.  F.  "Wells." 
Indorsed  on  the  deed  were  the  words,  "After  my  death,  this 
deed  to  be  delivered  by  B.  F.  Wells."  The  wife  kept  the  deed 
as  directed,  and,  at  the  death  of  the  grantor,  delivered  the  same 
to  Wells,  who  caused  it  to  be  recorded,  and  then  delivered  it 
to  the  grantee.  The  court  held  that  the  deed  was  not  invalid 
as  an  attempt  by  the  grantor  to  make  a  testamentary  disposition 
of  the  land  without  the  formalities  of  a  will,  and  that  the  de- 
livery to  the  wife  for  the  grantee  was  effectual :  Stout  v.  Rayl, 
146  Ind.  379,  45  N".  E.  515. 

In  Stokes  v.  Anderson,  118  Ind.  533,  21  N.  E.  331,  the  facts 
were  these:  S.  signed  a  deed,  bill  of  sale,  and  promissory  note, 
and  left  them  upon  the  table.  He  neither  said  nor  did  any- 
thing to  indicate  an  intention  to  deliver  them ;  on  the  contrary, 
the  circumstances  indicated  that  he  did  not  wish  to  execute  the 
writings  at  that  time.  He  reserved  the  right  to  examine  them 
on  the  next  day,  and  it  was  agreed  that,  if  they  were  found  to 
be  incorrect,  correction  should  be  made.  While  the  papers  were 
80  lying  upon  the  table,  one  of  the  persons  named  in  them  took 
them  up  and  gave  them  to  his  clerk  with  instructions  to  put 
them  in  his  vault.     Held,  that  there  was  no  delivery. 

It  was  said  by  Chancellor  Kent,  in  Souverbye  v.  Arden,  1 
Johns.  Ch.  240,  255:  "It  is  not  to  be  understood  that  mere 
formal  words  of  delivery  will,  in  all  cases,  bind  the  party,  and 
render  the  deed  absolute.  If  it  be  declared,  or  '"*''  agreed,  at 
the  time  of  execution,  that  the  deed  is  not  to  pass  out  of  the 
possession  of  the  grantor,  until  certain  conditions  are  com- 
plied with,  the  deed  will  not  operate  until  certain  conditions 
are  fulfilled.    This  has  been  so  ruled  at  law,  in  the  cases  of 
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Jackson  v.  Dunlap,  1  Johns.  Cas.  114,  1  Am.  Dec.  100,  and 
of  Derby  Canal  Co.  v.  Wilmot,  9  East,  360,  and  there  is 
much  good  sense  and  equity  in  the  decision.  But  if  there  be 
no  such  agreement  or  intention  made  known  at  the  time,  and 
both  parties  are  present,  and  the  usual  formalities  of  execution 
take  place,  and  the  contract  is  to  all  appearance  consummated, 
and  the  deed  is  left  in  the  power  of  the  grantee,  or  in  the 
custody  of  his  particular  friend,  without  special  instructions, 
there  is  no  case  to  be  found  in  law  or  equity  in  which  such  a 
delivery  is  not  held  binding. 

"A  voluntary  settlement,  fairly  made,  is  always  binding  in 
equity  upon  the  grantor,  unless  there  be  clear  and  decisive  proof 
that  he  never  parted,  nor  intended  to  part,  with  the  possession 
of  the  deed;  and,  even  if  he  retains  it,  the  weight  of  authority 
is  decidedly  in  favor  of  its  validity,  unless  there  be  other  cir-, 
cumstances,  beside  the  mere  fact  of  his  retaining  it,  to  show  it 
was  not  intended  to  be  absolute." 

Garnons  v.  Knight,  5  Barn.  &  C.  671,  687,  688,  a  leading 
English  case  upon  the  subject  of  what  is  necessary  to  constitute 
a  valid  delivery  of  a  deed  turned  upon  these  facts.  In  July, 
1814,  Mr.  Wynne,  an  attorney,  who  was  seised  in  fee  of  the 
premises  in  question,  made  a  communication  through  a  friend 
to  the  lessor  of  the  plaintiff,  who  was  a  client,  that  he  (Wynne) 
had  misapplied  above  ten  thousand  pounds  of  his  (Garnons') 
money.  Garnons  answered  he  relied  and  expected  that  Wynne' 
would  provide  him  securities  for  his  money,  and  Wynne  said 
he  would  make  him  perfectly  secure,  and  he  should  be  no  loser. 
On  the  12th  of  April,  1820,  Wynne  went  to  his  sister's,  who, 
with  her  niece,  lived  next  door  to  him,  and  produced  the  mort- 
gage in  question,  ready  sealed.  He  then  signed  it  in  the  pres- 
ence of  the  niece,  and  used  the  words,  "I  deliver  this  as  my  act 
and  ***®  deed."  The  niece,  by  his  desire,  attested  the  execu- 
tion, and  then  Mr.  Wynne  took  it  away.  The  niece  knew  not 
what  the  deed  was,  nor  was  Mr.  Garnons'  name  mentioned.  In 
the  same  month  of  April,  he  delivered  a  brown  paper  parcel 
to  his  sister,  saying,  "Here,  Bess,  keep  this;  it  belongs  to  Mr. 
Garnons."  He  came  for  it  again  in  a  few  days,  and  she  gave 
it  to  him;  and  he  returned  it  on  the  14th,  15th,  or  16th  of 
April,  saying,  "Here,  put  this  by."  It  was  then  less  in  bulk 
than  before,  and  contained  the  mortgage  in  question.  Mr. 
Wynne  died  the  10th  of  August  following,  and  after  his  death 
the  parcel  was  opened,  and  the  mortgage  found.  Mr.  Garnons 
knew  nothing  of  the  mortgage  until  after  it  was  so  found.     One 
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of  the  questions  in  the  case  was  whether  the  mortgage  was  duly 
executed,  and  whether  the  delivery  to  the  sister  was  a  good  de- 
livery. 

In  deciding  the  case,  Bayley,  J.,  said:  "Can  there  be  any 
question  but  that  delivery  to  a  third  person,  for  the  use  of  the 
party  in  whose  favor  a  deed  is  made,  where  the  grantor  parts 
with  all  control  over  the  deed,  makes  the  deed  effectual  from  the 
instant  of  such  delivery  ?  The  law  will  presume,  if  nothing  ap- 
pear to  the  contrary,  that  a  man  will  accept  what  is  for  his 
benefit  [per  Lord  EUenborough  in  Stirling  v.  Vaughan,  11 
East,  619,  11  Rev.  Rep.  280],  and  there  is  the  strongest  ground 
here  for  presuming  Mr.  Garnons'  assent,  because  of  his  declara- 
tion that  he  relied  and  expected  Mr.  Wynne  would  provide  him 
security  for  his  money,  and  Wynne  had  given  an  answer  import- 
ing that  he  would.  Sheppard,  who  is  particularly  strict  in  re- 
quiring that  the  deed  should  pass  from  the  possession  of  the 
grantor  (and  more  strict  than  the  cases  I  have  stated  imply 
to  be  necessary),  lays  it  down  that  delivery  to  the  grantee  will 
be  sufficient,  or  delivery  to  anyone  he  has  authorized  to  receive 
it,  or  delivery  to  a  stranger  for  his  use  and  on  his  behalf. 
Sheppard's  Touchstone,  57,  2  Rolle's  Abridgment,  (K)  24, 
pi.  7,  Taw  V.  Bury,  Dyer,  167b,  1  And.  4,  Alford  v.  Lea,  2 
Leon.  110,  1  Cro.  Eliz.  54,  and  3  Coke,  27a,  are  clear  authorities 
that,  **^*  on  a  delivery  to  a  stranger  for  the  use  and  on  the  be- 
half of  the  grantee,  the  deed  will  operate  instanter,  and  its 
operation  will  not  be  postponed  till  it  is  delivered  over  to  or 
accepted  by  the  grantee.  The  passage  in  Rolle's  Abridgment 
is  this:  *If  a  man  make  an  obligation  to  I.,  and  deliver  it  to 
B.,  if  I.  get  the  obligation,  he  shall  have  action  upon  it,  for 
it  shall  be  intended  that  B.  took  the  deed  for  him  as  his  ser- 
vant: 3  Henry  VI,  27.'  The  point  is  put  arguendo  by  Paston, 
Sergt.,  in  3  Henry  VI,  who  adds,  *For  a  servant  may  do  what  is 
for  his  master's  advantage,  what  is  to  his  disadvantage,  not.' " 

The  rule  is  thus  stated  by  eminent  text- writers :  "Where  a 
grantor  executes  a  deed,  and  delivers  it  to  a  third  person  to 
hold  until  the  death  of  the  grantor,  the  latter  parting  with 
all  dominion  over  it,  and  reserving  no  right  to  recall  the  deed, 
or  alter  its  provisions,  it  seems  to  be  settled  by  the  weight  of 
authority  that  the  delivery  is  effectual,  and  the  grantee,  on  the 
death  of  the  grantor,  succeeds  to  the  title":  Devlin  on  Deeds, 
2d  ed.,  sec.  280;  citing  Lang  v.  Smith,  37  W.  Va.  725,  17  S.  E. 
213;  Ruggles  v.  Lawson,  13  Johns.  285,  7  Am.  Dec.  375;  Tooley 
T.  Dibble,  2  Hill,  641;  Goodell  v.  Pierce,  2  HiU,  659;  Squires 
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V.  Summers,  85  Ind.  252 ;  Bury  v.  Young,  98  Cal.  446,  35  Am. 
St.  Rep.  186,  33  Pac.  338. 

"In  determining  what  will  constitute  a  sufficient  delivery, 
it  is  found  that  the  intention  is  the  controlling  element.  No 
particular  formality  need  be  observed,  and  the  intention  to  de- 
liver the  deed  may  be  manifested  by  acts,  or  by  words,  or  by 
both.  But  one  or  the  other  must  be  present  to  make  a  good 
delivery'*:  Tiedeman  on  Eeal  Property,  2d  ed.,  sec.  813. 

^'Where  the  deed  is  delivered  to  the  grantee  named,  the  law 
presumes  it  was  done  with  an  intent,  on  the  part  of  the  grantor, 
to  make  it  his  effectual  deed ;  but  if  it  is  delivered  to  a  stranger, 
and  nothing  is  said  at  the  time,  no  such  inference  is  drawn  from 

the  act  of  delivery If  delivered  to  the  grantee  himself, 

no  words  are  necessary,  since  the  law  presimies  in  such  case 
it  is  for  his  use.  If  ^^^  delivered  to  a  stranger,  there  is  no 
such  presumption;  and  there  must,  therefore,  be  some  evidence, 
beyond  such  delivery,  of  his  intent  thereby  to  part  with  his 
title.  But  no  precise  form  of  words  is  necessary  to  declare  such 
intent.  Anything  that  shows  that  the  delivery  is  for  the  use 
of  the  grantee  is  enough":  3  Washburn  on  Eeal  Property,  5th 
ed.,  sec.  582,  p.  314. 

Where  the  claim  of  title  rests  upon  the  delivery  of  the  deed 
to  a  third  person,  the  deed  must  have  been  properly  signed  by 
the  grantor,  and  delivered  by  him,  or  by  his  direction,  \mcon- 
ditionally,  to  a  third  person  for  the  use  of  the  grantee,  to  be 
delivered  by  such  person  to  the  grantee,  either  presently,  or  at 
some  future  day,  or  upon  some  inevitable  contingency,  the 
grantor  parting,  and  intending  to  part,  with  all  dominion  and 
control  over  it,  and  absolutely  surrendering  his  possession  and 
authority  over  the  instrument,  so  that  it  would  be  the  duty  of 
the  custodian  or  trustee  for  the  grantee,  on  his  behalf,  and  as  his 
agent  and  trustee,  to  refuse  to  return  the  deed  to  the  grantor, 
for  any  purpose,  if  demand  should  be  made  upon  him.  And 
there  should  be  evidence  beyond  such  delivery  of  the  intent  of 
the  grantor  to  part  with  his  title,  and  the  control  of  the  deed, 
and  that  such  delivery  is  for  the  use  of  the  grantee. 

If  the  deed  is  placed  in  the  hands  of  a  third  person,  as  the 
agent,  servant,  friend,  or  bailee  of  the  grantor,  for  safekeeping 
only,  and  not  for  delivery  to  the  grantee ;  if  the  fact  that  the  in- 
strument is  a  deed  is  not  made  known  to  such  third  person,  either 
at  the  time  it  is  handed  over,  or  at  any  time  before  the  death 
of  the  grantor ;  if  the  name  of  the  grantee,  or  other  description 
of  him,  is  not  given ;  and  if  there  is  no  evidence  beyond  the  mere 
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fact  of  such  delivery  of  the  intent  of  the  grantor  to  part  with 
his  control  over  the  instrument  and  his  title  to  the  land — then 
such  transfer  of  the  mere  possession  of  the  instrument  docs  not 
constitute  a  delivery,  and  the  instrument  fails  for  want  of  exe- 
cution. 

As  shown  by  the  special  finding,  Mrs.  Osborne  had  the  ***** 
deeds  prepared  in  May,  1895.  She  then  signed  and  acknowl- 
edged them.  She  placed  them  in  an  envelope  indorsed,  "Martha 
J.  Osborne.  Deeds  to  children."  She  kept  them  in  her  own  pos- 
session and  under  her  own  control  until  the  spring  of  1897.  She 
then  handed  a  package  containing  the  deeds  and  also  her  will 
to  an  aged  lady,  a  relative,  who  made  her  home  with  her,  and 
instructed  her  to  take  care  of  the  papers  until  after  her  death, 
and  then  to  deliver  them  to  the  one  who  was  to  settle  her  estate. 
She  afterward  took  the  package  from  her  relative,  Mrs.  Davis, 
and  placed  it  in  a  "press"  in  her  home,  informing  Mrs.  Davis 
of  the  fact  that  she  had  put  them  there.  She  added :  "In  case 
I  get  sick,  you  take  care  of  these  papers,  and  when  I  die  give 
them  to  the  one  who  settles  up  my  estate."  Soon  afterward 
Mrs.  Osborne  became  ill,  and  calling  Mrs.  Davis  to  her  bed- 
side, asked  her  if  she  had  taken  charge  of  the  papers.  Mrs. 
Davis  answered :  "Yes,  I  have."    Mrs.  Osborne  said :  "All  right." 

It  is  evident  that  when  Mrs.  Osborne  first  placed  the  papers 
in  the  hands  of  her  sister  in  law,  she  did  not  intend  to  sur- 
render her  right  to  the  possession  and  control  of  them,  because, 
immediately  afterward,  she  took  them  back  into  her  own  hands, 
and  assumed  and  exercised  complete  dominion  over  them.  She 
next  put  them  in  a  "press,"  an  article  of  furniture  in  her  own 
house,  presumably  belonging  to,  and  used  by,  her.  After  plac- 
ing the  package  there,  she  requested  her  relative,  in  the  event 
of  her  illness,  to  take  care  of  the  papers,  and,  when  she,  Mrs. 
0.,  died,  to  give  them  to  the  one  who  settled  up  her  estate. 
Both  the  will  and  the  deeds  were  wrapped  in  a  single  package, 
and  were  together  in  the  "press."  The  possession  and  control 
of  Mrs.  Davis  over  the  will  of  Mrs.  Osborne  were  of  the  same 
nature  and  extent  as  her  possession  and  control  over  the  deeds. 
She  was  not  informed  what  the  papers  were.  She  was  to  take 
care  of  them  in  case  Mrs.  0.  became  sick.  If  Mrs.  0.  died,  she 
was  to  give  the  package  to  Mrs.  O.'s  executor  or  administrator. 

*^  It  would  seem  from  the  words  and  actions  of  Mrs.  Os- 
borne that  she  expected  to  take  care  of  the  papers  herself  so 
long  as  she  might  be  able  to  do  so.  She  regarded  them  as  valu- 
able documents.     To  secure  them  against  destruction,  loss,  or 
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spoliation  at  a  time  when  she  was  nnable,  on  account  of  sick- 
ness to  preserve  and  take  care  of  them,  she  requested  Mrs. 
Davis  to  perform  that  duty  for  her.  When  Mrs.  Davis  took 
charge  of  them  how  did  she  hold  them?  Certainly  not  as  a 
trustee  or  agent  for  the  grantees.  She  did  not  know  what  the 
package  contained,  nor  that  anyone,  excepting  Mrs.  0.,  had 
any  interest  in  it.  When  she  was  authorized  to  take  charge 
of  the  package,  nothing  was  said  to  her  by  Mrs.  Osborne  which 
indicated  that  any  other  person  than  herself  had  any  right  to 
the  contents  of  the  package,  or  that  she,  Mrs.  0.,  intended  to 
relinquish  her  control  over  it.  If  Mrs.  Davis  held  as  trustee 
or  agent  for  the  grantees,  and  if  there  was  a  delivery  of  the 
deeds  for  their  use,  it  would  have  been  her  duty  to  retain  the 
deeds  for  the  benefit  of  the  grantees,  even  if  Mrs.  0.  had  de- 
manded them  from  her.  But  when  her  position  in  the  family 
and  her  relation  to  Mrs.  0.  are  considered,  it  cannot  be  sup- 
posed either  that  Mrs,  0.  intended,  or  that  Mrs.  Davis  under- 
stood, that  the  latter  was  to  detain  the  package  from  Mrs.  0.  if 
the  latter  demanded  it,  or  that  Mrs.  0.  relinquished  all  control 
over  its  contents.  In  making  the  delivery,  both  the  will  and 
the  deeds  were  included.  But  can  it  be  supposed  that,  if  Mrs. 
0.  had  desired  to  alter  her  will,  or  to  destroy  it,  Mrs.  Davis 
would  have  felt  authorized  to  keep  it  from  her?  If  she  could 
not,  under  her  instructions,  keep  the  will,  by  what  word  or  act 
of  Mrs.  Osborne  was  she  clothed  with  authority  to  retain  the 
deeds  ?  What  was  it  that  Mrs.  0.  requested  her  to  take  care  of  ? 
It  was  not  deeds,  nor  a  will,  but  a  package.  And  what  was 
she  empowered  to  do?  Simply  to  take  care  of  it  if  Mrs.  0. 
should  become  sick,  and,  in  the  event  of  the  death  of  Mrs.  0., 
to  give  it  to  the  person  who  should  settle  her  estate.  But  what 
if  Mrs.  0.  recovered  ^®^  from  her  sickness?  Then,  surely,  she 
would  have  had  the  right  to  resume  the  exclusive  possession  and 
control  of  the  package.  It  is  clear  that  Mrs.  Davis  was  to  take 
care  of  the  papers  as  the  agent  and  servant  of  Mrs.  Osborne, 
and  that  such  agency  was  to  continue,  unless  revoked,  during 
the  illness  of  Mrs.  0.  She  was  not  authorized  to  deliver  the 
deeds  to  the  grantees  named  in  them.  She  was  to  give  the 
package,  containing  both  the  will  and  the  deeds,  to  the  executor 
of  the  will,  or  the  administrator  of  Mrs.  O.'s  estate. 

It  does  not  appear  that  Mrs.  0.  was  acting  under  legal  advice, 
and  it  seems  probable  that  she  supposed  she  could  lawfully  dis- 
pose of  her  personal  estate  by  will,  and  divide  her  real  estate 
among  her  children  by  deeds  to  be  placed  in  the  hands  of  her 
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executor  or  administrator.  It  was  doubtless  her  intention  to 
reserve  to  herself  the  possession  and  control  of  the  deeds  so  long 
as  she  lived.  Until  her  death,  they  were  to  remain  in  her  home, 
in  her  "press'*  if  she  was  well,  in  the  hands  of  her  relative  if 
she  was  sick,  but  at  all  times  accessible  to  her,  and  held  in  such 
a  situation  that  she  could  control,  alter,  revoke,  or  destroy 
them.  If  she  had  recovered,  would  it  not  have  been  the  duty 
of  Mrs.  Davis  to  replace  the  papers  in  the  "press,"  or  to  re- 
turn them  to  the  hands  of  Mrs.  0.?  Or  if,  during  her  sick- 
ness, Mrs.  0.  had  said  to  her  relative,  "Bring  me  that  package," 
was  there  anything  in  the  nature  of  Mrs.  Davis'  possession,  un- 
der her  instructions,  which  would  have  made  it  improper  for 
her  to  do  so?  We  must  conclude  that  Mrs.  Osborne  never  sur- 
rendered, or  intended  to  part  with,  the  control  of  the  deeds, 
and  that,  in  contemplation  of  law,  the  possession  of  Mrs.  Davis 
was  that  of  an  agent  of  Mrs.  Osborne,  and,  therefore,  the  pos- 
session of  Mrs.  Osborne.  But  if  Mrs.  0.  retained  the  posses- 
sion and  control,  then  there  was  no  delivery,  and,  if  no  delivery, 
then  the  deeds  were  not  executed  for  lack  of  it.  Had  Mrs.  0. 
requested  some  friend  owning  a  safe  to  put  her  papers  in  it, 
and  after  her  death  to  hand  them  over  to  her  administrator  or 
executor,  it  could  not  ^®*  have  been  understood  that  she  there- 
by placed  them  beyond  her  reach,  and  parted  with  all  control 
over  them.  Yet  such  a  disposition  of  these  instruments  would 
not,  in  legal  effect,  have  differed  from  that  which  actually  took 
place  in  this  case. 

The  ruling  English  cases  and  some  of  the  American  decisions 
hold  that,  in  the  case  of  deeds  of  settlement,  manual  delivery 
of  the  instrument,  or  the  equivalent  of  such  delivery,  is  not 
indispensable:  Clavering  v.  Clavering,  2  Vem.  473,  476;  Bar- 
low V.  Heneage,  Prec.  Ch.  211;  Naldred  v.  Gilham,  1  P.  Wms. 
677;  Boughton  v.  Boughton,  1  Atk.  625;  Taw  v.  Bury,  Dyer, 
167b;  McLure  v.  Colclough,  17  Ala.  89;  Newton  v.  Bealer, 
41  Iowa,  334;  Shirley  v.  Ayers,  14  Ohio,  307,  45  Am.  Dec.  546; 
Martin  v.  Flaharty,  13  Mont.  96,  40  Am.  St.  Rep.  415,  23  Pac. 
287;  Farrar  v.  Bridges,  6  Humph.  411,  42  Am.  Dec.  439. 

But  in  this  state  the  authorities  are  uniform  that,  even  in 
the  case  of  a  voluntary  deed  of  settlement,  delivery  is  essential 
to  the  validity  of  the  deed,  and  that  it  must  be  made  either  to 
the  grantee  or  to  some  third  person  for  his  use.  It  follows 
from  what  has  been  said  that  the  deeds  which  were  signed  and  ac- 
knowledged by  Mrs.  Osborne  were  never  delivered,  and  that 
they  were  void  for  that  reason.  The  conclusions  of  law  in  this 
case  were  correctly  stated  by  the  trial  court. 
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The  motion  of  the  appellants  to  modify  the  judgment  tax- 
ing forty  dollars  of  the  appellee's  attorneys'  fees  to  the  appel- 
lants, so  that  no  part  of  such  fees  be  taxed  against  appellants, 
should  have  been  sustained.  Where  parties  appear  by  counsel, 
and  contest  a  petition  for  partition,  they  should  not  be  required 
to  pay  the  fees  of  the  attorneys  of  their  adversary:  Bell  v. 
Shaffer,  154  Ind.  413,  56  N".  E.  217.  And  to  this  extent  the 
judgment  should  be  modified.  The  court  is  directed  to  sus- 
tain the  motion  to  modify  the  judgment  as  to  the  taxation  and 
allowance  of  the  fees  of  appellee's  attorneys  against  the  ap- 
pellants, in  conformity  with  this  opinion.  In  all  other  re- 
spects the  judgment  is  afiBrmed. 


IF  THE  DELIVERY  OF  A  DEED  TO  A  THIRD  PERSON  Is  not 
unconditioaal  so  as  to  be  beyond  the  grantor's  control,  the  deed  is 
a  nvdlity:  Williams  v.  Daubner,  103  Wis.  521,  74  Am.  SL  Rep.  902, 
79  N.  W.  748. 

THE  DELIVERY  OF  A  DEED  IS  INDISPENSABLE  to  its  va- 
lidity: Brown  v.  Westerfield,  47  Neb.  399,  53  Am.  St  Rep.  532,  66 
N.  W.  439.  This  is  true  whether  the  conveyance  is  for  a  valuable 
consideration  or  is  voluntary:  See  the  monographic  note  to  Jones  v. 
Jones,  16  Am.  Dec.  39.  What  la  a  delivery  of  a  deed  is  the  subject 
of  the  monographic  note  to  Brown  T.  Westerfield,  53  Am.  St  Rep. 
537-556. 


HAINES  V.  WEIRICK. 

[155  Ind.  548,  58  N.  E.  712.] 

CONVEYANCES  —  RESERVATION  OF  CONTROL  OP 
PROPERTY,— A  condition  la  a  deed  reserving  to  the  grantors  a 
life  estate,  with  the  absolute  control  of  the  real  estate  the  same 
as  If  no  conveyance  had  been  made,  is  not  Inconsistent  with  the 
grant  of  a  remainder  In  fee,  since  such  control  relates  solely  to  the 
use,  enjoyment,  and  management  of  the  land,  and  does  not  author- 
ize the  life  tenants  to  Impair  the  remainderman's  title  by  another 
conveyance. 

CONVEYANCES— CONSIDERATION— PAYMENT  ON  BE- 
COMING OF  AGE.— Where  the  consideration  for  a  conveyance  of 
land  Is  to  be  paid  to  the  grantor's  grandson  when  he  becomes  of 
age,  such  postponement  Is  made  solely  for  the  benefit  of  the  debtor; 
payment  is  to  made  absolutely,  and  is  not  conditional  on  the  grand- 
son attaining  the  age  of  twenty-one  years.  Hence,  If  he  dies  before 
reaching  such  age,  his  heirs  are  entitled  to  recover  the  amoimt  at  the 
time  the  grandson  would  have  become  of  age  had  he  lived. 

Summy  &  Summy  and  S.  J.  North,  for  the  appellants. 

L.  W.  Eoyse,  Bertram  Shane,  and  J.  W.  Cook,  for  the  ap- 
pellee. 
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"*  BOWLING,  C.  J.  This  case  was  transferred  to  this 
court  by  the  order  of  the  appellate  court.  The  suit  is  for  the 
recovery  of  a  part  of  the  consideration  for  the  conveyance  of  a 
tract  of  land,  and  is  prosecuted  by  the  heirs  at  law  of  the  de- 
ceased payee  against  the  grantee  named  in  the  deed.  A  de- 
murrer to  the  complaint  was  sustained,  and  judgment  fol- 
lowed. The  error  assigned  calls  in  question  the  ruling  on  the 
demurrer. 

The  facts  stated  in  the  complaint  are  these:  December  2, 
1885,  Henry  Weirick  and  his  wife,  Elizabeth,  executed  to  the 
appellee,  William  H.  Weirick,  a  deed  of  general  warranty  for 
eighty  acres  of  land,  situated  in  Kosciusko  county,  *^'*"  In- 
diana, reserving  to  the  grantors  an  estate  for  the  life  of  each, 
in  said  lands;  the  consideration  expressed  in  the  deed  was  one 
dollar,  and  that  the  grantee  should  pay  to  Ora  F.  Haines,  the 
grandson  of  the  grantor,  five  hundred  dollars,  without  interest 
until  it  should  become  due,  when  the  said  Ora  F.  should  arrive 
at  the  age  of  twenty-one  years,  a  lien  to  secure  such  payment 
being  retained  in  the  deed.  The  grantee  accepted  the  deed, 
and  caused  it  to  be  placed  upon  record.  One  of  the  grantors, 
Henry  Weirick,  died  September  18,  1887,  and  the  said  Ora  F. 
Haines  died  February  25,  1891,  not  having  arrived  at  the  age 
of  twenty-one  years.  The  latter  left  surviving  him  as  his  sole 
heirs  at  law  his  father,  Eobert  Haines,  and  the  other  appellants 
herein,  who  were  his  half-brothers  and  sisters.  It  is  averred 
that  all  the  debts  of  the  said  Ora  F.  have  been  paid,  and  that 
no  administration  on  his  estate  is  necessary;  that  the  said  Ora 
F.,  had  he  lived,  would  have  become  twenty-one  years  old 
August  16,  1897;  that  said  sum  of  five  hundred  dollars  is  now 
due  and  payable  to  the  appellants,  as  the  heirs  of  the  said  Ora  F., 
and  that  the  appellee,  although  requested,  refuses  to  pay  the 
same.  Prayer  for  judgment  for  the  five  hundred  dollars,  with 
interest  from  August  16,  1897,  and  for  the  foreclosure  of  the 
lien  reserved  in  the  deed. 

It  is  contended  on  behalf  of  the  appellee  that  the  reserva- 
tion of  the  life  estate  "with  the  absolute  control  of  the  said 
real  estate,  the  same  as  if  this  conveyance  had  not  been  made, 
for  and  during  the  period  of  the  natural  life  of  the  grantors, 
and  of  each  of  them/*  is  inconsistent  with  the  grant  contained 
in  the  instrument,  and  operates  to  defeat  it.  We  think  other- 
wise. The  deed  conveys  a  fee  to  the  grantee,  subject  to  a  life 
estate  in  the  grantors.  During  the  existence  of  the  life  estate, 
the  grantors  could,  consistently  with  the  grant  of  a  remainder 
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in  fee,  continue  to  exercise  absolute  control  over  the  land  to  the 
same  extent  as  if  the  deed  had  not  been  made.  Such  control, 
80  reserved  in  the  deed,  related  to  the  use,  enjoyment,  and  man- 
agement of  the  '^^^  land,  and  cannot  be  understood  to  authorize 
the  life  tenants  to  impair  or  destroy  the  title  of  the  grantee  and 
remainderman  by  another  conveyance.  Besides,  if  it  were  true 
that  the  reservation  contained  in  the  deed  was  inconsistent  with 
the  estate  thereby  granted,  such  reservation  would  probably  be 
void:  5  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  456;  1  Sheppard's 
Touchstone,  79. 

It  is  next  argued  that  the  five  hundred  dollars  was  payable 
to  Ora  F.  on  the  condition  that  he  should  live  until  he  be- 
came twenty-one  years  old,  and  that  the  contingency  on  which 
it  was  to  become  due  and  payable  having  failed  by  his  death, 
the  grantee  is  not  liable  to  pay  it  at  all.  Cravens  v.  Eagle  Cot- 
ton Mills,  120  Ind.  6,  16  Am.  St.  Eep.  298,  21  N.  E.  981, 
Olds  Wagon  Works  v.  Coombs,  124  Ind.  62,  24  N.  E.  589, 
Henry  v.  Thomas,  118  Ind.  23,  20  N.  E.  519,  2  Randolph  on 
Commercial  Paper,  sec.  113,  p,  153,  Marsh  v.  Wheeler,  2  Edw. 
Ch.  156,  Harris  v.  Fly,  7  Paige,  421,  Delavergne  v.  Dean,  45 
How.  Pr.  206,  Knight  v.  Pottgeiser,  176  111.  368,  53  N.  E. 
934,  Scofield  v.  Olcctt,  120  111.  362,  11  K  E.  351,  Carper  v. 
Crowl,  149  111.  465,  36  N.  E.  1040,  and  Heilman  v.  Heilman, 
129  Ind.  59,  28  N.  E.  310,  are  cited  in  support  of  this  view. 

The  case  is  governed  by  the  rules  stated  in  Goss  v.  Nelson, 
1  Burr.  226.  In  that  case,  the  question  depended  entirely 
upon  the  validity  of  a  promissory  note  given  to  an  infant  pay- 
able "when  he  [the  infant]  shall  come  of  age,"  and  specifying 
the  time  when  that  was  to  be,  viz.,  the  12th  of  June,  1750.  It 
was  insisted  on  behalf  of  the  defendant  that  the  notes  set 
forth  in  the  declaration  were  not  notco  for  the  benefit  of  trade, 
nor  was  the  money  made  certainly  payable.  The  note  was  given 
to  the  plaintiff  thirteen  years  before  the  time  when  he  was  to 
come  of  age,  and  it  was  not  at  all  certain  that  he  would  live 
to  attain  that  age.  In  order  to  have  the  effect  of  a  promissory 
note  within  the  statute,  it  ought  to  be  a  cash  note  and  payable 
at  all  events.  In  deciding  the  case.  Lord  Mansfield  said:  "It 
would  have  been  clearly  good,  if  it  had  been  made  payable  on 
the  12th  of  ^'^^  June,  1750  (that  is  to  say,  on  a  day  certain), 
without  mentioning  the  plaintiff's  being  then  to  come  of  age; 
and  surely  it  is  not  the  less  certain  for  adding  that  circumstance. 
Legacies  are  of  a  different  nature,  and  they  are  determined  by 
different  rules.     They  are  directions  to  the  executor  to  pay; 
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and  in  legacies  there  is  a  known  distinction  between  the  time 
being  annexed  to  the  substance  of  the  gift,  or  to  the  payment. 
If  complete  words  of  gift  direct  the  executor  to  pay,  the  other 
words  only  fix  the  time  of  such  payment;  and  then  the  legacy 
vests,  and  is  transmissible,  though  the  legatee  should  die  be- 
fore the  day  of  payment,  as  a  legacy  given,  *to  be  paid  at  twenty- 
one.'  But  if  the  time  is  annexed  to  the  substance  of  the  gift, 
as  a  legacy  *if,*  or  Vhen,'  he  shall  attain  twenty-one,  it  will 
not  vest  before  that  contingency  happens.  But  here  the  words 
of  engagement  make  the  debt,  and  'tis  no  direction  to  another 
person.  The  former  part  of  the  note  is  a  promise  to  pay  the 
money,  and  the  rest  is  only  fixing  the  particular  time  when 
it  is  to  be  paid.  It  is  enough  if  it  be  certainly  and  at  all  events 
payable  at  that  time,  whether  he  lives  till  then,  or  dies  in  the 
interim.  Therefore,  it  is  a  good  note,  within  this  remedial 
statute." 

Denison  J.,  concurring,  said:  "Here  is  no  condition  or  un- 
certainty, but  it  is  to  be  paid  certainly,  and  at  all  events;  only 
the  time  of  payment  is  postponed." 

Foster,  J.,  concurring,  said:  "A  legacy  may  be  given  upon 
any  terms.  But  upon  a  promissory  note,  the  time  of  payment 
is  only  for  the  benefit  of  the  debtor.  Here,  the  time  of  pay- 
ment is  certainly  fixed;  and  the  particular  day  specified  for 
payment  of  the  money  being  mentioned  to  be  the  day  on  which 
the  infant  is  to  come  of  age  makes  no  difference  from  what  it 
would  have  been  if  that  circumstance  had  been  omitted." 

"And  they  all  agreed  that  that  this  was  debitum  in  praesenti, 
though  solvendum  in  futuro." 

The  consideration  for  the  conveyance  of  the  land  was  the  "** 
payment  of  the  five  hundred  dollars  by  appellee.  The  grantor 
had  the  right  to  say  to  whom  that  consideration  should  be  paid. 
Acceptance  of  the  deed  by  the  grantee  created  a  debt  in  prae- 
senti, and  rendered  him  liable  to  pay  the  five  hundred  dollars 
agreeably  to  the  terms  of  the  instrument:  Leach  v.  Eains,  149 
Ind.  152,  48  N.  E.  858. 

The  postponement  of  the  time  of  payment  was  not  condi- 
tional on  Ora  F.  attaining  the  age  of  twenty-one  years,  but 
was  to  be  made  whether  Ora  F.  lived  or  died.  The  date  at 
which  Ora  F.  would  become  of  age  simply  fixed  the  limit  of 
the  credit.  The  time  when  the  five  hundred  dollars  would  be- 
come due  was  as  certainly  stated  and  as  definitely  ascertained  as 
if  August  16,  1897,  had  been  inserted.  Unless  the  appellee  is 
liable  to  pay  that  sum  to  the  heirs  of  Ora  F.,  he  will  get  the 
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land  for  nothing.     It  cannot  be  said  that  the  grantor  con- 
templated such  a  result. 

Judgment  reversed,  with  instructions  to  overrule  the  demur- 
rer to  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


DEED.— A  CHILD  ACQUIRES  A  VESTED  REMAINDER  under 
a  deed  from  his  father  reserving  the  use  of  the  premises  for  the 
lives  of  the  grantor  and  his  wife,  and  such  remainder  Is  not  de- 
feated by  a  subsequent  recovery  in  a  writ  of  right  by  a  third  per- 
son against  the  father,  to  which  the  child  is  not  a  party:  Brewer  v. 
ilardy,  22  Pick.  376,  33  Am.  Dec.  747.  See,  further,  Crlbb  v.  Rog- 
ers,  12  S.  C.  564,  32  Am.  Rep.  511;  Graves  v.  Atwood,  52  Cona, 
512,  52  Am.  Rep.  610. 


MacMURRAY  v.  SIDWELL. 
[155  Ind.  560.  58  N.  E.  722.1 

BUILDING  AND  LOAN  ASSOCIATIONS— INSOLVENCY- 
DIVISION  OP  ASSETS.— The  assets  of  a  building  and  loan  asso- 
ciation are  the  common  property  of  all  the  stockholders,  and  the 
claims  upon  it  are  the  demands  of  all  the  stockholders  for  a  dis- 
tribution, and  where  the  profits  of  the  association  would  have  been 
divided  in  proportion  to  the  investment  of  the  stockholders,  the 
losses,  upon  insolvency,  should  be  borne  by  the  same  persons  and  in 
the  same  proportions. 

BUILDING  AND  LOAN  ASSOCIATION— FOREIGN— IN- 
SOLVENCY—PREFERENCE  OF  STOCKHOLDERS.— Where  a  for- 
eign building  and  loan  association  while  doing  business  in  a  state 
fully  complies  with  its  laws,  and  upon  a  change  of  the  law  ceases 
to  do  business  other  than  to  collect  dues  on  stock,  and  interest  and 
premiums  on  loans,  already  in  existence,  if  the  association  thereaf- 
ter becomes  insolvent,  the  stockholders  in  such  state  have  no  prefer- 
ential claim  upon  the  assets  found  there,  since  all  the  stockholders 
have  a  common  interest  in  the  funds  of  the  association  wherever  lo- 
cated. 

CONTRACTS-VALIDITY— CHANGE  OP  LAW.— If  a  con- 
tract, which  contemplates  the  lapse  of  several  years  before  all  of  its 
terms  are  carried  out,  is  valid  when  executed,  it  must  be  held  to  re- 
main valid  and  enforceable  to  the  end,  no  matter  what  changes  the 
law  may  undergo  in  the  lifetime  of  the  contract. 

James  Bingham  and  Jesse  Long,  for  the  appellants. 

G.  H.  Koons,  H.  F.  Wilkie,  and  Henrietta  Wilkie,  for  the 

appellee. 

'»«»  BAKER,  J.     On  May  14,  1898,  in  a  suit  begun  in  the 
Delaware  circuit  court  by  Charles  and  Eudora  Ticknor  against 
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the  National  Home,  Building,  and  Loan  Association,  organized 
and  existing  under  the  laws  of  Illinois  and  having  its  home 
office  at  Bloomington,  Illinois,  the  association  was  found  to  be 
insolvent  and  appellant  Francis  James  was  appointed  receiver 
of  its  assets  in  Indiana.  On  May  19,  1898,  in  a  suit  pending 
in  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  Illinois,  the  association  was  found  to  be  insolvent,  and 
appellant  James  E.  MacMurray  was  appointed  receiver  of  all 
its  assets  save  those  in  Indiana.     Thereafter  and  during  May, 

1898,  Mr.  MacMurray  was  appointed  ancillary  receiver  by  the 
circuit  courts  of  the  United  States  for  the  various  districts  in 
which  the  association  had  done  business.     On  October  16,  ^**^ 

1899,  appellee,  Andes  M.  Sidwell,  a  stockholder  of  the  asso- 
ciation who  resides  in  this  state,  on  behalf  of  himself  and 
all  other  Indiana  stockholders,  filed  a  petition  in  the  receiver- 
ship case  pending  in  the  Delaware  circuit  court,  asking  the 
court  to  order  Mr.  James  to  pay  the  Indiana  stockholders  in 
full  from  the  Indiana  assets  and  pay  the  balance  only  to  Mr. 
MacMurray.  Thereupon  Mr.  MacMurray  obtained  an  order 
from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Illinois,  directing  him  to  intervene  in  the  cause  in  the 
Delaware  circuit  court.  By  leave  of  the  Delaware  circuit  court 
Mr.  MacMurray  and  Mr.  James,  as  receivers,  filed  an  interven- 
ing petition,  asking,  among  other  things,  that  the  Indiana  as- 
sets be  added  to  the  other  assets  and  that  the  whole  be  dis- 
tributed equally  among  all  the  stockholders  in  proportion  to 
their  payments  on  stock.  Mr.  Sidwell,  on  behalf  of  himself 
and  all  other  Indiana  stockholders,  was  permitted  to  file  a  de- 
murrer to  the  receivers'  petition  for  want  of  facts.  The  court 
sustained  the  demurrer,  and,  on  the  receivers'  refusal  to  plead 
further,  entered  judgment  that  they  take  nothing  by  their  peti- 
tion. The  court  granted  the  receivers'  prayer  for  an  appeal  to 
this  court. 

The  material  facts  in  the  petition  are  these:  The  association 
was  organized  in  February,  1890,  under  the  statutes  of  Illinois. 
The  statutes,  the  association's  charter,  and  its  by-laws  are  set 
forth.  The  charter  and  by-laws  are  similar  in  scope  to  those  of 
associations  organized  in  this  state.  The  statutes,  in  spirit,  are 
the  same  as  Indiana's.  The  association  was  formed  to  do  a 
"building  and  loan"  business,  which,  as  Endlich  says,  "in  its 
essential  plan  and  nature  is  the  same  all  over  the  world."  It 
transacted  business  in  various  states  until  the  appointment  of 
the  receivers.    There  are  no  general  creditors.    The  claimants 
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in  all  the  states  are  stockholders.  At  the  time  of  the  appoint- 
ment of  the  receivers  the  total  claims  amounted  to  $579,388 
*^  and  the  appraised  value  of  all  the  assets  to  $376,640.  In 
some  of  the  states  the  assets  exceeded  the  claims.  In  the 
greater  number  of  them  the  claims  exceeded  the  assets.  In 
Indiana  the  assets  were  $79,625  and  the  claims  $54,329.  The 
assets  consisted  of  evidences  of  loans  and  of  real  estate  obtained 
in  collecting  loans.  The  loans  were  all  made  at  the  home 
■office  in  Bloomington,  Illinois.  The  Indiana  assets  originated 
from  loans  from  a  common  fund  created  by  proportionate  con- 
tributions of  all  stockholders  regardless  of  state  lines.  On  en- 
tering Indiana  in  1890  the  association  complied  with  the  foreign 
corporations  act  of  1852  by  filing  in  each  county  the  required 
certificates  of  agents'  authority  and  of  the  association's  con- 
sent to  be  sued  by  process  served  on  Indiana  agents.  The  as- 
sociation did  not  make  the  deposit  required  by  the  foreign  build- 
ing and  loan  associations  act  of  1893,  which  came  into  force 
on  May  18,  1893.  After  April  1,  1893,  the  association  made 
no  new  contracts,  issued  no  new  shares,  executed  no  new  loans, 
in  Indiana;  and  did  no  business  in  the  state  other  than  to  col- 
lect dues  on  stock,  and  interest  and  premium  on  loans,  already 
in  existence.  Mr.  James  has  over  $20,000  on  hand  in  cash. 
Mr.  MacMurray  has  in  his  hands  all  of  the  assets  of  the  as- 
sociation except  those  in  Indiana,  and  all  the  claims  of  stock- 
holders except  of  Indiana  stockholders.  In  directing  Mr.  Mac- 
Murray  to  intervene  in  the  Delaware  circuit  court,  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Illinois 
entered  an  order  indicating  the  plan  of  distribution  that  would 
be  carried  out  if  possible,  namely,  that  the  two  courts  should 
co-operate  to  the  end  that  there  be  one  and  a  harmonious  ad- 
ministration of  the  estate  by  distributing  all  the  assets  wher- 
ever collected  among  all  the  stockholders  wherever  resident, 
and  that  if  Mr.  James  be  ordered  from  time  to  time  to  turn 
over  to  Mr.  MacMurray  the  net  proceeds  of  Indiana  assets  Mr. 
MacMurray  shall  treat  the  claims  of  Indiana  stockholders  ap- 
proved by  the  Delaware  circuit  ^^^  court  as  adjudicated  claims, 
and  that  Indiana  stockholders  shall  receive  the  same  distribu- 
tions, according  to  the  respective  amounts  paid  in  by  them  on 
stock,  as  are  received  by  the  stockholders  of  any  other  state. 

This  association  was  a  co-operative  enterprise.  It  dealt  only 
with  its  own  members.  It  was  a  corporate  copartnership,  so  to 
say.  Mutuality  and  equality  were  its  essential  working  prin- 
ciples.   Every  stockholder,  whether  in  Indiana  or  another  state. 
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contribnted  to  a  fund  in  which  all  had  interests  in  common.  If 
the  enterprise  had  been  successful,  all  would  have  received 
dividends  proportionate  to  their  investments  as  stockholders. 
On  insolvency,  the  assets  should  be  distributed  according  to  the 
nature  and  source  of  the  fund  and  of  the  claims  upon  it.  The 
fund  is  the  common  property  of  all  the  stockholders,  and  the 
claims  upon  it  are  the  demands  of  all  the  stockholders  for  a 
distribution.  The  loss  should  be  borne  by  those  who  would  have 
shared  the  profits,  and  in  the  same  proportions:  Marion  Trust 
Co.  V.  Trustees  Edwards  Lodge,  163  Ind.  96,  64  N.  E.  444; 
Huter  V.  Union  Trust  Co.,  153  Ind.  204,  64  N.  E.  755;  James 
v.  Sidwell,  153  Ind.  697,  54  N.  E.  752. 

The  doing  of  a  building  and  loan  business  in  Indiana,  whether 
by  a  domestic  or  a  foreign  association,  contravenes  neither  the 
statutes  nor  the  public  policy  of  this  state :  Security  Sav.  Assn. 
v.  Elbert,  153  Ind.  198,  54  N.  E.  753 ;  International  Bldg.  Assn. 
V.  Wall,  153  Ind.  554,  55  N.  E.  431;  Equitable  Loan  Assn. 
V.  Peed,  153  Ind.  697,  54  N.  B.  1096;  National  etc.  Loan  Assn. 
V.  Black,  153  Ind.  701,  56  N.  E.  743 ;  United  States  etc.  Loan 
Co.  V.  First  Methodist  Church,  153  Ind.  702,  56  N.  E.  743. 
This  association,  in  entering  the  state  in  1890  and  in  con- 
tinuing to  do  business  until  April  1,  1893,  complied  with  the 
statutes  then  in  force.  There  is  no  merit  in  appellee's  sugges- 
tion that  it  was  against  public  policy  to  admit  this  association 
because  the  Illinois  statutes  authorized  a  larger  capitalization 
than  did  the  Indiana  statutes.  It  is  the  nature  and  not  the  size 
of  a  business  that  determines  its  legality.  The  association  did 
not  make  the  deposit  required  by  the  act  of  1893:  Acts  1893, 
p.  274;  »«*  Burns'  Rev.  Stats.  1894,  sees.  4464-4483 ;  Homer's 
Rev.  Stats.  1897,  sees.  3420v-3420oo.  Regarding  this  act  it  was 
said  in  Security  Sav.  Assn.  v.  Elbert,  153  Ind.  198,  54  N.  E.  753 : 
"The  act  of  1893,  declaring  that  it  shall  be  unlawful  for  a 
foreign  corporation  to  do  a  building  and  loan  business  in  this 
state  until  it  shall  have  deposited  bonds,  etc.,  must  be  read 
prospectively,  if  possible — ^must  be  read  as  not  impairing  the 
obligation  of  existing  contracts,  to  be  constitutional.  To  meet 
these  requirements  the  act  must  be  construed  to  mean  that  the 
business  which  may  not  lawfully  be  done  until  the  terms  im- 
posed are  complied  with  is  the  making  of  new  contracts,  the 
issuance  of  new  shares,  the  execution  of  new  loans.  If  a  con- 
tract is  valid  when  executed,  which  contemplates  the  lapse  of 
several  years  before  all  of  its  terms  are  carried  out,  it  must 
be  held  to  remain  valid  and  enforceable  to  the  end,  under  the 
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law  in  force  at  the  time  of  its  execution,  no  matter  what 
changes  the  law  has  undergone  in  the  lifetime  of  the  contract." 
The  petition  shows  that  the  association,  under  the  foregoing 
interpretation  of  the  act  of  1893,  did  no  business  in  Indiana 
after  the  act  went  into  effect.  On  the  taking  effect  of  the  act, 
the  association  was  under  no  legal  nor  moral  obligation  either 
to  the  state  or  to  its  stockholders  in  Indiana  to  make  the 
deposit.  The  association  had  the  option  either  to  quit  business 
in  the  state  or  to  make  the  deposit  and  continue.  To  hold 
that  the  association,  by  deciding  to  quit,  forfeited  its  right  to 
collect  what  was  coming  to  it  on  business  already  done,  would 
work  or  at  least  tend  to  work  a  confiscation  of  its  property. 
The  case  of  Lewis  v.  American  Sav.  Assn.,  98  Wis.  203,  73  N. 
W.  793,  wherein  it  was  held  that  Wisconsin  stockholders  had 
a  preferential  claim  upon  the  deposit  made  by  a  foreign  build- 
ing and  loan  association,  is  not  in  point,  because  here  the 
association  elected  to  quit  and  not  to  make  the  deposit.  Neither 
is  the  question  involved  as  to  what  would  be  the  rights  of  In- 
diana stockholders  (or  those  who  might  have  become  stock- 
holders after  the  taking  effect  of  the  act)  to  a  ^^^  preferential 
claim  upon  the  assets  sequestered  in  this  state,  if  the  associa- 
tion, in  defiance  of  the  act,  had  continued  to  do  business  in 
this  state  after  May  18,  1893.  On  the  facts  stated  in  the  peti- 
tion, the  Indiana  stockholders  have  no  preferential  claim  upon 
the  Indiana  assets. 

This  court  cannot  formulate  the  orders  that  the  Delaware 
circuit  court  should  make  from  time  to  time,  and  can  only 
indicate  the  general  lines  upon  which  that  court  should  pro- 
ceed. Mr.  James  should  continue  to  convert  the  Indiana  assets 
into  money.  He  should  report  his  collections  and  disbursements 
and  all  his  doings  to  the  Delaware  circuit  court  for  approval. 
All  expenses  of  the  Indiana  receivership,  including  the  costs 
of  this  appeal,  should  be  paid  from  the  Indiana  assets  under 
the  court's  orders.  Indiana  stockholders  should  not  be  put  to 
the  trouble  and  expense  of  proving  their  claims  in  Illinois.  The 
Delaware  circuit  court  should  see  to  it  that  the  Indiana  stock- 
holders receive  the  same  returns  from  the  total  assets  that  are 
received  by  stockholders  of  other  states,  and  no  more.  To  this 
end  the  Delaware  circuit  court  should  co-operate  with  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of 
Illinois.  The  Indiana  receivership  is  the  elder.  But  Mr.  Mac- 
Murray  is  receiver  at  the  insolvenfa  domicile.  As  Mr.  Mac- 
Murray  has  all  the  assets  and  claims  except  those  in  Indiana, 
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it  is  suitable  that  distribution  of  the  total  assets  to  all  stock- 
holders should  be  made  through  him  under  orders  of  the  court 
of  his  appointment.  Mr.  James  should  be  ordered  from  time  to 
time  to  turn  over  to  Mr.  MacMurray  the  net  proceeds  of  the 
Indiana  assets,  in  order  to  enable  Mr.  MacMurray  to  make  gen- 
eral distributions  to  all  stockholders.  The  Delaware  circuit 
court  should  exercise  its  discretion  as  to  the  times  when  and  the 
conditions  on  which  these  orders  shall  be  made,  so  that  Indi- 
ana stockholders  will  be  fully  protected  in  their  rights  as  here- 
in declared.  In  brief,  it  is  only  by  distributing  all  the  assets 
among  all  the  stockholders  that  equity  can  be  done,  and  this  is 
the  guiding  principle.  In  a  ^^^  situation  like  the  present  one, 
comity  requires  that  the  court  of  the  insolvent's  domicile  have 
the  lead:  Cowen  v.  Failey,  149  Ind.  382,  49  N.  E.  270;  Dur- 
ward  V.  Jewett,  46  La.  Ann.  559,  15  South.  386;  Ware  v.  Su- 
preme Sitting  of  Iron  Hall  (N.  J.  Eq.),  28  Atl.  1041;  Buswell 
V.  Supreme  Sitting  of  Iron  Hall,  161  Mass.  224,  36  N.  E.  1065; 
Baldwin  v.  Hosmer,  101  Mich.  119,  59  N.  W.  432;  Relfe  v. 
Bundle,  103  U.  S.  222;  Blake  v.  McClung,  172  U.  S.  239,  19 
Sup.  Ct.  Rep.  165;  Blake  v.  McClung,  176  U.  S.  59,  20  Sup.  Ct. 
Rep.  307;  Sully  v.  American  Nat.  Bank,  178  U.  S.  289.  20  Sup. 
Ct.  Rep.  935;  Taylor  v.  Life  Assn.  of  America,  13  Fed.  493; 
Parsons  v.  Charter  Oak  Life  Ins.  Co.,  31  Fed.  305;  Failey  v. 
Talbee,  55  Fed.  892 ;  Maynard  v.  Granite  State  Provident  Assn., 
92  Fed.  435;  34  C.  C.  A.  438. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  petition  and  to  proceed  not  inconsistently  with 
this  opinion. 


BUILDING  AND  LOAN  ASSOCIATION.— The  effect  of  the  in- 
Bolvency  oC  a  buildiug  and  loan  association  on  the  rights  and  liabil- 
ities of  Its  members  is  the  subject  of  the  monographic  note  to  Cur- 
tis V.  Granite  State  etc.  Assn.,  61  Am.  St  Rep.  24-30.  Each  mem- 
ber of  a  building  and  loan  association  shares  in  the  common  gains, 
and  must  bear  a  proportionate  share  of  the  losses.  On  insolvency,  the 
rights  of  the  members  are  the  same.  None  can  be  paid  to  the  ex- 
clusion of  olhers,  nor  exempted  from  sharing  ratably  in  the  losses 
and  liabilities:  Leahy  v.  NaUonal  etc.  Assn.,  100  Wis.  655,  69  Am. 
Bt  Re«p.  945,  76  N.  W.  625. 

CONTRACT-  CHANGE  IN  LAW.— A  contract  cannot  be  rendered 
Invalid  by  a  subsequent  statute:  Stephens  v.  Southern  Pac.  B.  B. 
CJo.,  109  CaL  86.  50  Am.  St.  Rep.  17,  41  Pac  783. 
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PETERSON  V.  KOCH. 

[110  Iowa,  19,  81  N.  W.  IGO.] 

JUDGMENTS  —  VACATING  —  UNAVOIDABLE  CASUAL- 
TY.—A  person  who  employs  and  pays  counsel  tx)  make  his  defense 
has  a  right  to  rely  upon  his  attorney  to  inform  him  as  to  the  time 
of  trial  or  of  anything  required  of  him  for  the  purpose  of  defense, 
and  the  failure  of  such  attorney  to  inform  him  of  the  time  of  trial, 
or  to  appear  when  the  case  is  called  for  trial,  Is  an  "unavoidable 
casualty,"  which  entitles  him  to  a  vacation  of  the  judgment  ren- 
dered by  default,  and  to  a  new  trial. 

D.  A.  Wynkoop  and  J.  Hilsinger,  for  the  appellant. 

L.  A.  Ellis  and  W.  C.  Gregory,  for  the  appellee. 

*®  GIVEN",  J.  1.  The  facts  necessary  to  be  noticed  are  as 
follows:  At  the  June  term,  1894,  the  defendant,  a  brother  ^** 
of  J.  F.  Koch,  deceased,  presented  what  purported  to  be  the 
last  will  and  testament  of  said  deceased  to  said  court  for 
probate.  The  plaintiff  and  her  sister,  Caroline  M.  Eskelsen, 
grandchildren  of  the  deceased,  and  children  and  heirs  at  law 
of  his  daughter,  Catherine  Lange,  deceased,  employed  two  at- 
torneys practicing  in  said  court  to  appear  for  them,  and  resist 
the  probating  of  said  will.  Said  attorneys  appeared,  and  on 
June  4,  1894,  filed  exceptions  to  the  probating  of  said  instru- 
ment on  the  ground  of  mental  incapacity  of  the  said  J.  F.  Koch, 
deceased,  to  make  said  will.  At  the  November  term,  1894,  to 
wit,  November  9th,  the  case  was  reached  in  its  order  for  trial, 
and  tried,  no  one  appearing  for  said  contestants,  and  an  or- 
der entered  admitting  said  instrument  to  probate  as  the  last 
will  and  testament  of  said  J.  F.  Koch,  deceased.     On  January 
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4,  1895,  this  plaintiff  filed  her  petition  to  set  aside  said  order 
on  the  grounds  of  mental  incapacity,  fraud,  duress,  and  undue 
influence,  and  on  January  8,  1896,  she  filed  an  amended  and 
substituted  petition,  further  alleging  that  by  mistake,  accident, 
and  unavoidable  casualty  neither  plaintiff  nor  her  attorneys 
were  present  when  said  case  was  called  for  hearing  and  heard, 
and  asking  that  said  order  be  set  aside,  and  that  she  be  heard 
upon  her  exceptions  to  the  probating  of  said  will.  The  defend- 
ant answered,  joining  issue  on  the  allegations  of  incapacity, 
fraud,  duress,  and  undue  influence,  and  upon  the  allegations 
of  mistake,  accident,  and  unavoidable  casualty.  The  record 
shows  as  follows:  "This  case  is  tried  only  so  far  as  the  right 
of  the  plaintiff  to  have  the  order  or  judgment  of  the  court  ad- 
mitting the  will  in  question  to  probate  vacated  tr  set  aside. 
All  questions  as  to  competency  to  make  the  will  or  the  validity 
of  the  will  in  question  remain  untried."  Upon  the  hearing 
had  on  February  17,  1898,  judgment  was  rendered  setting  aside 
and  vacating  said  order  admitting  said  will  to  probate,  and  it 
is  from  this  judgment  that  the  defendant  appeals. 

^^  2.  Section  4091  of  the  code  provides  that  the  district 
court  in  which  a  final  judgment  or  order  has  been  rendered 
■"may,  after  the  term  at  which  the  same  was  rendered  or  made, 
Tacate  or  modify  the  same  or  grant  a  new  trial  for  unavoidable 
casualty  or  misfortune  preventing  the  party  from  prosecuting 
or  defending."  The  facts  relied  upon  by  the  plaintiff  as  show- 
ing unavoidable  casualty  and  misfortune  preventing  her  from 
defending  against  the  probating  of  said  will  are,  in  substance, 
these:  She  and  her  sister,  being  the  grandchildren  and  next 
of  kin  of  the  testator,  and  entitled  in  law,  in  the  absence  of  a 
will,  to  inherit  from  said  testator,  employed  attorneys,  as  al- 
ready stated,  to  resist  the  probating  of  said  will,  and  paid  them 
a  retainer  fee  of  one  hundred  dollars.  Being  unfamiliar  with 
proceedings  in  court,  and  the  times  of  the  terms  of  court,  and 
residing  distant  from  the  county  seat,  the  plaintiff  and  her  sis- 
ter, as  they  had  a  right  to  do,  relied  upon  said  attorneys  to 
represent  them  at  all  times  in  the  case,  and  to  inform  them  of 
the  time  at  which  it  would  be  called  for  trial.  So  far  as  ap- 
pears, said  attorneys  did  nothing  more  in  the  case  than  to  file 
the  exceptions  on  behalf  of  the  contestants  to  the  probating  of 
the  will.  Though  at  the  time  practicing  in  that  court,  they 
did  not  appear  at  the  trial,  nor  inform  their  clients  of  the  time 
of  the  trial,  or  that  they  would  not  appear  and  defend.  Many 
cases  are  cited  to  the  effect  that  negligence  of  one's  attorney  is 
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not  a  ground  for  new  trial.  An  examination  of  the  cases  cited 
shows  that  negligence,  whether  of  the  party  or  of  counsel,  is 
not  a  ground  for  new  trial,  and  that  the  client  is  only  held 
chargeable  with  the  negligence  of  his  attorney  when  that  negli- 
gence may  be  imputed  to  him;  or,  in  other  words,  when,  by 
the  exercise  of  care  on  his  part,  he  would  have  avoided  the  con- 
sequences of  the  negligence  of  his  attorney.  In  State  v.  Elgin, 
11  Iowa,  216,  cited  by  appellant,  it  is  said  that:  "The  forget- 
fulness  and  carelessness  of  counsel  are  the  substance  of  the  ex- 
cuse for  the  failure  of  the  defendant  to  plead.  We  do  **  not 
regard  the  showing  as  sufficient  to  Justify  us  in  interfering 
with  the  ruling  of  the  court ;  more  especially  do  we  feel  disposed 
not  to  reverse  the  judgment  for  this  reason,  as  we  do  not  think 
that  the  affidavits  showed  that  the  defendant  had  any  defense 
to  the  plaintiff's  right  to  recover."  In  Jones  v.  Leech,  46 
Iowa,  186,  cited  and  relied  upon  by  appellant,  the  ground  for 
new  trial  was  that  the  attorney  had  negligently  and  fraudu- 
lently failed  to  take  testimony  and  appear  and  defend  at  the 
trial.  This  negligence  might  fairly  be  imputed  to  the  client, 
as,  by  the  exercise  of  diligence,  he  would  have  known  of  the  fail- 
ure to  take  testimony  and  prepare  for  defense.  It  is  said :  "The 
law  regards  the  negligence  of  an  attorney  as  the  client's  own 
neglect,  and  will  give  no  relief  from  the  consequences  thereof. 
Abstractly  speaking,  this  is  correct,  but  if  the  negligence  of  the 
attorney  is  not  such  as  may  be  imputed  to  the  client,  and  is 
such  as  to  cause  unavoidable  casualty  or  misfortune,  preventing 
the  client  from  prosecuting  or  defending,  it  is  ground  for  new 
trial."  In  Grove  v.  Bush,  86  Iowa,  95,  53  N.  W.  88,  the  ground 
for  new  trial  was  the  failure  of  plaintiff's  attorney  to  appear  in 
the  case  at  the  proper  time  because  of  a  misapprehension  as  to 
when  the  case  would  be  called,  and  his  engagements  elsewhere. 
It  is  said:  "Parties  are  required  to  be  diligent  in  the  prepara- 
tion of  their  case  for  trial,"  and  it  was  held  under  the  facts  of 
that  case  "that  he  has  failed  to  show  sufficient  diligence  to  en- 
title him  to  a  new  trial."  The  conclusion  is  based,  somewhat 
at  least,  upon  the  fact  that  there  was  a  failure  upon  the  part 
of  the  plaintiff  to  exercise  diligence.  In  Church  v.  Lacy,  103 
Iowa,  235,  71  N.  W.  338,  the  failure  to  appear  and  defend  re- 
sulted solely  from  the  neglect  of  one  of  the  counsel,  through 
forgetfulness,  to  inform  his  partner  of  their  employment,  and 
as  to  the  status  of  the  case.  It  was  held  that  this  neglect  was 
not,  under  our  statute,  ground  for  granting  the  relief  asked. 
In  Ordway  v.  Suchard,  31  Iowa,  481,  it  was  held  that  the  ao- 
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cidental  misplacement  of  the  petition  and  notice  by  the  at- 
torneys, whereby  the  party  was  prevented  ^^  from  defending, 
was  an  accident,  for  which  a  new  trial  should  be  granted.  So 
far  as  the  question  under  consideration  is  concerned,  this  case 
is  identical  in  its  facts  with  that  of  Ennis  v.  Fourth  Street  etc. 
Assn.,  102  Iowa,  520,  71  N.  W.  426,  except  that  in  that  case 
the  attorney  had  absconded  before  the  trial.  In  employing  and 
paying  counsel  as  Ihey  did,  these  contestants  had  done  all  that 
could  be  expected  of  them  with  a  view  to  the  making  of  their 
defense.  They  had  a  right  to  rely  upon  their  attorneys  to  in- 
form them  as  to  the  time  of  the  trial,  or  as  to  anything  that 
might  be  required  of  them  for  the  purpose  of  defense ;  therefore 
it  cannot  be  said  that  they  were  negligent  in  failing  to  defend. 
They  had  no  reason  to  anticipate  the  failure  of  their  attorneys 
to  attend  to  the  case,  and  therefore  the  negligence  of  the  attor- 
neys cannot  be  imputed  to  them.  It  has  been  said,  as  we  have 
seen,  that  mere  negligence  of  the  party  or  his  attorney  is  not 
ground  for  new  trial  under  our  statute,  but  the  question  is^ 
whether,  where  the  failure  to  defend  is  attributable  to  the  neg- 
ligence or  bad  faith  of  the  attorney,  unavoidable  casualty  or 
misfortune  has  arisen  as  to  the  party,  preventing  him  from 
prosecuting  or  defending.  We  think  the  facts  of  this  case  bring 
it  within  the  rule  announced  in  Ennis  v.  Fourth  Street  etc^ 
Assn.,  102  Iowa,  520,  71  N.  W.  426,  that  the  failure  of  plain- 
tiff's counsel  to  appear  and  defend,  being  a  failure  which  plain- 
tiff had  no  reason  to  anticipate  or  to  provide  against,  was  an 
unavoidable  casualty  and  misfortune  that  entitles  her  to  have 
the  order  probating  the  will  set  aside,  and  to  be  heard  upon, 
her  exceptions. 
AflBrmed. 

Granger,  J.,  not  sitting. 


HcffUffonoe  or  Inadvertence  of  Attorney  as  Ground  for  Belief  from 

Judgment. 

Although  a  wide  discretion  Is  vested  In  courts  to  set  aside  or  va- 
cate judgments  because  of  the  neglect,  misconduct,  or  inadvertence- 
of  counsel  eoiployed  In  the  case,  the  general  rule  undoubtedly  is 
that  the  neglect  of  the  attorney  is  the  neglect  of  the  client,  and 
that  no  mistake,  inadvertence,  or  neglect  attributable  to  an  at- 
torney can  be  successfully  used  as  a  ground  for  relief,  unless  it 
would  have  been  excusable  If  attributable  to  the  client  The  acts 
and  omissions  of  the  attorney  in  such  case  are  those  of  the  client: 
Bpauldlng  V.  Thompson,  12  Ind.  477,  74  Am.  Dec.  221;  Tharp  v.  Mof- 
fltt,  94  Ind.  240;  Brumbaugh  v.  Stockman,  83  Ind.  683;  Indianapolis- 
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etc.  Ry.  Co.  v.  Hood,  130  Ind.  594,  30  N.  E.  705;  Moore  v.  Horner, 
]46  Ind.  287,  45  N.  B.  341;  Heatou  v.  Petei-sou,  G  Ind.  App.  1,  31  N. 
E.  1133;  Smith  v.  Tunstead,  56  Cal.  175;  Eld  wards  v.  Hellings,  103 
CaL  204,  37  Pac.  218;  Harper  v.  Mallory,  4  Nev.  447;  Welch  y. 
Challen,  31  Kan.  696,  3  Pac.  314;  Clark  v.  Ewing,  93  111.  572;  Metro- 
polltan  Life  Ins.  Co.  v.  BergeJi,  64  111.  App.  685;  Rawley  v.  Murray, 
69  111.  App.  428;  Scott  v.  Wright,  50  Neb.  849,  70  N.  W.  396;  Thomas 
V.  Chambers,  14  Mont  423,  36  Pac.  814;  Roberts  v.  AUman,  106 
N.  C.  391.  11  S.  E.  424;  Merritt  v.  Putnam,  7  Minn.  493;  State  v.  El- 
gin, 11  Iowa,  216;  Jones  v.  Leech,  46  Iowa,  186;  Myers  v.  Landrum,  4 
Wash.  762,  31  Pac.  33. 

A  party  may  be  held  excusable  for  relying  upon  the  diligence  of 
counsel,  who  has  been  neglectful,  only  when  it  appears  that  he  him- 
self has  not  been  neglectful,  but  has  given  all  proper  attention  to  the 
litigation:  Manning  v.  Roanoke  etc.  R.  R.  Co,  122  N.  O.  824,  28  S.  B. 
963.  Mere  neglect  of  an  attorney  to  defend  a  suit  will  not  discharge 
his  client  from  the  judgment  obtained  by  default  In  the  absence  of 
fraud:  Matthis  v.  Cameron,  62  Mo.  504. 

It  Is  no  excuse  for  an  appellant's  failure  to  file  a  remonstrance  be- 
fore a  bon.rd  of  highway  commissioners  that  his  attorney  was  negli- 
gent, as  the  negligence  of  the  attorney  is  the  negligence  of  the  client: 
Indianapolis  etc.  Ry.  Co.  v.  Hood,  130  Ind.  594,  30  N.  B.  705.  Al- 
though a  defendant  may  have  a  meritorious  defense  to  an  action, 
the  mere  neglect  of  his  counsel  to  file  an  answer  in  time,  which 
neglect  is  neither  explained  nor  excused,  is  not  ground  upon  which 
a  judgment  by  default  may  be  vacated:  Thomas  v.  Chambers,  14 
Mont  423,  36  Pac.  814.  It  is  generally  held  that  no  relief  from  a 
default  judgment  can  be  had  because  of  the  failure  of  counsel  to 
plead.  Thus,  a  default  will  not  be  opened  because  the  attorney  had 
prepared  a  demurrer  but  had  failed  to  file  it  by  reason  of  his  mis- 
calculation of  the  time  when  it  was  due:  People  v.  Rains,  23  CaL 
127.  Failure  of  defendant's  attorney  to  put  in  an  answer  In  time 
is  generally  such  neglect  on  his  part  that  it  cannot  be  excused  la 
order  to  entitle  the  defendant  to  have  the  judgment,  taken  for  want 
of  such  answer,  set  aside  or  reopened:  Dick  v.  Williams,  87  Wis.  651, 
58  N.  W.  1029;  East  St  Louis  v.  Thomas,  102  111.  453;  Bast  v.  Van 
Osdol,  75  Ind.  186;  Bailey  v.  TaafCe,  29  Cal.  423;  Williamson  v.  Cum- 
mings  etc.  Co.,  95  Cal.  652,  30  Pac.  762;  Schultz  v.  Meiselbar,  144 
111.  26,  32  N.  E.  550;  White  v.  White,  169  Mass.  52,  47  N.  E.  499; 
Butler  V.  Morse,  66  N.  H.  429,  23  Atl.  90,  wherein  It  was  said  that 
the  only  ground  relied  upon  for  vacating  the  decree  and  judgment 
of  foreclosure  is  the  neglect  of  petitioner's  counsel  in  that  suit  to 
file  an  answer  setting  up  a  partial  failure  of  consideration  in  the 
mortgage  debt  Whether  the  failure  to  do  this  occasioned  any  In- 
justice to  the  petitioner  it  is  unnecessary  to  determine,  because  the 
neglect  of  the  attorney  must  be  regarded  as  the  neglect  of  the  peti- 
tioner himself.  When  a  party  selects  an  attorney  of  the  court  to 
conduct  his  case  in  his  stead  and  place,  he  confers  upon  the  attorney 
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authority  to  take  such  action  In  its  prosecution  or  defense  as  he 
may  decide  to  be  legal,  proper,  or  necessary  in  the  management  of 
the  cause;  his  acts  are.  In  the  absence  of  fraud,  the  acts  of  his 
client,  and  the  rule  that  a  party  cannot  In  equity  find  relief  from 
the  consequences  of  his  own  negligence  is  equally  applicable  where 
the  neglect  Is  that  of  his  attorney,  employed  In  the  management  of 
the  case:  Butler  v.  Morse,  66  N.  H.  431,  23  Atl.  90.  And  to  the  same 
effect  Noye  Mfg.  Co.  v.  Wheaton  Boiler  Mill  Co.,  60  Minn.  117,  61 
K  W.  910;  IJonnifield  v.  Thorp,  71  Fed.  924.  Failure  of  defendant's 
attorney  to  act  In  any  manner,  or  even  file  an  appearance,  Is  not 
such  excusable  neglect  as  entitles  to  relief:  Winston  v.  Western  etc. 
R.  R.  Co.,  95  N.  C.  385. 

Some  cases  are  found,  however,  where  the  neglect  of  the  attorney 
to  plead  was  excused.  Thus,  in  Taylor  v.  Pope,  106  N.  C.  267,  19 
Am.  St.  Rep.  530,  11  S.  E.  257,  it  was  held  that  a  judgment  by  de- 
fault was  properly  set  aside  on  the  ground  of  excusable  neglect, 
when  such  judgment  was  entered  through  the  failure  of  counsel  to 
enter  a  plea  for  defendant,  after  being  employed  and  left  in  attend- 
ance upon  the  court  Counsel's  laches  as  to  his  duty  to  enter  an 
appearance  and  file  proper  pleadings  cannot.  In  such  case,  be  attrib- 
uted to  the  defendant  to  his  prejudice.  To  the  same  effect  Seaxles 
V.  Christensen,  5  S.  Dak.  650,  60  N.  W.  29.  A  default  for  not  plead- 
ing may  be  opened,  when  it  is  suffered  by  the  neglect  of  the  attor- 
ney, who  is  insolvent:  Meacham  v.  Dudley,  6  Wend.  514.  Or,  if  he 
Is,  by  his  habits,  rendered  Incompetent  to  take  charge  of  the  case 
and  wholly  neglects  all  proceedings  therein:  Elston  v.  Schilling,  7 
Robt  74.  Where  defendant  resides  at  a  long  distance  from  the  place 
of  trial,  has  retained  an  attorney  to  represent  him,  and  has  fur- 
Dished  him  with  the  facts  necessary  for  his  answer,  but  the  attorney 
fails  to  make  proper  defense  by  answer,  or  to  notify  the  defendant 
that  his  presence  Is  necessary  at  the  trial,  and  judgment  by  default 
for  want  of  answer  is  entered,  the  defendant  is  entitled  upon  a 
proper  showing  to  have  the  judgment  set  aside,  as,  In  such  case, 
the  neglect  of  the  attorney  Is  not  that  of  the  client:  Gwathney  v. 
Savage,  101  N.  C.  103.  7  S.  E.  661;  Heardt  v.  McAllister,  9  Mont  405, 
21  Pac.  263.  If  an  attorney  fails  to  appear  and  file  an  answer  be- 
cause he  has  accidentally  misplaced  the  petition  and  notice,  whereby 
the  case  is  overlooked  by  him,  and  judgment  taken  by  default.  It 
bas  been  held  that  the  client  of  such  attorney  is  entitled  to  have 
the  default  judgment  vacated.  This,  we  think,  is  the  limit  of  liberal 
discretion,  but  such  is  the  ruling  in  Ordway  v.  Suchard,  31  Iowa,  481. 
That  an  attorney  while  busily  engaged  in  drawing  an  answer  is 
called  away  to  another  county  to  attend  court  where  he  is  detained 
until  after  a  default  judgment  has  been  entered,  has  also  been  held 
as  an  excuse,  for  which  such  judgment  might  be  set  aside:  Horton 
V.  New  Pass  etc.  Co.,  21  Nev.  184,  27  Pac.  376.  lOia 

If  a  defendant  employs  a  firm  of  attorneys  to  defend  his  suit  and 
the  partner  with  whom  the  arrangement  la  made  leaves  the  place 
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of  trial  temporarily,  or  Is  engaged  in  another  court,  ot  from  other 
rause  Is  unable  to  attend  to  the  case  himself,  and  inadvertently 
neglects  to  notify  his  copartner  of  the  employment  of  the  firm,  and 
as  a  result  judgment  by  default  Is  taken,  such  facts  constitute  no 
ground  for  setting  such  judgment  aside,  as  in  such  case  the  rule 
that  the  negligence  of  the  attorney  is  the  negligence  of  the  client  ap- 
plies, and  the  court  is  always  warranted  in  enforcing  it,  unless  it 
clearly  appears  that  the  default  and  judgment  will  work  gross  injus- 
tice to  the  defendant:  Metropolitan  Life  Ine.  Co.  v.  Bergen,  64  111. 
App.  685;  Heaton  v.  Peterson,  6  Ind.  App.  1,  31  N.  B.  1133;  Ganzer 
V.  Schiffbauer,  40  Neb.  633,  59  N.  W.  98. 

Failure  of  thip  attorney  employed  to  appear  and  defend  the  case 
Is  generally  such  neglect  as  precludes  the  client  from  any  relief  from 
the  judgment  taken  by  default,  on  the  principle  that  the  negligence 
of  an  attorney  at  law  in  failing  to  avail  himself  of  a  defense  to  an 
action  at  law  or  to  appear  for  his  client  Is  the  negligence  of  the 
client,  and  bars  relief  in  equity,  whether  the  attorney  Is  Insolvent 
or  not:  Athens  Leather  Mfg.  Co.  v.  Myers,  98  Ga.  396.  25  S.  E.  503; 
Phillips  V.  Collier,  87  Ga.  66,  13  S.  E.  260.  Thus,  if  a  person,  when 
sued  with  another,  relies  solely  upon  the  promise  of  his  codefendant, 
who  is  also  an  attorney  at  law,  to  take  care  of  his  Interests  and  ap- 
pear and  make  defense  for  both,  and  long  thereafter  the  action  is 
dismissed  as  to  such  codefendant,  and  judgment  entered  by  default 
against  the  other,  the  latter  cannot,  without  having  taken  any  other 
steps  to  present  his  defense,  enjoin  the  collection  of  the  judgment. 
In  such  case  the  negligence  of  his  codefendant  is  the  negligence  of 
himself:  Bardonski  v.  Bardonskl,  144  IlL  284,  33  N.  E.  39. 

The  failure  of  an  attorney,  who  has  filed  an  answer  and  promised 
to  defend  a  case,  to  appear  at  the  trial  and  present  his  defense  is  no 
ground  for  setting  aside  the  judgment:  Woolley  v.  Sullivan,  92  Tex. 
28,  45  S.  W.  377,  46  S.  W.  629.  An  attorney  is  presumed  to  know  the 
rules  of  the  court  in  which  he  appears,  and  his  absence  from  the  trial 
because  of  want  of  such  knowledge  is  not  such  excusable  neglect  as 
to  authorize  relief  from  the  judgment:  Brooks  v.  Johnson,  122  Cal. 
569,  55  Pac.  423.  A  party  defaulted  by  reason  of  his  attorney's  for- 
getting the  day  of  trial,  or  forgetting  to  inform  his  partner  of  the  day 
of  trial  in  his  absence,  furnishes  no  ground  for  relief  by  the  client 
Such  case  is  one  of  pure  negligence  on  the  part  of  the  attorney,  and 
must  be  regarded  as  the  negligence  of  the  client:  Babcock  v.  Brown, 
25  Vt.  550,  60  Am.  Dec.  290;  Davidson  v.  HeCfron,  31  Vt.  688;  Balti- 
more etc.  R.  R.  Co.  V.  Flinn,  2  Ind.  App.  55,  28  N.  E.  201;  Church  v. 
Lacy,  102  Iowa,  235,  71  N.  W.  338.  If  an  attorney  Is  notified  that 
a  case  is  set  for  trial  on  the  day  previous  thereto,  and  he  does  not' 
attend,  and  judgment  is  taken  by  default,  such  default  will  not  be 
set  aside  in  the  absence  of  a  showing  that  he  has  made  preparation 
for  the  trial,  that  he  has  had  no  time  for  thatjuicpose,  or  that  he  has 
made  reasonabIe~applicatIon  to  the  court  for  delay:  Rawley  v.  Mur- 
ray, 69  IlL  App.  428.    If  a  plaintiCC  has  two  counsel  employed  to 
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represent  him,  the  absence  of  his  leading  counsel  without  leave 
when  the  case  Is  regularly  called  for  trial  does  not  entitle  the  client 
to  have  the  Judgment  against  him  set  aside,  If  one  of  his  couns^ 
Is  present  when  the  case  Is  disposed  of,  and  he  makes  no  motion 
for  a  continuance  because  of  the  absence  of  the  leading  counsel 
or  upon  any  other  ground:  Parker  v.  Belcher,  87  Ga.  110,  13  S.  E. 
814.  The  neglect  of  the  attorney  employed  in  the  case  in  not  being 
present  In  court  on  the  day  of  and  at  the  time  of  trial  because  of 
business  at  that  time  in  another  court,  or  because  of  urgent  business 
elsewhere  at  the  time,  is  not  generally  excusable  so  as  to  entitle 
the  client  to  relief  from  the  Judgment.  Thus,  where  a  case  comes 
on  for  trial  in  its  regular  order,  under  the  rules  of  the  court  In  which 
1  It  Is  at  Issue,  at  a  time  when  counsel,  being  engaged  elsewhere,  and 
lowing  to  a  different  rule  In  an  adjoining  circuit,  does  not  expect  it 
jto  come  on,  and  in  consequence  of  which  he  is  not  present  at  the 
trial,  this  Is  no  ground  for  a  new  trial,  in  the  absence  of  misrepre- 
Isentations  or  bad  faith  on  the  part  of  counsel  on  the  other  side: 
'  Holloway  v.  Holloway,  97  Mo.  628,  10  Am.  St.  Rep.  339,  11  S.  W.  233. 
The  fact  that  counsel  had  business  of  a  professional  nature  in  two 
courts  on  the  same  day,  and  was  absent  from  one  under  a  mistaken 
belief  that  he  had  leave  of  absence  to  attend  business  In  the  other. 
Is  no  cause  for  setting  aside  a  Judgment  rendered  In  his  absence: 
Western  etc.  R.  R.  Co.  v.  Pitts,  79  Ga.  532,  4  S.  E.  921.  Absence  of 
an  attorney  at  the  time  of  trial  is  not  ground  for  relief,  even  though 
ho  Is  professionally  engaged  in  another  court  at  the  time,  and  has 
informed  the  opposing  counsel  that  such  would  be  the  condition  of 
affairs  at  that  time:  Claussen  v.  Johnson,  32  S.  O.  86,  11  S.  E.  209. 
Or  If  counsel  writes  to  the  opposing  attorney  requesting  a  continu- 
ance, and  before  receiving  an  answer  leaves  his  place  of  business 
on  other  business  and  cannot  be  found  in  time  to  receive  information 
that  a  continuance  wx)uld  not  be  consented  to,  his  neglect  is  inex- 
cusable, and  a  Judgment  by  default  taken  In  his  absence  will  not  bo 
vacated:  Lowell  v.  Ames,  6  Mont  187,  9  Pac.  826. 

The  fact  that  counsel  was  very  busy  with  other  professional  mat- 
ters or  other  business  at  the  time  of  trial  Is  not  ground  for  relief 
from  a  Judgment  by  default  granted  by  reason  of  the  absence  of 
such  counsel:  Bonnlfleld  v.  Thorp,  71  Fed.  924;  Hevick  v.  St  Louis 
etc.  Assn.,  22  Mo.  App.  629.  Or  such  fact,  coupled  with  the  fact  that 
the  attorney  was  also  embarrassed  by  attention  upon  members  of 
his  family,  who  were  ill,  Is  no  suflacient  excuse  for  the  neglect  of 
such  attorney  In  not  being  present  at  the  trial,  or  having  some  one 
represent  him:  Herbst  Importing  Co.  v.  Hogan,  16  Mont  384,  41  Pac 
186.  Nor  is  the  fact  that  defendant's  attorney  was  engaged  In  other 
business  at  the  time  of  the  hearing,  and  that  a  settlement  thereof 
was  expected,  sufficient  reason  for  relief:  Dick  v.  Williams,  87  Wis. 
651,  R8  N.  W.  1029.  If  a  defendant  knowing  that  his  case  stands  tor 
trial  at  a  certain  term  of  court  fails  to  be  present  at  the  time  of 
trial,  the  failure  of  his  counsel  to  attend,  or  to  notify  him  of  the 
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day  of  trial,  although  he  lives  at  a  ^eat  distance.  Is  not  ground  for 
relief.  In  such  case  the  neglect  of  the  counsel  Is  the  neglect  of  his 
client:  Cohb  v.  O'Hagan,  81  N.  C.  293.  And  the  same  result  follows 
if  both  counsel  and  client  depend  on  a  third  attorney  to  notify  them 
of  the  time  of  trial  and  he  neglects  to  do  so:  Jackson  v.  Woodruff, 
57  Ark.  600,  22  S.  W.  566. 

Many  cases  are  found,  however,  where  the  failure  of  the  attorney 
employed  to  attend  the  trial  caused  by  his  inadvertence,  mistake,  or 
engagement  elsewhere  at  the  time,  or  his  absence  from  some  other 
cause,  has  been  considered  by  the  court  sufficient  ground  for  reopen- 
ing the  judgment  rendered  by  default  because  of  such  absence.  In 
such  case,  though  the  attorney  may  have  been  guilty  of  neglect, 
such  neglect  has  been  excused  on  various  grounds.  Thus,  If  through 
some  oversight  or  inadvertence  counsel  has  failed  to  notice  that  a 
case  was  on  the  calendar  for  trial  on  a  certain  day,  during  the  whole 
of  which  he  was  actively  engaged  in  another  courtroom,  a  judgment 
rendered  by  default  upon  an  amended  complaint  may  be  set  aside, 
especially  when  an  answer  setting  up  a  good  defense  to  the  original 
answer  was  on  file  in  the  court:  Hermance  v.  Cunningham,  49  Neb. 
S97,  69  N.  W.  311.  A  default  inadvertently  permitted  by  a  party 
having  a  substantial  defense,  through  the  mistake  of  his  attorney 
In  calculating  the  time  allowed  him  in  which  to  file  an  answer  un- 
der the  peculiar  circumstances  of  the  case,  presents  a  case  In  which 
great  latitude  should  be  exercised  in  setting  the  judgment  aside, 
though  the  attorney  Is  guilty  of  neglect:  Harbaugh  v.  Honey  Lake 
etc.  Co.,  109  Cal.  70,  41  Pac.  792.  And  if  defendant's  attorney 
wrongfully  declines  to  file  an  answer  which  he  has  in  his  possession, 
disclosing  a  meritorious  defense,  and  refuses  to  appear  at  the  trial 
or  take  further  action,  and  suffers  the  case  to  go  by  default  before 
the  defendant  is  informed  or  can  act  in  the  matter,  such  default 
should  be  set  aside:  Simpkins  v.  Simpklns,  14  Mont.  386,  43  Am.  St. 
Rep.  641,  36  Pac.  759.  If  a  case  Is  called  for  trial  contrary  to  the 
terms  of  an  agreement  betAveen  opposing  counsel,  and  in  the  ab- 
sence of  the  party  or  his  attorney,  a  default  entered  In  such  case 
should  be  set  aside  and  a  new  trial  granted:  Council  Bluffs  etc.  Co, 
V.  Jennings,  81  Iowa,  470,  46  N.  W.  1006. 

It  seems  that  a  very  much  wider  discretion  may  be  exercised  in 
divorce  than  in  other  cases,  and  that  any  inadvertence  which  pre- 
\ents  the  attorney  for  the  party  defaulted  from  appearing  is  such 
excusable  neglect  as  entitles  him  or  her  to  relief:  Wads  worth  v. 
Wads  worth,  81  Cal.  182,  15  Am.  St,  Rep.  38,  22  Pac.  648.  A  judg- 
ment by  default  obtained  during  the  absence  of  a  party  and  his 
attorney  from  the  trial,  due  to  the  excusable  mistake  of  the  attor- 
ney as  to  the  time  set  for  the  trial,  may  be  set  aside  In  the  discre- 
tion of  the  court:  Dougherty  v.  Nevada  Bank,  68  Cal.  275,  9  Piac.  112; 
Pearson  v.  Drobaz  Fishing  Co.,  99  Cal.  425,  34  Pac.  76.  Failure  to 
reach  the  place  of  trial  in  time  for  the  trial,  caused  by  the  delay  of  a 
railroad  train,  is  excusable  neglect  entitling  the  party  defaulted  to  re- 
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Uef :  Yetzer  v.  Martin,  58  Iowa.  612,  12  N.  W.  630;  Fulweiler  v.  Hog'» 
Back  Min.  Co.,  83  Cal.  126,  23  Pac.  65;  Omro  v.  Ward,  19  Wis.  2^9. 
The  contrary  mle  was  maintained  in  Caugliey  v.  N.  P.  Eleratcvr  Co.» 
51  Minn.  324,  53  N.  W.  545,  wliere  it  was  held  that  a  railroad  wreclc 
was  not  sufficient  excuse  for  nonattendance  at  the  trial.  If  the  at- 
torney might  have  informed  the  court  by  telegram  of  his  delay  and 
thus  obtained  a  postponement  of  the  trial.  If  the  attorney  miscal- 
culates the  progress  of  the  court's  business  to  the  extent  of  twenty 
minutes,  and  the  ease  is  taken  up  out  of  order  and  a  default  entered, 
the  party  defaulted  Is  entitled  to  present  his  defense  on  the  ground 
of  the  excusable  neglect  of  the  attorney:  Slack  v.  Casey,  22  111.  App. 
412.  If  the  attorney  is  informed  by  the  cler£  of  the  court  that  no 
business  Is  to  be  transacted  by  the  court  until  after  a  certain  date, 
and  such  attorney,  relying  upon  such  statement  does  not  appear, 
and  Judgment  Is  taken  by  default  when  the  case  is  called  for  trial 
before  such  date,  the  negligence  of  the  attorney  is  excusable,  and 
the  default  may  be  set  aside:  Anaconda  Min.  Co.  v.  Saile,  16  Mont. 
8,  50  Am.  St.  Rep.  472,  39  Pac.  909.  If  the  attorney  is  negligent  and 
such  neglect  is  caused  by  the  failure  of  the  clerk  of  court  to 
notify  him  of  the  date  set  for  the  trial,  as  he  is  required  by  the 
rules  to  do,  the  neglect  is  excusable,  and  a  judgment  by  default  be- 
cause of  the  nonappearance  of  such  attorney  will  be  vacated:  Collier 
V.  Fitzpatrlck,  22  Mont.  553,  57  Pac.  181.  An  unforeseen  accident 
of  a  serious  nature  happening  to  the  attorney  or  to  his  immediate 
relative  is  sometimes  sufficient  to  excuse  his  nonattendanee  to  a 
case  intrusted  to  him,  especially  where  he  has  a  good  defense  which 
he  is  thereby  prevented  from  presenting.  Thus,  where  the  attorney 
while  engaged  in  drawing  an  answer  In  a  case  for  his  client  receives 
a  telegram  that  his  brother  has  been  shot  and  dangerously  wounded, 
and  he  at  once  goes  to  his  relief,  where  he  is  compelled  to  stay 
several  days,  this  is  sufficient  to  excuse  his  neglect  in  failing  to  file 
his  answer  in  time:  Burns  v.  Scooffy,  98  Cal.  271.  33  Pac.  86:  and  the 
same  rule  applies  where  the  attorney,  under  similar  circumstances, 
is  called  away  to  attend  the  funeral  of  his  mother  in  law,  and  judg- 
ment by  default  la  taken  In  his  absence:  Green  v.  Stobo,  118  Ind, 
832,  20  N.  E.  850.  Sickness  of  the  attorney  or  of  an  immediate 
member  of  his  family,  whereby  he  Is  prevented  from  pleading  or 
attending  the  trial  and  presenting  his  defense,  Is  generally  such  in- 
advertence, unavoidable  casualty,  or  misfortune,  or  a  failure  to  at- 
tend to  the  case  for  this  reason  is  such  excusable  neglect  that  tlie 
party  may  subsequently  have  the  Judgment  rendered  against  him 
opened  or  vacated:  Stout  v,  Lewis,  11  Mo.  438;  Hill  v.  Crump,  24 
Ind.  291;  Brlstor  v.  Galvln,  62  Ind.  352;  Snell  v.  Iowa  Homestead 
Co.,  67  Iowa,  405,  25  N.  W.  678;  WIshard  v.  McNeil,  78  Iowa,  40,  42 
N.  W,  678;  Callanan  v.  Nattonal  Bank,  84  Iowa,  8,  50  N.  W.  69;  Har- 
ralson  v.  McArthur.  87  Ga.  478,  13  S.  E.  594;  Nye  v.  Swan,  42  Minn. 
243,  44  N.  W.  9.  The  sickness  of  the  attorney's  wife  Is  an  excuse  for 
his  neglect  In  not  attending  tx>  the  case,  and  entitles  his  client  to  re- 
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Uef :  Lenmlng  v.  McMillan,  59  Ark.  162,  43  Am.  St  Rep.  26,  26  S.  W. 
822;  Hill  v.  Crump,  24  Ind.  291.  The  prevalence  of  smallpox  in  the 
town  where  the  courthouse  Is  situated  has  also  been  held  ground 
upon  which  to  excuse  the  neglect  of  the  attorney  in  not  attending 
the  trial  on  the  day  when  It  was  set  for  hearing:  Banlc  ot  Princeton 
V.  Johnston,  41  W.  Va.  550,  23  S.  E.  517.  It  has  been  held,  however, 
that  the  sicliness  of  counsel  when  the  time  to  plead  or  to  attend 
the  trial  has  been  extended,  which  is  known  to  the  client  In  time 
that  he  might  have  employed  other  attorneys,  furnishes  no  ground 
for  equitable  relief  against  a  judgment,  taken  by  default:  Clark  v. 
Ewing,  93  111.  572:  Haggin  v.  I.orentz,  13  Mont  406,  34  Pac.  607. 
Under  such  circumstances  the  Illness  of  a  child  of  tbe  attorney's  is 
not  ground  for  relief:  Cress  well  v.  White,  3  Ind.  App.  306,  39  N.  B. 
612. 


INDEPENDENT  SCHOOL  DISTEICT  v.  HUBBARD. 
[110  Iowa,  58,  81  N.  W.  241.] 

PUBLIC  OFFICERS  —  SURETIES  —  EVIDENCE  OF  IN- 
DEBTEDXESS.— Books  of  account  kept,  and  reports  and  state- 
ments made,  by  a  public  officer  in  his  official  capacity  concerning 
the  receipts  and  expenditures  of  his  office  are  admissible  as  evi- 
dence of  his  Indebtedness  against  him  and  his  sureties. 

PUBLIC  OFFICERS— SETTLEMENT— CONCLUSIVENESS. 
If  a  re-elected  public  officer  makes  an  official  settlement  of  his 
accounts,  and  produces  the  funds  in  his  control  before  his  bond  is 
approved,  as  required  by  statute,  such  settlement  is  conclusive,  ia 
tbe  absence  of  fraud  or  mistake,  and  no  inquiry  can  be  made  as  to 
the  source  of  the  necessary  funds. 

PUBLIC  OFFICERS  —  SETTLEMENT  —  SURETIES  FOR 
SECOND  TERM- ESTOPPEL.— If  funds  in  the  control  of  a  re- 
elected public  officer  are  not  actually  produced  on  his  settlement 
for  his  first  term  before  the  approval  of  his  bond,  as  required  by 
statute,  his  sureties  are  not  estopped  from  showing  that  a  defal- 
cation, for  which  they  are  sought  to  be  charged,  in  fact  occurred 
prior  to  the  making  and  approval  of  their  bond. 

PUBLIC  OFFICERS  — SETTLEMENT  — SURETIES  FOR 
SECOND  TERM— BURDEN  OF  PROOF.— If  a  re-elected  public 
officer  has  made  an  official  settlement  for  his  first  term  before  the 
approval  of  his  official  bond  for  his  second  term,  as  required  by 
statute,  the  burden  of  proof  Is  on  his  sureties  to  show  a  failure  to 
produce  all  of  the  funds  in  his  control  on  such  settlement,  and  their 
misappropriation  prior  to  the  taking  effect  of  their  bond. 

PUBLIC  OFFICERS— SURETIES— DUTY  OP  OBLIGEE.— 
The  obligee  In  an  official  bond  is  not  bound  voluntarily  to  warn  the 
surety  of  the  known  dishonesty  of  his  principal. 

PUBLIC  OFFICERS  —  SETTLEMENT  —  SURETIES  FOR 
SECOND  TERM.— Certificates  of  deposit  issued  by  a  solvent  bank 
to  a  re-elected  public  officer,  and  treated  as  cash  at  his  settlement 
for  his  first  term,  must  be  treated  as  cash  In  a  suit  on  his  bond  for 
bis  second  terra  approved  after  such  settlement 
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PUBLIC  OFFICERS  —  SETTLEMENT  —  CONVERSION  — 
STJREa'IES  FOR  SECOND  TERM.— The  fact  that  money  repre- 
sented by  certificates  of  deposit  produced  by  a  re-elected  public 
officer,  and  treated  as  cash  In  his  settlement  for  his  first  term,  is 
temporarily  borrowed  on  his  private  note,  does  not  affect  the  title 
to  the  fund,  and  If  he  afterward  uses  the  money  to  pay  such  note 
this  amounts  to  a  conversion,  for  which  the  sureties  on  his  bond 
for  his  second  term,  approved  after  such  settlement,  are  liable. 

PUBLIC  OFFICERS— SETTLEMENT  — SURETIES  FOR 
SECOND  TERM.— If  certificates  of  deposit  issued  by  an  Insolvent  , 
bank  to  a  re-elected  county  officer  are  treated  as  cash  In  his  set- 
tlement for  his  first  term,  and  before  the  approval  of  his  bond  for 
his  second  term,  the  sureties  on  his  bond  for  such  second  term  are 
not  liable  for  the  loss  occasioned  thereby. 

PUBLIC  OFFICERS-SETTLEMENT- BVIDENOB-SURB- 
TIES  FOR  SECOND  TERM.— Statements  made  by  a  re-elected 
public  officer  during  his  settlement  of  aceoTints  for  his  first  term 
are  admissible  in  evidence  In  an  action  on  his  official  bond  for  his 
second  term. 

PUBLIC  OFFICERS— SURETIES  FOR  SECOND  TERMl— 
Sureties  on  the  bond  of  a  re-elected  public  officer  cannot  avoid  lia- 
bility on  account  of  false  statements  as  to  such  officers'  accounts 
made  before  their  bond  was  executed,  without  authority,  and  hav- 
ing no  connection  with  such  officers'  official  dutlea 

PUBLIC  OFFICERS— SURETIES  FOR  SECOND  TERM.— 
Good  faith  or  diligence  in  the  obligee  in  an  official  bond  in  treating 
evidence  of  debt  as  money  in  making  a  settlement  with  a  re-elected 
officer  for  his  first  term  cannot  be  considered  in  deciding  the  ques- 
tion as  to  when  he  embezzled  public  money,  In  an  action  against 
the  sureties  on  his  bond  for  his  second  term. 

W.  Milchrist  and  T.  G.  Henderson,  for  the  appellant 

Marks  &  Mould  and  Bevington  &  Kennedy,  for  the  appellee. 

•**  LADD,  J.  Harry  Hubbard  was  chosen  treasurer  of  the 
independent  school  district  of  Sioux  City  by  its  board  of  di- 
rectors in  September,  1893,  and  each  year  thereafter  until 
March  31,  1898,  when,  under  the  provisions  of  the  code,  section 
2754,  his  successor  was  elected  by  the  voters  of  the  district.  At 
that  time  he  should  have  had  in  money  belonging  to  the  differ- 
ent funds  $50,174.31.  When  this  amount  was  demanded  by 
his  successor  in  office,  he  failed  to  turn  it  over,  and  this  action 
was  instituted  for  the  recovery  thereof  from  him  and  the  surety 
on  his  bond,  the  American  Surety  Company  of  New  York. 
The  latter  only  defended.  The  bond  covered  a  period  of  one 
year  from  September  20,  1897,  though  Hubbard's  term  of  office 
expired  in  March,  1898.  The  issues  raised  by  the  answer  in- 
volved the  settlement  of  Hubbard  with  the  board  in  September, 
1897,  and  the  validity  of  this  bond.  These  will  sufficiently  ap- 
pear when  considered.  The  introduction  in  evidence  of  his  an- 
nual report  to  the  board  of  directors  of  September,  1897,  and 
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his  final  report  made  in  March,  1898,  together  with  his  hook 
of  account  as  treasurer,  made  out  a  prima  facie  case.  The  stat- 
ute, as  it  formerly  stood,  required  him  to  keep  "a  correct  ac- 
count of  all  expenses  and  receipts  in  a  book  provided  for  that 
purpose,'*  and  "to  make  to  the  board  on  the  third  Monday  in 
September  a  full  and  complete  annual  report,"  and  a  statement 
of  the  finances  of  the  district  whenever  requested  by  the  board : 
<l!ode  1873,  sees.  1747,  1751 ;  and  the  provisions  of  the  code 
«re,  in  substance,  the  same :  ®*  Code,  sees.  2768,  2769.  These  re- 
ports were  prepared,  and  his  book  of  account  kept  by  him  in 
his  oflRcial  capacity  as  treasurer;  and,  as  all  officers  are  pre- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  to  have 
properly  discharged  their  duties,  the  book  of  account  was  rightly 
received  as  an  accurate  record  of  the  receipts  and  expenditures 
of  the  district,  and  the  reports  as  true  statements  of  its  finances, 
without  other  proof  of  being  correct.  There  is  some  conflict 
in  the  authorities  as  to  the  conclusiveness  of  such  accounts  and 
{reports,  but  none  as  to  their  admissibility  as  evidence  of  in- 
debtedness against  the  official  and  his  sureties.  The  authorities 
are  collated  in  a  note  to  Coleman  v.  Pike  Co.,  83  Ala.  326,  3 
Am.  St  Eep.  746,  3  South.  755 ,  United  States  v.  Boyd,  6  How. 
29,  and  Chicago  v.  Gage,  95  111.  593,  35  Am.  Eep.  197. 

2.  According  to  the  statement  made,  the  treasurer  should 
have  had  in  September,  1897,  the  sum  of  $48,339.08,  and  he 
is  presumed  to  have  had  on  hand  at  that  time  all  the  funds  with 
which  he  was  chargeable:  District  Tp.  of  Fox  v.  McCord,  54 
Iowa,  347,  6  N.  W.  536.  The  statute  provided  that,  when  a 
*'re-elected  officer  has  had  public  funds  or  property  in  his  con- 
trol, under  color  of  his  office,  his  bond  shall  not  be  approved 
imtil  he  has  produced  and  fully  accounted  for  such  funds  and 
property  to  the  proper  person  to  whom  he  should  account  there- 
for": Code  1873,  sec.  690.  See  Code,  sec,  1193.  If  the  settle- 
ment of  Hubbard  was  made,  and  all  the  funds  and  property  of 
the  district  were  actually  produced,  as  required  by  law,  such 
settlement,  in  the  absence  of  fraud  or  mistake,  is  conclusive, 
and  no  inquiry  will  be  tolerated  concerning  the  source  from 
whence  any  of  the  necessary  money  was  derived:  Boone  County 
V.  Jones,  54  Iowa,  699,  37  Am.  Rep.  229,  2  N.  W.  987;  7  N. 
W.  155;  Morley  v.  Metamora,  78  111.  394,  20  Am.  Rep.  266; 
Oage  V.  Chicago,  2  111.  332.  This  duty  of  settling  and  requir- 
ing the  production  of  funds  before  approving  the  bond,  how- 
€ver,  is  due  to  the  public  and  not  *^  to  the  surety.  Even  in 
the  absence  of  settlement  he  is  liable  for  any  defalcation  during 
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the  life  of  the  bond.  The  board  of  directors,  as  such,  were 
•under  no  obligation  to  look  after  the  interests  of  the  American 
Surety  Company,  or  to  protect  it  from  liability:  Palmer  v. 
Woods,  75  Iowa,  402,  39  IST.  W.  668;  Held  v.  Bagwell,  58  Iowa, 
144,  12  N.  W.  226;  Board  of  Supervisors  v.  Otis,  62  N.  Y.  88. 
But  the  surety  cannot  be  held  liable  for  funds  not  produced 
at  such  settlement,  and  which  were  appropriated  by  the  treas- 
urer during  some  previous  term:  District  Tp.  of  Milford  v. 
Morris,  91  Iowa,  198,  51  Am.  St.  Eep.  338,  59  N".  W.  274; 
Webster  County  v.  Hutchinson,  60  Iowa,  721,  9  N.  W.  901,  12 
N.  W.  534.  As  proof  of  a  settlement  establishes  a  prima  facie 
case,  the  burden  is  cast  on  the  surety  to  show  the  failure  to  pro- 
duce funds,  and  their  misappropriation,  prior  to  the  taking 
effect  of  his  bond. 

3.  The  statutes  contemplate  the  actual  production  of  money 
belonging  to  the  public  in  making  these  settlements.  Taxes 
are  paid  in  money,  which  is  turned  over  to  the  school  treasurer. 
He  has  no  authority,  under  the  law,  to  invest  or  deposit  it,  or  to 
pay  it  out,  save  under  the  direction  of  the  board  on  orders  duly 
signed  for  the  expenses  of  the  district.  Having  no  legal  right 
to  change  its  form,  how  can  he  be  permitted  to  produce  any 
balance  in  his  hands,  except  in  the  kind  he  has  received?  In 
Boone  County  v.  Jones,  54  Iowa,  706,  37  Am.  Rep.  229,  7  N. 
W.  155,  the  court  said:  "It  must  be  presumed  that  the  members 
of  the  board  did  their  duty  by  counting  the  money  which  his 
(the  treasurer's)  report  showed  should  be  on  hand."  In  Web- 
ster County  V.  Hutchinson,  60  Iowa,  721,  9  N".  W.  901,  12  N. 
W.  534,  the  board  of  supervisors  had  counted,  as  funds,  many 
thousands  of  dollars  in  certificates  of  deposit,  checks,  and  other 
promises  to  pay,  which  had  been  loaned  to  the  treasurer  for 
such  purpose,  and  were  without  validity,  and  it  was  held  that 
"the  members  of  the  board  were  derelict  in  their  duty  in  not 
requiring  the  treasurer  to  produce  the  funds — the  money — or 
at  least  in  not  making  inquiry  of  the  proper  parties  as  to  what 
value  the  paper  in  question  possessed."  In  District  Tp.  of 
Milford  V.  Morris,  91  Iowa,  ^  198,  51  Am.  St.  Rep.  338,  59 
N.  W.  274,  the  court  declared  in  unmistakable  terms  that  a  set- 
tlement at  which  a  draft  was  produced  in  lieu  of  cash  was  "not 

such  as  the  law  contemplates We  do  not  say  that  there 

might  not  be  cases  where  the  board  would  be  justified  in  treat- 
ing a  draft  on  a  solvent  bank  as  cash  in  effecting  a  settlement 
with  its  officer ;  as,  when  they  knew  he  had  in  the  bank,  subject 
to  his  credit,  the  amount  represented  by  the  draft  ....  There 
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is  entirely  too  much  carelessness  on  the  part  of  the  boards  in 
settling  with  such  officers,  and  the  only  safe  rule  is  in  all  cases 

to  compel  the  officer  to  actually  produce  the  money Not 

having  settled,  as  the  law  contemplates,  by  a  production  of  the 
money,  we  hold  that  the  sureties  were  not  estopped  from  show- 
ing that  the  defalcation  for  which  they  are  sought  to  be  charged 
in  fact  occurred  prior  to  the  making  and  approval  of  their 
bond." 

4.  It  must  not  be  overlooked,  however,  that  these  settlements 
and  the  production  of  funds  are  intended  for  the  security  and 
protection  of  the  municipalities  by  insuring  punctuality  and  re- 
sponsibility of  public  officials,  and  form  no  part  of  the  contract 
with  the  surety :  Crawn  v.  Commonwealth,  84  Va.  282,  10  Am. 
St.  Rep.  839,  4  S.  E.  721;  United  States  v.  Kirkpatrick,  9 
Wheat.  720.  See  State  v.  Carlton,  1  Gill,  249.  The  surety 
may  insist  on  the  strict  construction  of  his  contract,  and  that 
no  misrepresentation  be  practiced  in  its  procurement.  But  it 
is  no  part  of  the  obligee's  duty  to  furnish  him  information. 
This  he  must  ascertain  for  himself.  Even  if  the  board  knew 
the  treasurer  had  been  using  the  money  of  the  district  during 
a  prior  term,  they  were  not  bound  volimtarily  to  warn  the 
surety  of  his  dishonesty.  They  might  remain  passive,  and,  if 
the  bond  was  sufficient,  approve  it:  Pine  County  v.  Willard,  39 
Minn.  125,  12  Am.  St.  Rep.  622,  39  N.  W.  71;  Harrisburgh  v. 
Guiles,  192  Pa.  St  191,  44  Atl.  48.  See  Pickering  v.  Day,  3 
Houst.  474,  94  Am.  Dec.  291.  It  is  well  said  by  Mr.  ^  Throop 
in  his  work  on  Public  Officers,  section  202,  that:  "As  a  general 
rule,  the  sovereign  power  is  not  charged  with  duties  or  obliga- 
tions to  individuals,  and  the  exercise  of  its  authority  is  not  con- 
trolled by  any  rights  which  they  may  assert,  except  in  the  cases 
where  the  constitution  has  expressly  fixed  limits  to  such  exercise. 
And  where  the  bond  runs  to  a  municipal  corporation,  or  a  publio 
officer,  the  obligee  is  a  mere  representative  of  a  sovereign  power, 
whose  rights,  powers,  duties,  and  liabilities  are  fixed  by  statute, 
which  not  only  charges  the  sureties  with  notice  of  the  extent 
thereof,  but  binds  them  as  well  as  the  obligee.  Thus,  the  obligee 
takes  no  power  by  intendment,  or  by  his  own  acts  or  omissions 
of  any  other  person.  Consequently,  questions  arising  between 
the  sureties  and  the  obligee  in  an  official  bond  are  properly  to 
be  regarded  as  part  of  those  which  relate  to  the  liabilities,  rather 
than  the  rights,  of  sureties."  The  supreme  court  of  the  United 
States,  in  Hart  v.  United  States,  95  U.  S.  316,  used  this  lan- 
guage: "The  government  is  not  responsible  for  the  laches  or 
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the  wrongful  acts  of  its  oflSccrs Every  surety  upon  an 

official  bond  to  the  government  is  presumed  to  enter  into  his 
contract  with  full  knowledge  of  this  principle  of  law,  and  to 
consent  to  be  dealt  with  accordingly.  The  government  enters 
into  no  contract  with  him  that  its  officers  shall  perform  their 
duties.  A  government  may  be  the  loser  by  the  negligence  of 
its  officers,  but  it  never  becomes  bound  to  others  for  the  conse- 
quences of  such  neglect,  unless  it  be  by  express  agreement  to 
that  effect."  The  authorities  relied  on  by  the  appellant  relate 
to  the  duty  of  individuals  or  private  corporations  to  sureties, 
and  are  not  in  point.  The  surety,  then,  is  not  in  a  position  to 
complain  because  of  the  failure  of  his  principal  to  produce  the 
money  at  the  settlement.  The  presumption  of  the  law  is 
against  defalcation,  and  to  overcome  this  he  must  go  further, 
and  show  not  only  that  the  money  was  not  produced,  but  that 
his  principal  did  not,  at  the  time  liability  on  the  bond  attached, 
have  it  in  his  possession  or  control;  for,  if  ***  the  money  was 
within  the  keeping  of  him  for  whom  the  surety  vouched,  there 
was  no  misappropriation.  The  statutes  do  not  authorize  the 
school  treasurer  to  loan  or  deposit  public  funds:  Independent 
Dist.  of  Boyer  v.  King,  80  Iowa,  500,  45  N.  W.  908;  District 
Tp.  of  Bluff  Creek  v.  Ilardinbrook,  40  Iowa,  130.  Nor  do  they 
permit  the  board  of  directors,  at  their  annual  settlements  with 
him,  to  treat  certificates  of  deposit,  drafts,  checks,  or  other 
evidences  of  debt  as  cash ;  and,  as  the  law  contemplates  the  pro- 
duction of  money,  the  good  faith  of  officials  making  settlements 
with  custodians  of  public  funds  in  examining  evidences  of  in- 
debtedness of  any  kind  ought  not  to  be  considered.  Their  good 
intention  could  have  no  effect  upon  the  treasurer's  account,  or 
what  he  had  done  with  the  district's  money.  In  accepting  any- 
thing other  than  that  required  by  law,  they  are  derelict  in  the 
performance  of  their  duty.  If,  however,  they  do  take  into  ac- 
count certificates  of  deposit  and  other  evidences  of  debt,  which 
actually  represent  money,  and  the  cash  could  and  would  have 
been  produced  by  the  treasurer  had  the  board  so  desired,  it  is 
not  perceived  wherein  the  surety  has  suffered  harm.  In  such 
a  case  these  actually  represent  money.  Had  the  money  been 
borrowed  temporarily  for  use  in  settlement,  it,  for  the  time 
being,  would  have  become  the  property  of  the  district,  and  its 
return  in  satisfaction  of  private  obligations,  even  incurred  for 
the  purpose  of  procuring  it,  would  have  operated  as  a  new  con- 
version, for  which  the  surety  on  the  new  bond  would  be  answer- 
iible.     Whether  it  might  be  followed  by  the  district  to  the  hands 
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of  one  receiving  it  with  knowledge,  we  need  not  now  inquire. 
Whatever  may  become  of  money  after  being  produced  for  the 
time  being,  it  is  a  part  of  the  public  funds,  and  should  be 
treated  as  such.  If  thereafter  used  to  satisfy  private  obliga- 
tions made  in  acquiring  it,  this  is  a  conversion  after  settlement, 
and  not  before.  If  the  money  was  in  any  way  brought  into  the 
treasury,  even  though  with  the  intention  to  afterward  withdraw 
it,  and  it  ®^  was  in  fact  thereafter  abstracted,  this  surety  is  re- 
sponsible: See  Ingraham  v.  President,  etc.,  13  Mass.  208;  Pine 
County  V.  Willard,  39  Minn.  125, 12  Am.  St.  Rep.  622,  39  N.  W. 
71. 

5.  Demand  certificates  of  deposit,  issued  by  solvent  banks, 
are  usually  treated  as  cash  in  commercial  transactions,  and,  if 
these,  running  to  the  official  as  such,  are  procured  in  some  way, 
and  actually  represent  money  obtainable  on  demand,  does  not 
such  money  become  the  district's  property?  If  so,  then  its  re- 
turn to  apply  on  a  private  debt  is  a  conversion.  We  are  of  opin- 
ion that,  if  the  certificates  actually  represent  cash  within  the 
control  of  the  treasurer,  which  could  and  would  have  been  pro- 
duced had  the  board  of  directors  so  demanded,  they  should  be 
treated  as  money  in  a  suit  on  the  official  bond.  To  hold  other- 
wise would  ignore  business  usages,  and  give  undeserved  impor- 
tance to  an  irregularity,  which  could  not  have  affected  the  rights 
of  anyone  concerned. 

6,  In  making  settlement  with  the  board  of  directors,  the 
treasurer  produced  no  money.  At  that  time  he  was  cashier  of 
the  Home  Savings  Bank,  and  in  lieu  of  cash  presented  the  state- 
ment of  its  vice-president  to  the  effect  that,  as  treasurer  of 
plaintiff,  he  had  on  deposit  with  it  the  sum  of  $18,000;  also 
four  time  certificates  of  deposit,  aggregating  $20,500,  payable 
in  three  and  six  months,  with  interest  at  the  rate  of  five  per  cent 
per  annum,  and  a  demand  certificate  of  deposit  issued  by  the 
Security  National  Bank  of  Sioux  City  for  $9,600.  We  may 
consider  these  items  separately,  and,  first,  of  the  open  account 
with  the  Home  Savings  Bank  it  then  had  in  its  vaults  $10,- 
107.45,  and  $429.79  on  deposit  with  the  Hanover  National  Bank 
of  New  York  City,  and  the  evidence  shows  without  controversy 
that  these  amounts  could  and  would  have  been  produced  had  the 
board  indicated  its  wish  that  this  be  done.  Without  question, 
the  surety's  liability  to  this  extent  was  *^  fixed.  This  bank 
had  also  on  deposit  with  the  Security  National  Bank  $8,183.52. 
There  was  evidence  tending  to  show  that  Henry  Hubbard  and 
either  W.  D.  Irvine  or  Leah  Hubbard  had  each  executed  a  note 
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to  this  bank  for  $5,000,  and  that  the  Home  Savings  Bank  had 
agreed  not  to  reduce  its  deposits  with  such  bank  below  the  sum 
of  $10,000,  and  that  the  Security  National  Bank  might  charge 
such  notes  to  the  account  of  the  Home  Savings  Bank  at  any 
time.  It  will  be  observed,  however,  that  the  deposit  had  been 
reduced  below  the  limit  fixed,  and  Irvine,  as  vice-president  of  the 
latter  bank,  testified,  in  substance,  that  the  money  could  and 
would  have  been  produced  had  the  board  so  demanded.  It  can- 
not be  said,  then,  that  this  money  was  absolutely  beyond  the 
reach  of  the  treasurer.  That  was  a  question  for  the  jury  to 
determine.  The  certificate  of  deposit  of  $9,600  issued  to  him 
as  treasurer  of  the  Security  National  Bank  was  accompanied 
by  a  letter  from  its  president,  saying  the  deposit  of  funds  had 
been  made,  and  the  money  would  be  produced,  if  desired.  The 
evidence  is  undisputed  that  this  would  have  been  done,  and  that 
the  certificate  represented  money.  That  the  means  were  tem- 
porarily borrowed  on  the  treasurer's  private  note  and  that  of  an- 
other for  the  purpose  of  settlement  cannot  affect  the  title  to  the 
fund.  If  he  subsequently  used  it  to  satisfy  these  notes,  it 
amounted  to  a  new  conversion  during  the  life  of  this  surety's 
bond. 

'7.  The  balance  of  the  money  for  which  the  treasurer  was  ac- 
♦countable  was  represented  by  four  time  certificates  of  deposit 
aninning  to  "Harry  Hubbard,  Treasurer."  Three  of  these  were 
signed  by  W.  D.  Irvine,  vice-president  of  the  Home  Savings 
Bank,  and  the  other  by  Hubbard,  as  cashier.  We  set  out  the  re- 
Bpective  amounts  and  time  of  maturity:  March  16,  1897,  $3,500, 
payable  in  six  months;  August  20,  1897,  $5,500,  ***  payable  in 
six  months;  September  7,  1897,  $5,000,  payable  in  three 
months;  September  16,  1897,  $6,500,  payable  in  three  months. 
These  were  never  paid.  The  bank  failed  in  March,  1898,  and 
the  record  does  not  disclose  whether  its  assets  are  sufficient  to 
satisfy  these  certificates.  The  treasurer  had  no  authority  to 
loan  this  money  for  private  gain,  and  the  failure  of  the  board  to 
provide  compensation  for  services  rendered  by  him  furnishes 
no  excuse  for  so  doing.  His  duty  was  to  hold  the  money  sub- 
ject to  orders  of  the  proper  officers,  and  he  had  no  right  to  use 
it  in  any  other  way.  Even  though  the  directors  had  agreed  that 
be  might  loan  the  money,  this  would  have  been  binding  on  no 
one.  The  statute  provided  the  manner  of  compensation,  and 
it  was  no  part  of  the  board's  duty  to  devise  other  schemes, 
though  ostensibly  in  the  interest  of  economy:  See  Wilkesbarre 
r.  Rockafellow,  171  Pa.  St.  177,  50  Am.  St.  Rep.  795,  33  Atl. 


Dec.  1899.]    Independent  School  Dist.  v.  Hubbard.         279 

269.  The  money  was  beyond  his  reach.  As  between  himself 
and  the  bank,  the  latter  merely  owed  him  a  debt.  As  to  him, 
it  was  a  private  loan  of  public  money,  and  a  conversion  of  it. 
But  even  if  this  were  not  so,  neither  these  certificates  nor  the 
moneys  they  represent  were  converted  by  the  treasurer  after  this 
bond  took  effect  He  never  received  anything  on  them  after 
the  annual  settlement  of  1897,  and  they  were  in  his  possession 
at  the  expiration  of  his  term.  True,  he  did  not  turn  them  over 
to  his  successor  at  that  time,  but  he  was  not  requested  to  do  so. 
Money,  not  promises,  was  then  wanted.  Even  refusal  on  de- 
mand is  not  conclusive  evidence  of  conversion  in  all  cases.  The 
interest  of  the  district  in  these  certificates  was  not  impaired  in 
the  slightest  degree  during  the  term  for  which  the  defendant 
was  surety,  and  the  latter  is  not  liable  for  the  amount  repre- 
sented by  them. 

8.  In  view  of  another  trial,  we  should  dispose  of  some  other 
questions  presented.  Before  the  bond  was  executed,  ****  in  reply 
to  an  inquiry  from  the  surety,  the  president  of  the  board  advised 
it  that  the  treasurer  had  last  settled  in  February,  1897,  and  at 
that  time  the  funds  were  counted,  and  found  correct.  This  was 
untrue.  The  appellant  claims  to  have  relied  on  this  misstate- 
ment, and,  because  of  its  falsity,  seeks  to  rescind  the  contract. 
The  representation  was  no  part  of  the  duty  of  the  president  of 
the  board,  nor  was  it  ever  authorized  or  ratified  by  that  body. 
As  what  he  said  had  no  connection  with  the  duties  of  his  oflSce, 
it  must  be  regarded  as  his  individual  act,  and  not  binding  on 
the  district:  Forcum  v.  Independent  Dist.  of  Montezuma,  99 
Iowa,  435,  68  N.  W.  802;  Young  v.  Blackhawk  County,  66 
Iowa,  460,  23  N.  W.  923;  Hard  v.  Decorah,  43  Iowa,  317;  In- 
dependent School  Dist.  V.  Wirtner,  85  Iowa,  387,  52  N.  W.  243 . 
See  Palmer  v.  St.  Albans,  60  Vt  427,  6  Am.  St.  Kep.  125,  and 
note,  13  Atl.  569. 

9.  That  evidence  of  the  conversations  with  Hubbard  during 
the  settlement  was  admissible  appears  from  Boone  County  v. 
Jones,  54  Iowa,  699,  37  Am.  St.  liep.  229,  2  N.  W.  987,  7  I^.  W. 
155.  What  the  vice-president  of  the  bank  said  was  mere  hear- 
say. It  was  doubtless  received  as  bearing  on  the  good  faith  of  the 
directors  in  accepting  evidences  of  debt  in  lieu  of  money.  As  al- 
ready said,  we  do  not  think  good  faith  or  diligence  on  their  part 
ought  to  be  considered  in  determining  at  what  time  another  haa 
embezzled  public  money.  Neither  Webster  County  v.  Hutchin- 
son, 60  Iowa,  721,  9  N.  W.  901, 12  N.  W.  534,  nor  District  Tp.  of 
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Milford  V.  Morris,  91  Iowa,  198,  51  Am.  St.  Eep.  338,  59  N.  W. 
274,  80  holds. 
Reversed. 

Granger,  J.,  not  sitting. 


OFFICIAL  BONDS.— DEFAULTS  OF  A  PRIOR  TERM  are  not 
cburgeable  against  the  sureties  on  an  official  bond  for  a  subsequent 
term.  So  far  as  practicable,  the  sureties  on  the  last  bond  should. 
be  treated  as  if  their  principal  had  not  been  the  incumbent  of  the 
office  during  the  preceding  term:  See  the  monographic  note  to  Orawn 
V.  Commonwealth,  10  Am.  St.  Rep.  844,  on  the  liability  of  sureties^ 
on  successive  bonds.  Where  there  is  a  recital  in  an  official  bond 
specifying  the  time  during  which  the  prescribed  duty  is  to  be  per- 
formed by  the  principal,  and  the  words  of  the  condition  are  general 
and  indefinite  as  to  the  time  for  which  the  surety  will  be  held  liable, 
such  general  words  will  be  construed  as  limited  by  the  recital,  and 
the  surety  will  be  held  liable  only  for  the  time  therein  specified: 
O'Brien  v.  Murphy,  175  Mass.  253,  78  Am.  St  Rep.  487,  56  N.  E.  283. 


WINDSOR  V.  DES  MOINES. 
[110  Iowa,  175,  81  N.  W.  476.] 

CONSTITUTIONAL  LAW— CURATIVE  ACT  AS  DEFENSBL 
A  curative  statute  passed  after  the  commencement  of  an  action  dis- 
puting the  legality  of  certain  proceedings,  cured  by  the  passage  of 
such  act,  Is  a  defense  to  the  action. 

CONSTITUTIONAL  LAW  —  CURATIVE  STATUTES.—  A 
curative  statute,  whose  preamble  refers  to  certain  specified  defects, 
while  the  body  of  the  act  declares  that  a  certain  contract  for  th& 
construction  of  an  electric  light  plant,  and  the  operation  and  main- 
tenance thereof,  "is  hereby  legalized  as  fully  as  though  all  requii-e- 
ments  of  law  leading  up  to  and  necessary  thereto  had  been  fol- 
lowed In  every  respect,  and  on  full  compliance  with  the  law." 
operates  to  cure  all  defects  in  the  preliminary  proceedings  Incident 
to  the  making  of  the  contract,  but  does  not  necessarily  render  the 
contract  valid. 

CONSTITUTIONAL  LAW— LIMITATION  ON  MUNICIPAL 
INDEBTEDNESS.— Under  a  constitutional  provision  prohibiting  a 
City  from  incurring  an  aggregate  indebtedness  exceeding  five  per 
cent  on  the  value  of  the  taxable  property  within  the  city,  to  be 
ascertained  by  the  last  state  and  county  tax  list,  the  Indebtedness 
of  the  city  Is  not  limited  to  five  per  cent  of  Its  property  subject  to 
taxation  for  city  purposes,  if  the  state  and  county  tax  lists  include 
all  property  in  the  corporate  limits,  whether  taxable  for  city  pur- 
poses or  not 

,.^  CONSTITUTIONAL  LAW-LIMITATION  ON  MUNIOIPAI^ 
INDEBTEDNESS-DEBT,  WHAT  IS.— If  It  is  optional  with  a 
city  whether  It  shall  pay  anything  further  on  a  contract  such  con- 
tract does  not  create  a  debt  to  be  considered  in  ascertaining  whether 
the  city  has  exceeded  Its  consOtutional  limit  of  indebtedness. 
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CONSTITUTIONAL  LAW— MUNICIPAL  INDEBTEDNESS. 
BURDEN  OF  PROOF  is  upon  a  city  to  show  that  certain  contract 
liabilities  are  to  be  paid  out  of  its  current  revenues,  when  it  Is 
claimed  that  such  liabilities  exceed  the  constitutional  limit  of  suclv 
city's  indebtedness. 

CONSTITUTIONAL  LAW  — LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS.—A  constitutional  provision  limiting  the  Indebted- 
ness of  a  city  in  any  manner  to  a  certain  amount  prohibits  such 
Indebtedness  in  the  form  of  a  bond,  note,  or  any  other  kind  of  obli- 
gation, whether  in  writing  or  by  parol,  express  or  implied. 

CONSTITUTIONAL  LAW  — LIMIT  ON  MUNICIPAL  IN- 
DEBTEDNESS.—If  a  city  agrees  to  issue  warrants  and  levy  a  tax 
to  pay  a  contract  entered  into  by  it,  and  also  pledges  its  future 
revenues  therefor,  it  creates  an  Indebtedness  within  the  meaning  of 
a  constitutional  provision  prohibiting  It  from  incurring  an  indebted- 
ness beyond  a  certain  amount.  In  such  case  the  city  cannot  an- 
ticipate its  future  revenues  to  be  created  by  general  taxation. 

CONSTITUTIONAL  LAW— LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS—NE(^ESSITY  AS  DEFENSE.— The  necessity  of  a 
city  for  an  electric  light  plant  is  no  defense  for  the  construction 
thereof  by  the  city,  if  such  act  increases  its  indebtedness  beyond  th& 
limit  fixed  by  a  constitutional  provision. 

CONSTITUTIONAL  LAW  — LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS.—The  right  of  a  city  to  levy  a  special  assessment  to 
maintain  and  operate  an  electric  plant  does  not  authorize  it  to  an- 
ticipate its  future  general  revenues  in  excess  of  the  constitutional 
limit  for  the  purpose  of  erecting  such  plant 

CONSTITUTIONAL  LAW— LIMIT  ON  MUNICIPAL  IN- 
DEBTEDNESS—FUTURE PAYMENTS  UNDER  CONTRACTS.— If 
the  time  of  payment  for  a  contract  entered  into  by  a  city  for  the- 
erection  of  a  public  improvement  is  postponed  to  a  future  date, 
and  no  special  levy  of  taxation  for  the  purpose  of  erecting  such 
improvement  is  authorized,  the  sums  to  become  due  under  such  con- 
tract must  be  taken  into  account  in  estimating  the  amount  of  the- 
existing  municipal  Indebtedness,  in  ascertaining  whether  it  ex- 
ceeds the  constitutional  limit. 

CONSTITUTIONAL  LAW— LIMIT  OF  MUNICIPAL  TAXA- 
TION. — The  fact  that  a  city  does  not,  by  entering  into  a  contract 
for  the  construction  of  an  electric  light  plant,  obligate  itself  to  pay 
more  therefor  than  It  has  theretofore  paid  for  lighting  alone,  is  no 
defense  for  exceeding  its  constitutional  limit  of  taxation  by  entering: 
into  such  contract 

I.  M.  Earle  and  J.  E.  Mershon,  for  the  appellants. 

Cummins,  Hewitt  &  Wright  and  Connor  &  Weaver,  for  the 
appellee. 

1^  DEEMEE,  J.  Prior  to  the  year  A.  D.  1897,  there  had 
been  in  operation  in  the  city  of  Des  Moines  three  private  electria 
light  *''®  plants.  In  the  early  part  of  that  year  the  city  au- 
thorities concluded,  however,  to  construct  a  fourth  one  at  pub- 
lic expense.  Pursuant  to  this  purpose,  the  board  of  public 
works  of  the  city  published  proposals  for  the  construction  of 
Buch  works.     In  response  to  these  proposals,  the  McCaskey  &■ 
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Holcomb  Company  submitted  three  separate  bids  or  proposi- 
tions for  the  erection  of  a  plant.  Shortly  after  the  submission 
of  these  bids,  the  mayor  of  the  city  issued  a  proclamation  for  a 
special  election,  and  fixed  the  seventeenth  day  of  May,  1897,  as 
the  time  for  holding  it.  The  following  is  a  copy  of  the  form  of 
ballot  used  at  that  election : 

"Shall  the  following  proposition  be  adopted :  First.  Shall  the 
city  council  of  the  city  of  Des  Moines,  Iowa,  authorize  the  Mc- 
Caskey  &  Holcomb  Company  to  construct  an  electric  light  plant, 
and  erect  the  necessary  wire  and  apparatus  to  furnish  light  to 
the  city  and  its  streets? 

I     j    For  electric  light  plant 

I     I    Against  electric  light  plant.    . 

"Shall  the  following  proposition  be  adopted:  Second.  Shall 
an  electric  light  plant,  with  necessary  wires  and  apparatus,  be 
established  by  the  city  of  Des  Moines? 

I     ^j    For  electric  light  plant. 

\~\    Against  electric  light  plant.** 

At  the  election,  3,756  votes  were  cast  in  favor  of  the  electric 
light  plant  on  both  propositions,  and  1,300  were  registered  in 
the  negative.  Only  31  votes  were  cast  for  the  first  proposition 
alone,  and  none  for  the  second.  The  trial  court  held  in  favor 
of  the  plaintifE's  contention  that  these  propositions  were  incon- 
sistent and  contrary,  and  that,  if  this  be  not  true,  the  city 
council  was  authorized  to  do  either  the  one  or  the  other  of  the 
two  things  authorized;  thus  leaving  it  to  that  body  to  do  as  it 
pleased,  and  grant  a  franchise  or  not,  as  it  saw  fit.  The  trial 
court  also  held,  in  effect,  that  the  bids  made  by  the  McCaskey 
*''*  Company  did  not  correspond  with  the  published  proposals. 
For  these  reasons  it  entered  a  decree  for  plaintiff,  adjudging  the 
election,  and  the  contracts  entered  into  pursuant  thereto,  void, 
and  annulled  the  tax  ordered  for  the  purpose  of  meeting  the  ob- 
ligations created  by  the  contracts.  After  the  decree  had  been 
entered,  the  legislature  passed  a  curative  act,  which  will  be 
hereinafter  more  particularly  referred  to.  After  that  act  was 
passed,  defendants  asked  for  a  vacation  and  modification  of  the 
decree.  This  request  was  denied,  but  defendants  were  given 
leave  to  file  a  petition  to  set  aside  and  modify  the  decree,  if  they 
were  so  advised.  Defendants  now  rely  on  this  curative  act  as  a 
defense  to  plaintiff's  claims  that  the  proposal  for  bids  and  the 
bids  of  the  McCaskey  Company,  and  the  proposition  submitted 
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to  the  electors  at  the  special  election,  did  not  conform  with  law; 
while  plaintiff  contends  that  the  curative  act  cannot  be  consid- 
ered on  this  appeal ;  that,  if  considered,  it  did  not  cover  all  the 
defects  in  the  proceedings  leading  np  to  the  contracts  sought  to 
be  annulled;  and  that,  in  any  event,  the  invalidity  of  the  con- 
tract for  the  purchase  of  land  and  of  the  tax  levied  to  pay  for 
the  operation  of  the  plant  was  not  affected. 

The  first  question  for  solution  relates  to  the  validity  and  scope 
of  the  act,  and  its  effect  on  pending  litigation.  "A  curative  act 
may  cure  or  legalize  any  act  which  the  general  assembly  could, 
as  an  original  question,  have  authorized":  Huff  v.  Cook,  44 
Iowa,  641 ;  Clinton  v.  Walliker,  98  Iowa,  655,  68  N.  W.  431,  and 
cases  cited.  And  a  large  discretion  is  vested  with  the  legisla- 
ture in  determining  when  such  special  laws  should  be  passed: 
Chicago  etc.  Ry.  Co.  v.  Independent  Dist.  of  Avoca,  99  Iowa, 
556,  68  N.  W.  881.  It  is  no  objection  to  such  legislation  that 
it  was  passed  after  action  is  commenced  disputing  the  validity 
of  the  act.  As  a  rule,  every  case  must  be  determined  on  the 
law  as  it  stands  at  the  time  judgment  is  pronounced.  Of  course, 
the  legislature  cannot  impair  the  obligation  of  contracts,  nor  by 
subsequent  legislation  disturb  vested  rights.  But  the  bringing 
of  suit  *^®  vests  no  right  in  a  particular  decision :  Huff  v.  Cook, 
44  Iowa,  639.  This  is  a  suit  in  equity,  and  is  triable  de  novo 
in  this  court.  Until  final  decree  is  passed,  there  is  no  vested 
right  to  be  disturbed,  and  the  case  must  be  determined  on  the 
law  as  it  now  stands.  These  are  elementary  propositions,  sup- 
ported by  the  following,  among  other,  authorities:  Iowa  etc. 
Land  Co.  v.  Soper,  39  Iowa,  112;  Huff  v.  Cook,  44  Iowa,  639; 
Iowa  etc.  Assn.  v.  Heidt,  107  Iowa,  297,  70  Am.  St.  Eep.  197, 
77  N.  W.  1050;  Iowa  etc.  Assn.  v.  Curtis,  107  Iowa,  504,  78  N. 
W.  208. 

But  it  is  argued  that  the  curative  act  does  not  cover  all  the 
defects  in  the  proceedings,  and  that  the  contract  should  be  an- 
nulled because  of  certain  defects  not  mentioned  in  the  curative 
act.  While  the  preamble  refers  to  certain  specified  defects,  yet 
the  act  itself  says  that  the  contract  made  with  the  McCaskey  & 
Holcomb  Company,  for  the  construction  of  the  electric  light 
plant,  and  the  operation  and  maintenance  thereof,  "is  hereby 
legalized  ....  as  fully  as  though  all  the  requirements  of  the 
law  leading  up  to,  and  necessary  thereto,  had  been  followed  in 
every  respect  and  particular,  and  on  full  compliance  with  the 
law":  See  Acts  Twenty-seventh  General  Assembly,  e.  18-1. 
While  the  preamble  may  be  considered  in  arriving  at  the  legis- 
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lative  intent,  yet  if,  in  reading  the  enacting  part,  there  is  no- 
ambiguity  or  doubt  as  to  its  scope  or  meaning,  there  should  be 
no  recourse  either  to  the  title  or  to  the  preamble  in  order  to  dis- 
cover a  different  meaning:  Sutherland  on  Statutory  Construc- 
tion, sec  212,  and  cases  cited.  As  a  general  rule,  the  preamble 
may  extend,  but  cannot  restrain,  the  effect  of  the  enacting^ 
clause:  Sutherland  on  Statutory  Construction,  sec.  213.  It  i? 
clear,  we  think,  that  all  defects  in  the  preliminary  proceedings 
incident  to  the  making  of  the  contract  were  cured  by  the  act 
hitherto  quoted. 

But  it  does  not  follow  that  the  contract  is  valid.  Attack  ia 
made  on  it  because  it  created  a  debt  in  excess  of  the  consti- 
tutional *®*  limitation.  That  limitation  is  in  these  words: 
'*No  county  or  other  political  or  municipal  corporation  shall  be 
allowed  to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount  in  the  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  within  such  county  or  corporation, 
to  be  ascertained  by  the  last  state  and  county  tax  lists  previous 
to  the  incurring  of  such  indebtedness":  Const.,  art,  11,  sec.  3. 
The  assessed  valuation  of  the  taxalDle  property  within  the  corpo- 
rate limits  of  the  city  of  Des  Moines,  as  shown  by  the  state  and 
county  tax  lists  of  the  year  1896,  was  $16,475,260.  The  au- 
thorized debt  was  therefore  $823,763.  Plaintiff  contends  that 
the  indebtedness  is  limited  to  five  per  centum  of  the  property 
subject  to  taxation  for  city  purposes.  We  cannot  agree  with 
him  in  this  contention.  The  state  and  county  tax  lists  include 
all  property  in  the  corporate  limits,  whether  taxable  for  city 
purposes  or  not:  Todd  v.  Laurens,  48  S.  C.  395,  26  S.  E,  682. 
At  the  time  the  contract  in  question  was  entered  into,  the 
bonded  debt  of  the  city  was  $769,000.  It  was  indebted  on  out- 
standing warrants  in  the  sum  of  $85,273.07.  It  had  in  cash 
on  hand,  belonging  to  eight  or  ten  different  funds,  $68,112.70. 
Taking  from  this  last  amount  special  funds  which  could  not  be 
used  for  the  payment  of  outstanding  warrants,  and  we  find  but 
$47,729.28  in  available  cash  on  hand.  The  officers  testify,  how- 
ever, that  no  warrants  were  drawn,  unless  there  was  an  appro- 
priation to  meet  them,  and  that  as  soon  as  the  appropriation 
was  exhausted  no  more  warrants  were  drawn.  As  this  evidence 
is  uncontradicted,  we  must  accept  ***  it  as  true,  and,  if  true, 
it  eliminates  the  outstanding  warrants.  The  city  had  also  en- 
tered into  a  contract  to  purchase  a  new  cemetery,  in  which  it 
had  the  right  to  acquire  title  to  a  tract  of  land  for  cemetery  pur- 
poses on   payment   of  the  sum  of   $35,000,  $4,000   of   which 
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-amount  was  paid,  and  the  city  had  the  option  to  quit  paying  at 
any  time,  and  to  take  title  to  such  of  the  property  as  it  had  in 
fact  paid  for.  Whether  or  not  it  should  pay  anything  further 
on  this  contract  was  entirely  optional  with  the  city,  and  we  do 
not  think  it  should  be  treated  as  creating  a  debt:  Bumham  v. 
Milwaukee,  98  Wis.  128,  73  IST.  W.  1018.  But  it  also  appears 
that  there  were  judgments  against  the  city  which  were  unpaid 
on  August  3,  1897,  amounting  to  something  over  $14,693.  In 
addition  to  this,  the  city  had  also  entered  into  a  bridge  contract 
providing  for  the  grading  of  approaches  to  what  is  known  as 
the  "Fifth  Street  Bridge"  at  an  expense  of  $19,100,  and  had  also 
entered  into  various  grading  contracts  imposing  liabilities  on 
the  city  amounting  to  something  over  $13,000.  It  is  contended 
by  appellants  that  these  contract  liabilities  should  not  be  consid- 
€red,  for  the  reason  there  is  nothing  to  show  that  they  were  not 
to  be  paid  from  the  current  revenues  of  the  city  as  the  work  pro- 
gressed. We  think  it  fairly  appears  that  these  contracts  created 
debts  on  the  part  of  the  city,  and  there  is  no  showing  that  the 
amounts  earned  thereunder  could  be  paid  out  of  the  current  rev- 
enues. The  burden  is  on  the  city  to  establish  the  claim  made 
by  it,  and  this  it  has  failed  to  do :  Council  Bluffs  v.  Stewart,  51 
Iowa,  385,  1  N.  W.  628.  Indeed,  as  we  understand  it,  the  evi- 
dence shows  that  current  revenues  were  absorbed  by  the  war- 
rants theretofore  issued  and  the  current  expenses  of  the  city. 
The  amount  of  indebtedness  against  the  city  at  the  time  the  con- 
tracts in  question  were  entered  into  was  about  $816,000,  and  to 
this  should  be  *®^  added  about  $9,000  in  accrued  interest  on  the 
bonded  indebtedness,  making  a  total  of  about  $825,000.  This 
is  a  fair  and  liberal  estimate,  and  in  arriving  at  it  we  have  given 
the  city  the  benefit  of  every  doubt  respecting  the  character  of 
the  indebtedness.  There  is  no  doubt  in  our  minds  that  the  city 
was  indebted  to  the  full  constitutional  limit  at  the  time  it  made 
the  contracts  in  question. 

The  remaining  inquiry  is.  Did  those  contracts  create  a  debt 
such  as  is  inhibited  by  the  constitutional  provision?  This  in- 
volves the  consideration  of  a  long  and  carefully  worded  instru- 
ment, drawn  for  the  evident  purpose  of  meeting  the  constitu- 
tional objection.  By  the  terms  of  the  contract  with  the  Mc- 
Caskey  Company,  that  company  agreed  to  furnish  the  materials 
for  and  to  construct  an  electric  light  plant,  according  to  certain 
plans  and  specifications,  to  be  completed  and  ready  for  occu- 
pancy on  or  before  January  1,  1898.  The  plant  was  then  to 
be  accepted  and  approved  by  the  city,  and  a  payment  of  $60,000 
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made  on  account  of  the  construction  thereof.  The  contractor 
was  to  operate  the  plant  for  the  first  year,  and  furnish  certain 
lights  to  the  city,  and  at  the  end  of  the  year,  if  the  plant  had 
been  operated  according  to  agreement,  it  was  to  receive  a  further 
payment  of  $25,000  on  account  of  the  construction,  and  monthly 
during  the  year  for  lights  furnished  the  sum  of  $2,708.33.  The 
contractor  was  also  to  operate  the  plant  during  the  second  year, 
and  to  receive  at  the  end  of  that  year  $24,000  on  account  of 
construction,  and  the  same  monthly  payments  as  during  the 
first  year.  An  option  in  the  contract  makes  provision  by  which 
it  was  possible  for  the  contractor  to  operate  the  plant  for  thir- 
teen additional  years.  The  provision  as  to  payment  reads  as 
follows:  "The  company  is  to  receive  in  full  payment  for  the 
construction  of  said  plant  as  provided  in  the  specifications,  and 
for  operating  and  keeping  the  same  in  *®*  repair  for  the  period 
of  two  years  hereinbefore  provided,  the  following  sums,  to  be 
paid,  however,  only  in  the  manner  and  from  the  funds  herein- 
after specified :  Upon  completion  and  acceptance  of  plant,  $60,- 
000;  one  year  after  completion  and  acceptance  of  plant,  $25,- 
000;  two  years  after  completion  and  acceptance  of  plant,  $24,- 
000 ;  annually  for  each  of  two  years  the  sum  of  $32,500,  pay- 
able in  equal  monthly  installments."  It  is  immediately  there- 
after recited  that  "the  payment  of  $25,000  shall  not  be  consid- 
ered as  earned,  accrued,  and  payable  unless  and  until  the  com- 
pany also  during  said  year  shall  operate  said  plant,  and  keep 
the  same  in  repair,  as  hereinbefore  provided."  There  is  a  simi- 
lar provision  respecting  the  payment  of  $24,000  to  be  made  at 
the  end  of  the  second  year.  The  city  further  agrees  "that,  at 
the  proper  time,  it  will  duly  levy,  as  a  part  of  its  authorized  cur- 
rent revenues  provided  for  by  sections  675  and  676,  McClain*8 
Code,  for  the  year  1898,  a  tax  upon  the  assessable  property  in 
said  city  sufficient  to  produce  the  said  sum  of  $60,000,  and  that 
it  will  at  the  proper  time  duly  appropriate  from  its  said  revenue 
the  said  sum  of  $60,000,  and  cause  the  same  to  be  paid  as  col- 
lected to  the  company,  upon  the  completion  and  acceptance  of 
the  said  plant,  or,  if  the  said  sum  has  not  been  collected,  to 
cause  to  be  duly  executed  and  delivered  to  the  said  company  its 
warrants  in  proper  form,  drawn  on  said  fund  so  appropriated, 
for  the  said  sum  of  $60,000,  or  any  balance  thereof  not  paid 
in  money;  the  object  and  purpose  thereof  being  to  levy,  antici- 
pate, pledge,  and  appropriate  from  the  current  revenues  of  the 
city  for  the  year  in  which  said  plant  is  completed  the  said  sum 
of  $60,000  as  the  first  payment  thereon."    In  general  terms,  a 
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similar  provision  is  made  for  the  two  payments  of  $25,000  and 
$24,000.  Then  follo.ws  an  oblioration  on  the  part  of  the  city  to 
make  the  special  assessment  *®*^  which  it  is  claimed  may  be 
made  for  maintaining  and  operating  an  electric  light  plant,  un- 
der sections  473,  474,  and  475  of  the  code  as  amended,  to  provide 
a  fund  for  the  payment  of  $2,708.33  per  month  to  be  paid  for 
light,  after  which  the  city  undertakes  the  following  general  ob- 
ligation: "And  the  said  city  hereby  agrees  and  obligates  itself 
to  do  any  and  all  things  proper  and  necessary  to  the  due 
levy  of  such  contemplated  taxes,  and  to  duly  appropriate  from 
such  general  and  special  funds  the  said  sums  to  be  paid  as  herein 
stated,  and  to  draw  such  warrants  in  anticipation  of  the  actual 
collection  thereof  as  hereinbefore  specified,  and  the  city  hereby 
agrees  to  make  such  levy  and  appropriation,  set  apart  and  pledge 
such  specified  revenues  to  said  extent  for  said  purposes,  and  to 
use  all  due  effort  to  collect  and  pay  the  same  to  the  company; 
but  it  is  hereby  agreed  that  no  general  indebtedness  for  the  pay- 
ment of  the  specified  sums  is  hereby  created  against  the  said 
city,  but  only  the  obligation  to  levy,  anticipate,  and  pledge  its 
current  revenues,  general  or  special,  as  and  for  the  purpose  here- 
inbefore stated.  It  is  hereby  agreed,  also,  that  the  city  may,  at 
its  election,  at  any  time,  pay  all  or  part  of  such  deferred  pay- 
ments out  of  money  on  hand  legally  available  for  that  purpose, 
and  shall  be  entitled  to  receive  upon  such  payments  a  discount 
of  six  per  cent  from  the  time  it  is  so  made  until  the  time  when 
it  becomes  payable,  as  hereinbefore  provided,  and  shall  there- 
upon be  discharged  pro  tanto  from  the  obligation  to  levy,  assess, 
and  collect  said  amount  as  an  appropriation  of  its  current  rev- 
enues as  above  specified."  Then  follows  this  provision,  pledg- 
ing or  mortgaging  the  property  as  security  for  the  fulfillment 
of  the  promises  made  by  the  city:  "And  it  is  further  agreed 
that,  in  so  far  as  it  has  power  so  to  do,  the  city  does  hereby 
pledge  and  mortgage  to  the  company  the  entire  plant  to  be 
constructed  as  described  in  the  specifications  hereto  attached, 
with  all  appurtenances,  and  including  also  the  tract  of  land 
whereon  the  power  station  of  said  *®®  plant  is  to  be  erected,  to 
wit,  lots  1  to  8,  inclusive,  Sibley's  addition  to  the  city  of  Des 
Moines,  Iowa,  to  secure  the  full  performance  by  the  city  of  its 
covenants  in  this  contract;  the  object  and  purpose  of  this  clause 
being  to  give  the  company,  in  so  far  as  the  city  has  power  to  do 
so,  a  lien  upon  the  said  plant  and  premises  to  secure  the  said 
company  the  performance  as  aforesaid,  on  the  part  of  the  city, 
of  the  covenants  of  this  contract  by  it  entered  into.     And  the 
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said  mortgage  shall  be  foreclosable  in  the  ordinary  manner  upon 
failure  of  the  city  to  perform  any  of  the  covenants  of  the  con- 
tract upon  its  part,  after  sixty  days'  notice  in  writing  of  the  par- 
ticular default  has  been  given  to  the  city  by  the  said  company, 
unless  such  default  be  rendered  within  said  sixty  days/*  This 
is  followed  by  a  stipulation  as  to  operation  and  repairs,  as  fol- 
lows :  "The  company  shall  at  once,  upon  the  completion  and  ac- 
ceptance of  said  plant  in  the  manner  provided  in  the  specifica-  - 
tions,  be  placed  in  possession  of  the  entire  plant,  and  shall  dur- 
ing the  said  term  of  years,  at  its  own  expense,  furnish  and  put 
in  place  on  said  plant  all  repairs  necessary  for  its  proper  main- 
tenance and  operation,  except  such  as  may  be  necessary  by  rea- 
son of  unavoidable  casualty,  as  hereinafter  specified;  .... 
provided,  however,  that  in  case  of  unavoidable  casualty  by 
cyclone,  tornado,  fire,  etc.,  totally  or  partially  disabling  the  said 
plant,  the  city  shall,  at  its  own  expense,  place  the  same  in  its 
former  condition  at  the  earliest  period  at  which  the  same  can 
be  done,  by  the  use  of  due  diligence,  and  shall  carry  fire  insur- 
ance upon  the  said  plant  to  the  extent  of  no  less  than  $20,000, 
and  tornado  insurance  to  an  extent  of  not  less  than  $50,000.** 
The  last  clause  of  the  contract  reads  as  follows:  "It  is  further 
agreed  that,  in  case  either  party  shall  at  any  time  be  prevented 
or  delayed  by  legal  process  from  performing  any  of  the  cove- 
nants hereby  undertaken  on  its  part,  and  this  contract  is  subse- 
quently finally  held  valid,  and  such  process  vacated  and  dis- 
solved, or  suits  assaulting  its  validity  finally  ^^"^  defeated  or 
dismissed,  such  party  shall  at  once  thereupon  proceed  to  per- 
form all  the  conditions  and  covenants  by  it  undertaken  herein 
as  nearly  as  possible  as  to  time,  in  substantial  conformance  with, 
and  in  all  other  respects  in  full  compliance  with,  this  contract.*' 
We  have  now  set  out  all  parts  of  the  contract  material  to  the  de- 
termination of  the  questions  before  us,  and  proceed  to  a  discus- 
sion of  these  questions. 

In  Mosher  v.  School  Dist.,  44  Iowa,  122,  we  said:  "It  will 
be  observed  that  article  11,  section  3,  of  the  constitution  pro- 
vides that  the  corporation  shall  not  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  in  the  aggregate  exceeding 
five  per  centum  of  the  value  of  its  taxable  property.  This  pro- 
hibits an  indebtedness  in  the  form  of  bond,  note,  or  any  other 
kind  of  obligation,  whether  it  be  in  writing  or  by  parol,  express 
or  implied.**  As  said  by  Justice  Miller  in  Litchfield  v.  Ballou, 
114  U.  S.  192,  6  Sup.  Ct  Kep.  821,  construing  the  constitu- 
tional provision  before  quoted:  "But  there  is  no  more  reason  ior 
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a  recovery  on  the  implied  contract  to  repay  the  money  than  on 
the  express  contract  found  in  the  bonds."  The  language  of  the 
constitution  is  that  no  city,  etc.,  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose  to  an  amount,  includ- 
ing existing  indebtedness,  in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  its  taxable  property.  It  shall  not  be- 
come indebted — shall  not  incur  any  pecuniary  liability.  It 
shall  not  do  this  in  any  manner;  neither  by  bonds,  nor  notes, 
nor  by  express  or  implied  promises.  Nor  shall  it  be  done  for 
any  purpose,  no  matter  how  urgent,  how  useful,  how  unanimouF 
the  wish.  There  stands  the  existing  indebtedness  to  a  given 
amount  in  relation  to  the  sources  of  payment  as  an  impassable 
obstacle  to  the  creation  of  any  further  debt,  in  any  manner  or 
for  any  purpose  whatever.  If  this  prohibition  is  worth  any- 
thing, it  is  as  effectual  against  the  implied  as  the  express  prom- 
ise, and  it  *®^  is  as  binding  in  a  court  of  chancery  as  a  court  of 
law.  In  McPherson  v.  Foster,  43  Iowa,  48,  22  Am.  Eep.  215, 
we  find  this  significant  language :  "The  constitutional  provision 
in  question,  it  will  be  observed,  prohibits  the  creation  of  indebt- 
edness beyond  the  prescribed  limit.  It  is  an  inhibition  upon 
such  indebtedness,  however  its  creation  may  be  attempted.  It 
will  cover  the  case  of  implied  contract,  as  well  as  express  con- 
tract by  bond  or  otherwise.  It  is  aimed  at  the  indebtedness, 
not  its  form.  It  cannot  be  true,  then,  that  a  debt  could  be  cre- 
ated because  a  consideration  is  received." 

That  the  contracts  in  question  created  obligations  on  the  part 
of  the  city  there  can  be  no  doubt.  It  agreed  to  issue  warrants, 
to  levy  a  tax  for  the  payment  of  the  same,  and  also  pledged  its 
future  revenues  to  the  payment  of  these  warrants.  Had  it  is- 
sued the  warrants,  and  failed  to  levy  the  tax,  there  is  no  doubt 
that  the  holder  could  have  enforced  them  against  the  city: 
Clark  V.  Des  Moines,  19  Iowa,  199,  87  Am.  Dec.  423.  At  the 
time  the  McCaskey  contract  was  entered  into,  there  was  no  stat- 
ute authorizing  a  special  levy  for  the  purpose  of  constructing 
electric  light  plants,  and  the  warrants,  when  issued,  could  only 
be  paid  out  of  the  general  funds. 

But  it  is  said  that  the  city  may  anticipate  its  revenues,  and 
that  in  so  doing  it  is  not  violating  the  constitutional  provision, 
and  reliance  is  placed  on  some  language  found  in  Dively  v.  Ce- 
dar Falls,  27  Iowa,  227,  wherein  it  is  said :  "If  A  should  under- 
take to  build  a  courthouse  within  three  years,  doing  so  much, 
and  to  be  paid  accordingly,  each  year,  the  obligation  of  the  con- 
tract would  arise  when  executed,  but  the  indebtedness,  under 
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the  constitution  (if  there  was  none  other),  would  be  measured 
b)-  that  to  be  paid  each  year.  If  this  is  not  so,  then  it  would 
be  impossible,  in  a  majority  of  instances,  to  even  contract  for  the 
most  necessary  public  building  without  a  prior  levy  and  deposit 
of  the  funds  in  the  public  treasury.  This  the  constitution  never 
intended.**  What  is  there  said  is  purely  *^  dictum,  as  appears 
in  numerous  subsequent  cases,  to  which  we  will  call  attention. 
In  Scott  V.  Davenport,  34  Iowa,  208,  the  Dively  case  is  referred 
to,  and  it  is  there  said:  "The  case  of  Dively  v.  Cedar  Falls,  27 
Iowa,  227,  referred  to  by  counsel  for  appellant,  does  not  sustain 
their  view.  The  court  there  decided  that  where  a  municipal 
corporation  issued  warrants  or  orders  for  the  payment  of  money, 
directed  to  an  officer  of  the  same  corporation,  in  an  amount 
larger  than  five  per  cent  of  the  taxable  property  within  the  cor- 
poration, such  issue  of  warrants  was  not  a  violation  of  the  sec- 
tion of  the  constitution  above  set  out,  when  the  corporation  had, 
at  the  same  time,  the  means  in  its  treasury  to  meet  the  warrants. 
In  such  case,  the  issue  of  the  warrants  amounted  to  no  more  than 
a  direction  by  the  corporation  to  its  treasurer  to  pay  out  the 
money  then  in  the  treasury  upon  the  warrants.  The  warrants 
were  not  obligations  to  pay  money  that  the  corporation  expected 
to  realize  from  property  purchased.  The  cases  are  essentially 
different.  In  this  case  the  issue  of  the  bonds  would  create  an 
indebtedness  which  the  city  would  be  bound  to  pay."  We  quote 
further  from  that  case  as  follows:  "It  is  .only  expected  that  at 
some  future  day  the  city  will  have  the  money  to  pay  them  [the 
bonds],  derived  from  the  revenues  of  the  waterworks  for  which 
it  is  proposed  to  create  this  additional  indebtedness.  However 
reasonable  this  expectation  may  be,  and  however  much  the  erec- 
tion of  the  works  may  conduce  to  the  safety  of  property  and  to 
the  convenience  or  health  of  the  people  within  the  city,  the  con- 
stitution, the  language  of  which  seems  too  plain  to  be  misunder- 
stood, will  not  permit  the  creation  of  this  additional  debt  for 
that  or  any  other  purpose."  In  Council  Bluffs  v.  Stewart,  51 
Iowa,  385,  1  N.  W.  628,  the  effect  of  the  anticipation  of  current 
revenues  was  considered,  and  we  there  said:  "If  the  bonds  in 
question  should  be  issued  upon  the  faith  of  the  uncollected  taxes 
and  the  levy  for  the  current  year,  there  is  no  power  which  could 
*®*  prevent  the  city  authorities  from  absorbing  the  taxes  as 
collected  in  payment  of  ordinary  current  expenses.  Indeed, 
such  a  course  might  be  absolutely  necessary  to  maintain  the  city 
government  It  is  plain  that,  if  bonds  should  be  issued  in  an- 
ticipation of   uncollected    taxes,  the   constitutional   limitation 
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might,  and  probably  would,  be  transcended."  To  these  rules 
there  are  some  exceptions.  For  instance,  it  is  generally  held 
that  future  revenues  may  be  anticipated  to  meet  contracts  for 
current  expenses.  Such  a  rule,  or  rather  exception,  is  absolutely 
necessary  to  the  life  of  the  city,  and  to  the  successful  accom- 
plishment of  its  purposes.  In  Grant  v.  Davenport,  36  Iowa,  396, 
this  exception  was  applied,  and  it  is  there  said :  "Any  appropria- 
tion of  these  revenues,  therefore,  whether  by  ordinance,  or  by 
contract,  to  the  payment  of  the  ordinary  expenses,  would  be, 
beyond  question,  as  it  seems  to  us,  both  reasonable  and  proper. 
And  if  the  appropriation  was  made  in  advance  of  the  receipt 
of  the  revenues,  the  action  would  be  just  as  legitimate,  because 

that  the  revenues  will  be  received  is  a  legal  certainty If, 

therefore,  the  ordinance  in  question  accomplishes  this,  and  no 
more,  its  validity  is  settled.  But  that  a  supply  of  pure  water 
to  the  inhabitants  of  a  city  for  their  health  and  domestic  use, 
as  well  as  for  the  purpose  of  extinguishing  fires,  is  the  duty  of 
a  city,  and  that  the  cost  thereof  properly  comes  within  the  term 
'ordinary  expenses,'  is  not  questioned  by  appellant's  counsel, 
nor,  indeed,  could  it  be  by  anyone.  The  city  of  Davenport 
would  surely  become  indebted  further  by  employing  individuals 
or  a  corporation  to  construct  its  waterworks  for  it,  in  considera- 
tion of  a  certain  sum,  to  be  paid  in  bonds  or  other  evidences  of 
indebtedness :  Scott  v.  Davenport,  34  Iowa,  208.  And  the  neces- 
sity for  the  waterworks  would  constitute  no  justification  or  ex- 
cuse for  the  violation  of  the  constitution  or  of  the  statute.  But 
if  it  can  induce  individuals  or  a  corporation  to  construct  and' 
maintain  such  works  for  the  use  ^**  and  benefit  of  the  munici- 
pality and  its  inhabitants,  and  can  pay  a  just  and  fair  rent,  as 
agreed,  out  of  its  current  revenues,  and  can  also,  out  of  such 
revenues,  pay  its  other  ordinary  expenses,  we  can  see  no  suffi- 
cient reason  for  holding  that  an  agreement  to  pay  such  rent,, 
either  weekly,  monthly,  quarterly,  or  annually,  creates  an  in- 
debtedness against  the  city.  From  these  illustrations,  as  welt 
as  from  the  plain  and  practical  meaning  of  the  language  of  the- 
constitutional  inhibition,  the  true  rule  and  just  interpretation, 
is  evolved,  to  wit,  that  where  the  contract  made  by  the  munici- 
pal corporation  pertains  to  its  ordinary  expenses,  and  is,  to- 
gether with  other  like  expenses,  within  the  limit  of  its  current 
revenues  and  such  special  taxes  as  it  may  legally  and  in  good 
faith  intend  to  levy  therefor,  such  contract  does  not  constitute 
the  incurring  of  indebtedness,  within  the  meaning  of  the  con- 
stitutional provisions."    In  Water  Co.  v.  Woodward,  49  Iowa, 
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58,  this  language  is  found  relating  to  the  subject  now  under  con- 
sideration: "The  tax  required  to  be  levied  is  clearly  authorized 
by  the  statute,  and  such  tax,  together  with  the  income  of  the 
company  derived  from  other  sources,  the  ordinance  expressly 
provides  shall  pay  the  obligations  assumed  by  the  city.  If  it 
does  not,  neither  the  bondholders  nor  the  company  have  any 
claim  on  the  city  for  the  deficiency.  The  obligation  of  the  city 
is  to  levy  the  tax,  and  see  that  the  amount  collected  is  applied 
to  the  specified  purposes.  If  the  special  fund  legally  provided 
is  not  sufficient,  then  it  may  be  well  said  the  deficiency  is  not 
payable  by  the  city,  and  it  is  difficult  to  conceive  that  there  can 
be  such  a  thing  as  a  debt  which  is  never  to  be  paid.  No  burden 
is  created  thereby,  and  there  cannot  be  such  an  indebtedness. 
In  any  constitutional  sense,  the  prohibited  indebtedness  must  be 
a  burden,  and  payable  by  the  city  from  funds  which  could  not 
constitutionally  be  appropriated  to  that  purpose.  Whether  the 
fund  legally  provided  will  be  sufficient  for  the  designated  pur- 
pose we  have  no  means  of  knowing.  Nor  is  this  regarded 
**^  as  material,  if  no  other  charge  is  created  on  the  city  by  the 
ordinance.''  In  that  case  the  city  was  also  given  the  option  to 
purchase  the  works,  and  of  thj^t  it  is  said :  "Now,  the  ordinance 
expressly  provides  that  the  city  may  purchase  the  works  as  soon 
as  its  financial  condition  will  permit.  But  this  provision  can- 
not have  the  effect  to  create  a  present  or  future  indebtedness, 
and,  without  serious  doubt,  was  agreed  upon  in  view  of  the  pres- 
ent financial  condition  of  the  city.  If,  at  some  time  in  the 
future,  the  city  can,  without  a  violation  of  the  constitution, 
purchase  the  works,  and  chooses  to  do  so,  we  are  unable  to  see 
that  such  a  state  of  facts  creates  a  present  indebtedness,  or  that 
any  obligation  is  now  assumed  by  which  a  debt  can  be  said  to  be 
created  which  is  unconstitutional.'' 

We  think  there  is  a  radical  distinction  between  a  contract  to 
procure  light  for  a  city  and  its  inhabitants,  and  a  contract  for 
the  construction  of  an  electric  light  plant  for  a  city,  and  the 
necessity  for  the  plant  constitutes  no  excuse  or  justification  for 
the  violation  of  the  constitution.  This  distinction  is  pointed 
out  in  the  Grant  case,  supra,  and  is  made  plain  in  Spilman  v. 
Parkersburg,  35  W.  Va.  605,  14  S.  E.  279.  See,  also,  Earles  v. 
Wells,  94  Wis.  285,  59  Am.  St.  Rep.  885,  68  N.  W.  964.  Grant 
that  the  city  had  a  right  to  levy  a  special  assessment  for  the 
purpose  of  maintaining  and  operating  an  electric  light  plant,  as 
provided  by  section  2  of  chapter  11  of  the  acts  of  the  twenty- 
second  general  assembly,  yet  it  does  not  follow  that  it  could  an- 
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ticipate  its  future  general  revenues,  for  the  purpose  of  erecting 
such  a  plant. 

Again,  it  is  argued  that  the  contract  does  not  create  a  debt, 
but  merely  a  contractual  obligation,  which  may  only  become  a 
debt  as  the  light  was  furnished  and  the  compensation  earned. 
It  seems  to  be  conceded  that,  if  the  contract  related  to  the  ordi- 
nary expenses  of  the  city,  as  the  furnishing  of  light  or  water,  or 
of  fire  protection,  this  argument  would  be  sound.  Indeed,  it 
is  expressly  so  held  in  *®^  many  of  the  cases  heretofore  cited. 
But  does  this  rule  apply  to  a  contract  for  the  construction  of  a 
plant  for  the  purpose?  Expressions  may  be  found  in  some  of 
the  cases  cited  that  give  color  to  this  argument:  See  Dively  v. 
Cedar  Falls,  27  Iowa,  227 ;  Anderson  v.  Orient  Fire  Ins.  Co.,  88 
Iowa,  579,  55  N.  W.  348;  Allen  v.  Davenport,  107  Iowa,  90, 
77  N.  W.  532;  Water  Co.  v.  Woodward,  49  Iowa,  58;  and  in 
some  cases  this  is  no  doubt  the  rule :  See  East  St.  Louis  v.  East 
St.  Louis  Gaslight  etc.  Co., 98  111.  415,  38  Am.  Eep.  97;  Crowder 
V.  Sullivan,  128  Ind.  486,  28  N.  E.  94;  Smith  v.  Dedham,  144 
Mass.  177,  10  N.  E.  782;  Merrill  etc.  Lighting  Co.  v.  Merrill, 
80  Wis.  358,  49  N.  W.  965 ;  Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  19  Sup.  Ct.  Rep.  77.  But  where  the  contract 
is  for  the  erection  of  electric  light  plants,  or  for  any  other  im- 
provement, and  the  time  of  payment  is  postponed  to  a  later 
date,  and  no  special  levy  for  the  purpose  of  erecting  such  works 
is  authorized,  the  rule  seems  to  be  well  settled  that  the  sums  t'a 
become  due  in  the  future  must  all  be  taken  into  account  in  esti- 
mating the  amount  of  the  existing  indebtedness  of  the  munici- 
pality :  Culbertson  v.  Fulton,  127  111.  30,  18  N.  E.  781 ;  Council 
Bluffs  V.  Stewart,  51  Iowa,  385, 1  N.  W.  628;  French  v.  Burling- 
ton, 42  Iowa,  614. 

This  must  be  the  true  rule,  for,  if  appellants'  contention  be 
correct,  the  city  might,  by  contracts  such  as  the  one  in  suit,  ab- 
sorb all  the  general  revenues  in  advance,  and  leave  nothing  for 
the  payment  of  current  expenses.  Suppose  a  city  should  antici- 
pate all  its  general  revenues,  and  thus  leave  nothing  for  the 
payment  of  current  expenses,  and  suppose,  further,  that  it  should 
issue  warrants  for  the  payment  of  these  expenses,  which  were  not 
paid  for  want  of  funds ;  could  not  the  holder  of  these  warrants 
enforce  them  against  the  city,  and  if  enforced,  and  the  city 
is  compelled  to  pay  (as  no  doubt  it  would  be  obliged  to  do)  the 
***  amount  thereof,  in  addition  to  the  amounts  previously  ap- 
propriated for  improvements,  would  not  the  very  object  of  the 
constitutional  provision  be  thwarted,  and  a  wise  provision  of 
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our  fundamental  law  rendered  nugatory  ?  The  answer  to  these 
propositions  is  so  obvious  that  no  amount  of  refinement  can  add 
anything  to  the  conclusion.  We  are  cited  to  no  case  that  estab- 
lishes a  contrary  doctrine.  Language  is  no  doubt  used  in 
some  of  them  which  is  broad  enough  to  sustain  appellants' 
contention,  but  that  language  must  be  interpreted  in  the  light 
of  the  facts  disclosed  in  the  opinions.  So  interpreted,  there  is 
no  real  conflict  in  the  cases  on  this  proposition.  As  a  general 
rule,  a  city  may  not  anticipate  its  general  revenues  to  be  created 
by  a  scheme  of  general  taxation.  Special  taxes  and  assessments 
may,  however,  be  anticipated  in  a  proper  case:  Davis  v.  Des 
Moines,  71  Iowa,  500,  32  N.  W.  470;  Clinton  v.  Walliker,  98 
Iowa,  655,  68  N.  W.  431;  Anderson  v.  Orient  Fire  Ins.  Co.,  88 
Iowa,  579,  55  N.  W.  348 ;  Tuttle  v.  Polk,  92  Iowa,  433,  60  N. 
W.  733 ;  Allen  v.  Davenport,  107  Iowa,  90,  77  N.  W.  532.  As 
supporting  the  general  rule  announced,  see,  also,  Eead  v.  Atlan- 
tic City,  49  N.  J.  L.  558,  9  Atl.  759;  Beard  v.  Hopkinsville,  95 
Ky.  239,  44  Am.  St.  Eep.  222,  24  S.  W.  872;  Spilman  v.  Parkers- 
burg,  35  W.  Va.  605,  14  S.  E.  279 ;  Prince  v.  Quincy,  128  111. 
443,  21  N.  E.  768;  State  v.  Commissioners,  37  Ohio  St.  526. 
That  such  is  the  legislative  intent  is  clearly  indicated  by  section 
1  of  chapter  4  of  the  acts  of  the  twenty-second  general  assembly, 
which  reads  as  follows:  "All  cities  of  the  first  class  shall  make 
their  appropriation  for  all  the  different  expenditures  of  the  city 
government  for  each  fiscal  year  at  or  before  the  beginning  there- 
of, and  it  shall  be  unlawful  for  the  city  council,  or  any  otficer, 
agent,  or  employe  of  the  city,  to  issue  any  warrant,  enter  into 
any  contract,  or  appropriate  any  money  in  excess  of  the  amounts 
thus  appropriated,  for  the  different  expenses  of  the  city,  during 
the  year  for  which  said  appropriation  shall  be  made,  and  any 
such  city  shall  not  appropriate,  in  the  aggregate,  an  amount 
***  in  excess  of  its  annual  legally  authorized  revenue,  but  noth- 
ing herein  shall  prevent  such  cities  from  anticipating  their 
revenues  for  the  year  for  which  such  appropriation  was  made, 
or  from  bonding  or  refunding  their  outstanding  indebtedness, 
provided,  that  this  section  shall  not  apply  to  cities  of  the  first 
class  organized  since  1881."  In  construing  this  section,  we  said, 
in  Phillips  v.  Keed,  107  Iowa,  331,  76  N.  W.  850,  77  JST.  W. 
1031,  that  the  object  of  the  law  was  to  place  municipal  corpora- 
tions on  a  cash  basis,  and  prevent  the  accumulation  of  such  a 
floating  indebtedness  as  appears  in  that  case. 

We  do  not  overlook  the  fact  that  the  city  has  the  right  to 
establish  electric  light  plants,  and  to  acquire  a  site  therefor,  and 
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to  pay  for  the  same  out  of  the  general  revenues.  That  fact  is 
not  regarded  as  controlling,  however,  for  there  is  no  authority 
,to  levy  a  special  tax  for  either  purpose. 

Further,  it  is  said  on  behalf  of  the  city  that  it  did  not  obligate 
itself  to  pay  more  under  the  contract  for  the  plant  and  the 
expense  of  operating  the  same  than  it  had  theretofore  been  pay- 
ing for  lighting  alone.  We  do  not  think  this  fact,  even  if  true 
(and  we  doubt  if  it  be  established),  is  of  controlling  importance. 
It  may  have  paid  more  for  lighting  than  it  should.  But,  how- 
ever this  may  be,  such  situation  does  not  authorize  it  to  enter 
into  a  contract  for  the  construction  of  a  plant  in  violation  of  the 
constitutional  inhibition. 

We  need  not  consider  the  obligation  of  the  city  to  rebuild  the 
plant  in  case  of  destruction  by  fire  or  otherwise.  That  such 
provision  could  not  be  enforced  if,  when  time  for  performance 
arrived,  the  city  was  indebted  to  the  constitutional  limit,  is  too 
clear  for  argument. 

As  the  contract  for  the  purchase  of  the  site  is  conditional  on 
the  main  contract  being  held  valid,  there  is  no  necessity  for  con- 
sidering the  legality  of  the  contract  made  with  the  trustees  of 
the  Sibley  estate. 

Careful  consideration  of  the  authorities  cited,  aided  by  patient 
independent  examination  of  the  questions  ^**^  involved,  leads  to 
the  conclusion  that  the  contracts  in  suit,  as  well  as  the  tax  levied 
pursuant  thereto,  are  invalid,  and  that  the  decree  of  the  district 
court  is  right. 

Affirmed. 

Granger,  C.  J.,  not  sitting. 


ON  CURATIVE  STATUTES,  see  Nottage  v.  Portland,  35  Or.  539, 
76  Am.  St.  Rep.  513,  58  Pac.  883,  and  note. 

MUNICIPAL  INDEBTEDNESS,  LIMITATION  ON.— Within  the 
constitutional  limitation  upon  municipal  Indebtedness,  no  distinc- 
tion exists  between  debts  Imposed  by  law  and  those  voluntarily 
assumed,  and  it  makes  no  difference  whether  the  debts  are  Incurred 
for  necessary  current  exi)en8es  or  not:  Grand  Island  etc.  R.  R,  Co. 
V.  Baker.  6  Wyo.  369,  71  Am.  St.  Rep.  926,  45  Pac.  494.  The  form 
of  the  debt  Is  immaterial:  See  the  monographic  note  to  Beard  v. 
Hopkinsville,  44  Am.  St.  Rep.  233.  The  moment  an  indebtedness  18 
voluntarily  created  in  any  manner  or  for  any  purpose,  with  no 
means  in  the  treasury,  nor  revenues  collected  or  In  process  of  col- 
lection, for  payment  of  the  same,  that  moment  such  debt  must  be 
considered  in  determining  whether  the  municipality  has  exceeded 
the  constitutional  limit  of  its  indebtedness:  Earles  v.  Wells,  94  Wis. 
285,  59  Am.  St.  Rep.  886,  68  N.  W.  964.  A  debt  cannot  be  Incurred 
beyond  the  limit  fixed  by  the  constitution,  even  for  current  ex- 
penses, no  matter  how  urgent:  Laporte  v.  OameweU  etc.  Co.,  146 
Ind.  466,  58  Am.  St.  Rep.  359,  45  N.  E.  588. 


296  -  American  State  Kepobts,  Vol.  80.  [Iowa, 


PEOEIA  STEAM  MAEBLE  WORKS  v.  HICKEY. 
[110  Iowa,  276,  81  N.  W.  473.] 

RECEIVERS-AUTHORITY  TO  MAKE  NOTES.— A  receiver 
anthorlzed  to  buy  material  has  no  implied  power  to  execute  notes 
In  payment  therefor,  and  he  Is  individually  liable  thereon,  though 
both  parties  intended  to  bind  the  maker  as  receiver  and  not  in- 
dividually. 

RECEIVERS— LIABILITY  ON  NOTES.— A  receiver  has  no 
principal  behind  him  for  whom  he  can  promise  and  he  alone  Is  In- 
dividually liable  on  notes  executed  by  him  as  receiver  without  ex- 
press authority,  nor  can  such  notes  be  reformed  so  as  to  speak  the 
true  Intent  of  the  parties. 

RECEIVERS— NOTES  EXECUTED  BY— REFORMATION.— 
If  one  court  appoints  a  receiver  without  authorizing  him  to  execute 
notes,  another  court  has  no  jurisdiction  to  reform  such  notes  so  as 
to  make  them  speak  the  Intent  of  the  parties  and  bind  him  as  re- 
ceiver only. 

RECEIVERS— NOTES  EXECUTED  BY— RATIFICATION.— 
An  order  of  court  confirming  a  receiver's  report  showing  liability 
existing  against  the  funds  in  his  hands,  but  not  referring  to  notes 
executed  therefor,  is  not  a  ratification  of  the  act  of  the  receiver 
in  executing  such  notes  without  express  authority. 

J.  W.  Roberts,  for  the  appellant. 

J.  Harrington  and  J.  C.  Davis,  for  the  appellee. 

*"  DEEMER,  J.  The  superior  court  of  the  city  of  Keokuk 
appointed  defendant  as  receiver  of  a  stock  of  granite  and  marble 
owned  by  one  John  T.  Grotty,  and  in  the  order  appointing  him 
directed  that  he  dispose  of  the  same  in  the  usual  course  of  trade, 
subject  to  the  orders  of  the  court.  The  order  further  continues : 
"Said  receiver  is  further  empowered  to  take  from  the  defendant, 
John  T.  Grotty,  the  orders  for  tombstones  and  monuments  now 
in  his  hands,  and  to  fill  same,  if  in  his  discretion  he  shall  see 
fit  to  do  so.  Said  receiver  is  authorized  to  make  such  purchases 
of  material  and  stock  during  the  conduct  of  said  business  as  he 
shall  deem  best.  Said  receiver  shall  at  once  make  an  inventory  of 
the  stock  on  hand,  and  the  contracts  which  shall  come  into  his 
hands  from  the  defendant,  John  T.  Grotty."  Defendant  relies 
on  this  as  his  authority  for  executing  the  notes  in  suit.  The 
order  was  entered  on  February  23,  1893,  and  the  notes  were  not 
executed  until  the  fall  of  the  year  1896  and  the  early  spring  of 
1897.  At  the  time  these  notes  were  executed,  the  necessity 
for  the  receivership  had  practically  ceased,  but  defendant  still 
continued  to  act  in  that  '"^"^^  capacity,  and  made  the  notes  for 
goods  sold  and  delivered  by  the  plaintiff. 
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Had  defendant  authority  to  make  the  notes  as  receiver?  As 
receiver,  he  had  no  such  authority.  General  authority  to  an 
agent  to  transact  business  does  not  invest  him  with  power  to 
make  his  principal  a  party  to  negotiable  paper :  Whiting  v.  West- 
em  Stage  Co.,  20  Iowa,  554.  This  is  a  general  rule  applicable 
to  all  agents:  See  Mechem  on  Agency,  sec.  391;  Paige  v.  Stone, 
10  Met.  160,  43  Am.  Dec.  420;  Rossiter  v.  Rossiter,  8  Wend.  494, 
24  Am.  Dec.  62;  Temple  v.  Pomroy,  4  Gray,  128.  The  only  ex- 
ception arises  where,  by  necessary  implication,  the  duties  to  be 
performed  cannot  be  discharged  without  the  exercise  of  such 
power.  The  order  does  not  give  the  receiver  express  power  to 
execute  promissory  notes,  and  we  do  not  think  he  had  implied 
power,  for  the  reason  that  the  duties  imposed  upon  him  could 
as  well  be  exercised  without  such  authority  as  with  it. 

But  it  is  said  that  both  parties  intended  to  bind  the  defendant 
as  receiver,  and  not  individually,  and  that  the  contract  should 
be  reformed  to  express  the  true  agreement.  Granting,  for  the 
purpose  of  the  case,  that  that  was  the  intent  of  the  parties,  yet  it 
also  appears  that  plaintiff  intended  to  hold  some  one  by  the 
notes,  and  that  it  fully  understood  defendant  had  authority 
to  act  as  receiver.  As  a  general  rule,  equity  will  reform  con- 
tracts entered  into  through  mistake,  so  as  to  make  them  express 
the  true  agreement,  and  such  reformation  will  be  granted,  al- 
though the  mistake  was  purely  of  law:  Lee  v.  Percival,  85 
Iowa,  639,  52  N.  W.  543 ;  Smith  v.  Watson,  88  Iowa,  79,  55  N. 
W.  68;  Capital  etc.  Trust  Co.  v.  Swan,  100  Iowa,  722,  69  N. 
W.  1065;  Williams  v.  Hamilton,  104  Iowa,  428,  65  Am.  St. 
Rep.  475,  73  N.  W.  1029.  These  authorities  and  others  that 
might  be  cited,  also  hold  that  a  note  signed  by  one  as  agent  will 
be  reformed  so  as  to  make  it  the  obligation  of  the  principal. 
To  this  rule  there  are  some  exceptions  growing  out  of  the  capaci- 
ty in  which  the  agent  assumes  to  act.  For  instance,  an  executor 
or  administrator  cannot,  in  the  absence  of  authority  given  by 
the  will  of  ^"^^  decedent,  or  by  statute,  make  an  executory  con- 
tract binding  on  the  estate  he  represents.  If  he  assimies  to 
make  such  contract  on  a  new  and  independent  consideration,  it 
is  his  personal  obligation,  and  he  will  be  bound  thereby,  although 
the  debt  was  incurred  for  the  benefit  of  the  estate :  Dunnev.Deeiy, 
40  Iowa,  251 ;  Livermore  v.  Rand,  26  N.  H.  85 ;  Woemer  on  Ad- 
ministrators, sec.  356;  Winter  v.  Hite,  3  Iowa,  142;  Thilmany  v. 
Iowa  Paper-Bag  Co.,  108  Iowa,  357,  75  Am.  St.  Rep.  259,  79 
N.  W.  261.  This  same  rule  applies  to  contracts  made  by  guard- 
ians: 9  Am.  &  Eng.  Ency.  of  Law,  112;  Sperry  v.  Fanning, 
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80  111.  371;  EoUins  v.  Marsh,  128  Mass.  116;  and  by  trustees: 
Perry  on  Trusts,  4th  ed.,  sec.  437a;  Duvall  v.  Craig,  2  Wheat. 
45 ;  GiU  v.  Carmine,  55  Md.  339.  Another  general  rule  is  that 
when  an  agent  contracts  without  authority,  or  assumes  to  have 
authority  when  he  has  none,  or  for  any  reason  fails  to  bind  his 
principal,  he  is  himself  bound.  To  this  rule  there  are  also  some 
exceptions,  which  are  referred  to  at  length  in  the  Thilmany  case, 
supra.  This  case  does  not  come  within  any  of  the  exceptions 
there  stated.  Eeferring  to  the  Winter-Hite  case,  it  is  there  said 
that  contracts  with  executors,  etc.,  should  not  be  confounded  with 
those  entered  into  by  agents.  The  plain  reason  for  this  distinc- 
tion is  that  there  is  no  principal  to  be  bound.  A  trustee,  guardian, 
or  executor  is  not  the  agent  or  hand  of  the  court  concerning 
those  contracts  that  he  has  no  authority  to  make,  but  acts  on 
his  own  responsibility,  and  is  individually  liable  to  perform 
them.  In  such  cases  there  is  no  contract  to  reform.  If  it 
is  not  the  contract  of  the  individual,  it  is  no  contract,  and,  in- 
stead of  being  reformation,  there  is  cancellation. 

Do  the  rules  applicable  to  executors,  administrators,  and 
guardians  obtain  in  interpreting  contracts  made  by  receivers? 
We  think  they  do.  "De  similibus  idem  est  judicium."  As  the 
receiver  had  no  authority  to  execute  the  notes  in  suit,  he  had 
no  principal  against  whom  plaintiff  might  maintain  an  action, 
and,  unless  he  is  bound,  no  one  *®®  is  responsible.  If  the  debt 
was  properly  incurred,  he  will  be  allowed  the  amount  paid  out 
on  his  accounting.  Plaintiff's  right  of  action,  if  it  has  any,  is 
on  the  defendant's  promise.  Like  the  executor,  the  assignee, 
the  guardian,  and  the  administrator,  he  has  no  responsible  prin- 
cipal behind  him  for  whom  he  may  promise,  and  he  alone  is 
liable  on  the  contract:  Vilas  v.  Page,  106  N.  Y.  451,  13  N.  E. 
743;  Meyer  v.  Lexow,  37  N.  Y.  Supp.  67;  Eogers  v.  Wendell, 
7  N.  Y.  Supp.  781,  and  authorities  cited.  The  district  court 
had  no  authority  over  defendant  as  receiver,  and  could  not 
charge  the  fund  which  he  held.  He  was  appointed  by  the  supe- 
rior court;  that  alone  had  jurisdiction  of  the  fund  in  his  hand. 
As  that  court  had  not  authorized  him  to  make  the  contract,  there 
was  no  contract  with  the  receiver  as  such,  and  the  effect  of  the 
decree  entered  by  the  trial  court  was  to  cancel  the  notes  in  suit. 
That  was  not  what  the  defendant  asked,  and  such  relief  is  unwar- 
ranted, both  in  law  and  in  equity. 

Cases  holding  an  agent  liable  who  contracts  without  authority 
are  numerous,  and,  almost  without  exception,  the  rule  is  that, 
if  an  executor,  assignee,  trustee,  administrator,  guardian,  or 
receiver  enters  into  an  executory  contract  on  a  new  and  independ- 
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ent  consideration,  he  is  personally  bound  thereby,  although  he 
may  have  intended  to  bind  the  estate  or  fund  in  his  hands. 
The  law  denies  the  authority  of  such  person,  and  in  this  respect 
the  case  differs  from  one  of  pure  agency.  That  distinction  was 
made  plain  in  the  early  case  of  Winter  v.  Hite,  3  Iowa,  143. 
As  he  had  no  authority  to  bind  any  person  but  himself,  the  notes 
are  his,  and  he  cannot  have  them  reformed.  That  the  parties 
may  have  intended  to  bind  the  funds  in  the  hands  of  the  receiver 
is  not  controlling.  Under  the  facts  disclosed,  his  contract  is 
personal,  and  no  reformation  can  be  had;  for,  if  there  was  no 
responsible  principal,  there  can  be  no  reformed  contract. 

But  it  is  said  that  the  superior  court  ratified  the  giving  of  the 
notes,  and  that  this  ratification  amounted  to  previous  ^***  au- 
thority. This  argument  is  evidently  based  on  a  misapprehen- 
sion. True,  the  receiver  made  a  report  showing  the  liabilities 
existing  against  the  funds  in  his  hands,  but  no  reference  is  made 
to  the  notes  in  suit,  and  no  statement  is  to  be  found  therein 
showing  that  he  executed  the  notes  in  suit  after  his  appoint- 
ment as  receiver.  Without  full  knowledge  of  the  facts,  there 
can  be  no  ratification.  This  rule  is  elemental,  and  needs  no  cita- 
tion of  authorities  to  support  it.  It  is  important  that  we  distin- 
guish cases  such  as  this  from  cases  where  there  is  a  responsible 
principal  that  has  authority  to  act  under  certain  circumstances. 

Appellee  relies  on  adjudications  from  other  states  that  with 
one  exception  are  found  to  relate  to  a  state  of  facts  where  there 
was  a  responsible  principal,  but  both  parties  were  mistaken  as 
to  his  actual  authority.  The  exceptional  case  we  do  not  think 
is  sound,  and  we  decline  to  follow  it. 

That  the  parties  intended  to  make  binding  contracts  there  can 
be  no  doubt.  To  hold  the  defendant  individually  responsible 
is  to  follow  the  law  as  it  is  written,  and  the  result  is  one  they  are 
conclusively  presumed  to  have  apprehended.  Defendant  may 
charge  the  funds  for  the  amount  recovered  against  him  if  the 
contracts  were  of  benefit  to  the  estate  or  funds  in  his  hands. 
If  he  has  distributed  the  funds  without  taking  into  account  the 
notes  in  suit,  it  is  a  mistake  from  which  the  law  will  not  relieve 
him.  On  the  whole,  the  result  that  follows  seems  to  be  equi- 
table, in  view  of  the  facts  disclosed  by  the  record,  and  we  have  no 
doubt  that  the  proper  application  of  legal  principles  accords 
with  the  equities  of  the  case.  PlaintiflE  should  have  judgment 
for  the  amount  of  the  notes  in  suit. 

Reversed. 

Granger,  C.  J.,  not  sitting. 
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MR.  .TUSTICB  GIVEN  DISSENTED  on  the  ground  that  as  the 
receiver  had  authority  to  carry  on  the  business  and  purchase  mate- 
rial and  stock,  he  had  a  right  to  incur  Indebtedness  for  what  he  pur- 
chased and  give  his  notes  as  receiver  to  evidence  such  indebtedness, 
binding  upon  the  funds  In  his  hands  as  receiver.  A  receiver  Is  an 
officer  of  the  court,  not  acting  for  a  principal  in  the  sense  that 
agents  do,  and  the  rules  applicable  to  agents  are  not  controlling  in 
determining  the  scope  of  his  authority,  and  such  rules  should  not 
be  allowed  to  prevent  a  court  of  equity  from  enforcing,  as  between 
the  parties,  what  they  intended  should  be  the  relation  and  obliga- 
tions between  them. 


RECEIVER.— Although  a  receiver  may  have  no  right  to  borrow 
money,  if  he  uses  money  borrowed  by  him  to  discharge  a  lien  on 
the  property,  he  is  entitled  to  credit  therefor:  Heffron  v,  Bioe,  149 
lU.  216,  41  Am.  St  Rep.  271,  36  N.  B.  562. 


BORN  V.  HOME  INSURANCE  COMPANY. 
[110  Iowa,  379,  81  N.  W.  676.] 

INSURANCE— NOTICE  OF  FORFEITURE.— Notice  to  the  in- 
gured  by  the  insurer,  who  has  issued  two  policies  to  the  former, 
stating  the  aggregate  amount  required  to  pay  customary  short  rates 
and  expenses,  in  order  to  cancel  both  policies,  and  the  amount  of 
premium  due  under  a  note  given  for  unpaid  premiums  on  both 
policies,  but  not  stating  the  amount  required  on  each  policy  sepa- 
rately, is  insufficient  to  forfeit  or  suspend  one  of  the  policies  alone 
for  nonpayment  under  such  notice. 

INSURANCE  —  MORTGAGE  CLAUSE  —  FORFEITURE.— A 
policy  insuring  both  real  and  personal  property,  and  providing  that 
If  "the  property"  shall  thereafter  become  mortgaged  the  policy 
shall  be  void,  must  be  regarded  as  treating  "the  property"  Insured 
as  a  whole,  since  it  does  not  provide  a  forfeiture  for  mortgaging 
"any  of  the  property,"  and  consequently  mortgaging  the  personal 
property  does  not  forfeit  or  avoid  the  policy. 

INSURANCE— REVIVAL  OF  POLICY  AFTER  FORFEIT- 
URE.— If  a  policy  of  insurance  provides  that  it  shall  become  for- 
feited if  the  property  is  thereafter  mortgaged  without  the  consent 
of  the  company,  the  fact  that  the  property  is  so  mortgaged  does  not 
avoid  tlie  policy,  provided  the  mortgage  is  paid  off  end  satisfied 
prior  to  the  loss,  as  such  payment  operates  to  restore  the  property 
to  the  protection  of  the  policy. 

W.  G.  W.  Geiger  and  Smith,  Kirk  &  Smith,  for  the  appel- 
lants. 

T.  A.  Cheshire,  McVey  &  McVey,  and  E.  M.  Brink,  for  the 
appellee. 

880  GIVEN,  J.     The  defendant  issued  to  the  plaintiff  its 
two  policies  of  insurance  on  certain  real  and  personal  property, 
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each  running  from  May  22,  1893,  to  May  22,  1896;  the  one  in 
Buit,  being  No.  G.  F.  94,403,  insuring  against  loss  by  fire  or 
lightning,  and  the  other,  A  36,125,  against  loss  by  tornado,  cy- 
clone, or  wind  storm.  In  consideration  of  this  insurance  the 
plaintiff  paid  to  defendant  eight  dollars  in  cash  on  account  of 
premium  on  the  fire  policy,  and  executed  and  delivered  his  one 
promissory  note  for  sixty-six  dollars,  payable  on  or  before  the 
first  day  of  May,  1894,  "in  payment  of  the  premium  of  policy 
No.  G.  F.  94,403,  A  36,125."  On  the  twenty-fourth  day  of 
March,  1894,  the  defendant  mailed,  by  registered  letter,  notice, 
under  chapter  210  of  the  laws  of  the  eighteenth  general  assem- 
bly, to  the  plaintiff,  which  he  received  on  the  second  day  of 
April,  1894.  On  the  eleventh  day  of  March,  1895,  the  plain- 
tiff's barn  and  part  of  the  personal  property  covered  by  the  fire 
policy  was  destroyed  by  fire.  Plaintiff  made  no  response  to  the 
notice  by  registered  letter,  and  has  '^^^  never  paid  any  part  of 
said  promissory  note,  and  defendant's  contention  is  that  by  rea- 
son thereof  the  policy  sued  upon  became  and  was  suspended  long 
before  the  loss  occurred.  Plaintiff  insists  that  said  notice  was 
not  as  required  by  said  chapter  210,  in  that  it  did  not  designate 
the  amount  to  be  paid  on  account  of  the  policy  in  suit,  or  state 
the  customary  short  rates  thereon.  The  notice  informed  the 
plaintiff  that  "your  note  for  insurance  under  Policy  No.  G.  F. 
94,403,  A  36,125,  falls  due  on  the  first  day  of  May,  1894";  that 
the  amount  of  the  note  was  sixty-six  dollars,  amount  of  interest, 
four  dollars  and  eighty-four  cents — total,  seventy  dollars  and 
eighty-four  cents;  also,  that  "the  amount  required  to  cancel 
your  contract,  in  case  you  so  elect,  is  forty  dollars  and  ten  cents, 
being  our  customary  short  rates  and  expenses";  and  that,  "un- 
less payment  is  made  within  thirty  days,  your  policy  will  be  sus- 
pended." These  amounts  include  the  entire  note  and  the  short 
rates  thereon,  and  plaintiff  insists  that,  to  be  valid,  it  should 
have  included  that  part  of  the  note  given  for  premium  on  the 
policy  in  suit,  and  the  short  rates  on  that  amount.  Defendant 
contends  that  the  note  was  a  single  transaction,  and  that  it  was 
its  privilege  "to  suspend  this  note ;  not  half  of  it,  but  all  of  it." 
This  contention  is  answered  in  Smith  v.  Continental  Ins.  Co., 
108  Iowa,  382,  79  N.  W.  126.  The  only  distinction  between 
that  case  and  this  is  that  in  it  two  notes  were  executed  for  the 
aggregate  premium  to  be  paid,  while  in  this  there  was  but  one. 
Following  that  case,  we  hold  that  the  notice  was  insufficient  to 
entitle  the  defendant  to  cancel  the  policy  in  suit. 
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2.  The  policy  sued  upon  insures  the  plaintiff  to  the  amount  of 
four  thousand  dollars,  as  follows:  Four  hundred  dollars  on 
dwelling-house;  two  hundred  dollars  on  contents;  six  hundred 
dollars  on  barn  and  sheds  attached,  marked  "No.  1"  on  diagram, 
barn  and  shed  marked  "No.  2"  on  diagram,  harness,  etc.;  two 
hundred  dollars  on  farm  implements,  granary,  and  crib;  four 
hundred  dollars  on  grain;  ®®*  two  hundred  dollars  on  hay; 
seven  hundred  and  fifty  dollars  on  horses,  mules,  and  colts ;  nine 
hundred  dollars  on  cattle ;  fifty  dollars  on  sheep ;  and  three  hun- 
dred dollars  on  hogs.  The  barns  and  a  considerable  portion  of 
this  personal,  property  were  destroyed  by  fire.  The  plaintiff 
gave  several  chattel  mortgages  on  parts  of  this  personal  proper- 
ty, without  the  knowledge  or  consent  of  the  defendant,  wherefore 
the  defendant  claimed  that  there  was  a  forfeiture  of  the  entire 
policy.  The  plaintiff  insists  that  the  forfeiture  clause  only 
relates  to  the  real  estate;  that  if  it  relates  to  both,  he  had  the 
right  to  sell  the  personal  property ;  that  mortgaging  was  one  form 
of  selling;  and  that,  if  these  positions  are  not  tenable,  still  he  is 
entitled  to  recover  the  value  of  the  barn  and  other  property  that 
was  not  mortgaged  or  encumbered.  We  must  look  to  the  terms 
of  this  policy  to  see  whether,  notwithstanding  the  premium  is 
a  gross  sum,  it  does  not  limit  forfeiture  on  account  of  mortgag- 
ing to  the  mortgaging  of  all  of  the  property.  The  policy  con- 
tains the  following :  "This  indemnity  contract  is  based  upon  the 
valuations  and  representations  contained  in  the  assured's  applica- 
tion and  diagram  of  even  number  herewith,  which  the  assured  has 
signed,  and  permitted  to  be  submitted  to  the  company,  and  which 
are  hereby  made  a  warranty,  and  a  part  thereof ;  and  it  is  stipu- 
lated and  agreed  that  if  any  false  statements  are  made  in  said 
application  or  otherwise;  or  if  the  assured,  without  written 
consent  thereon,  has  now  or  shall  hereafter  procure,  any  other 
contract  of  insurance,  whether  valid  or  not,  on  any  of  said  prop- 
erty ;  or  if  the  property  shall  hereafter  become  mortgaged  or  en- 
cumbered; or  upon  the  commencement  of  foreclosure  proceed- 
ings ;  or  in  any  case  any  change  shall  take  place  in  title  or  pos- 
session (except  by  succession  by  reason  of  the  death  of  the  as- 
sured) of  the  property  herein  named ;  or  if  the  assured  shall  not 
be  the  sole  and  unconditional  owner  in  fee  of  said  property ;  or 
if  this  policy  shall  be  assigned  without  written  consent  thereon; 
or  if  the  premises  described  shall  be  occupied  for  other  than 
*^  farm  purposes;  or  if  they  are  now  vacant,  unoccupied,  or 
uninhabited,  or  shall  become  vacant,  unoccupied,  or  uninhabited, 
without  written  consent  hereon — then,  in  each  and  every  one 


Jan.  1900.]  Born  v.  Home  Ins.  Co.  303 

of  the  above  cases,  this  policy  shall  be  null  and  void,**  The 
plaintiff  relies  upon  the  words  "diagram/*  "owner  in  fee/* 
"premises  described/'  "vacant,  unoccupied,  and  uninhabited,'* 
as  showing  that  the  forfeiture  clause  only  relates  to  the  real 
estate.  Surely,  these  words  are  not  applicable  to  the  personal 
property,  but  it  does  not  follow  that  the  clause  against  mortgag- 
ing does  not  apply  to  both.  It  is  general,  and  alike  applicable 
to  the  personal  and  real  property,  and  its  application  should  not 
be  restricted  simply  because  of  the  use  of  words  only  applicable 
to  one.  It  is  a  familiar  rule  that  forfeitures  are  not  favored, 
that  contracts  will  be  strictly  construed  to  avoid  forfeitures, 
and  that  the  burden  is  upon  him  who  claims  a  forfeiture  to 
clearly  show  that  he  is  entitled  to  it.  The  language  of  the 
policy  is,  "or  if  the  property  shall  hereafter  become  mortgaged 
or  encumbered"  the  policy  becomes  null  and  void.  It  is  the 
property,  not  a  part  of  it,  not  the  real  nor  the  personal,  but  the 
whole,  property,  the  mortgaging  of  which  renders  the  policy 
void.  That  the  words  "the  property  were  intended  to  include 
all  the  property  is  indicated  in  what  immediately  precedes  as  to 
other  insurance  "on  any  of  said  property."  The  use  of  "the" 
in  the  one  instance  and  "an)^"  in  the  other  surely  indicates  an 
intention  to  express  something  different  and  the  same  is  true 
as  to  the  use  of  the  word  "any"  in  respect  to  change  in  title  or 
possession.  "The  property"  is  without  qualification,  and  we 
think  must  be  held  to  refer  to  all  the  property  insured,  and 
therefore  mortgaging  or  encumbering  a  part  of  it  did  not  work 
a  forfeiture  of  the  entire  policy:  Quarrier  v.  Peabody  Ins,  Co., 
10  W.  Va.  509,  27  Am.  Eep.  582;  Bailey  v.  Homestead  Fire 
Ins.  Co,,  16  Hun,  503;  May  on  Insurance,  sec,  278;  Commer- 
cial Ins,  Co,  V,  Spankneble,  52  111,  55,  4  Am,  Eep.  582. 
Counsel  have  discussed  at  length,  and  with  numerous  citations, 
whether  this  contract  of  insurance  is  divisible;  but,  as  we  ***** 
view  the  record,  this  question  is  not  involved.  Our  conclusion 
is  that  the  contract  was  not  forfeited  by  a  failure  to  pay  the 
premium  because  of  the  insufficiency  of  the  notice,  or  by  giving 
the  mortgages  on  part  of  the  chattels,  because  of  the  language 
of  the  policy. 

3.  It  appears  that  all  of  the  chattel  mortgages  given  by  the 
plaintiff  on  the  insured  property  were  paid  off  before  the  fire, 
except  a  part  of  the  one  to  Porter  on  eight  cows  and  two  horses. 
We  are  unable  to  determine  from  the  record  whether  any  of  this 
property  was  destroyed,  and  it  is  not  important  that  we  should, 
as  plaintiff's  counsel  do  not  claim  the  right  to  recover  therefor. 
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They  say  in  argument :  *Tlemember,  we  do  not  claim  to  recover 
for  any  of  the  property  that  was  covered  by  the  chattel  mort- 
gage, although  it  was  destroyed ;  our  contention  being  that,  the 
moment  the  mortgage  was  placed  upon  it,  and  whilst  it  remained 
upon  it,  it  was  the  same  as  property  sold,  and  out  of*  plaintiff 's 
possession."  A  part,  at  least,  of  the  chattels  covered  by  the 
mortgage  that  had  been  paid  off  was  destroyed,  and  for  this  the 
plaintiff  asks  to  recover.  We  have  seen  that  giving  those  mort- 
gages did  not  render  the  policy  void;  hence  the  plaintiff  had  a 
valid  policy  covering  all  the  property  insured  therein.  It  is 
conceded  that  giving  the  mortgages  withdrew  the  mortgaged 
property  from  the  protection  of  the  policy  during  the  life  of  the 
mortgages,  and  the  contention  is  whether,  by  a  satisfaction  of 
the  mortgages  that  were  paid  off,  the  property  therein  described 
was  restored  to  the  protection  of  the  policy.  The  theory  upon 
which  an  existing  mortgage  is  held  to  be  a  violation  of  a  clause 
in  the  policy  against  an  increase  of  risk  is  that  it  does  increase 
the  risk:  Ellis  v.  State  Ins.  Co.,  61  Iowa,  577,  16  N.  W.  744;  Lee 
V.  Agricultural  Ins.  Co.,  7&  Iowa,  379,  44  N.  W.  683.  In  this  case 
increase  of  risk  is  not  pleaded  as  a  defense,  nor  does  it  appear 
that  the  policy  contained  a  provision  against  such  an  increase. 
If  such  a  provision  should  be  implied,  its  violation  would  only 
suspend  the  policy  as  to  the  property  upon  which  the  risk  ^®' 
was  increased  during  the  time  thereof.  If  the  plaintiff  had  vio- 
lated the  terms  of  the  policy  by  changing  the  location  of  his 
kitchen  stove  in  the  building  insured,  or  by  leaving  the  premises 
unoccupied,  and  had  afterward,  and  before  loss,  replaced  the 
stove  or  reoccupied  the  premises,  such  violation  would  only  be 
held  to  have  suspended  the  policy  during  the  period  for  which 
it  was  violated;  and,  if  the  property  was  in  the  condition  and 
occupancy  required  by  the  policy,  at  the  time  of  the  loss,  such 
suspension  would  be  no  defense:  See  1  May  on  Insurance,  3d 
ed.,  sec.  101,  and  cases  cited;  2  Am.  &  Eng.  Ency.  of  Law,  288, 
and  note.  At  the  time  of  the  loss  the  personal  property  in 
question  was  in  the  possession  and  ownership  of  the  plaintiff, 
free  from  the  encumbrances  of  the  mortgages  and  covered  by  his 
valid  policy  of  insurance.  Therefore,  he  is  entitled  to  recover 
for  the  loss  thereof.  See,  as  directly  in  point,  Wilkms  v.  Tobac- 
co Ins.  Co.,  30  Ohio  St.  317,  27  Am.  Eep.  455.  It  follows  from 
these  conclusions  that  the  court  erred  in  sustaining  defendant's 
motion  for  a  verdict. 
Reversed. 

Granger,  C.  J.,  not  sitting. 
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Hevival  of  Forfeited  Insurance  by  Discontinuance  of  Oauae  of 
Forfeiture  Before  Loss.* 

The  general  rule  to  be  deduced  from  the  weight  of  authority  Is, 
that  the  violation  of  a  condition  In  a  policy  of  insurance  which 
works  a  forfeiture  thereof  merely  suspends  the  insurance  during  the 
violation,  and  that  if  such  violation  is  discontinued  during  the  life 
of  the  policy,  and  is  nonexistent  at  the  time  of  loss,  the  policy  re- 
vives, the  insurance  is  restored,  and  the  Insurer  is  liable,  although 
he  has  never  consented  to  a  violation  of  the  conditions  in  the  i)olicy, 
and  such  violation  has  been  such  that  the  insurer  could,  had  he 
known  of  it  at  tbe  time,  have  declared  a  forfeiture  therefor.  The 
decisions  upon  this  subject,  however,  are  by  no  means  uniform,  and 
while  the  majority  of  them  maintain  the  doctrine  above  stated,  a 
considerable  number  assert  that  upon  a  breach  of  condition  for 
which  a  forfeiture  of  the  insurance  might  be  declared,  the  policy, 
from  that  fact  itself,  becomes  void,  and  can  never  be  restored  to 
validity  except  with  the  consent  of  the  insurer,  and  that  the  fact 
that  the  breach  of  condition  is  past  and  did  not  contribute  to  the 
loss  does  not  necessarily  put  an  end  to  the  right  of  the  insurer  to 
avoid  the  policy.  Both  classes  of  cases  will  be  noticed  in  the  fol- 
lowing note. 

Mortgages.— In  accordance  with  the  ruling  In  the  principal  case, 
it  has  uniformly  been  held  In  Nebraska  that  where  an  insured  en- 
cumbers his  personal  property  by  a  chattel  mortgage  after  such 
property  has  been  insured,  and  contrary  to  the  conditions  In  the 
policy  against  encumbrances,  and  rendering  the  Insurance  void  there- 
for, he  may,  nevertheless,  recover  the  value  of  the  insured  property 
under  the  policy,  if  at  the  time  of  Its  destruction  It  was  free  from 
the  lien  of  the  mortgage.  In  such  case  the  payment,  cancellation, 
or  discharge  of  the  mortgage  and  lien  before  the  loss  occurs,  revives 
and  reanimates  the  contract  of  Insurance  without  the  consent 
of  the  insurer,  although  during  the  continuance  of  the  mortgage 
lien  the  policy  was  suspended  and  might  have  been,  by  the  Insurer, 
declared  forfeited:  State  I  us.  Co.  v.  Schreck,  27  Neb.  527,  20  Am. 
St.  Rep.  696,  43  N.  W.  340;  Omaha  Fire  Ins.  Co.  v.  Dlerks,  43 
Neb.  473,  61  N.  W.  740;  Johansoii  v.  Home  Fire  Ins.  Co.,  54  Neb. 
548,  74  N.  W.  S66;  Home  Fire  Ins.  Co.  v.  Johansen,  59  Neb.  349, 
80  N.  W.  1047.  The  same  rule  has  been  lately  announced  under  ex- 
actly similar  facts  by  the  supreme  court  of  New  York  in  Tompkins 
V.  Hartford  Fire  Ins.  Co.,  22  N.  Y.  App.  DIv.  380;  49  N.  Y.  Supp.  184, 
These  cases  are  opposed  by  that  of  German-American  Ins.  Co.  v. 
Humphrey,  62  Ark.  348,  54  Am.  St.  Rep.  297,  35  S.  W.  429,  wherein 
It  is  held  that  if  a  policy  of  fire  insurance  provides  that  It  shall  be 
void  if  the  property  insured  Is  encumbered  by  mortgage,  the  giving 
of  the  mortgage  on    the   property  subsequently  to   the  Insurance 

•kefkeence  to  monoqeaphic  notb. 
Increase  of  hazard  as  avoiding  policy  of  Are  insurance:  66  Am.  St  Rep.  691-«9S. 
Am.  St.  Rep.,  Vol.  LXXX— 20 
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avoids  the  policy  absolutely,  although  the  mortgage  was  paid  off 
and  canceled  prior  to  the  loss. 

If  an  Insurance  policy  Is  conditioned  to  be  void  If  the  property 
Is,  or  becomes,  encumbered  with  a  chattel  mortgage,  it  Is,  In  Texas, 
rendered  Invalid  and  forfeited  by  the  existence  of  such  mortgage  at 
the  time  of  the  Issuance  of  the  policy,  although  the  insured  dis- 
charges such  mortgage  on  the  following  day  and  long  prior  to  the 
loss:  Insurance  Co.  v.  Wicker,  93  Tex.  390,  54  S.  W.  300,  55  S.  W. 
740. 

Use  of  Premises.— \t  may  be  stated  as  a  general  rule  that  though 
a  policy  of  fire  Insurance  contains  a  condition  avoiding  it  if  the 
premises  are  put  to  a  changed  use,  or  if  certain  prohibited  articles 
are  placed  thereon,  nevertheless  a  change  In  the  use  of  the  Insured 
premises,  or  the  lieeping  of  prohibited  articles  thereon  without  the 
consent  of  the  Insurer,  if  abandoned  or  discontinued  before  the 
loss  occurs,  renders  the  insurer  liable  where  he  has  not  declared  a 
forfeiture  of  the  policy  before  loss,  and  the  Inci'eased  hazard  caused 
by  such  prohibited  use  in  no  way  continues  to  affect  the  risk  at  the 
time  of  loss.  In  such  case  the  Insurance  is  merely  suspended  dur- 
ing such  prohibited  use  of  the  premises,  and  revives  Immediately 
upon  its  discontinuance.  This  rule  has  been  long  and  uniformly  ad- 
hered to  In  Illinois:  New  England  etc.  Ins.  Co.  v.  Wetmore,  32  111. 
221;  Schmidt  v.  Peoria  etc.  Ins.  Co.,  41  111.  295;  Insurance  Co.  v. 
McDowell,  50  III.  120,  99  Am.  Dec.  497;  Insurance  Co.  v.  Garland, 
lOS  111.  220-226;  and  Is  excellently  stated  In  Traders'  Ins.  Co.  v. 
Catlin,  163  111.  256,  45  N.  E.  255,  where  It  Is  held  that  a  change  In 
the  use  of  the  Insured  property  Increasing  the  hazard,  and  for  which 
a  forfeiture  might  be  declared  under  the  conditions  of  the  policy, 
does  not  prevent  a  recovery.  If  such  use  has  been  abandoned  with- 
out declaration  of  forfeiture  by  the  company  before  a  loss  occurs, 
and  such  increase  of  hazard  In  no  way  continued  to  affect  the  risk 
at  the  time  of  loss.  Thus,  If  the  policy  provides  that,  "if  after  la- 
Burance  Is  effected,  the  risk  be  Increased  by  any  means,  or  occupied 
In  any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  Insuring,  such  Insurance  shall  be  void  and  of  no  effect,"  the 
words  must  be  construed  to  mean  that  the  policy  shall  become  in- 
operative only  while  the  Increased  risk  shall  be  In  existence,  and 
when  It  terminates  by  discontinuance,  the  policy  Is  revived  and  the 
liability  of  the  Inaurer  again  commences:  Schmidt  v.  Peoria  etc. 
Ins.  Co..  41  111.  295;  Insurance  Co.  v.  McDowell,  50  111.  120,  99  Am. 
Dec.  497.  In  the  case  of  Lounsbury  v.  Protection  Ins.  Co.,  8  Conn. 
459,  It  appeared  that  the  policy  provided  that  if  the  building  in- 
sured should  be  used,  during  the  existence  of  the  risk,  for  any 
occupation,  or  for  the  purpose  of  storing  therein  any  goods  denom- 
inated hazardous  or  extrahazardous  within  the  conditions  annexed 
to  the  policy,  then  the  policy  should  at  once  cease  and  be  of  no 
force,  and  It  further  appeared  that  the  Insured,  during  the  existence 
of  the  risk,  used  such  building  for  an  occupation  denominated  extra- 
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hazardous,  but  that  l>efore  the  loss  he  had  ceased  to  use  It  for  that 
purpose,  and  it  was  held  that  the  insured  was  not  thereby  pre- 
cluded from  recovery  under  the  policy.  The  doctrine  that  the  keep- 
ing of  articles  denominated  as  hazardous  in  a  policy  of  insurance, 
after  the  issuance  of  the  policy,  if  prohibited  by  it,  does  not  render 
the  policy  void,  but  only  suspends  it  while  the  prohibited  articles 
are  liept  on  the  premises,  is  adopted  in  Phoenix  Ins.  Co.  v.  Lawrence, 
4  Met.  9,  81  Am.  Dec.  521.  In  Joyce  v.  Maine  Ins.  Co.,  45  Me.  1G8, 
71  Am.  Dec.  53G,  the  insured  was  bound  by  the  terms  of  his  policy 
to  give  notice  to  the  insurer  if  anything  should  occur  by  the  acts  of 
others  to  increase  the  rislj,  and  the  insurer  thereupon  had  the  right, 
at  his  option,  to  terminate  the  policy.  The  risk  was  thus  increased 
and  the  insured  failed  to  notify  the  insurer.  The  cause  of  the  in- 
creased risk  was  afterward  removed.  The  house  subsequently 
burned,  but  the  fire  originated  from  causes  in  no  way  connected  with 
facts  by  which  the  risk  had  been  increased,  and  it  was  held  that, 
as  it  could  not  be  assumed  with  certainty  that  the  insurer,  if  noti- 
fied, would  have  terminated  the  insurance,  liability  under  the  policy 
continued.  In  United  States  etc.  Ins.  Co.  v.  Kimberly,  34  Md.  224,  tt 
Am.  Rep.  S€5,  the  policy  in  suit  prohibited  the  property  insured  from 
being  put  to  other  uses  than  those  enumerated  in  the  policy,  and  pro- 
vided forfeiture  as  the  penalty  for  such  prohibited  use.  The  prop- 
erty was  put  to  a  prohibited  use  during  the  life  of  the  policy,  but 
this  had  ceased  from  two  to  four  months  before  a  loss  by  fire  oc- 
cuiTed,  and  it  was  decided  that  the  policy  was  merely  suspended 
during  the  prohibited  use  of  the  premises,  and  was  revived  when 
that  use  ceased;  and  that  the  insurer  was  liable  under  the  policy. 
To  the  same  effect  is  the  case  of  Garrison  v.  Farmers'  Fire  Ins.  Co., 
5G  N.  J.  L.  235,  28  Atl.  8.  The  rule  that  a  change  in  the  use  of 
the  property  which  increases  the  risk  after  the  contract  of  insur- 
ance is  made,  merely  suspends  the  insurance  diu-ing  its  continu- 
ance, and  that  when  such  use  ceases  the  policy  revives,  and  the 
insurer  again  becomes  liable  for  a  subsequent  loss,  is  recognized  and 
applied  in  Cumberland  Valley  etc.  Ins.  Co.  v.  Schell,  29  Pa.  St  31. 
In  Mutual  Fire  Ins.  Co.  v.  Coatesville  Shoe  Factory,  80  Pa,  St  407, 
It  appeared  that  the  insured  introduced  gasoline  on  the  premises 
for  the  purpose  of  lighting;  that  this  was  named  in  the  policy  as 
lncreai?ing  the  x-isk  and  avoiding  the  policy;  that  the  insured  after- 
ward removed  the  gasoline;  and  that  the  building  was  subsequently 
destroyed  by  fire.  It  was  held  that  the  policy  was  not  void,  but 
that  it  had  revived,  and  that  the  insurer  was  liable. 

A  single  brief  violation  of  the  terms  of  the  policy  for  the  neces- 
sary work  incidental  to  the  preservation  of  the  insured  premises 
cannot  be  considered  a  breach  of  the  condition  which  prescribes  the 
use  of  the  property,  so  as  to  exonerate  the  insurer  from  liability 
for  a  loss  which  subsequently  happens:  Krug  v.  German  Fire  Ins. 
Co.,  147  Pa.  St  272,  30  Am.  St.  Rep.  729,  23  Atl.  572.  Although  the 
insured  property  has  been  put  to  a  prohibited  or  illegal  use  after 
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the'issae  of  the  policy,  which  under  the  conditions  contained  there- 
in avoids  it,  the  policy  is  not  avoided  by  such  use  If  the  latter  is 
discontinued  prior  to  the  loss, when  the  Insurer  has  not  talien  advan- 
tage of  the  forfeiture  clause  In  the  policy  before  the  loss.  "There 
Is  no  rule  of  law  preventing  the  revival  of  a  policy  of  insurance 
after  a  temporary  suspension.  The  doctrine  that  the  risk  may  be 
suspended  and  again  revive  without  an  express  provision  for  that 
purpose  seems  to  be  within  the  strictest  juridical  principles": 
Hmckley  v.  Gormania  Fire  Ins.  Co.,  140  Mass.  38,  54  Am.  Rep.  445, 
1  N.  B.  737.  The  doctrine  of  this  case  has  been  at  least  severely 
questioned,  if  not  entirely  overi'uled,  by  subsequent  Massachusetts 
cases  which  will  be  noticed  hereafter. 

If  Insurance  on  a  vessel  provides  that  she  shall  navigate  certain 
waters,  but  contains  no  provision  expressly  avoiding  the  policy  for 
navigating  outside  of  such  permitted  waters,  and  the  vessel  after- 
ward makes  a  trip  outside  such  permitted  waters,  and  returns  in 
safety,  and  is  afterward  burned,  the  loss  in  no  way  caused  by  such 
departure,  the  only  efl'ect  of  the  deviation  is  to  relieve  the  Insurer 
of  any  loss  happening  outside  of  the  permitted  waters,  and  he  is 
liable  for  a  subsequent  loss  covered  by  the  policy  not  caused  or  con- 
tributed to  by  such  deviation,  and  happening  after  the  safe  return 
of  the  vessel  therefrom:  Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio  St.  317, 
27  Am.  Rop.  455;  Hennessey  v.  Manhattan  Fire  Ins.  Co.,  28  Hun, 
98.  And  if  the  policy  expressly  excepts  the  navigation  of  certain 
waters,  and  such  forbidden  waters  are  In  fact  navigated  by  the 
Insured  vessel,  after  which  she  returns  safely  to  port,  the  Insurer  is 
liable  on  the  policy:  Greenleaf  v.  St.  Louis  Fire  Ins.  Co.,  37  Mo. 
25.  The  contrary  and  opposite  rule  is  announced,  however,  in 
Fernandez  v.  Great  Western  Ins.  Co.,  48  N.  Y.  571,  8  Am.  Rep.  571, 
and  In  Burgess  v.  Equitable  Marine  Ins.  Co.,  126  Mass.  70,  30  Am. 
Rep.  654. 

Discontinuance  before  loss  of  a  changed  use  of  the  Insured  prop- 
erty Involving  increase  of  risk  does  not  entitle  the  Insured  to  recover, 
if  at  the  time  of  loss  there  remains  an  increased  hazard  growing 
out  of  the  former  changed  conditions:  Traders'  Ins.  Co.  v.  Callln,  163 
111.  256,  45  N.  E.  255.  Some  cases  maintain  that  if  a  policy  of 
Insurance  contains  a  provision  that  It  shall  be  void  upon  the  breach 
of  a  condition  contained  therein,  the  breach  of  such  condition 
wholly  avoids  the  policy  without  further  act  on  the  part  of  anyone, 
and  the  insurance  is  never  restored,  although  the  breach  of  condi- 
tion is  wholly  past  at  the  time  of  the  loss,  the  property  has  been 
restored  to  Its  original  condition,  and  the  breach  in  the  condition 
in  the  policy  has  In  no  way  contributed  to  the  loss.  Thus,  In  Carey 
T.  German-American  Ins.  Co.,  84  Wis.  80,  36  Am.  St  Rep.  907,  54 
K.  W.  18,  It  was  held  that  if  the  policy  provides  that  It  shall  bo 
void  upon  the  breach  of  a  specified  condition,  the  Insurer's  exemp- 
tion from  liability  becomes  absolutely  fixed  as  soon  as  that  condi- 
tion Is  broken,  and  does  not  depend  upon  whether  he  notifies  or 
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omits  to  notify  the  Insured  after  such  breach  what  action  he  In- 
tends to  take  in  regard  to  the  continuance  or  forfeiture  of  the  pol- 
icy. Again,  in  Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y.  530,  it  was 
maintained  that  a  provision  In  a  fire  insurance  policy,  that  if  the 
insured  property  should  be  used  for  carrying  on  any  hazardous 
business,  the  policy  should  be  void,  was  a  prospective  warranty, 
and  if  violated  the  policy  is  avoided,  though  such  use  is  not  con- 
tinued up  to  the  tiiue  of  the  loss.  To  the  same  effect  is  Jennings 
V.  Insurance  Co.,  2  Denio,  75.  If  the  policy  provides  that  it  shall 
be  avoided  by  the  use  of  an  article  expressly  named,  and  there  is 
nothing  in  the  policy  from  which  a  permission  to  use  such  article 
In  a  partial,  limited,  or  temporary  way  can  be  inferred,  full  effect 
must,  in  New  Hampshire,  be  given  to  the  prohibitive  clau&e  by  a 
forfeiture  of  the  policy  for  its  violation,  although  the  prohibited 
use  is  discontinued  before  the  loss:  Wheeler  v.  Traders'  Ins.  Co., 
62  N.  H.  450,  13  Am.  St.  Rep.  582.  If  a  policy  provides  that  It 
shall  be  void  if  the  risk  is  increased  without  the  consent  of  the 
insurer,  and  the  insured  for  most  of  the  term  of  the  policy  uses 
the  premises,  for  the  illegal  sale  and  keeping  of  liquors,  but  before 
the  loss  obtains  a  license  to  sell  such  liquors,  the  policy  Is  not,  in 
Massachusetts,  merely  suspended  during  the  continuance  of  such 
illegal  use  incrc-asing  the  risk,  but  the  Insurer  may  treat  the  policy 
as  entirely  void:  Kyte  v.  Commercial  Union  Assur.  Co.,  149  Mass. 
116,  21  N.  E.  361.  If  the  policy  provides  that  it  shall  become  void 
if,  without  notice  to  the  insurer,  and  its  permission  indorsed  there- 
on, mechanics  are  employed  upon  the  insured  premises,  altering 
or  repairing  them,  the  insurance  becomes  void  by  the  mere  fact  of 
the  employment  of  mechanics  in  such  premises,  altering  or  repair- 
ing them,  without  the  consent  of  the  Insurer,  and  he  is  not  liable 
for  damage  or  injury  to  the  insured  property  thereafter  caused  by 
fire,  although  not  happening  in  consequence  of  the  alterations  or 
repairs,  but  after  they  are  entirely  finished  and  completed.  Where 
the  policy  contains  a  condition  similar  to  one  enumerated,  It  is  gen- 
erally held  that  the  mere  breach  of  the  condition  absolutely  avoids 
the  policy,  and  that  it  does  not  merely  suspend  it  during  the  time 
of  making  alterations  or  repairs:  Lyman  v.  State  Mut.  Fire  Ins. 
Co.,  14  Allen,  329;  Hill  v.  Middlesex  Mutual  Assur.  Co.,  174  Mass. 
542,  55  N.  E.  319;  Frost  etc.  Works  v.  Millers'  etc.  Ins.  Co.,  37  Minn. 
300,  5  Am.  St.  Rep.  846,  34  N.  W.  35;  Imperial  Fire  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452,  14  Sup.  Ct.  Rep.  379.  This  doctrine  is  de- 
nied in  Insurance  Co.  v.  McDowell,  50  111.  120,  99  Am.  Dec.  497, 
where  it  is  held  that  an  increase  of  hazard  caused  by  repairs  upon 
the  insured  property  merely  suspends  the  policy  while  It  continues, 
and  that  liability  thereunder  is  restored  when  the  repairs  are  com- 
pleted. 

Other  Insurance.— It  the  policy  provides  that  other  insurance  on 
the  same  property,  whether  existing  at  the  date  of  the  execution 
of  the  policy  or  afterward  obtained,  shall  avoid  the  policy  if  ob- 
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talned  without  the  consent  of  the  insurer,  the  general  rule  Is,  that 
the  cancellation  of  such  other  Insurance  before  the  loss,  though  ob- 
tained in  violation  of  the  contract,  restores  the  Insurance  policy 
containing  siich  condition,  and  the  liability  of  the  Insurer  there- 
under Is  not  affected  by  such  violation:  N.  E.  Fire  etc.  Ins.  Co.  v. 
Schettler,  38  Di.  167;  Germania  Fire  Ins.  Co.  v.  Klewer,  129  111. 
599,  22  N.  E.  4S9;  Western  Assur.  Co.  v.  Mason,  5  111.  App.  141; 
Phenix  Ins.  Co.  v.  Johnston,  42  111.  App.  66;  Obermeyer  v.  Globe 
Mut  Ins.  Co.,  43  Mo.  573;  Jacobs  v.  Equitable  Ins.  Co.,  19  U.  C.  Q. 
B.  250.  This  rule,  however,  is  denied  In  Georgia  Home  Ins.  Co. 
V.  Eosenfield,  95  Fed.  358,  and  Fabyan  v.  Union  etc.  Ins.  Co.,  33 
N.  H.  203,  where  It  Is  held  that  If  a  clause  In  an  insurance  policy 
provides  that  It  shall  become  void  if  other  insurance  la  procured 
without  the  consent  of  the  Insurer,  the  breach  of  such  clause  termi- 
nates, and  not  merely  suspends,  the  policy,  and  It  Is  not  revived 
without  the  consent  of  the  Insurer,  although  the  additional  insur- 
ance expires  before  any  loss. 

Vccanoy.— Generally  spealsing,  a  policy  of  Insurance  upon  a  build- 
ing against  loss  by  fire  containing  a  condition  that  If  the  insured 
shall  allow  such  building  to  become  vacant  and  unoccupied  and  so 
remain,  for  a  specified  time,  does  not  become  absolutely  void  by 
reason  of  the  premises  becoming  vacant  and  unoccupied.  To  render 
it  void  upon  the  happening  of  such  event  the  Insurer  must  declare 
the  forfeiture,  and  if  he  does  not  exercise  this  power  while  the  in- 
sured Is  In  default,  and  the  premises  are  again  occupied,  the  right 
to  declare  the  forfeiture  ceases,  the  Insurance  is  restored,  and  lia- 
bility under  the  policy  again  attaches:  Insurance  Co.  v.  Garland, 
108  111.  220;  Schuermann  v.  Dwelling-House  Ins.  Co.,  57  111.  App.  200; 
I-aselle  v.  Hobolsen  Fire  Ins.  Co.,  43  N.  J.  L.  468;  Ring  v.  Phoenix 
Assur.  Co.,  145  Mass.  420,  14  N.  E.  525;  Aetna  Ins.  Co.  v.  Meyers, 
63  Ind.  238;  Whitney  v.  Blacli  River  Iua  Co.,  72  N.  Y.  117,  28  Am. 
Rep.  116.  In  Moore  v.  Phoenix  Ins.  Co.,  62  N.  H.  240,  13  Am.  St 
Rep.  556,  it  was  held  that  a  policy  rendered  void  by  a  violation 
of  a  condition  that  the  insured  building  shall  not  be  unoccupied 
for  a  period  of  more  than  ten  days  without  the  insurer's  consent 
Is  not  revived  by  the  subsequent  occupation  of  the  building.  And 
to  the  same  effect  Is  the  case  of  E)a8t  Texas  Fire  Ins.  Co.  v.  Kemp- 
ner,  87  Tex.  229,  47  Am.  St.  Rep.  99,  27  S.  W.  122. 

Temporai-y  Alienation.— U  the  policy  contains  a  condition  that  It 
shall  become  void  upon  the  alienation  of  the  Insured  property, 
without  the  consent  of  the  Insurer,  It  has  been  generally  held 
that  if  the  insured  sells  or  assigns  the  property  during  the  ex- 
istence of  the  policy,  without  the  consent  of  the  Insured,  the  In- 
Burance  does  not,  from  that  fact  alone,  become  absolutely  void, 
but  is  merely  suspended,  and  if  the  Insured  reacquires  the  title  be- 
fore the  loss,  the  policy  Is  renewed  and  the  Insurer  becomes  again 
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liable:  Power  v.  Ocean  Ins.  Co.,  19  La.  28,  36  Am.  Dec.  6G5;  Hitch- 
cock V.  North  Western  Ins.  Co.,  26  N.  Y.  68;  Lane  v.  Maine  etc.  Ins. 
Co.,  12  Me.  44;  28  Am.  Dec.  150;  Worthlngton  v.  Bearse,  12  Allen, 
282,  90  Am.  Dec.  152;  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  Y. 
526,  7  Am.  Rep.  380. 


WASHBUEN-HALLIGAN  COFFEE  COMPANY  v.  MER- 
CHANTS' MUTUAL  FIRE  INSURANCE  COMPANY. 
[110  Iowa,  423,  81  N.  W.  707.] 

INSURANCE— WAIVER  OF  PROOF  OF  LOSS.— A  provision 
In  a  fire  insurance  policy  that  no  officer  or  agent  of  the  insurer 
shall  have  power  to  waive  any  condition  therein  unless  such  waiver 
Is  attached  to  the  policy  and  approved  by  the  secretary  of  the  in- 
surer, does  not  prohibit  such  secretary  from  otherwise  waiving  the 
furnishing  of  proofs   of  loss  by  the  insured. 

INSURANCE— WAIVER  OF  PROOF  OF  LOSS.— If  the  sec- 
retary of  the  insurer  writes  to  the  insured  informing  him  that  as 
soon  as  his  proof  of  loss  is  made  out  by  another  insurer,  liable  on 
a  concurrent  policy,  he  will  malse  out  proof  of  loss  and  send  it 
to  the  insured  to  be  signed,  and  subsequently  requests  a  statement 
from  the  insured  as  to  the  items  and  values  of  loss  as  adjusted  by 
such  other  insurer  from  which  to  make  up  proof  of  loss,  and  such 
statement  is  promptly  furnished,  subsequently  to  which  he  denies 
all  liability  for  the  loss,  without  withdrawing  his  offer  to  furnish 
proof  of  loss,  he  thereby  waives  a  condition  in  the  policy  requiring 
the  insured  to  furnish  proof  of  loss. 

INSURANCE.— CONCURRENT  INSURANCE  means  any  In- 
surance running  with  that  of  the  defendant  insurer  and  sharing  its 
risk,  and  includes  policies  covering,  not  only  a  part  of  defendant's 
risk,  but  all  of  it  and  more.  "Other  concurrent  Insurance  per- 
mitted," in  the  absence  of  any  limitation  in  amount,  should  not  be 
construed  to  require  the  later  policies  to  exactly  concur  In  covering 
ell  of  the  insured  property,  nor  In  covering  all  the  period  of  time 
of  the  Insurance. 

McVey  &  McVey,  for  the  appellant. 

Cook  &  Dodge,  for  the  appellee. 

"***  LADD,  J.  The  property  insured  burned  March  23, 
1896,  and  proofs  of  loss  were  not  furnished  until  May  25th  fol- 
lowing— ^more  than  sixty  days  thereafter.  As  a  condition  pre- 
cedent to  the  maintenance  of  the  action,  it  was  incumbent  upon 
the  plaintiff,  in  the  absence  of  any  waiver,  to  prove  that  it  had 
**given  the  company  or  association  notice  in  writing  of  such  loss, 
accompanied  by  an  affidavit  stating  the  facts  as  to  how  the  loss 
occurred,"  so  far  as  they  were  within  his  knowledge,  and  the 
extent  of  the  loss,  which  notice  must  be  given  within  sixty  days 
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from  the  time  the  loss  occurred:  Acts  Eighteenth  General  As- 
sembly, c.  211,  sec.  3 ;  Code,  sec.  1744.  The  numerous  provisions 
of  the  contract  concerning  proofs  of  loss  need  not  be  set  out, 
as  they  are  superseded  by  this  statute:  Warshawky  v.  Anchor 
etc.  Ins.  Co.,  98  Iowa,  221,  67  K  W.  237;  Welsh  v.  Dos  Moines 
Ins.  Co.,  71  Iowa,  338,  32  N.  W.  369.  Repeating  in  the  policy 
its  conditions  neither  added  to  nor  detracted  from  the  obligation 
of  either  party,  and  unless  waived  by  the  correspondence  of  the 
secretary  of  the  defendant,  as  averred  by  the  plaintiff,  there  can 
be  no  recovery.  We  have  for  solution,  then,  two  questions:  1. 
Had  the  secretary  authority  to  waive?  And  2.  Did  he  do  so? 
2.  All  letters  addressed  to  the  company  were  answered  by  the 
secretary,  who  appears  to  have  acted  as  its  mouthpiece  in  the 
transaction  involved  in  this  suit,  and  we  understand  his  authori- 
ty to  waive  proofs  of  loss  to  be  conceded,  but  for  the  stipulation 
contained  in  the  contract  that  "no  officer,  agent,  or  other  rep- 
resentative of  this  company  shall  have  power  to  waive  any  pro- 
vision or  ^^  condition  of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  subject  of  agreement  indorsed  here- 
on or  added  hereto,  and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto,  and  approved  by  the  secretary."  A  similar  provision 
may  be  found  in  the  company's  by-laws.  It  would  seem  that, 
by  requiring  the  approval  of  the  secretary  of  any  such  waiver, 
he  is  excluded  from  those  who  may  only  waive  in  writing;  for 
it  could  hardly  have  been  contemplated  that  he  would  first  write 
this  out,  and  then  approve  what  he  had  done.  But,  as  the  pro- 
visions are  sweeping,  we  prefer  to  put  our  conclusions  on  another 
ground.  This  stipulation  relates  to  the  conditions  and  pro- 
visions of  the  policy,  and  not  to  their  performance ;  or,  as  put  in 
numerous  authorities,  it  "applies  only  to  those  conditions  and 
provisions  in  the  policy  which  relate  to  the  formation  and  con- 
tinuance of  the  contract  of  insurance,  and  are  essential  to  the 
binding  force  of  the  contract  while  it  is  running,  and  does  not 
apply  to  those  conditions  which  are  to  be  performed  after  the 
loss  has  occurred,  in  order  to  enable  the  assured  to  sue  on  his 
contract,  such  as  giving  notice  and  furnishing  preliminary 
proofs."  We  believe  it  to  have  been  uniformly  so  held  when  at- 
tention has  been  directed  to  this  particular  point:  Wheaton  v. 
North  British  etc.  Ins.  Co.,  76  Cal.  417,  9  Am.  St.  Rep.  216, 
and  valuable  note  on  page  234,  18  Pac.  758;  New  Orleans  Ins. 
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Assn.  V.  Matthews,  65  Miss.  301,  4  South.  62;  O'Brien  v. 
Ohio  Ins.  Co.,  52  Mich.  131,  17  N.  W.  726;  Franklin  Fire  Ins. 
Co.  V.  Chicago  Ice  Co.,  36  Md.  102,  11  Am.  Rep.  469 ;  Blake  v. 
Exchange  etc.  Ins.  Co.,  12  Gray,  265 ;  Carson  v.  Jersey  etc.  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584;  Indiana  Ins.  Co.  v. 
Capehart,  108  Ind.  270,  8  N.  E.  285 ;  Rokes  v.  Amazon  Ins.  Co., 
51  Md.  512,  34  Am.  Rep.  323;  Susquehanna  etc.  Ins.  Co.  v. 
Staats,  102  Pa.  St.  529;  Universal  etc.  Ins.  Co.  v.  Weiss,  106 
Pa.  St.  20.  The  conditions  contemplated  are  of  the  essence 
of  and  form  a  part  of,  the  contract  *^**  of  insurance,  upon  which 
its  continuing  force  depends.  Under  a  valid  policy,  liability  at- 
taches on  the  happening  of  the  loss,  and  evidently  the  require- 
ment of  proofs  of  loss  pertains,  not  to  the  provisions  of  the  poli- 
cy, but  to  the  performance  of  them;  Blake  v.  Exchange  etc. 
Ins.  Co.,  12  Gray,  265.  Furnishing  proofs  within  a  limited 
time  certainly  is  of  the  procedure  to  enforce  the  terms  of  the 
contract,  and  is  by  the  statute,  independent  of  policy,  a  condi- 
tion precedent  to  the  maintenance  of  an  action.  We  do  not 
overlook  Kirkman  v.  Farmers'  Ins.  Co.,  90  Iowa,  457,  48  Am. 
St.  Rep.  454,  57  N".  W.  952,  and  Ruthven  v.  American  Fire  Ins. 
Co.,  92  Iowa,  326,  60  N.  W.  663.  In  these  cases  the  validity, 
only,  of  such  stipulation,  and  not  its  applicability,  was  consid- 
ered, as  clearly  appears  from  an  examination  of  the  authorities 
cited.  The  decision  in  the  former  rests,  without  stating  the 
reasons,  on  three  cases :  Zimmerman  v.  Home  Ins.  Co.,  77  Iowa, 
691,  42  N.  W.  462,  and  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich. 
527,  8  Am.  St.  Rep.  908,  32  N.  W.  660  (each  holding  that  for- 
feiture because  of  additional  insurance  could  not  be  waived  by 
a  local  agent),  and  Hankins  v.  Rockford  Ins.  Co.,  70  Wis.  1, 
35  N".  W.  34  (announcing  the  same  rule  in  case  of  forfeiture  be- 
cause of  the  execution  of  a  mortgage).  We  shall  not  review  in  de- 
tail the  cases  cited  in  Ruthven  v.  American  Fire  Ins.  Co.,  92 
Iowa,  326,  60  N".  W.  663.  Suffice  it  to  say  that  all  but  two  re- 
late to  the  provisions  of  the  contract,  and  not  to  the  perform- 
ance of  same  after  loss.  The  two  are  the  Kirkman  case  and 
Smith  v.  Niagara  etc.  Ins.  Co.,  60  Vt.  682,  6  Am.  Si  Rep.  144, 
15  Atl.  353.  In  the  latter,  again,  only  the  validity  of  the  stipu- 
lation was  considered,  and  the  decision  bottomed  on  New  York, 
Massachusetts,  and  Michigan  cases  in  which  the  facts  related 
only  to  the  continuance  of  the  contract  in  force:  See,  also, 
Gould  V.  Dwelling-House  Ins.  Co.,  90  Mich.  302,  51  N.  W.  455; 
Knudson  v.  Hekla  Fire  Ins.  Co.,  75  Wis.  198,  43  N.  W.  954. 
The  fact  that  our  statute  has  superseded  all  requirements  of  the 
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policy  relating  to  proofs  of  loss,  rendering  these  mere  surplusage, 
furnishes  an  additional  reason  for  saying  that  such  a  stipulation 
does  not  concern  the  performance  of  the  provisions  ^^"^  of  the 
policy  after  loss.  Fumishmg  proofs  is  a  matter  of  form,  some- 
thing like  the  demand  required  in  certain  cases.  As  said  in. 
Blake  v.  Exchange  etc.  Ins.  Co.,  12  Gray,  265 :  "If  the  plaintifE 
relied  upon  any  exemption  from  the  obligations  of  the  policy, 
or  any  modification  of  them  by  the  agents  or  officers  of  the  com- 
pany, or  any  addition,  he  must  show  such  exemption,  modi- 
fication, or  addition  by  indorsement  upon  the  policy.  But 
the  question  whether  a  stipulation  as  to  notice  and  proofs  of  loss 
has  been  fulfilled,  or  whether  the  defendant  is  in  a  condition  to 
be  heard  upon  that  question,  must  be  tested  by  the  ordinary 
rules  of  law.  There  is  a  time  when  objections  in  matters  of 
form  must  be  taken.  If  they  are  not  then  made,  they  never  can 
be  made.  The  law  does  not  say  the  procedure  was  perfect,  but 
that  the  question  is  not  open.  The  adherence  to  a  liberal  appli- 
cation of  this  principle  is  necessary  to  the  maintenance  of  good 
faith  and  fair  dealing  in  judicis-l  proceedinp."  The  pomt  was 
not  made  or  considered  in  the  Kirkman  and  Ruthven  cases,  and 
for  this  reason  we  are  more  readily  persuaded  of  our  duty  not  to 
follow  them.  Former  decisions  should  only  be  disturbed  on 
great  consideration,  for  courts  have  no  assurance  of  being  wiser 
than  their  predecessors.  But  when  the  applicability  of  a  rule 
of  law  is  lost  sight  of,  because  not  questioned,  in  passing  upon 
its  validity,  there  is  no  just  ground  for  halting  in  reaching  a 
right  conclusion,  in  harmony  with  the  voice  of  reason  and  au- 
thority ;  for  in  such  event  the  point  has  never  been  determined, 
save  inferentially. 

3.  That  proofs  of  loss  were  in  fact  waived,  the  record  bears 
conclusive  evidence.  This  was  done — 1.  By  leading  the  plain- 
tiff to  rely  on  the  defendant  for  their  preparation;  and  2.  By 
the  denial  of  liability.  March  28th  the  secretary  of  the  defendant 
requested  "the  name  and  amounts  of  the  companies  covering  on 
furniture  and  fixtures  concurrent  with  our  policy."  April  4th 
the  secretary  advised  the  plaintiff  that  the  company  had  made 
arrangements  with  the  State  Insurance  Company  to  look  ^* 
after  the  loss  through  their  adjuster,  "who  they  informed  us 
was  then  at  your  place,  and  it  would  not  be  necessary  that  we  go 
to  the  expense  of  sending  an  adjuster  down;  that  they  would 
let  us  know  as  soon  as  their  proofs  were  ready,  and  we  could 
make  out  proofs,  and  send  direct  to  you  to  be  signed.  This,  as 
I  understand,  is  a  total  loss,  and  we  think  it  hardly  necessary 
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to  go  to  an  extra  expense  in  the  matter,  as  papers  can  all  be 
forwarded  to  you  and  be  signed  up  as  well  without  us  as  with  us 
on  the  ground,  and  will  be  mailed  to  you  as  soon  as  we  can  hear 
from  the  State  Insurance  Company  in  regard  to  the  matter, 
which  will  be  no  doubt  very  soon  if  their  adjuster  has  returned 
home,  and  we  shall  look  after  this  matter,  and  let  you  hear  from 
us  promptly  in  reference  to  it."  April  25th  he  requested  "a 
statement  showing  the  items,  value  of  each  as  adjusted  by  the 
State  and  Security  insurance  companies,  together  with  a  copy 
of  the  form  or  written  portion  of  each  of  their  policies,  from 
which  we  may  be  able  to  make  up  proofs  of  loss."  In  response 
to  this  the  plaintiff  sent  "a  statement  of  the  basis  on  which  the 
Security  settled,"  and  copies,  as  requested.  April  25th,  the 
secretary,  after  referring  to  adjustments  of  the  other  two  com- 
panies, added:  "We  wish  to  have  you  explain  why  there  should 
be  any  difference  in  the  adjustment  of  this  loss  under  the  three 
policies  mentioned.  To  our  minds,  there  seems  to  have  been 
some  very  fine  figuring  behind  the  scenes  somewhere,  and  we 
must  have  an  explanation,  so  as  to  enable  us  to  make  out  our 
proofs  intelligibly ;  and  if  you  are  unable  to  give  us  the  particu- 
lars, and  also  an  itemized  statement  of  your  loss,  it  perhaps  will 
then  be  necessary  to  look  somewhere  else  for  the  mformation 
required  under  the  policy  and  contract."  The  plaintiff  re- 
sponded with  explanation,  adding:  "This  looks  to  us  as  though 
there  should  be  no  question  but  what  you  should  pay  the  full 
two  thousand  dollars  insurance.  If  this  explanation  is  not  sat- 
isfactory, we  see  no  other  way  than  to  have  you  come  here  and  go 
over  it  yourself,  as  we  have  no  fear  of  not  being  able  to  convince 
you  that  we  are  entitled  to  the  face  of  the  policy."  These  let- 
ters of  the  secretary  were  all  in  *^**  response  to  communications 
addressed  to  the  defendant  company;  and  the  plaintiff  had  the 
right  to  assume,  in  the  absence  of  knowledge  to  the  contrary, 
that  he  was  authorized  to  act  in  its  behalf.  The  promise  con- 
tained in  that  of  April  4,  1896,  that  proofs  of  loss  would  be 
prepared  and  sent  to  the  assured  for  signature  was  never  with- 
drawn or  modified,  and  was  tantamount  to  saying  that  these 
need  not  be  prepared  by  the  plaintiff:  Scott  v.  Security  Fire 
Ins.  Co.,  98  Iowa,  67,  66  N.  W.  1054.  True,  facts  and  items 
were  called  for,  but  only  to  enable  the  defendant  to  do  as 
agreed.  The  last  letter  on  the  subject  contains  no  intimation 
to  the  contrary,  merely  suggesting  the  necessity  of  the  defendant 
looking  "elsewhere  for  the  information  required  under  the  pol- 
icy."   The  claim  of  appellant  that  there  was  any  subsequent  re- 
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quest  for  proofs  of  loss  has  no  support  in  the  record;  and  we 
think  that  the  defendant,  in  promising  to  prepare  them,  relieved 
the  plaintiff  from  so  doing,  thereby  waiving  the  requirements 
of  the  statute.     And,  in  the  light  of  the  previous  correspondence, 
the  last  letter  of  the  secretary,  dated  May  13,  1896,  was  such  a 
denial  of  liability  as  to  dispense  with  such  proofs.  Omitting  the 
formal  parts,  it  reads:  '^e  now  avail  ourselves  of  the  first 
practical  opportunity  to  carefully  examine  and  to  reply  to  your 
several  letters  and  inclosures,  and  the  information  therein  con- 
tained in  reference  to  your  loss,  which  occurred  on  the  twenty- 
third  day  of  March,  1896.      Upon  examination  of  the  three 
schedules  attached  to  the  three  policies,  we  find  that  the  insur- 
ance was  not  concurrent  with  ours,  as  required  by  our  policy.** 
It  must  not  be  forgotten  that  "the  letters,  inclosures,  and  in- 
formation" referred  to  had  been  sent  to  the  company  to  enable 
it  to  carry  out  its  promise  to  prepare  proofs;  that  the  plaintiff 
had  persistently  urged  the  adjustment  of  the  loss;  that  the  pol- 
icy provided  that,  "unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  it  shall  be  void  if  the  insured  now 
has,  or  shall  hereafter  make  or  procure,  any  other  contract  of 
insurance,  whether  valid  or  not,  on  property  covered  in  whole 
or  in  part  by  this  policy,'*  and  that  indorsed  thereon  were  the 
words,  "Other  concurrent  •***  insurance  permitted."     In  view 
of  these  facts,  what  does  this  letter  mean  ?     Can  the  purpose  of 
the  secretary  to  declare  the  policy  void  be  questioned?    With 
what  object  was  the  letter  written?     Clearly,  to  deny  liability. 
With  everything  before  him,  why  were  proofs  not  forwarded  as 
agreed?    Evidently,  as  according  to  his  view  the  policy  was 
void,  these  were  unnecessary.     If  the  purport  of  this  letter  is 
not  denial  of  liability,  what  could  have  been  the  object  in  writ- 
ing it?    True,  it  was  not  a  candid  expression  of  the  company's 
purpose,  but,  as  said,  in  view  of  the  previous  correspondence, 
its  meaning  was  apparent.     Denial  of  liability  must  be  un- 
equivocal, as  contended  by  appellant,  but  not  necessarily  in  ex- 
press language.    If  all  the  correspondence,  considered  together, 
establishes  such  denial,  it  is  quite  enough:  Parsons  v.  Grand 
Lodge,  108  Iowa,  6,  78  N.  W.  676;  Bloom  v.  State  Ins.  Co.,  94 
Iowa,  363,  62  N.  W.  810;  Soorholtz  v.  Marshall  Co.  etc.  Ins. 
Co.,  109  Iowa,  522,  80  N.  W.  542. 

4.  Was  this  policy  concurrent  with  those  of  the  other  two 
companies?  If  not,  under  the  provisions  of  the  policy  already 
quoted  it  was  void  from  its  inception.  The  written  portion  of 
defendant's  policy  was  as  follows:  "Two  thousand  dollars  on 
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their  electric  motor  and  connections,  coffee  roasters  and  theii 
foundations,  arches,  casings,  coffee,  mustard,  and  spice  grinding 
mills,  coffee-cleaning  mills,  printing  press,  type,  belting,  chases, 
fan  coolers,  cooling  fans,  trucks,  scales,  scoops,  coffee  bins,  pipes 
and  pulleys,  and  other  movable  and  fixed  machinery,  safe,  desk, 
chairs,  typewriting  machines,  letter  press,  stationery,  and  all 
other  office  fixtures,  tea  cans,  sample  cases,  all  while  contained 
in  the  three-story  brick  building  situated  at  No.  115  and  115^ 
East  Second  street,  Davenport,  Iowa.  Other  concurrent  insur- 
ance permitted." 

That  contained  in  policies  of  the  State  and  Security  com- 
panies reads :  "$1,000  on  their  boilers,  engine,  and  coffee  roaster, 
foundations  and  connections,  casings  and  arches,  fixtures,  and 
appurtenances,  other  fixed  and  movable  *^^  machinery,  shaft- 
ing, gearing,  pulleys,  belting,  trucks,  and  scales,  while  contained 
in  the  three-story  brick,  metal-roof  building,  situated  Nos.  115 
and  115^  East  Second  street,  Davenport,  Iowa.  Other  Con.  Ins. 
Per.''  It  will  be  noticed  that  the  policy  sued  on  covers  all  the 
property  described  in  the  others,  with  the  possible  exception  of 
boilers,  and  much  more.  The  defendant  contends  that,  to  be 
concurrent,  the  insurance  must  cover  the  identical  property,  and 
no  other.  A  different  conclusion  was  reached  in  Corkery  v. 
Security  Fire  Ins.  Co.,  99  Iowa,  383,  68  N.  W.  792.  True, 
that  decision  was  somewhat  influenced  by  a  provision  in  the  con- 
tract indicating  that  other  insurance  might  "be  specific  or  by 
general  or  floating  policies" ;  but  that  was  referred  to  as  obviat- 
ing the  objection  that,  where  identical  property  is  not  covered 
by  all  policies,  much  difficulty  would  be  experienced  in  adjust- 
ment of  a  loss.  Such  a  difficulty  does  not  furnish  a  good  reason 
for  not  carrying  out  the  terms  of  the  contract.  At  least  two 
text-writers  of  repute  assume  the  meaning  of  "concurrent"  to 
be  as  contended  by  appellant,  and  then  state  the  difficulty  men- 
tioned as  a  ground  therefor:  Joyce  on  Insurance,  sec.  2480 j 
Ostrander  on  Insurance,  sec.  564.  Nor  do  we  think  East  Texas 
etc.  Ins.  Co.  v.  Brown,  82  Tex.  631,  18  S.  W.  713,  so  holds. 
The  policy  of  one  thousand  dollars  there  sued  on  was  issued  on 
property  insured  for  three  thousand  dollars,  and  contained  the 
clause,  "Total  concurrent  insurance,  four  thousand  dollars." 
Without  consent,  the  insured  procured  another  policy  of  one 
thousand  dollars,  and  it  was  held  that,  as  this  exceeded  the  in- 
surance authorized,  there  could  be  no  recovery.  After  quoimg 
definitions  from  the  dictionaries,  the  court  said:  "To  be  con- 
current, the  insurance  must  operate  at  the  same  time,  upon  the 
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Bame  property,  and  look  to  the  same  indemnity  of  the  insured  in 
case  of  its  loss  or  destruction  from  casualty  insured  against." 
But  the  policies  in  that  case  covered  precisely  the  same  property, 
and  the  question  under  consideration  was  not  involved.     Here 
the  clause  "other  concurrent  insurance  permitted"  did  no  more 
than  wipe  out  the  prohibition  '*'*^  of  the  policy.     The  hazard 
of  excessive  insurance  was  entirely  waived,  and,  in  so  far  as  the 
risk  was  concerned,  it  was  immaterial  whether  the  additional 
insurance  was  on  one  or  all  the  items  covered  by  the  defendant's 
contract.     "Concurrent   insurance,"   under  the   circumstances, 
means  any  insurance  running  with  that  of  the  defendant,  and 
sharing  its  risk.     If  so,  it  would  include  policies  covering  not 
only  a  part  of  defendant's  risk,  but  all  of  it,  and  more.     The 
definitions  of  the  lexicographers  warrant  such  a  conclusion. 
Take  that  of  Webster,  as  quoted  in  the  Corkery  case :  "Concur- 
rent: Acting  in  conjunction;  agreeing  in  the  same  act;  con- 
tributing to  the  same  event  or  effect;  co-operating;  accompany- 
ing; conjoined;  associate;  concomitant;  joint  and  equal;  exist- 
ing together,  and  operating  on  the  same  objects."    Might  not 
the  assured  reasonably  understand  from  this  the  meaning  as 
we  have  stated  it?    It  must  be  borne  in  mind  that,  as  the  con- 
tract is  prepared  solely  by  the  insurer,  it  must  be  construed  most 
strongly  against  the  defendant:  Miller  v.  Mutual  etc.  Ins.  Co., 
31  Iowa,  216,  7  Am.  Eep.  122;  Miller  v.  Hartford  Fire  Ins. 
Co.,  70  Iowa,  704,  29  N.  W.    411 ;  Eead  v.  State  Ins.  Co.,  103 
Iowa,  307,  G4  Am.  St.  Eep.  180,  72  N.  W.  665.     The  policies 
were  concurrent  as  to  time,  though  one  was  for  a  shorter  period 
than  the  other.     They  were    concurrent    as  to  the    particular 
property  covered  by  both.     In  other  words,  the  additional  in- 
surance was  concurrent  in  certain  respects,  though  not  as  to 
every  detail.    We  are  of  opinion  that  the  clause,  "Other  con- 
current insurance  permitted,"  in  the  absence  of  any  limitation 
in  amount,  should  not  be  construed  to  require  the  later  policies 
to  exactly  concur  in  covering  all  of  the  property.     Otherwise, 
it  should  be  held  that  they  must  also  cover  all  the  time.    An 
ordinary  man,  reading  the  contract  with  this  clause,  in  the  light 
of  the  recognized  definitions  of  "concurrent,"  would  not  at- 
tribute a  meaning  to  the  word  such  as  the  defendant   insists 
should  be  given  it;  and  surely  the  insured  cannot  be  held  to 
have  understood  it  in  such  a  restricted  sense.     The  reasoning 
of  the  court  in  Gough  v.  Davis,  24  Misc.  Eep.  245,  52  N.  Y. 
Supp.  947,  supports  these  *^*  views.     The  authorities  deter- 
mining when  insurance  is  double  throw  little  light  on  the  ques- 
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tion.  Besides,  these  are  in  conflict;  the  supreme  conrt  of 
Pennsylvania  holding  that  the  policies,  to  constitute  double  in- 
surance, must  cover  identically  the  same  property  (Clarke  v. 
Western  Assur.  Co.,  146  Pa.  St.  561,  28  Am.  St.  Eep.  821,  23 
Atl.  248),  while  that  of  New  York,  in  overruling  an  earlier  case, 
has  adjudged  it  double  insurance  if  one  policy  includes  only  a 
part  of  the  property  covered  by  the  other:  Ogden  v.  East  River 
Ins.  Co.,  50  N.  y.  388,  10  Am.  Rep.  492.  See  Sloat  v.  Royal 
Ins.  Co.,  49  Pa.  St.  14,  88  Am.  Dec.  477;  Howard  Ins.  Co.  v. 
Scribner,  5  Hill,  298.  We  discover  no  error  in  the  record,  and 
the  judgment  is  affirmed. 

Granger,  C.  J.,  not  sitting. 

Waterman,  J.,  took  no  part. 


INSURANCE- WAIVER  OF  PROOF  OP  LOSS.- A  clause  In  a 
policy  of  Insurance,  prohibiting  any  waiver  unless  indorsed  on  the 
policy,  has  no  reference  to  stipufations  to  be  performed  after  a  loss 
has  occurred,  such  as  giving  notice  and  preliminary  proofs:  Wheat- 
on  V.  North  British  etc.  Ins.  Co.,  76  Oal.  415,  9  Am.  St.  Rep.  210, 
18  Pac.  758.  Any  disavowal  by  an  insurance  company  of  Its  lia- 
bility avoids  the  necessity  of  furnishing  proofs  of  loss:  Wilson  v. 
Commercial  etc.  Assur.  Co.,  51  S.  C.  540,' 64  Am.  St  Rep,  700,  29 
S.  E.  245;  Westeni  Assur.  Co.  v.  McAlpin,  23  Ind.  App.  220,  77 
Am.  St.  Rep.  423,  55  N.  E.  119. 


NICHOLS  V.  EATON. 
[110  Iowa,  509,  81  N.  W.  792.] 

LIBEL— PRIVILEGED  COMMUNICATION.— A  communlca- 
tlon  by  an  insurance  company  to  its  soliciting  agent  charging  an  ex- 
amining physician  with  forgery  in  an  application  for  insurance,  and 
informing  such  agent  that  another  examining  physician  would  be 
appointed,  is  upon  a  subject  relating  to  the  agency  involving  a 
mutual  interest,  and  is  a  privileged  communication,  and  if  made 
without  malice  is  not  actionable. 

LIBEL  —  PRIVILEGED  COMMUNICATIONS  —  MALICE  — 
BURDEN  OF  PROOF. — If  a  communication  alleged  to  be  libelous 
is  shown  to  be  privileged,  the  burden  of  proof  is  cast  upon  the 
plaintiff  to  show  malice  in  fact,  and  this,  resting,  as  it  must,  upon 
the  libelous  matter  itself,  and  the  surrounding  circumstances  tend- 
ing to  show  fact  and  motive,  is  a  question  to  be  determined  by  the 
jury. 

LIBEL  —  PRIVILEGED  COMMUNICATIONS  —  MALICE.— 
If  in  actions  for  libel  the  occasion  is  privileged,  and  the  publica- 
tion is  about  a  matter  in  which  both  parties  have  an  interest,  excess 
of  privilege  is  material  only  as  bearing  upon  the  question  of  malice 
in  fact,  and  the  jury  may  find  the  existence  of  such  malice  from  the 
language  of  the  communication  itself,  or  from  extrinsic  evidence. 
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LIBEL  —  PRIVILEGED  COMMUNICATIONS  —  MALICE  — 
EXCESS  OP  PRIVILEGE— In  an  action  for  libel  founded  upon  a 
prlTileged  communication,  the  question  whether  there  is  such  excess 
of  privileged  statement  as  to  constitute  malice  in  fact  is  for  the 
Jury  to  determine  from  the  communication  and  the  surrounding  cir- 
cumstances. 

A.  H.  Evans,  Carr  &  Parker,  and  G.  R.  Sanderson,  for  the 
appellant. 

Guernsey  &  Granger,  for  the  appellee. 

«**<>  DEEMER,  J.  Appellant  is  a  life  insurance  association 
incorporated  under  the  laws  of  Iowa,  with  its  principal  place 
of  business  at  Des  Moines.  Defendant  Eaton  was  its  medical 
director,  and  one  Dohaney  was  its  clerk  and  bookkeeper.  W. 
T.  Botts  was  soliciting  agent  for  the  association  at  the  town  of 
Higbee,  Missouri,  and  plaintiff  was  its  medical  examiner  at 
that  place.  The  application  of  one  A.  P.  Milnes  for  insurance 
was  prepared  by  plaintiff,  signed  by  the  applicant,  and  turned 
over  to  the  soliciting  agent,  Botts,  after  plaintiff  had  examined 
Milnes.  The  application  was  then  forwarded  to  the  defendant 
company.  After  being  received  by  the  association,  it  was  given 
to  the  medical  director,  Eaton,  who  made  some  minutes  thereon, 
and  passed  it  to  Mr.  Dohaney,  to  prepare  and  forward  an  an- 
swer. Dohaney  prepared,  addressed,  and  mailed  the  following 
to  Botts,  the  soliciting  agent: 

*TDes  Moines,  Iowa,  Jan.  11,  1896. 
"W.  T.  Botts,  Higbee,  Mo. 

"Dear  Sir:  I  write  you  in  reference  to  medical  examiner  at 
Higbee.  I  have  before  me  the  application  of  Adolphus  P. 
Milnes.  This  application  shows  on  the  face  of  it  to  be  a  for- 
gery of  his  signature,  and  it  is  written  by  Dr.  Nichols  instead 
of  the  applicant.  He  has  fallen  down  in  his  undertaking  to 
imitate  the  handwriting  of  the  applicant,  by  his  misspelling  the 
name.  We  have  returned  the  application  to  the  doctor,  and 
given  him  to  understand  that  it  must  be  corrected  at  once ;  and 
you  are  hereby  notified  that  in  the  future  no  more  examinations 
will  be  accepted  when  made  by  Dr.  Nichols.  We  will  appoint 
another  physician  at  your  place,  and  will  notify  you  of  appoint- 
ment of  same.  We  have  no  longer  any  confidence  in  Dr.  Nich- 
ols, and,  as  above  stated,  we  cannot  accept  any  more  examina- 
tions made  by  him. 

**Very  resp.  yours, 

"CHAS.  WOODHTJLL  EATON, 
"Medical  Director.*' 


I 
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The  court,  after  stating  defendant's  claim  that  the  letter  was 
privileged,  instructed  as  follows:  "And,  as  to  ^^^  this  claim  of 
the  said  defendant,  you  are  instructed  that  the  said  letter  or 
communication,  made  and  published  in  the  manner  and  under 
the  circumstances  under  which  the  same  was  made  and  pub- 
lished, was  not  a  privileged  communication,  and  the  circum- 
stances under  which  the  same  was  made  and  published  did  not 
justify  the  defendant  in  so  making  and  publishing  the  same." 
It  further  instructed  that  the  letter  was  libelous  per  se,  and 
that  the  only  matter  for  the  jury  to  consider  was  the  amount 
of  damages.  Claim  is  made  that  the  instructions  are  erroneous, 
for  the  reason  that  the  letter  was  conditionally  privileged;  that 
is  to  say,  that  the  occasion  was  such  as  to  rebut  the  presumption 
of  malice  arising  from  the  publication,  and  to  cast  the  burden 
on  plaintiff  of  proving  malice  in  fact.  On  the  other  hand,  it 
is  contended  that  the  occasion  was  not  privileged,  and  that,  if 
privileged,  the  communication  was  in  excess  of  the  privilege. 
Privileged  communications  or  publications  are  of  two  kinds: 
1.  Absolute;  2.  Conditional  or  qualified.  When  the  commu- 
nication is  absolutely  privileged,  no  action  will  lie  for  its  pub- 
lication, no  matter  what  the  circumstances  under  which  it  was 
published.  When  qualified,  however,  the  plaintiff  may  recover 
if  he  shows  that  it  was  actuated  by  malice.  In  determining 
whether  or  not  the  communication  was  qualifiedly  privileged, 
regard  must  be  had  of  the  occasion,  and  of  the  relationship  of 
the  parties.  One  may  make  a  publication  to  his  servant  or 
agent,  without  liability,  which,  if  made  to  a  stranger,  would  be 
actionable.  In  the  protection  of  his  own  interests,  one  may 
make  a  communication  to  his  agent  or  servant  without  subject- 
ing himself  to  liability,  unless  he  exceeds  the  privilege,  and 
does  more  than  his  duty  or  interest  demands.  Again,  when  one 
has  an  interest  in  the  subject  matter  of  a  communication,  and 
the  person  to  whom  it  is  made  has  a  corresponding  interest, 
every  communication  honestly  made  in  order  to  protect  such 
common  interest  is  privileged,  by  reason  of  the  occasion.  Gen- 
erally, this  interest  must  be  a  ^^^  pecuniary  one,  but  it  may 
arise  out  of  the  relationship  or  status  of  the  parties.  The  state- 
ment must  be  such  as  the  occasion  warrants,  and  must  be  made 
in  good  faith  to  protect  the  interests  of  the  publisher  and  the 
person  to  whom  it  is  addressed.  A  communication  by  a  prin- 
cipal to  his  agent  touching  the  business  of  the  agency  is  not 
Actionable,  without  proof  that  the  principal  was  actuated  by 
malice  toward  the  person  to  whom  the  communication  relates. 

Am.  St.  Rep.,  Vol.  LXXX-21 
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Now,  the  evidence  in  this  case  does  not  show  very  clearly 
whether  the  Milnes  application  was  forwarded  to  the  associa- 
tion hy  plaintiff  or  hy  the  soliciting  agent.  From  the  fact  that 
the  letter  regarding  the  application  was  sent  to  Botts,  it  would 
appear  that  he  had  sent  the  application.  But,  he  this  as  it 
may,  Botts,  as  soliciting  agent,  was  entitled  to  know  who  was 
the  accredited  medical  examiner  of  the  association  at  the  town 
where  he  was  taking  applications.  The  company  also  had  the 
right  to  inform  its  soliciting  agent  of  the  discharge  of  its  medi- 
cal examiner  in  the  locality  where  the  soliciting  agent  was  oper- 
ating. The  occasion  was  undoubtedly  privileged,  and  it  was 
the  duty  of  the  court  to  so  instruct  the  jury.  Appellee  says 
that,  conceding  the  occasion  was  privileged,  defendant  went 
beyond  the  privilege,  and  rendered  itself  liable.  This  argu- 
ment presents  a  question  that  is  new  to  this  court,  and  one  on 
which  the  authorities  are  in  apparent  conflict.  Decision  of  the 
point  involves  a  consideration  of  the  reasons  underlying  the 
doctrine  of  privilege.  Ordinarily,  proof  of  a  defamatory  pub- 
lication, charging  another  with  the  commission  of  a  crime, 
makes  out  a  prima  facie  case  of  malice  in  the  author.  But  a 
privileged  communication  is  an  exception  to  the  rule.  In  such 
case  the  presumption  of  malice  is  rebutted,  and  the  burden  of 
proving  the  existence  of  this  element  of  the  action  is  on  plain- 
tiff. In  other  words,  actual  malice  must  be  shown:  White  v. 
Nicholls,  3  How.  286;  Briggs  v.  Garrett,  111  Pa.  St.  414,  56 
Am.  Rep.  274,  2  Atl.  513 ;  Bearce  v.  Bass,  88  Me.  521,  51  Am. 
St  Rep.  446,  34  Atl.  411.  Bacon  v.  Michigan  Cent.  K.  R.  »i» 
Co.,  66  Mich.  166,  33  N.  W.  181,  is  an  instructive  and  well- 
considered  case  on  this  point.  It  is  there  said:  "The  meaning 
in  law  of  a  privileged  communication  is  that  it  is  made  on 
Buch  an  occasion  as  rebuts  the  prima  facie  inference  of  malice 
arising  from  the  publication  of  matter  prejudicial  to  the  char- 
acter of  plaintiff,  and  throws  on  him  the  onus  of  proving  malice 
in  fact,  but  not  of  proving  it  by  extrinsic  evidence  only.  He 
has  still  a  right  to  require  that  the  alleged  libel  itself  shall  be 
submitted  to  the  jury,  that  they  may  judge  whether  there  is 

any  evidence  of  malice  on  the  face  of  it The  effect^ 

therefore,  of  showing  that  the  communication  was  made  on  a 
privileged  occasion  is  prima  facie  to  rebut  the  quality  or  ele- 
ment of  malice,  and  casts  upon  the  plaintiff  the  necessity  of 
Bhowing  malice  in  fact  (that  is,  that  the  defendant  was  actu- 
ated by  ill-will  in  what  he  did  and  said,  with  a  design  to  cause- 
lessly or  wantonly  injure  the  plaintiff) ;  and  this  malice  in 
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fact,  resting,  as  it  must,  ■upon  the  libelous  matter  itself,  and 
the  surrounding  circumstances  tending  to  prove  fact  and  mo- 
tive, is  a  question  to  be  determined  by  the  jury." 

Plaintiff  relies  on  some  expressions  found  in  the  books  to  the 
effect  that,  if  the  communication  exceeds  the  privilege,  it  de- 
stroys the  privilege.  Thus,  Mr.  Odgers,  in  his  work  on  Slan- 
der and  Libel,  says :  "But  it  must  be  remembered  that,  although 
the  occasion  may  be  privileged,  it  is  not  every  communication 
made  on  such  occasion  that  is  privileged.  'It  is  not  enough 
to  have  an  interest  or  duty  in  making  the  communication.  The 
interest  or  duty  must  be  shown  to  exist  in  making  the  communi- 
cation complained  of:  Per  Dowse,  B.,  6  L.  R.  Ir.  269.  A 
communication  which  goes  beyond  the  occasion  exceeds  the  priv- 
ilege": Page  197.  Again,  at  page  245,  it  is  said:  "So,  too,  in 
making  a  communication  which  is  only  privileged  by  reason 
of  its  being  made  to  a  person  interested  in  the  subject  matter 
thereof,  the  defendant  must  be  careful  not  to  branch  out  into 
extraneous  matter  with  which  such  person  is  unconcerned.  '*^"* 
The  privilege  only  extends  to  that  portion  of  the  communication 
in  respect  to  which  the  parties  have  a  common  interest  or  duty." 
We  have  recognized  some  of  the  rules  here  announced:  See 
State  V.  Haskins,  109  Iowa,  656,  77  Am.  St.  Eep.  560,  80  N. 
W.  1063.  There  the  occasion  was  not  privileged,  because  made 
to  persons  who  were  in  no  manner  interested  in  the  publication. 
The  doctrines  announced  by  Mr.  Odgers,  some  of  which  are  even 
stronger  than  we  have  quoted,  have  produced  some  confusion  in 
the  authorities;  and  we  think  the  better  rule  is  that  if  the  oc- 
casion is  privileged,  and  the  publication  is  about  a  matter  in 
which  both  parties  have  an  interest,  excess  of  statement  is  ma- 
terial only  as  bearing  on  the  question  of  malice.  Indeed,  the 
jury  may  find  the  existence  of  malice  from  the  language  of  the 
communication  itself,  as  well  as  from  extrinsic  evidence:  Hast- 
ings V.  Lusk,  22  Wend.  410-421,  34  Am.  Dec.  330;  Nevill  v.  In- 
surance Co.,  [1895]  2  Q.  B.  156 ;  Missouri  Pac.  Ey.  Co.  v.  Be- 
hee,  2  Tex.  Civ.  App.  107,  21  S.  W.  384.  Whether  the  publi- 
cation is  or  is  not  privileged  by  reason  of  the  occasion  is  a  ques- 
tion of  law,  for  the  judge  alone,  where  there  is  no  dispute  as  to 
the  circumstances  under  which  it  was  made.  If  the  judge  de- 
cides that  the  occasion  was  one  of  qualified  or  conditional  priv- 
ilege only,  the  plaintiff  must  then,  if  he  can,  give  evidence  o£ 
actual  malice  on  the  part  of  the  defendant.  If  he  does  give  any 
evidence,  which,  as  we  have  said,  may  be  gathered  from  the 
publication  itself,  the  question  of  bona  fides  becomes  one  of  fact 
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for  the  jury :  1  American  Leading  Cases,  5tli  ed.,  193 ;  Gray  v. 
Pentland,  4  Serg.  &  R.  420;  Hart  v.  Keed,  1  B.  Mon.  IGG  1^5  Am. 
Dec.  179;  Newell  on  Slander  and  Libel,  478.  In  Hill  v.  Durham 
House  Drainage  Co.,  29  N.  Y.  Supp.  427,  it  is  said:  "In  case 
a  communication  is  prima  facie  privileged,  the  existence  or  non- 
existence of  malice  on  the  part  of  the  defendant  is  a  question  of 
fact;  and  the  plaintiff,  before  he  can  recover,  must  affirmatively 
establish  to  the  satisfaction  of  the  jury  that  the  publication 
complained  of  was  made  through  malice.  This  may  be  shown 
from  the  communication,  the  circumstances  under  **^'  which 
it  was  written,  and  it  may  be  inferred  from  a  variety  of  facts. 
....  The  occasion  was  privileged.  Did  the  publication  go 
beyond  the  occasion,  or,  in  other  words,  was  more  written  than 
the  occasion  justified?  This  depends  upon  the  terms  of  the 
communication,  and  the  facts  outside  of  it,  and  was  an  iesue  of 
fact  for  the  jury":  See,  also.  Comfort  v.  Young,  100  Iowa,  627, 
69  N".  W.  1032;  Strode  v.  Clement,  90  Va.  553,  19  S.  E.  177; 
Klinck  V.  Colby,  46  N.  Y.  427,  7  Am.  Eep.  360. 

The  instructions  given  by  the  trial  court  were,  for  the  reason 
stated,  erroneous.  We  do  not  overlook  the  plaintiff's  claim  that 
the  question  is  not  raised  by  proper  assignments  of  error.  An 
examination  of  the  record  convinces  us  that  they  are  sufficient. 

2.  Defendants  contend  that  the  answer  tendered  an  issue  as 
to  the  authority  of  the  agent  to  write  the  letter,  and  that  the 
court  erred  in  not  submitting  that  issue.  We  do  not  think  the 
record  sustains  their  claim.  The  writing  of  the  letter  was  ad- 
mitted, and  we  find  no  pleading  questioning  the  authority  of 
the  writer  to  bind  the  company.  For  the  reasons  pointed  out 
the  judgment  of  the  district  court  is  reversed. 

Granger,  C.  J.,  not  sitting. 


LIBEL— PRIVILEGED  COMMUNICATION.— A  communication 
made  in  good  faith  in  reference  to  a  matter  in  wliicli  the  person 
communicating  has  an  interest  is  privileged  when  made  to  another 
for  the  purpose  of  protecting  that  intei-est:  Missouri  etc.  Ry.  Co.  v. 
Richmond,  73  Tex.  568,  15  Am.  St.  Rep.  794,  11  S.  W.  555;  Roth- 
bolz  V.  Dunljle,  53  N.  J.  L.  438,  26  Am.  St  Rep.  432,  22  Atl.  193. 
A  qualified  privilege  exists  where  some  communication  is  necessary 
and  proper  to  pix)tect  a  person's  interest,  but  this  privilege  may  be 
lost  if  the  extent  of  its  publication  is  excessive:  Smith  v.  Smith, 
73  Mich.  445,  16  Am.  St  Rep.  594,  41  N.  W.  477. 

LIBEI^EXCESS  OF  PRIVILEGE.-If  a  communication  con- 
tains expressions  that  exceed  the  limits  of  privilege  such  expres- 
sions are  evidence  of  malice  and  the  case  should  be  given  to  the 
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jury:  Jackson  v.  Pittsburgh  Times,  152  Pa.  St.  406,  34  Am.  St  Rep. 
659.  25  Atl.  613. 

LIBEL— MALICE.— THE  BURDEN  OP  PROVING  malice  lies  on 
the  plaintifif  if  the  matter  complained  of  as  libelous  is  privileged: 
Bearce  v.  Bass,  88  Me.  521,  51  Am.  St  Rep.  446,  34  Atl.  411;  Coog- 
ler  V.  Rhodes,  38  Fla.  240,  56  Am.  St  Rep.  170,  21  South.  109. 


CEDAR  RAPIDS  NATIONAL  BANK  v.  LAVERY. 
[110  Iowa,  575,  81  N.  W.  775.] 

EVIDENCE— DECLARATIONS  OF  HUSBAND,  WHEN  NOT 
ADMISSIBLE  AGAINST  WIFE.— Under  a  statute  declaring  that 
neither  a  husband  nor  wife  shall  be  a  witness  against  the  other 
except  in  a  criminal  prosecution,  his  declarations,  after  making  a 
conveyance  to  her,  are  not  admissible  against  her  for  the  purpose 
of  showing  that  it  was  fraudulent 

FRAUDULENT  CONVEYANCES  —  EVIDENCE.  —  DECLA- 
RATIONS AND  ADMISSIONS  of  a  grantor  made  after  a  con- 
veyance are  not  admissible  against  the  grantee  In  an  action  to  set 
aside  the  conveyance  as  fraudulent 

PARTIES.— MIS.TOINDER  of  parties  cannot  be  taken  advan- 
tage of  by  demurrer. 

Suit  in  equity  to  set  aside  a  conveyance  from  a  husband  to 
his  wife  as  fraudulent  and  to  subject  the  property  to  the  pay- 
ment of  a  judgment  against  him.  Section  4606  of  the  Iowa 
code,  referred  to  in  the  opinion,  reads:  "Neither  the  husband 
nor  the  wife  shall  in  any  case  be  a  witness  against  the  other, 
except  in  a  criminal  prosecution  for  a  crime  committed  one 
against  the  other,  or  in  a  civil  action  or  proceeding  one  against 
the  other,  or  in  a  civil  action  by  one  against  a  third  party  for 
alienating  the  affections  of  the  other;  but  in  all  civil  and  crim- 
inal cases  they  may  be  witnesses  for  each  other."  Decree  for 
complainants.     Defendants   appealed. 

Welch  &  Welch,  for  the  appellants. 

W.  L.  Chrissman  and  Ellison,  Ercanbrack  &  Lawrence,  for 
the  appellee. 

575  WATERMAN,  J.  The  defendants  are  husband  and 
wife.  On  July  26,  1896,  the  Aultman  Company  sold  one  John 
Lavery  a  threshing  outfit,  taking  in  part  payment  his  three 
promissory  notes,  for  five  hundred  dollars  each,  which  notes  were 
signed  by  defendant  Mary  Ann  Lavery  as  surety.  This  action 
is  founded  on  one  of  these  notes,  which  was  transferred  '*^**  to 
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plaintiff,  and  upon  which  judgment  was  obtained  January  5, 
il897.     At  the  time  of  signing  the  notes,  and  to  secure  the  credit 
for  her  principal,  Mary  Ann  Lavery  made  a  property  statement 
in  writing,  which  showed,  among  other  things,  that  she  owned 
real  estate  in  Jones  county  of  the  value  of  nine  thousand  dollars 
over  and  above  encumbrances.     As  a  matter  of  fact,  she  did  at 
the  time  own  valuable  real  estate  in  said  county,  but  on  Febru- 
ary 13,  1896,  she  conveyed  this  to  her  husband,  Hugh  Lavery. 
The  present  action  is  brought  to  set  aside  this  conveyance.     The 
insolvency  of  Mary  Ann  Lavery  is  not  disputed.     The  only  evi- 
dence tending  to  show  fraud  in  the  conveyance  is  found  in  cer- 
tain admissions  made  by  Mary  Ann  Lavery  in  an  examination 
in  proceedings  supplemental  to  execution,  which  was  had  long 
after  the  conveyance  was  made.     Aside  from  oral  testimony  as 
to  these  admissions,  the   written  report   of   the  referee   before 
whom  the  examination  was  conducted  was  received  over  defend- 
ant's objection.     This  report  does  not  appear  to  have  been 
signed  by  the  witness.     We  think  it  was  inadmissible.     But  we 
go  further,  and  say  that  all  of  these  admissions  and  declarations 
of  the  wife  were  incompetent  as  against  the  husband.     Such 
/evidence  is  forbidden  by  section  4606  of  the  code.     Chapter  108 
-of  the  acts  of  the  twenty-seventh  general  assembly,  upon  which 
jplaintiff  relies,  was  not  passed  until  after  this  cause  was  dis- 
posed of  by  the  trial  court.    It  has  no  retroactive  effect.    An- 
other and  sufficient  reason  for  ruling  out  this  testimony  is  that, 
irrespective  of  the  relationship  of  the  parties,  the  rule  is  that  the 
admissions  or  declarations  of  a  grantor,  after  conveyance  made, 
cannot  be  received  to  impeach  the  title  of  the  grantee :  O'Neil  v. 
Vanderburg,  25  Iowa,  104;  Manufacturing  Co.  v.  Johnson,  50 
Iowa,  142;  Bixby  v.  Carskaddon,  70  Iowa,  726,  29  N.  W.  626; 
Bener  v.  Edgington,  76  Iowa,  105,  40  N.  W.  117;  Allen  v. 
Kirk,  81  Iowa,  658,  47  N.  W.  906;  Neuffer  v.  Moehn,  96  Iowa, 
731,  65  N.  W.  334;  Wait  on  Fraudulent  Conveyances,  sec.  278. 
With  these  declarations  out  of  the  case,  there  is  no  evidence 
tending  to  impeach  the  husband's  title. 

^"^  2.  While  it  may  be  unnecessary  to  add  anything  further, 
it  is  not  out  of  place  for  us  to  say  that  the  demurrer  to  the  peti- 
tion was  properly  overruled.  It  was  based  on  the  thought  that 
•  the  wife  is  not  a  proper  party.  We  think  she  is.  But,  if  not, 
the  misjoinder  could  not  be  taken  advantage  of  by  demurrer: 
Dolan  V.  Hubinger,  109  Iowa,  408,  80  N.  W.  614.  For  the  rea- 
sons given,  the  judgment  must  be  reversed. 

Granger,  C.  J.,  not  sitting. 
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FRAUDULENT  CONVEYANCE.— THE  DECLARATIONS  of  a 
vendor  after  making  a  conveyance  are  not  admissible  against  his 
vendee  to  show  fraud:  See  the  monographic  note  to  Horton  v.  Smith, 
42  Am.  Dec.  632.  On  the  admissibility  of  declarations  of  a  husband 
to  show  that  a  conveyance  by  him  to  his  wife  is  fraudulent,  see 
German  Ins.  Co.  v,  Bartlett,  188  lU.  105,  ante,  p.  172,  58  N.  B.  1075; 
McGhee  v.  Wells,  57  S.  C.  280,  76  Am.  St.  Rep.  567,  35  S.  B.  529; 
Barnes  v.  Blacl£,  193  Pa.  St.  447,  74  Am.  St.  Rep.  694,  44  AtL  550. 


OLSON  V.  LEIBPKE. 

[110  Iowa,  594,  81  N.  W.  801.] 

LIS  PENDENS— PENDENCY  OF  APPEAL.— If,  In  an  action 
to  quiet  title,  being  one  of  a  large  number  of  suits  brought  by  the 
same  plaintiff  In  the  same  county,  all  Involving  a  federal  question, 
a  decree  is  rendered  against  all  of  the  defendants  In  that  and  the 
other  suits,  after  which  an  appeal  Is  taken  in  each  case  under  stipu- 
lation between  all  of  the  parties  that  appeals  in  two  cases  should 
be  finally  prosecuted,  while  the  remaining  appeals  should  stand  con- 
tinued until  final  decision,  and  after  decision  by  the  state  supreme 
court  the  appeals  are  prosecuted  by  writ  of  error  in  a  federal  court, 
where  a  final  decision  is  rendered,  which  is  followed  by  the  state 
supreme  court,  reversing  the  decree  of  the  state  district  court,  the 
action  against  all  of  the  defendants  must  be  regarded  as  pending 
from  the  time  of  the  filing  of  the  petition  in  the  district  court  until 
the  last  decision  by  the  state  supreme  court,  and  a  purchaser  from 
the  plaintiff  pending  the  appeals  in  such  actions  acquires  no  interest 
in  the  property  as  against  defendants,  under  a  statute  providing 
that  when  a  petition  is  filed  affecting  real  estate  the  action  Is  pend- 
ing so  as  to  charge  third  persons  with  notice,  and  that  while  so 
pending  no  Interest  In  the  property  can  be  acquired  by  third  persons. 

H.  E.  Long  and  H.  M.  Funson,  for  the  appellants. 

Botsford,  Healy  &  Healy,  for  the  appellees. 

^^  SHERWIN",  J.  In  January,  1884,  the  American  Emi- 
grant Company  brought  an  action  in  the  district  court  of  Cal- 
houn county  against  these  defendants  Long,  to  quiet  its  title  to 
the  lands  involved  in  these  cases.  Issue  was  joined,  and  a  trial 
had  upon  the  merits,  which  resulted  in  a  decree.  May  10,  1888, 
in  favor  of  the  emigrant  company,  quieting  its  title.  An  appeal 
was  taken  from  that  judgment,  and  this  *^®^  court,  following  the 
holding  of  the  supreme  court  of  the  United  States  in  Eogers 
Locomotive  etc.  Works  v.  American  Emigrant  Co.,  164  U.  S. 
559,  17  Sup.  Ct.  Eep.  188,  reversed  the  case:  American  Emi- 
grant Co.  V.  Long,  105  Iowa,  194,  74  N.  W.  940,  decided  April 
9,  1898.     The  plaintiffs  purchased  in  the  fall  of  1895,  and  con- 
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tend  that  they  were  purchasers  in  good  faith,  for  full  consider- 
ation, and  without  notice,  either  actual  or  constructive,  of  the- 
defendants'  claim  of  title.  The  controlling  question,  therefore^ 
in  these  cases,  is  whether  the  plaintiffs  are  entitled  to  be  pro- 
tected as  such  purchasers.  It  may  be  conceded  that  the  plain- 
tiffs, at  the  time  of  their  purchases,  had  no  actual  knowledge  of 
the  condition  of  the  litigation  between  the  emigrant  company 
and  the  Longs,  other  than  what  was  imparted  by  the  abstract 
of  title.  What,  then,  was  the  status  of  the  case  after  the  decree 
in  the  district  court?  The  records  of  that  court  showed  that 
a  notice  of  appeal  had  been  served  within  the  statutory  time.. 
The  stipulation  entered  into  by  the  parties,  through  their  at- 
torneys, expressly  recognized  the  sufficiency  of  the  service,  and 
this  court  held  it  good  in  the  same  case,  and  that  it  conferred 
jurisdiction  upon  the  court  to  hear  and  determine  the  appeaL 
It  follows,  then,  that  at  the  time  of  the  plaintiff's  purchase,  in, 
the  fall  of  1895,  the  case  was  pending  in  this  court,  and  the  rec- 
ords of  the  district  court  of  Calhoun  county  so  showed.  The 
plaintiffs  were  therefore  purchasers  pendente  lite.  Section 
2628  of  the  code  of  1873  provided  that  "when  a  petition  has 
been  filed  affecting  real  estate,  the  action  is  pending  so  as  ta 
charge  third  persons  with  notice  of  its  pendency,  and,  while 
pending,  no  interest  can  be  acquired  by  third  persons  in  the- 
subject  matter  thereof  as  against  the  plaintiff's  rights,  if  the 
real  property  affected  be  situated  in  the  county  wherein  the  peti- 
tion is  filed."  It  will  be  borne  in  mind  that  the  defendants  had 
answered  in  the  Emigrant  case,  claiming  adverse  title  to  this- 
particular  land,  and  that  the  case  had  been  tried  upon  its  mer- 
its. This  court,  in  Ferrier  v.  Buzick,  6  Iowa,  258,  says:  "The 
purchaser  of  property  actually  in  litigation,  '^^''  pendente  lite^ 
for  a  valuable  consideration,  and  though  he  may  have  had  no- 
express  or  implied  notice  in  point  of  fact,  is  affected  in  the 
same  manner  as  if  he  had  such  notice.  This  rule,  though  it  may 
in  some  cases  operate  with  hardship  upon  a  purchaser,  is  one 
of  general  convenience,  and  is  now  well  and  firmly  established" ; 
Citing  cases.  See,  also,  1  Story's  Equity  Jurisprudence,  411. 
The  primary  object  of  the  rule  of  lis  pendens  is  to  keep  the 
property  within  the  power  of  the  court  until  final  judgment  or 
decree  shall  be  entered,  and  thus  enable  courts  to  give  force 
and  effect  to  such  judgments:  Bennett  on  Lis  Pendens,  sec. 
12 ;  Murray  v.  Ballou,  1  Johns.  Ch.  566.  *Tt  is  founded  upon 
the  necessity  of  such  a  rule  in  order  to  give  effect  to  the  pro- 
ceedings in  courts  of  justice.    Without  it,  the  administratioa 
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of  justice  might,  in  all  cases,  be  frustrated  by  successive  aliena- 
tions of  the  property  which  was  the  object  of  litigation,  pend- 
ing the  suit,  so  that  every  judgment  and  decree  could  be  ren- 
dered abortive,  where  the  recovery  of  specific  property  was  the 
object":  Newman  v.  Chapman,  2  Eand.  93,  14  Am.  Dec.  766; 
Bennett  on  Lis  Pendens,  sec.  14.  The  rule  under  the  common 
law,  and  the  rule  which  has  been  generally  followed  by  the 
courts  where  there  is  no  statute  affecting  the  question,  is  that 
lis  pendens  continues  until  the  suit  is  determined  by  final  de- 
cree, or  until  it  is  suspended  by  a  failure  to  make  what  is  called 
a  "full  prosecution."  It  is  also  held  that  an  appeal  from  a  final 
judgment  of  an  inferior  court  continues  the  lis  pendens  dur- 
ing the  pendency  of  the  appeal :  Ferrier  v.  Buzick,  6  Iowa,  258 ; 
Washburn  v.  Van  Steenwyk,  32  Minn.  355,  20  N.  W.  324.  The 
question  as  to  what  is  a  "full,"  or,  as  some  writers  put  it,  "con- 
tinuous, prosecution  of  a  cause,"  either  in  the  trial  court  or  in 
the  court  to  which  an  appeal  is  taken,  is  one  which,  of  necessity, 
must  be  determined  from  the  facts  appearing  in  the  particular 
case  under  consideration.  No  ironclad  rule  can  be  laid  down' 
for  the  government  of  all  cases.  The  general  rule  laid  down 
by  the  authorities  is  that  there  must  "he  a  prosecution  of  the 
suit  without  such  intermission  as  may  appear  to  '^^^  be  inex- 
cusable, and  shall  not  be  satisfactorily  explained":  13  Am.  & 
Eng,  Ency.  of  Law,  889,  and  cases  cited  in  note  2.  It  is  also 
generally  held  that,  where  there  is  an  apparent  neglect  to  prose- 
cute, a  reasonable  excuse  for  the  delay  complained  of  is  always 
available  to  keep  the  lis  pendens  alive :  Wickliffe  v.  Breckinridge, 
1  Bush,  443;  Watson  v.  Wilson,  2  Dana,  407,  26  Am.  Dec.  459. 
And  it  is  said  in  Gossom  v.  Donaldson,  18  B.  Mon.  237,  68  Am. 
Dec.  723 :  "It  is  not  necessary,  however,  in  order  to  retain  the 
character  of  a  lis  pendens,  that  a  suit  should  be  prosecuted  with 
even  ordinary  diligence;  but,  as  a  lis  pendens  is  created  by  the 
institution  of  the  suit,  it  can  only  be  lost  by  unusual  and  un- 
reasonable negligence  in  its  prosecution."  It  has  also  been  held, 
under  the  common-law  rule,  that  full  prosecution  exists  so 
long  as  the  action  is  pending,  and  the  court  has  complete  ju- 
risdiction over  the  matter  in  controversy:  Bennett  on  Lis  Pen- 
dens, sec.  102.  If  we  were  to  base  our  conclusion  in  the  cases 
at  bar  solely  upon  the  rule  established  by  the  common  law, 
we  think  the  evidence  presented  by  the  record  would  fully 
justify  the  finding  that  there  was  a  full  and  continuous  prosecu- 
tion of  the  cases.  It  appears  from  the  record  that  some  fifty 
suits  of  a  similar  nature,  brought  by  the  emigrant  company,  and 
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all  involving  a  federal  question,  were  at  the  same  time  pending 
in  Calhoun  county,  and,  as  we  understand  the  record,  were  all 
determined  at  the  same  time,  in  some  instances  for  the  plain- 
tiff, and  in  others  for  the  defendants,  and  all  of  the  cases  were 
appealed.  It  was  afterward  stipulated  that  all  of  those  cases 
were  appealed,  naming  them,  and  that  *'the  defendants  shall 
proceed  to  prosecute  their  appeals  in  the  following  named  cases, 
or  such  of  them  as  they  see  fit,  not  less  than  two,  namely,"  giv- 
ing the  names  of  the  cases,  which  list  did  not  include  the  case 
against  these  defendants;  and  that  all  of  the  other  appeals 
above  mentioned  on  both  sides  shall  stand  continued,  without 
prejudice  to  either  party,  and  without  being  docketed  in  the 
supreme  court,  until  the  decision  of  said  court  in  the  appeals 
which  may  be  prosecuted  as  herein  provided.  The  appeal  ***'• 
in  the  case  of  American  Emigrant  Co.  v.  Eogers  Locomotive 
Machine  Works  was  prosecuted  and  decided  by  this  court  Oc- 
tober 22,  1891  (83  Iowa,  612,  50  N".  W.  52),  and  was  taken  to 
the  supreme  court  of  the  United  States  on  writ  of  error,  and 
there  decided  December  7,  1896  (164  U.  S.  659,  17  Sup.  Ct. 
Eep.  188),  after  plaintiffs  purchased.  In  addition  to  the  writ- 
ten stipulation,  Charles  A.  Clark  testified,  in  the  cases  at  bar, 
that  he  had  an  oral  understanding,  as  he  supposed,  with  Mr. 
J.  J.  Davis,  attorney  for  plaintiff,  to  the  effect  that  the  other 
swamp  land  cases  were  to  stand  over,  under  the  written  stipu- 
lation, until  final  decision  in  the  supreme  court  of  the  United 
States  in  the  Eogers  Locomotive  Machine  Works  case.  This 
evidence  was  uncontradicted,  and  we  think  was  competent,  as 
tending  to  show  diligence  on  the  part  of  the  defendants  Long. 
It  was  undoubtedly  the  understanding  of  the  defendants'  counsel 
that  the  other  cases  should  remain  in  abeyance  until  the  ques- 
tions involved  had  been  finally  determined  in  one  or  more  of 
the  cases  to  be  prosecuted  upon  appeal,  under  the  written  stipu- 
lation. After  the  case  of  American  Emigrant  Co.  v.  Eogers  Lo- 
comotive Machine  Works  had  gone  to  the  supreme  court  of 
the  United  States,  where  the  controlling  questions  involved  in 
all  of  the  cases  which  the  stipulation  covered  would  be  finally 
settled,  the  defendants  in  the  cases  at  bar  might  well  have  ceased 
the  active  prosecution  of  their  appeal,  and  awaited  this  final 
decision.  But,  by  the  very  terms  of  our  statute,  lis  pendens 
commences  when  a  petition  has  been  filed  affecting  real  estate, 
and  continues  while  the  action  is  pending:  Haverly  v.  Alcott, 
67  Iowa,  171,  10  N.  W.  326;  Code,  sec.  2628.  This  positive 
provision  of  the  statute  we  can  neither  enlarge  nor  diminish. 
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It  stands  as  the  expression  of  the  legislative  will  on  this  sub- 
ject, and  must  be  given  its  broadest  meaning.  It  was  intended 
to  give  effect  to  judicial  decrees,  and  to  keep  specific  property 
which  is  in  litigation  within  the  power  of  the  court.  It  is  a 
just  statute,  and  its  wisdom  cannot  be  better  illustrated  than 
in  the  cases  at  bar,  where  it  is  sought  to  take  from  the  defend- 
ants valuable  *****  land,  their  title  to  which  they  have  been  de- 
fending for  years,  and  have  finally  established  by  decree  of  this 
court.  And  we  now  hold  that  the  cause  in  which  such  decree  was 
rendered  was  pending  when  the  plaintiffs  purchased,  in  1895, 
and  that  plaintiffs  could  not,  and  did  not,  acquire  any  interest 
in  the  land  in  controversy, 'as  against  the  rights  of  these  de- 
fendants. The  other  questions  presented  by  the  record  it  is  not 
necessary  to  notice.  The  judgment  of  the  district  court  in  both 
cases  is  right,  and  both  are  affirmed. 

Granger,  C.  J.,  not  sitting. 


THE  LIS  PENDENS  resulting  from  the  commencement  of  a  suit, 
•whatever  may  be  the  form  of  appellate  proceedings  therein,  con- 
tinues until  its  final  determination,  in  whatsoever  court  that  may 
be:  See  the  monographic  note  to  Stout  v.  Philippi  etc.  Co.,  56 
Am.  St  Bep.  876,  on  the  law  of  lis  pendens. 


WATSON  V.  RICHAEDSOIT. 
1110  Iowa,  698.  80  N.  W.  416.] 

JUDGMENTS— RES  JUDICATA.— A  judgment  involving  an 
Interest  in  land  is  res  judicata  in  an  action  involving  title  to  per- 
sonalty. If  the  vital  issue  in  both  actions  is  the  right  to  inherit  as 
sole  heir  of  a  certain  person,  and  the  parties  and  the  evidence  re- 
quired in  each  action  are  the  same. 

JUDGMENTS— RES  JUDICATA.— An  adjudication  by  a  com- 
petent tribunal  is  conclusive,  not  only  in  the  proceeding  in  which 
it  is  announced,  but  In  every  other  where  the  right  or  title  Is  the 
same,  although  the  cause  of  action  may  be  different. 

JUDGMENTS— RES  JUDICATA  PENDING  APPEAL.— A 
judgment  or  decree  appealed  from  Is  res  judicata  until  set  aside, 
modified,  or  reversed. 

ACTIONS— ABATEMENT.— One  action,  to  be  available  as  plea 
In  abatement  to  another,  must  Involve  the  same  cause  of  action,  and 
the  fact  that  it  depends  upon  the  same  right  or  title  is  not  suf- 
ficient. 

Action  involving  the  title  to  the  personalty  of  Mott  Watson, 
deceased,  and  petition  praying  for  the  distribution  of  such  prop- 
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erty  to  G.  N.  Watson.  The  defendants  interposed  a  prior  judg- 
ment as  a  plea  in  bar,  and  an  appeal  from  such  judgment  as- 
plea  in  abatement.  A  demurrer  to  the  plea  in  bar  was  sus- 
tained and  overruled  as  to  the  plea  in  abatement.  Both  parties 
appealed. 

Murray  &  Farr,  G.  L.  Johnson,  Hayes  &  Schuyler,  L.  Keck, 
A.  L.  Bartholomew,  and  D.  A.  Wynkoop,  for  the  appellant. 

W.  C.  Gregory,  L.  A.  Ellis,  J.  E.  Lane,  B.  F.  Thomas,  F.  D. 
Kelsey,  and  W.  A.  Eogers,  for  the  appellees. 

'^•^  LADD,  J.  The  plea  in  bar  was  good.  The  vital  issue  in 
Watson  v.Eichardson,110  Iowa,  673,  80  N.  W.407,  as  in  this  suit, 
was  whether  the  plaintiff  in  this  case  might  inherit  as  the  sole  heir 
of  Mott  Watson,  deceased.  That  involved  an  interest  in  land; 
this,  the  title  to  the  personal  property.  The  parties  in  each 
action  are  identical.  The  same  evidence  would  be  required. 
In  Goodenow  v.  Litchfield,  59  Iowa,  228,  9  N.  W.  107,  13  N. 
W.  86,  it  was  said,  quoting  from  2  Smith's  Leading  Cases,  789 : 
"An  adjudication  by  a  competent  tribunal  is  conclusive,  not 
only  in  the  proceeding  in  which  it  is  announced,  but  in  every 
other  where  the  right  or  title  is  the  same,  although  the  cause 
of  action  may  be  different."  The  very  right  to  recover  is 
based  on  precisely  the  same  ground  in  both  actions.  It  is 
not  essential  that  the  causes  of  action  be  the  same.  The  right 
or  title  on  which  they  rest  must  be:  Aurora  City  v.  West,  7 
Wall.  82;  Whitaker  v.  Johnson  Co.,  12  Iowa,  596;  Newby  v. 
Caldwell,  54  Iowa,  102,  6  N.  W.  154;  State  v.  Waterman,  87 
lowla,  260,  54  N.  W.  359.  See  Thomas  v.  McDonald,  102  Iowa, 
564,  71  N.  W.  572,  and  authorities  cited.  True,  that  action 
had  been  appealed  to  this  court.  Our  statute  expressly  provides 
that  "no  proceedings  under  a  judgment  or  order,  nor  any  part 
thereof,  shall  be  stayed  by  an  appeal,"  unless  a  supersedeas  bond 
is  filed,  and  that  "no  appeal  or  stay  shall  vacate  or  affect  such 
judgment  or  order":  Code,  sec.  4128.  The  judgment  remains 
in  full  force  for  all  purposes,  subject  only  to  determination  on 
appeal,  until  which  time  process  thereon  may  be  suspended: 
Lindsay  v.  Clayton  District  Court,  75  Iowa,  512,  39  N.  W.  817; 
Cole  v.  Edwards,  104  Iowa,  373,  73  N.  W.  863;  Hackett  v. 
Freeman,  103  Iowa,  296,  72  N.  W.  528.  Because  of  this  stat- 
ute we  are  precluded  from  adopting  the  rule  which  obtains  in 
many  ''^^  states,  holding  that  an  appeal  suspends  the  effect  of 
a  judgment  as  an  estoppel:  See  De  Camp  v.  Miller,  44  N.  J. 
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L.  617;  Atkins  v.  Wyman,  45  Me.  399;  Day  v.  De  Jonge,  66 
Mich.  550,  33  N.  W.  527;  Haynes  v.  Ordway,  52  N.  H.  284; 
Small  V.  Haskins,  26  Vt.  209 ;  Naftzger  v.  Gregg,  99  Cal.  83, 
57  Am.  St.  Eep.  23,  and  note,  33  Pac.  757 ;  Byrne  v.  Prather, 
14  La.  Ann.  663.  The  very  evident  purpose  of  this  statute 
is  to  preserve  to  the  prevailing  litigant  the  fruits  of  his  judg- 
ment, even  though  an  appeal  has  been  taken.  Independent 
of  statutory  enactment,  this  rule  obtains  in  England,  and  has 
the  approval  of  courts  of  high  repute  in  this  country :  Creighton 
T.  Keith,  50  Neb.  810,  70  N".  W.  407;  Nill  v.  Comparet,  16  Ind. 
107,  79  Am.  Dec.  412;  Parkhurst  v.  Berdell,  110  N.  Y.  386, 
€  Am.  St.  Eep.  384,  18  N.  E.  123;  Moore  v.  Williams,  132  111. 
589,  22  Am.  St.  Eep.  563,  24  N.  E.  619;  Faber  v.  Hovey,  117 
Mass.  108,  19  Am.  Eep.  398;  Willard  v.  Ostrander,  51  Kan.  481, 
37  Am.  St.  Eep.  294,  32  Pac.  1092.  See  Vinsant  v.  Vinsant, 
49  Iowa,  641;  Freeman  on  Executions,  sec.  328.  The  word 
^'judgmenf  ^  is  used  in  its  generic  sense  in  the  chapter  relat- 
ing to  procedure  in  the  supreme  court,  and  includes  decrees  in 
equitable  actions:  Lindsay  v.  Clayton  District  Court,  75  Iowa, 
512,  39  N.  W.  817.  It  has  sometimes  been  held  that  in  such 
actions,  because  triable  anew  and  subject  to  final  disposition, 
the  first  decree  should  not  be  pleadable  in  bar:  See  Curtiss  v. 
Beardsley,  15  Conn.  518;  Cain  v.  Williams,  16  Nev.  426.  But 
the  distinction,  if  well  founded,  between  judgments  from  which 
appeals  are  triable  de  novo,  and  on  errors  assigned,  is  not  made 
by  the  statute  quoted.  Besides,  the  right  to  render  final  judg- 
ment is  not  limited  to  equity  causes.  "The  court  may  reverse, 
modify,  or  affirm  the  judgment,  decree,  or  order  appealed  from, 
or  render  such  as  the  inferior  court  should  have  done":  Code, 
sec.  4139.  Section  4128  of  the  code  leaves  no  option,  save  to 
hold  that  a  judgment  or  decree  is  res  adjudicata  until  set  aside, 
modified,  or  reversed.  That  this  may  involve  hardship  oc- 
casionally must  be  conceded,  but  under  '^^^  a  contrary  holding 
the  defeated  party  might  avoid  the  force  of  the  decision  for  an 
indefinite  period  by  merely  taking  an  appeal. 

2.  The  fact  that  the  action  depends  upon  the  same  right  or 
title  will  not  suffice  to  sustain  a  plea  in  abatement.  It  must 
involve  the  same  cause  of  action :  C.  &  S.  W.  E.  E.  Co.  v.  Heard, 
44  Iowa,  358;  Osborn  v.  Cloud,  23  Iowa,  108,  92  Am.  Dec.  413; 
Jones  V.  Brandt,  59  Iowa,  343,  10  N.  W.  854,  13  K  W.  310; 
Aetna  Iron  Works  v.  Firmenich  Mfg.  Co.,  90  Iowa,  390,  57 
N.  W.  904;  Mathews  v.  Hennepin  Co.  Sav.  Bank,  44  Minn. 
442,  46  N.  W.  913;  1  Am.  &  Eng.  Ency.  of  Law,  761,  and  cases 
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collected;  note  to  Smith  v.  Lathrop,  84  Am.  Dec.  448.  The 
cause  of  action  in  the  suit  for  partition  of  the  land  was  not  the 
same  as  that  demanding  the  personal  property.  The  latter 
could  not  have  been  joined  with  the  former  (Code,  sec.  4240), 
and  was  necessarily  prosecuted  in  a  separate  suit. 

3.  The  action  for  partition  involved  the  very  right  to  all 
the  property  left  by  the  deceased,  and  the  situation  of  the  par- 
ties was  such  as  to  warrant  a  continuance  of  other  suits  involv- 
ing the  same  right  or  title  until  that  was  determined :  Standard 
Imp.  Co.  V.  Stevens,  51  Kan.  530,  33  Pac.  366;  Succession  of 
Troxler,  46  La.  Ann.  738,  15  South:  153.  On  both  appeals, 
reversed. 

Waterman,  J.,  takes  no  part. 


RES  JUDICATA.— THE  ESSENTIAL  ELEMENTS  of  res  judi- 
cata are  the  identity  of  the  parties  and  of  the  issue  involved.  And 
the  issue  will  be  deemed  the  same  whenever,  In  both  actions,  it  is 
supported  by  substantially  the  same  evidence:  Morrison  v.  Clark,  89 
Me.  103,  5G  Am.  St  Rep.  395,  35  Atl.  1034. 

RES  JUDICATA-RIGHT  OF  APPEAL.— While  the  party 
against  whom  a  Judgment  has  been  rendered  retains  the  right  of  ap- 
peal therefrom,  it  cannot  be  admitted  in  evidence  against  him  as 
a  bar:  Naftzger  v.  Gregg,  09  Cal.  83,  37  Am.  St.  Rep.  23,  33  Pac. 
757.  But  see  Hart  v.  Moulton,  104  Wis.  349,  76  Am.  St.  Rep.  881, 
80  N.  W.  599;  note  to  Naftzger  v.  Gregg,  37  Am.  St  Rep.  29-32. 
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BAETH  V.  BARTH. 

[102  Ky.  56,  42  S.  W.  1116.] 

A  MARRIAGE  IS  VOID  where  either  party  to  It  has  a  living, 
undlvorced  husband  or  wife. 

EQUITY— JURISDICTION— MARRIAGES.— Courts  of  gener- 
al equity  jurisdiction  have  express  statutory  authority,  in  the  state 
of  Kentucky,  to  declare  void  a  marriage  obtained  by  force  or  fraud. 

MARRIAGE— ACTION  FOR  DIVORCE— FRAUD— ANNUL- 
MENT OF  MARRIAGE.— Pending  an  action  for  a  divorce  brought 
by  a  husband  against  his  alleged  wife,  the  plaintifif  should  be  per- 
mitted to  file  an  amended  petition,  alleging  that,  at  the  time  of  the 
marriage  between  the  plaintiff  and  the  defendant,  the  latter  repre- 
sented herself  to  be  an  unmarried  woman,  when  In  fact  she  then 
had  a  living,  undlvorced  husband;  and  such  petition  may  properly 
contain  a  prayer  that  the  marriage  be  declared  void  ab  initio. 

ABATEMENT— REVIVOR  OF  SUIT  TO  ANNUL  MAR- 
RIAGE.—A  man  who  is  a  party  to  a  void  marriage  has  a  right  to 
petition  a  court  to  have  his  marriage  declared  null  and  void  and  to 
relieve  lils  estate  from  any  further  claim  of  his  alleged  wife,  and 
this  right  survives  to  his  administrator,  who  is  entitled  to  have  the 
decedent's  property  rights  determined. 

REVIVOR  OF  SUIT  TO  ANNUL  MARRIAGE— INJUNC- 
TION.— If  a  plaintiff  in  an  action  for  divorce  dies,  after  having  filed 
an  amended  petition  to  annul  the  marriage,  and  his  administrator 
and  heirs  file  an  amended  petition  of  revivor,  in  which  they  seek 
to  have  the  action  prosecuted  in  the  name  of  the  administrator,  but 
a  demurrer  thereto  is  sustained,  the  plaintiffs  should  be  permitted 
to  file  a  second  amended  and  supplemental  petition  for  the  annul- 
ment of  the  marriage,  alleging  that  the  defendant  is  asserting  cer- 
tain property  rights  in  the  estate  of  the  decedent,  as  his  widow,  and 
asking  that  she  be  enjoined  from  setting  up  or  making  any  claim 
whatever  to  such  estate. 

MARRIAGE— ACTION  FOR  DIVORCE— COSTS— ATTOR- 
NEY'S FEE.— In  a  suit  for  divorce,  brought  by  a  husband,  the  wife 
is  in  fault  and  not  entitled  to  an  attorney's  fee  or  any  other  costs 
where  she  had  a  husband  living  at  the  time  of  the  alleged  mar- 
riage with  the  plaintiff. 

(335) 
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Baraett,  Miller  &  Barnett,  for  the  appellants. 

Kohn,  Baird  &  Spindle  and  Kinney,  Gregory  &  Kinney,  for 
the  appellees. 

^  BUENAM,  J.  In  June,  1894,  George  F.  Barth  filed  his 
petition  against  appellee  for  divorce,  a  vinculo,  on  the  ground  of 
habitual  drunkenness.  Appellee  filed  answer,  denying  the  allega- 
tions of  the  petition,  and  made  it  a  counterclaim  against  plain- . 
tiff,  and  asking  for  a  divorce  and  alimony,  on  the  ground  of 
cruel  and  inhuman  treatment.  On  motion  of  the  defendant  the 
court  ordered  plaintiff  to  pay  to  the  defendant's  counsel,  for 
her,  the  sum  of  eight  dollars  every  week  during  the  pendency 
of  the  suit  as  alimony  and  maintenance,  and  further  ordered 
the  plaintiff  to  turn  over  and  deliver  to  defendant  certain  per- 
sonal property,  consisting  largely  of  furniture,  which  was  then 
in  the  possession  of  plaintiff,  but  which  had  been  jointly  used 
by  the  parties  while  they  lived  together  as  man  and  wife;  the 
Older  further  providing,  however,  that  none  of  this  property 
was  to  be  sold  or  disposed  of  by  defendant,  but  was  to  be  held 
by  her  subject  to  the  further  orders  of  the  court  in  the  final 
determination  of  the  suit. 

•**  In  April,  1895,  plaintiff  filed  an  amended  petition,  in 
which  he  alleged  that  at  the  time  of  his  marriage  to  the  defend- 
ant she  had  represented  herself  to  be  an  unmarried  woman; 
that  her  first  husband  was  dead;  that  he  had  been  killed  in  a 
railroad  accident,  and  that  he  so  believed;  but  that  he  had 
just  learned  that  at  the  time  of  his  marriage  to  the  defend- 
ant she  had  a  husband,  to  whom  she  had  been  previously  mar- 
ried, living,  and  that  he  was  alive  and  undivorced  at  that  date, 
and  prayed  the  court  to  declare  his  marriage  with  the  defend- 
ant null  and  void  ab  initio,  and  for  proper  and  equitable  re- 
lief, and  he  immediately  proceeded  to  take  depositions,  which, 
if  unexplained,  conclusively  establish  the  facts  alleged  in  the 
amended  petition. 

Subsection  3,  section  2097,  of  the  Kentucky  Statutes  expressly 
declares  that  a  marriage  where  there  is  a  husband  or  wife  from 
whom  a  person  marrying  has  not  been  divorced  is  void.  Sec- 
tion 2100  of  the  Kentucky  Statutes  provides:  "Courts  having 
general  equity  jurisdiction  may  declare  void  a  marriage  obtained 
by  force  or  fraud.'*  There  can  be  no  doubt  that  the  amended 
petition  set  up  a  good  cause  of  action  and  that  the  court  had, 
by  express  authority,  power  to  grant  the  relief  sought.  The  de- 
fendant never  filed  answer  to  this  amended  petition. 
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In  May,  1895,  the  plaintiff  died,  and  William  E.  Barth,  his 
^brother,  having  taken  out  letters  of  administration  upon  his 
estate,  filed  an  amended  petition,  seeking  to  have  the  action 
to  declare  the  marriage  null  and  void  revived  and  prosecuted  in 
his  name  as  administrator  of  deceased  plaintiff,  and  in  this 
amended  petition  the  heirs  at  law  of  the  decedent,  who  are  his 
mother,  brothers,  and  sisters,  united. 

*®  Defendant  filed  a  general  demurrer  to  this  amended  peti- 
tion of  revivor,  which  was  sustained  by  the  lower  court,  upon 
the  ground  that  when  plaintiff  died  the  action  abated  and 
•could  not  be  revived  or  prosecuted  by  his  personal  representa- 
tives and  heirs  at  law;  that  if  any  property  rights  of  the  per- 
sonal representative  or  heirs  at  law  of  the  deceased  plaintiff 
fihould  be  threatened  by  defendant  based  upon  her  marriage 
with  the  deceased  plaintiff,  she  could  be  restrained  by  direct 
proceeding  in  equity,  and  for  the  further  reason  that  their  sup- 
plemental amended  petition  did  not  aver  any  fact  showing  that 
the  defendant  claimed  any  right,  based  upon  her  marriage  with 
the  deceased  plaintiff,  and  referred  the  case  to  the  commissioner 
to  fix  an  attorney's  fee  for  the  defendant's  attorney,  to  be  paid 
out  of  the  decedent's  estate. 

Appellants  thereupon  tendered  and  offered  to  file  a  second 
amended  and  supplemental  petition,  in  which  they  allege  that, 
in  addition  to  the  facts  stated  in  their  former  amended  peti- 
tion, "defendant  now  claims  and  asserts  that  she  was  the  law- 
ful wife  of  George  F.  Barth  at  the  time  of  his  death,  and  she 
claims  that  she  is  his  widow,  and  that  as  such  widow  she  is 
entitled  to  dower  and  distributable  share  in  the  estate  of  George 
F.  Barth;  that  she  claims  all  the  property  rights  aforesaid 
against  the  estate ;  that  she  has  in  her  possession,  and  claims  to 
own,  as  widow  of  deceased,  the  household  furniture  which  be- 
longed to  the  deceased  at  his  death,  and  which  had  been  turned 
over  to  her  for  her  use  pendente  lite  in  obedience  to  the  order 
of  the  court  in  July,  1894;  that  she  refused  to  surrender  the 
property  to  either  of  the  plaintiffs,  though  it  had  been  de- 
manded of  her,"  and  asking  that  she  be  required  to  return  to 
the  ®*  plaintiff,  as  administrator,  this  personal  property,  and 
that  she  be  enjoined  from  setting  up  or  making  any  claim  what- 
ever to  the  property  belonging  to  the  estate  of  George  F.  Barth 
at  the  time  of  his  death,  and  for  all  proper  and  equitable  relief. 

The  court  refused  to  permit  this  supplemental  petition  to 
be  filed,  and  confirmed,  against  the  exceptions  and  objections 
of  appellants,  the  commissioner's  report  fixing  the  fees  of  ap- 
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pellee's  attorney  at  three  hundred  dollars,  and  dismissed  the 
petition  of  plaintiffs.  From  that  judgment  this  appeal  is 
prosecuted. 

If  the  state  of  facts  set  up  in  the  amended  petitions  of  re- 
vivor is  true,  no  judgment  of  divorce  was  necessary,  as  the 
marriage  was  void  from  the  beginning ;  but  these  amended  peti- 
tions show  that  the  marriage,  the  validity  of  which  is  called 
in  question,  was  celebrated  according  to  the  forms  of  law,  and 
was,  therefore,  prima  facie  a  valid  marriage,  and  the  burden 
was  upon  decedent  or  his  administrator  to  establish  the  facts 
alleged  in  order  to  relieve  the  estate  of  decedent  from  the 
claims  of  defendant  arising  out  of  and  belonging  to  her  as 
widow,  and  courts  have  always  been  open  to  the  petition  of  a 
litigant  to  have  such  prima  facie  marriage  declared  void  and  to 
grant  relief  when  the  facts  authorized  it.  There  can  be  no 
question  that  deceased  in  his  lifetime,  upon  discovering  this 
additional  ground  of  relief  and  defense  against  the  counter- 
claim of  defendant,  had  the  right  to  petition  the  court,  if  the 
facts  were  true,  to  declare  the  marriage  null  and  void  and  to 
relieve  him  and  his  estate  from  any  further  claim  of  the  de- 
fendant, and  for  a  restoration  of  the  property  which  had  been 
taken  out  of  his  possession  **  by  the  court  on  the  motion  for 
maintenance  and  alimony,  upon  the  theory  that  a  valid  marriage 
existed  between  the  parties;  and  as  the  deceased  had  the  right 
to  set  up  these  additional  facts,  it  follows  necessarily  that  this 
right  survived  to  his  administrator. 

Section  501  of  the  Civil  Code  provides:  "An  order  of  re- 
vivor may  be  made  on  the  motion  of  any  party  to  the  action, 
or  of  his  representative  or  successor,  suggesting  the  death  or 
cessation  of  power,  which,  with  the  name  and  capacity  of  the 
representative  or  successor,  shall  be  stated  in  the  order.  Or 
any  party  to  the  action,  or  his  representative,  may  file  in  the 
action  a  petition  against  the  other  parties,  stating  facts  neces- 
sary to  authorize  a  revivor  and  prayer  therefor,  upon  which  sum- 
mons may  be  issued  and  served  or  warning  order  be  made  under 
like  restrictions  and  with  like  effect  as  if  issued  or  made  upon 
an  original  petition."  The  action  which  appellants  sought  to 
revive  was  to  demand  a  restoration  of  the  property  which  had 
been  taken  out  of  the  possession  of  his  decedent  against  hia 
protest  and  delivered  to  the  defendant,  and  also  to  have  de- 
termined the  validity  of  defendant's  claim  as  widow  to  any  por« 
tion  of  the  estate  of  deceased. 
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It  cannot  be  contended  that  the  amended  petitions  of  re- 
vivor which  the  administrator  and  heirs  sought  to  file  was  a 
departure  from  the  relief  sought  by  the  amended  petition  filed 
by  the  decedent  in  his  lifetime.  The  administrator  and  heirs 
had  the  right  to  have  these  important  property  rights  de- 
termined, and  this  right  of  the  administrator  and  heirs  is  in 
nowise  dependent  upon  any  action  taken  by  decedent  in  his 
lifetime,  as  it  is  very  properly  said  in  the  opinion  of  the  ®* 
chancellor  "this  was  a  void,  and  not  a  voidable,  marriage,"  and 
it  did  not  require  any  election  by  decedent  in  his  lifetime  to 
authorize  them  to  seek  the  relief  demanded. 

There  is  no  reason  why  these  questions  cannot  be  litigated 
and  determined  in  this  suit.  The  parties  are  all  before  the 
court;  the  case  has  been  partially  prepared;  the  action  now  in- 
volves solely  the  determination  of  the  property  rights  of  the 
parties.  Appellee  has  in  her  possession  property  of  appellants 
which  she  holds  under  an  order  of  the  court,  and  it  was  the 
duty  of  the  chancellor  to  pass  upon  the  appellants'  claim  to  have 
this  personal  property  restored  to  them. 

Whilst  this  court  cannot  review  questions  of  divorce,  yet  we 
have  the  right  to  review  the  case  for  other  errors  by  which  ap- 
pellants may  have  been  prejudiced. 

Section  900  of  the  Kentucky  Statutes  provides:  "In  actions 
for  alimony  and  divorce  the  husband  shall  pay  the  costs  for 
each  party,  unless  it  shall  be  made  to  appear  in  the  action  that 
the  wife  is  in  fault  and  has  ample  estate  to  pay  same."  And 
this  court  has  frequently  held  that  these  costs  include  a  reason- 
able attornejr's  fee ;  but  this  statute  applies  to  suits  between  hus- 
band and  wife,  and  if,  as  alleged  in  this  case,  defendant  had  a 
husband  living  at  the  time  of  her  marriage  with  decedent  and 
the  marriage  with  decedent  was  void  ab  initio,  it  is  evident 
that  she  was  in  fault  and  not  entitled  to  attorney's  fee  or  any 
other  costs. 

We  think  the  chancellor  erred  to  the  prejudice  of  appellants 
in  sustaining  the  demurrer  to  the  amended  petition  of  revivor 
and  in  overruling  their  motion  to  file  their  supplemental 
amended  petition,  and  for  these  reasons  the  judgment  is  re- 
versed and  the  cause  remanded  for  proceedings  consistent  here- 
with. 


BIGAMOUS  MARRIAGES— VALIDITY  OF.-A  marriage  is  void, 
aDd  no  decree  is  required  to  avoid  it,  if  either  of  the  contracting 
parties  has  a  husband  or  wife  then  living  and  undivorced:  See  the 
monographic  note  to  State  v.  Lowell,  79  Am.  St  Rep.  378,  showinir 
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what  marriages  are  void  and  discussing,  at  page  371,  tlie  validity  of 
marriages  procured  by  fraud,  and  the  power  of  courts  with  re- 
spect thereto. 

ABATEMENT— SURVIVAL  OF  ACTIONS— SUIT  FOR  DI- 
VORCE—TORTS.— A  suit  for  divorce  abates  by  the  death  of  either 
of  the  parties  pending  the  suit:  Note  to  Kimball  v.  Kimball,  82 
Am.  Dec.  197.  That  a  cause  of  action  founded  wholly  on  a  private 
wrong  does  not  survive,  see  Payne's  Appeal,  65  Conn.  397,  48  Am. 
St  Rep.  215,  32  AtL  94& 


GLAZAE  V.  HUBBARD. 
[102  Ky.  68,  42  S.  W.  1114.] 

FALSE  IMPRISONMENT  —  LIABILITY  OF  POLICH 
JUDGE. — If  a  person  is  arrested  by  a  city  marshal  simply  on  the 
Btrength  of  a  telegram  from  another  state,  a  police  judge  has  no 
Jurisdiction  or  authority  to  commit  him  to  jail,  where  there  is  no 
cbarge  against  him  or  warrant  of  any  Ivind,  and  if  he  does  so  com- 
mit him  Avithout  hearing  any  evidence  of  his  guilt,  he  Is  answer- 
able therefor  in  an  action  of  false  imprisonment,  although  he  may 
not  have  been  actuated  by  improper  or  corrupt  motives. 

FUGITIVES  FROM  JUSTICE  —  NECESSITY  OF  WAR- 
RANT.— The  arrest  and  confinement  in  jail  and  delivery  over  to  the 
proper  authority  of  a  person  guilty  of  a  felony  anywhere  in  the 
United  States,  if  found  in  this  state,  is  authorized  only  when  a 
warrant  has  been  Issued  by  judicial  authority  upon  affidavit  of  the 
facts.  He  cannot  be  committed  to  jail  by  any  judicial  officer  before 
whom  he  may  be  brought  until  satisfied,  upon  hearing  evidence,  of 
his  guilt 

Hewlitt  &  Hodge,  for  the  appellant. 

John  C.  Gates,  for  the  appellee. 

**  LEWIS,  C.  J.  Appellant  brought  this  action  for  false 
imprisonment,  stating  in  his  petition,  substantially,  appellee 
maliciously,  wrongfully,  and  without  any  authority  of  law  is- 
sued a  mittimus,  directed  to  and  commanding  the  jailer  of 
Caldwell  county  to  receive  appellant  into  the  jail,  and  keep  him 
safely  until  discharged  by  due  course  of  law,  and  that  in  virtue 
of  said  wrongful  order  he  was  put  into  said  jail  and  there  kept 
until  released  on  a  writ  of  habeas  corpus,  issued  by  the  judge  of 
Caldwell  county  court. 

Appellee  in  his  answer,  after  denying  he  either  maliciously, 
with  intent  to  injure  appellant,  wrongfully,  or  without  au- 
thority of  law  issued  the  order  of  commitment,  stated  that  he 
was  at  the  time  police  judge  of  the  city  of  Princeton,  and  the 
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order  in  question  was  made  by  him  in  discharge  of  his  duty  as 
such  judge,  as  he  believed  it  to  be.  As  additional  defense  he 
stated  that  one  J.  T.  Coleman,  city  attorney,  advised  him  it 
was  proper  to  commit  appellant  to  jail,  and  being  himself 
ignorant  of  the  law,  relied  upon  and  acted  according  to  his  ad- 
vice; that,  therefore,  appellee  is  entitled  to  judgment  over 
against  Coleman  for  any  sum  plaintiff  in  the  action  may  re- 
cover against  him,  and  to  that  end  his  answer  was  made  a  cross- 
petition. 

Coleman  filed  a  demurrer  to  that  part  of  the  answer,  as  did 
also  appellant,  and  of  course  both  were  properly  sustained, 
for  it  constituted  no  defense  to  the  action  nor  cause  of  cross- 
action  against  Coleman,  though  the  latter  acted  out  of  the  line 
of  his  duty  and  apparently  in  ignorance  of  ''^  the  relative  rights 
and  duties  of  appellant  as  a  citizen  and  of  appellee  as  a  judicial 
officer. 

As  appears  from  the  evidence,  the  only  authority  the  mar- 
shal of  the  city  of  Princeton  had  for  arresting  and  bringing 
appellant  in  custody  before  appellee  as  police  judge  was  the 
following  telegram,  purporting  to  be  from  E.  F.  Gibson,  chief 
of  police  of  Opelika,  Alabama: 

"September  18,  1894. 
"To  Chief  of  Police,  Princeton,  Ky. 

"Arrest  Ben  Glazar,  and  wire  me." 

And  appellant  was  committed  to  jail  by  order  of  appellee, 
acting  as  police  judge,  with  no  other  warrant  than  that  tele- 
gram, and  without  any  evidence  whatever  showing  or  tending 
•to  show  him  guilty  of  offense  against  the  law  of  either  Alabama 
or  Kentucky.  Yet  the  lower  court  instructed  the  jury  trying 
the  case  in  substance  that  appellant  was  entitled  to  no  repara- 
tion unless  appellee,  in  depriving  him  of  his  liberty,  acted  with- 
out honest  conviction  of  duty  and  with  corrupt  and  improper 
motives.  And  as  there  was  no  evidence  showing  appellee  acted 
corruptly  or  with  bad  motive,  of  course  the  verdict  had  to  be 
and  was  for  him. 

As  early  as  the  case  of  Gregory  v.  Brown,  4  Bibb.  28,  7  Am. 
Dec.  731,  decided  in  1815,  this  court  held  that  when  a  magistrate 
acts  judicially  upon  a  subject  within  his  jurisdiction,  though 
he  should  act  illegally  or  erroneously,  he  cannot  be  made  liable 
for  any  damages  sustained  by  his  conduct,  imless  he  acted  from 
impure  or  corrupt  motives.  And  the  rule  has  been  extended 
and  applied  in  the  case  of  even  an  officer  of  election  who  may 
be  required  to  act  judicially  in  determining  the  qualification  of 
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a  person  offering  to  vote.  But  in  all  the  cases  it  has  been  dis- 
tinctly made  a  condition  of  immunity  ''*  of  judicial  officers 
from  damage  for  wrong  and  injury  done  by  his  decision  or  act, 
that  such  decision  be  rendered  or  act  done  within  his  jurisdiction 
of  the  subject  matter  or  of  the  person  affected.  As  said  in 
Cooley  on  Torts,  416:  "Every  judicial  officer,  whether  the  grade 
be  high  or  low,  must  take  care  before  acting  to  inform  himself 
whether  the  circumstances  justify  his  exercise  of  the  judicial 
function.  A  judge  is  not  such  at  all  times  and  for  all  purposes. 
When  he  acts,  he  must  be  clothed  with  jurisdiction,  and  acting 
without  this,  he  is  but  the  individual  assuming  an  authority  he 
does  not  possess."  Further,  on  page  420,  he  says:  "The  rule 
of  law  which  compels  him  to  keep  within  his  jurisdiction  at  his 
^eril  cannot  be  unjust  to  him,  because,  by  declining  to  exercise 
;any  questionable  authority,  he  can  always  keep  within  safe 
ibounds,  and  will  violate  no  duty  in  doing  so." 

In  this  case  the  marshal  had  no  warrant  of  any  kind  to  arrest 
appellant.  It  was  too  plain  for  a  person  having  any  knowledge 
of  the  duties  of  the  office  of  police  judge  that  appellee, 
as  such,  had  no  jurisdiction  whatever  of  the  person  of  appel- 
lant, or  authority  to  inquire  in  regard  to  the  matter,  much  less 
.to  commit  him  to  jail  without  any  legal  charge  against  him  or 
vevidence  in  support  of  a  charge. 

Kentucky  Statutes,  section  1930,  authorizes  arrest  and  con- 
finement in  jail,  and  delivery  over  to  the  proper  authority  of  a 
person  guilty  of  a  felony  anywhere  in  the  United  States,  if 
found  in  this  state,  only  when  a  warrant  has  been  issued  by 
judicial  authority  upon  affidavit  of  the  facts.  But  he  cannot 
be  committed  to  jail  by  any  judicial  officer  before  whom  he  may 
be  brought  until  satisfied  upon  hearing  evidence  of  his  guilt. 

■^  In  this  case  no  warrant  was  issued  at  all,  nor  was  it  at 
the  time  appellant  was  committed  to  jail,  or  subsequently,  made 
to  appear  he  was  guilty  of  a  felony.  As,  therefore,  appellee 
acted  without  legal  power  and  consequently  without  jurisdiction, 
he  is  liable  to  appellant,  though  the  motives  actuating  him  may 
not  have  been  improper  or  corrupt,  and  it  was  error  for  the 
lower  court  to  so  instruct  the  jury. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 

FALSE  IMPRISONMENT.— THE  JUDGES  OF  COURTS  OP 
LIMITED  JURISDICTION  are  llabte  In  an  action  for  false  impris- 
onment for  acts  done  without  Jurisdiction.  Thus,  a  justice  of  the 
l>eace  committing  a  person  illegally  arrested  is  liable  If  be  bas  no 
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jurisdiction  over  him:  &e€  the  monographic  note  to  Tryon  v.  Pin- 
gree,  67  Am.  St  Rep.  423,  on  false  imprisonment. 

FUGITIVES  FROM  JUSTICE— ARREST  AND  DETENTION 
UPON  TELEGRAMS.— The  arrest  and  detention  of  a  person  in  on© 
state  upon  the  authority  of  telegrams  received  from  the  authorities 
of  another  state,  reciting  that  they  have  a  warrant  for  his  arreat, 
a  copy  of  which  is  given,  together  with  the  statement  that  they 
have  started  after  him  with  proper  papers,  is  unauthorized:  Sim- 
mons V.  Vandyke,  138  Ind.  380,  46  Am.  St.  Rep.  411,  37  N.  E.  973; 
but  compare  the  monographic  note  to  this  case  discussing  the  ar- 
rest and  detention  of  fugitives  from  justice  before  demand  made. 


MUTUAL  LIFE  INSUEANCE  COMPANY  OF  NEW  YORK 

V.  JARBOE. 

[102  Ky.  80,  42  S.  W.  1097.] 

INSURANCE— LIFE— PAID-UP  POLICY  IN  PROPORTION 
TO  PREMIUMS.- A  person  whose  life  has  been  insured  is  entitled 
to  a  judgment  for  a  nonparticipating  paid-up  policy,  where  the 
original  policy  distinctly  provides  that  the  Insured  shall  be  emtitled 
to  such  a  paid-up  policy,  in  proportion  to  the  premiums  paid,  after 
having  made  three  annual  payments,  if  he  surrenders  the  original 
policy  before  default,  or  within  six  months  after  default  In  the 
payment  of  premiums,  although  he  fails  to  surrender  the  original 
policy  within  six  months  after  default,  and  to  demand  the  Issuing 
of  the  other  within  that  time. 

Grubbs  &  Morancy,  Edward  Lyman  Short,  and  Frederick  L. 
Allen,  for  the  appellant. 

®*  GUFFY,  J.  This  suit  was  instituted  in  the  Marion  circuit 
court  by  the  appellees  against  the  appellant  seeking  to  obtain, 
judgment  for  a  paid-up  insurance  policy.  It  appears  from  the 
petition  that  a  three  thousand  dollar  policy  of  life  insurance  was 
issued  by  appellant  on  the  life  of  said  Benjamin  F.  Jarboe, 
payable  to  his  wife,  appellee  herein.  Said  policy  was  issued  on 
what  is  known  as  the  twenty-year  distribution  plan,  and  on  ®^ 
which  said  Jarboe  was  to  pay  only  twenty  annual  payments. 
The  annual  premiums  amounted  to  ninety-three  dollars  and 
thirty  cents  each.  It  is  alleged  that  appellee  paid  the  three 
first  annual  payments,  the  last  of  which  was  made  January  2, 
1891.  It  is  alleged  in  the  petition  that  plaintiff  was  imable  to 
pay  the  premium  falling  due  January  2,  1892.  It  is  also 
alleged  in  the  petition  that  after  the  payment  of  three  annual 
payments  appellees  were  entitled  to  a  paid-up  policy  for  the 
sum  of  four  hundred  and  fifty  dollars,  and  that  before  the  filing 
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of  this  suit  the  appellees  demanded  of  Will  R.  Ruble,  acting- 
agent  of  appellant,  a  paid-up  policy  for  the  said  sum.  Ap- 
pellees averred  that  they  were  ready  to  deliver  and  surrender  to- 
appellant  the  policy  aforesaid,  and  all  their  right,  claim,  and 
interest  in  same  on  the  issuing  and  delivering  to  appellees  a 
paid-up  policy  for  the  sum  of  four  hundred  and  fifty  dollars, 
and  that  appellant  and  its  agents  failed  and  refused  to  issue  to- 
appellees  any  paid-up  policy,  and  failed  and  refused  to  deliver 
same  or  to  issue  any  paid-up  policy  on  their  making  the  demani 
as  above  stated.  It  is  alleged  that  said  policy  should  be  made 
payable  to  Hattie  Jarboe  at  the  death  of  said  Benjamin  F.. 
Jarboe. 

It  is  also  claimed  in  the  petition  that  there  should  be  added 
to  the  sum  of  four  hundred  and  fifty  dollars  dividends  thereon. 
The  insurance  policy  was  made  part  of  the  petition.  One  of 
the  provisions  reads  as  follows:  "After  three  full  annual  pay- 
ments have  been  paid  upon  this  policy  the  company  will,  upon> 
the  legal  surrender  thereof  before  default  in  payment  of  any^ 
premiums,  or  within  six  months  thereafter,  issue  a  nonpartici- 
pating  policy  for  paid-up  insurance,  payable  as  hereinafter  pro- 
vided, for  the  proportion  of  the  amount  of  this  policy  which? 
number  of  full  years'  premium  paid  bears  to  the  total  number 
required." 

®*  Appellant  demurred  to  the  petition,  which  demurrer  was 
overruled  by  the  court;  thereupon  appellant  filed  its  answer, 
which  may  be  taken  as  a  traverse  of  all  the  material  aver- 
ments of  the  petition,  except  the  fact  of  the  issual  of  the  policy 
as  claimed  and  the  payment  of  three  payments.  Appellees* 
demurrer  to  the  answer  was  sustained  by  the  court,  and  ap- 
pellant failing  to  plead  further,  judgment  was  rendered  di- 
recting the  appellant  to  issue  and  deliver  to  plaintiffs  a  non- 
participating  paid-up  policy  for  the  sum  of  four  hundred  and- 
fifty  dollars  on  the  life  of  plaintiff,  Benjamin  F.  Jarboe,  pay- 
able at  the  death  of  said  Benjamin  F.  Jarboe  to  his  wife,  Hattifr 
Jarboe,  etc.,  and  from  that  judgment  this  appeal  is  prosecuted. 

The  contention  of  appellant  is  that  inasmuch  as  the  policy 
issued  by  it  to  the  appellees  was  not  surrendered  before  de- 
fault in  the  payment  of  premium  had  occurred,  or  within  six 
months  thereafter,  that  the  right  to  the  paid-up  policy  was  for- 
feited, or  the  obligation  of  appellant  to  issue  a  paid-up  policy 
had  terminated,  and  cites  Hexter  v.  United  States  Life  Ins. 
Co.,  91  Ky.  357,  16  S.  W.  863,  and  Northwestern  Mutual  Lifft 
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Ins.  Co.  V.  Barbour,  92  Ky.  429,  17  S.  W.  796,  in  support  of  ita 
contention. 

It  will  be  seen  from  an  examination  of  the  first-named  case 
that  the  policy  was  issued  in  1867,  and  that  nearly  fifteen  years 
thereafter,  the  assured  in  the  meantime  having  died,  suit  was 
brought  to  recover  upon  the  policy;  hence  the  facts  in  the  case 
at  bar  are  essentially  different  from  the  case  supra. 

In  the  case  in  92  Ky.  429,  17  S.  W.  796,  it  will  be  seen  that 
several  notes  were  executed  by  the  assured  for  the  payment  of 
premiums  and  default  made  as  to  the  payment  of  the  notes; 
**  that  no  money  was  ever  paid  upon  the  policy,  either  as 
premiums  or  interest  on  the  notes  given  for  the  premiums  after 
December  3,  1884,  and  when  default  was  made  December  8, 
1886,  there  was  indebtedness  for  premiums  of  the  prior  date 
and  of  interest  about  one  hundred  dollars,  and  within  about 
three  years  thereafter  the  action  was  brought  to  recover.  That 
case  is  unlike  the  case  at  bar. 

The  case  of  Montgomery  v.  Phoenix  Mutual  Life  Ins.  Co., 
14  Bush,  51,  is  a  well-considered  case,  and  in  which,  it  seems 
to  us,  the  question  involved  is  practically  the  same  involved  in 
the  case  imder  consideration.  The  appellee  in  that  case  had 
issued  a  policy  of  insurance  to  Montgomery  on  his  life  in  the 
sum  of  ten  thousand  dollars,  payable  in  ten  annual  payments. 
Among  other  conditions  the  following  condition  was  embraced 
in  the  policy:  "It  being  understood  and  agreed  that  if,  after 
the  receipt  by  this  company  of  not  less  than  two  or  more  an- 
nual premiums,  this  policy  should  cease  in  consequence  of  the 
nonpayment  of  premiums,  then,  upon  a  surrender  of  the  same, 
provided  such  surrender  is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new  policy  will  be 
issued  for  the  value  acquired  under  the  old  one,  subject  to  any 
notes  that  may  have  been  received  on  accoimt  of  premiums; 
that  is  to  say,  if  payments  for  two  years  shall  have  been  made 
it  will  issue  a  policy  for  two-tenths  of  the  sum  originally  in- 
sured; if  for  three  years,  for  three-tenths,  and  in  the  same  pro- 
portion for  any  number  of  payments  without  subjecting  the  as- 
sured to  any  subsequent  charge  except  the  interest  annually  in 
advance  on  all  premium  notes  remaining  unpaid  on  this  policy.'* 

It  seems  after  making  five  payments  assured  made  default 
®*  and  failed  to  surrender  the  policy  or  to  demand  a  new  one 
within  the  time  prescribed  in  the  policy.  The  beneficiary  ia 
the  policy,  Mrs.  Montgomery,  brought  suit  to  recover  five-tentha 
of  the  amount  insured.    The  court  below  dismissed  her  petition 
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and  she  prosecuted  an  appeal  to  this  court.  The  court  in  dis- 
cussing the  question  said:  "Three  questions  are  presented  for 
decision,  which  may  be  stated  thus:  1.  Did  the  failure  to  sur- 
render, or  to  offer  to  surrender,  the  policy  within  twelve  months 
after  the  default  in  the  payment  of  premiums  release  the  com- 
pany from  any  further  liability  on  the  policy,  or  any  part  of 
the  sum  insured?  2.  Was  the  policy  forfeited  by  the  failure  to 
pay  the  note  for  $129.40  when  due?  3.  If  the  foregoing  ques- 
tions be  answered  in  the  negative,  how  much  is  the  appellant 
entitled  to  recover  ?" 

The  court  further  said:  "Prior  to  September  5,  1872,  the 
insured  had  paid  for  four  full  annual  premiums,  and  on  that 
day  had  a  right  to  demand  a  paid-up  policy  for  four  thousand 
dollars,  not  ex  gratia,  as  appellee's  counsel  seems  to  intimate, 
but  because  it  had  been  paid  for.  Each  annual  premium  paid 
for  carrying  the  policy  for  the  current  year  and  for  one  thou- 
sand dollars  of  paid-up  insurance,  and  at  the  end  of  four  years 
a  paid-up  policy  was  as  certainly  paid  for,  at  the  contract  price, 
as  the  four  years  of  current  insurance. 

'Tf,  as  we  assume  for  the  present,  the  premium  for  the  year 
commencing  September  5,  1872,  was  not  paid,  the  stipulation 
is  that  the  company  shall  not  be  liable  for  the  pa3mient  of  the 
whole  sum  assured,  but  only  for  a  part  thereof  **®  proportionate 
to  the  annual  payments  made  as  above  specified,  and  this  policy 
shall  cease  and  determine.'* 

We  quote  further  from  the  case  supra:  "Time  is  not  gen- 
erally of  the  essence  of  contracts :  Story's  Equity  Jurisprudence, 
sec.  776.  It  may  be  so  when  the  contract  is  executory  on  both 
sides,  or  when  the  nature  of  the  transaction  or  the  stipulation 
of  the  parties  shows  it  was  so  intended  by  them.  But  when  the 
defendant  has  received  the  entire  consideration  for  performance 
on  his  part,  and  has  no  other  defense  except  that  the  plaintiff 
did  not  come  within  the  stipulated  time  to  demand  performance, 
we  are  not  acquainted  with  any  authority  or  legal  principle  upon 
which  such  a  defense  can  be  upheld  in  a  court  of  equity.  If  for 
any  reason  the  defendant  has  become  unable  to  perform  his 
agreement,  or  performance  would  be  more  difficult  or  onerous 
at  the  time  of  the  demand  than  it  would  have  been  at  the  time 
stipulated,  there  might  be  plausibility  in  such  a  defense,  and  a 
court  of  equity  would  no  doubt  either  deny  all  relief  to  the 
plaintiff  or  grant  relief  upon  terms  that  would  compensate  the 
defendant  for  the  additional  burden  resulting  from  the  plain- 
tiff's delay.     But  nothing  of  the  kind  is  pretended  in  this  case. 
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The  proposition  upon  which  this  branch  of  the  company*8  de- 
fense rests  is  this,  and  nothing  more.  It  is  admitted  that  the 
assured  paid  for  a  paid-up  policy  for  four  thousand  dollars,  and 
if  the  old  policy  had  been  surrendered  at  any  time  between  Sep- 
tember 5,  1872,  and  September  5,  1873,  the  company  would  have 
been  bound  to  issue  a  new  policy  for  that  sum,  and  because  the 
old  policy  was  not  surrendered  within  that  time  that  the  as- 
sured has  lost  the  benefit  of  four  thousand  dollars  of  paid-up 
insurance." 

*''  It  will  be  seen  from  the  policy  in  the  case  at  bar  that  it 
was  distinctly  provided  that  if  the  assured  paid  three  annual 
payments  he  was  then  entitled  to  a  paid-up  policy  in  proportion 
to  the  premiums  paid,  provided  he  surrendered  the  policy  be- 
fore he  made  default,  or  within  six  months  after  default  in  the 
payment  of  premiums.  It  is  clear  under  the  contract  that  the 
three  payments  not  only  continued  the  policy  in  force  for  the 
time  being,  but  also  paid,  at  the  election  of  the  assured,  for 
a  paid-up  policy  in  proportion  to  the  premiums  paid.  The  con- 
tract has  none  of  the  elements  of  an  offer  to  sell,  but  it  is  a 
clear  case  in  which  the  assured  has  bought  and  paid  for  a  cer- 
tain thing.  It  has  a  stipulation  in  effect  that  he  shall  demand 
it  within  six  months  after  his  abandonment  of  the  other  benefits 
acquired  under  the  same  contract.  The  only  defense  presented 
in  this  case  is  the  simple  fact  that  the  appellees  had  not  within 
six  months  after  the  failure  to  pay  the  premium  due,  surren- 
dered the  original  policy  and  demanded  the  issuing  of  the  other. 
It  is  not  pretended  that  it  was  any  more  difficult  or  expensive 
for  the  appellant  to  issue  a  paid-up  policy  when  demanded  than 
if  it  had  been  demanded  at  the  end  of  the  six  months,  nor  can 
it  be  of  any  pecuniary  consequence  to  defendant  whether  the 
forfeited  policy  was  delivered  up  before  the  institution  of  this 
suit.  The  original  policy,  being  dead  and  of  no  effect,  could  be 
of  no  value  to  any  person. 

It  seems  clear  to  us  that  under  the  principles  announced  in 
Montgomery  v.  Phoenix  Mutual  Life  Ins.  Co.,  14  Bush,  51, 
that  the  appellees  were  entitled  to  recover  in  this  action,  and 
we  adhere  to  the  doctrine  announced  in  that  decision.  To  the 
extent,  if  any,  that  the  principles  announced  in  the  decisions 
®®  of  Northwestern  Mutual  Life  Ins.  Co.  v.  Barbour,  92 
Ky.  429,  17  S.  W.  796,  and  Hexter  v.  United  States  Life  Ins. 
Co.,  91  Ky.  357,  15  S.  W.  863,  conflict  with  the  doctrine  an- 
nounced in  Montgomery  v.  Phoenix  Mutual  Life  Ins.  Co.,  14 
Bush,  51,  they  are  overruled:  Johnson  v.  Southern  etc.  Ins.  Co., 
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79  Ky.  403 ;  Southern  Mut.  Life  Ins.  Co.  v.  Montague,  84  Ky. 
653,  4  Am.  St.  Rep.  218,  2  S.  W.  443. 
For  the  reasons  indicated  the  judgment  is  affirmed. 


INSURANCE  —  LIFE  —  DEMAND  FOR  PAID-UP  POLICY  — 
CONDITION  PRECEDENT— WAIVER— SURRENDER  OF  ORIGI- 
NAL POLICY.— If  a  policy  of  life  insurance  requires  a  demand  to 
be  made  for  a  paid-up  policy  within  six  months  after  default  in 
the  payment  of  premium,  such  demand  with  a  surrender  of  his 
policy  Is  a  condition  precedent  to  the  holder's  right  to  a  paid-up 
lM)licy,  and  it  cannot  be  waived  by  the  company  so  as  to  affect  the 
rights  of  the  Insured:  Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo. 
583,  71  Am.  St  Rep.  628,  50  S.  W.  519.  If  a  policy  of  life  Insurance 
provides  that,  after  two  full  annual  premiums  are  paid,  if  the  pol- 
icy is  surrendered  within  thirty  days  after  default  as  to  subsequent 
payments,  the  company  will  issue  to  the  assured  a  paid-up  policy 
for  an  amount  proportionate  to  the  number  of  years  paid,  a  failure 
to  surrender  the  old  policy  within  the  time  limited  will  not  forfeit 
the  right  to  a  paid-up  policy,  whether  the  policy  be  an  endowment 
policy  or  an  ordinary  life  policy:  Southern  Mut.  Life  Ins.  Co.  v. 
Montague,  84  Ky.  653,  4  Am.  St.  Rep.  218,  2  S.  W.  443.  Contra, 
Universal  Life  Ins.  Co.  v.  Whitehead,  58  Miss.  226,  38  Am.  Rep.  322; 
and  see  Smith  v.  National  Life  Ins.  Co.,  103  Pa.  St  177,  49  Am.  Eep, 
121. 


HETTEEMAN  v.  POWEKS. 

[102  Ky,  133,  43  S.  W.  180.] 

LABOR  UNIONS— TRADE  LAW  RULES— SUBJECTS  OF. 
The  law  may  be  justly  invoked  by  organized  labor  to  protect  from 
piracy  and  Intrusion  the  fruits  of  its  skill  and  handiwork,  and  brain 
and  muscle  may  be  the  subjects  of  trade  law  rules  as  well  as  tangi- 
ble property. 

LABOR  UNIONS  —  DISTINGUISHING  MARK  OF 
SKILLED  WORK— RIGHT  TO  USE.— Employes  of  a  labor  union, 
engaged  In  a  skillful  employment,  such  as  the  making  of  cigars, 
may  so  designate  the  result  of  their  labor  as  to  entitle  them  to  the 
fruits  of  their  skill  when  it  Is  admittedly  a  source  of  pecuniary 
profit  to  them,  although  they  may  not  own  the  property  Itself. 

LABOR  UNIONS  —  DISTINGUISHING  MARK  OP 
SKILLED  WORK— PROPERTY  RIGHT  IN.— An  employfe  of  a 
labor  anion,  whose  skilled  labor  creates  a  demand  for  a  commodity 
which  secures  for  him  higher  remunerative  wages,  has  a  definite 
property  right  in  the  exclusive  use  of  a  particular  label,  sign,  sym- 
bol, brand,  or  device  adopted  by  him  to  distinguish  and  character- 
ize his  work  as  the  product  of  skilled  labor,  and  the  courts  will 
protect  him  against  Its  unauthorized  use. 

LABOR  UNIONS-LABEL  DISTINGUISHING  WORK  AS 
SKILLED— LEGAL  PR0TEX3TI0N  OF.— Members  of  a  voluntary, 
unincorporated  labor  organization,  such  as  a  cigar  makers'  union, 
composed  solely  of  practical  cigar  makers,  are  entitled  to  adopt 
a  label  &a  a  distinguishing  brand  or  mark  of  their  work,  and  the 
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courts  will  protect  them  against  its  unauthorized  use,  although  they 
do  not  own  the  cigars  to  which  their  label  is  attached,  and  are  not, 
in  the  ordinary  sense,  "in  business"  for  themselves,  but  simply 
worlimen. 

LABOR  UNIONS— LABEL  DISTINGUISHING  WORK  AS 
SKILLED — VALIDITY  OF.— A  label  adopted  by  a  cigar  makers' 
union  certifying  that  the  cigars  to  which  it  is  affixed  have  been  made 
by  a  first-class  workman,  a  member  of  the  union,  "an  organization 
opposed  to  inferior,  rat  shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship,"  does  not  attack  any  other  manufacturer  of 
cigars,  and  does  not  violate  the  rule  that  a  lawful  trademark  must 
not  transgress  the  rules  of  morality  and  public  policy. 

Humphrey  &  Davie,  for  the  appellants. 

A.  E.  Willson  and  Burton  Vance,  for  the  appellees. 

'^^^  HAZELRIGG,  J.  The  appellants  were  manufacturers 
and  dealers  in  cigars  in  Louisville,  Kentucky,  and  without  right 
or  claim  of  right  used  on  boxes  of  cigars  manufactured  and  sold 
hy  them  the  blue  label  of  the  Cigar  Makers'  International  Union 
of  America,  a  fac-simile  of  which  is  as  follows: 

'  '^'  Issued  b>  Aulhontyot  the  Cigar  Makers' Iniernational  Union  of  America 

Union-made  Cigars, 

Shu  (frrtiftrs.  ti»> ih< t.,,.i ci>.ii..ti .n n.i (»> «»•  ^n mutt,,, Fnl Class Wotknun 

OKMKaor  iHt  ciORMWOS  iktiiiiiaIiohai  udiohoT  AkvKi  m  «i«i<iinio(i  ciposco  loiaknw 
tx  tKof.  COOlie.PflSOH.O'  FILTH)  TCMCMENT HOUSE  WMKMAKSHir.        TVf itotr «e Kcomwid 
tvsf  c>9jrMo  all  snwMrs  thioufhout  the  «i«id. 
All  IniiiMfnioiti  u9on  Uis  laM  mtl  be  punisficd  Accordo^  10  l«w 

CI  >  t^ap^-  Pnsi^nt, 
V         C.M.I.V.t 
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136  Thereupon  appellees.  Powers,  Kieffer,  and  Wopprice,  su- 
ing for  themselves  and  all  their  associates  and  fellow-members 
in  the  Cigar  Makers'  International  Union  and  the  Cigar  Mak- 
ers' Protective  Union  No.  33,  and  joining  these  two  organiza- 
tions also  as  plaintiffs,  brought  this  action  to  prevent  this  al- 
leged wrongful  use  of  the  label. 

The  International  Union,  embracing,  according  to  the  peti- 
tion, some members  and  the  local  union  some mem- 
bers, are  voluntary,  unincorporated  labor  organizations,  com- 
posed solely  of  practical  cigar  makers.  They  are  workingmen 
who  do  not  own  the  product  of  their  labor,  being  exclusively 
wage-workers.  The  purpose  of  these  unions,  as  said  in  the  pe- 
tition, Is  generally  to  maintain  a  high  standard  of  workmanship 
and  secure  fair  wages  to  cigar  makers,  to  elevate  the  material, 
moral,  and  intellectual  welfare  of  the  membership,  and  by  legiti- 
mate, organized  effort  to  secure  laws  prohibiting  labor  by  chil- 
dren under  fourteen  years  of  age,  the  abolition  of  the  "truck" 
system,  the  tenement-house  cigar  manufacture,  and  the  manu- 
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facture  of  cigars  by  prison  convict  labor.  Other  praiseworthy  ob- 
jects are  set  out  which  need  not  be  detailed.  It  is  further  averred 
that,  for  the  purpose  of  designating  the  cigars  made  by  the  mem- 
bers of  the  union  *^''  the  label  in  controversy  was  adopted  and 
extensively  used  as  a  trademark  or  certificate  of  identification. 
And,  when  pasted  on  the  outside  of  cigar  boxes  containing  cigars 
made  by  members  of  the  union,  it  is  a  guaranty  that  the  cigars 
are  made  by  first-class  workmen,  members  of  the  Cigar  Makers' 
Union,  etc.;  that  because  the  members  receive  fair  wages  and 
were  thus  able  to  furnish  good  workmanship,  the  cigars  so  labeled 
commanded  a  higher  price  than  did  similarly  looking  cigars  not 
80  labeled ;  that  the  label  was,  therefore,  a  source  of  great  profit 
and  benefit  to  the  appellees  and  other  members  of  the  union. 

The  appellants,  for  defense,  do  not  deny  the  use  of  the  label 
as  charged  in  the  petition,  but  it  is  insisted  by  them  that  this 
label  does  not  possess  any  of  the  elements  of  a  trademark;  that 
the  appellees  are  engaged  in  no  trade,  having  nothing  to  sell, 
and,  therefore,  nothing  to  protect  by  a  trademark;  that  none 
of  them  are  engaged  in  the  business  of  selling  cigars;  they  are 
*'simply  workmen  employed  by  other  people  making  cigars,  first 
by  one  person  and  then  another,  and  those  persons  sell  the 
cigars";  that  the  plaintiffs,  therefore,  **have  not  shown  any 
property  right  in  the  label  as  a  trademark  or  otherwise."  More- 
over, that  the  membership  is  an  ever-changing  one,  constantly 
varying  in  numbers,  composed  of  a  few  thousand  to-day  and 
many  thousand  to-morrow — "a  shifting  crowd.*'  That  the 
plaintiffs,  therefore,  are  not  qualified  to  sue,  and  have  in  fact 
no  legal  rights  that  can  be  made  the  subject  of  a  suit. 

Moreover,  it  is  urged  that  the  plaintiffs  do  not  come  into 
court  with  clean  hands;  that  they  are  members  of  an  organ- 
ization lately  engaged  in  boycotting  the  defendants  and  attempt- 
ing *^®  to  ruin  their  business;  that  the  label  itself  cannot  be 
approved,  either  in  law  or  morals,  as  it  denounces  other  cigars 
than  union-made  ones  as  inferior  and  unwholesome,  and  the 
product  of  filthy  tenement-houses  or  made  by  coolies  and  con- 
victs. 

And,  first,  we  may  admit  that  the  label  is  not  used  as  a  trade- 
mark in  the  ordinary  sense  of  that  word.  It  is  not  a  brand  put 
on  the  goods  of  the  owner  to  separate  or  distinguish  them  from 
the  goods  of  others,  but  we  cannot  agree  on  that  account  that  it 
does  not  represent  a  valuable  right  which  may  be  the  subject  of 
legal  protection.  Why  may  not  those  engaged  in  skillful  em- 
ployment 80  designate  the  result  of  their  labor  as  to  entitle  them 
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to  the  fruits  of  their  skill  when  it  is  admittedly  a  source  of 
pecuniary  profit  to  them  ?  And  this,  though  they  may  not  own 
the  property  itself  ? 

They  are  not,  it  is  true,  "in  business"  for  themselves  in  the 
ordinary  sense,  but  they  have  property  rights  nevertheless.  They 
may  not  select  a  label  and  be  protected  in  its  use  apart  from 
its  connection  with  some  commodity;  but  they  not  only  select 
it  in  this  instance,  they  apply  it  to  property,  and  it  does  not  at 
all  matter  that  the  tangible  property  is  that  of  another. 

In  order  to  get  the  benefit  of  the  superior  reputation  of  cigars 
made  by  them,  the  appellees  select  and  apply  this  label  as  a  dis- 
tinguishing brand  or  mark.  And  it  would  be  strange  if  this 
thing  of  value,  this  certificate  of  good  workmanship,  and  which 
makes  the  goods  made  by  them  sell  and  thus  increases  demand 
for  their  work,  be  entitled  to  no  protection,  because  those  making 
the  selection  and  application  ^'^^  are  not  business  men,  engaged 
in  selling  cigars  of  their  own.  The  man  who  is  employed  for 
wages  is  as  much  a  business  man  as  his  employer  in  that  larger 
sense  in  which  the  word  "business"  has  come  to  be  used  by  states- 
men and  legislators. 

In  a  number  of  the  states  laws  have  been  enacted  giving 
protection  to  the  men  engaged  in  the  business  of  working  for 
wages,  and  their  right  of  organizing  and  selecting  appropriate 
symbols  to  designate  the  results  of  their  handiwork  is  recog- 
nized and  ordained  to  be  the  subject  of  lawful  protection  by  the 
courts.  Thus  in  this  state,  in  April,  1890,  a  law  was  enacted  by 
the  general  assembly  providing  that  "every  union  or  association 
of  working  men  or  women  adopting  a  label,  mark,  name,  brand, 
or  device,  intended  to  designate  the  product  of  the  labor  of  the 
members  of  such  union,  shall  file  duplicate  copies  of  such  label 
in  the  office  of  the  secretary  of  state,  who  shall  then  give  them 
a  certificate  of  the  filing  thereof,  and  that  every  such  union 
may,  by  suit  in  any  of  the  courts  of  the  state,  proceed  to  enjoin 
the  manufacture,  use,  display,  etc.,  of  counterfeits  or  imitations 
of  such  labels,  etc.,  on  goods  bearing  the  same,  and  that  the 
court  having  jurisdiction  of  the  parties  shall  grant  an  injunction 
restraining  such  wrongful  manufacture,  use,  etc.,  of  such  label," 
etc. 

This  suit  was  filed  before  the  adoption  of  this  statute,  but  it 
indicates  the  policy  of  the  law,  the  growth  or  expansion  and  per- 
haps the  creation  of  legal  remedies  hardly  known  to  ancient 
trademark  law. 
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The  learned  chancellor  below,  in  an  exhaustive  opinion  re- 
viewing all  the  authorities,  among  other  things,  said,  and  we 
*'*®  can  say  it  no  more  clearly,  that  "the  known  reputation  of  a 
particular  kind  of  skilled  labor  employed  in  the  development  of 
a  particular  product  or  class  of  products  determines  to  a  large 
degree  the  value  or  price  of  such  products  when  put  on  the 
markets.  To  stamp  or  label  a  commodity  as  the  product  of  a 
particular  kind  or  class  of  skilled  labor  determines  the  demand, 
for  and  the  price  of  such  product  or  commodity.  The  market- 
able price  of  a  commodity  influences  the  scale  of  wages  paid  for 
its  manufacture.  The  higher  the  price,  the  higher  the  wages 
paid;  hence  it  is  indisputable  that  the  employe  whose  skilled 
labor,  in  the  production  of  a  particular  commodity,  creates  a 
demand  for  the  same  that  secures  for  him  higher  remunerative 
wages,  has  as  definite  a  property  right  to  the  exclusive  use  of  a 
particular  label,  sign,  symbol,  brand,  or  device,  adopted  by  him 
to  distinguish  and  characterize  said  commodity  as  the  product  of 
his  skilled  labor,  as  the  merchant  or  owner  has  to  the  exclusive 
use  of  his  adopted  trademark  on  his  goods." 

The  question  has  engaged  the  attention  of  a  number  of  the 
courts  of  this  country,  but  the  conclusions  reached  have  not  been 
uniform. 

In  Weener  v.  Brayton,  152  Mass.  101,  25  N.  E.  46,  it  was  held 
that  an  injunction  against  the  wrongful  use  of  the  label  of  the 
International  Cigar  Makers*  Union  should  not  be  granted  be- 
cause of  special  injury  to  plaintiffs,  who  were  officers  and  mem- 
bers of  the  union,  but  were  not  manufacturers  of  or  dealers  in 
the  cigars  on  which  such  label  is  used,  and  to  the  same  effect  are 
the  cases  of  Cigar  Makers'  Protective  Union  v.  Conhaim,  40 
Minn.  243,  12  Am.  St.  Rep.  726,  41  N.  W.  943;  McVey  v.  Bren- 
del,  144  Pa.  St.  235,  27  Am.  St.  Rep.  625,  22  Atl.  912.  How- 
ever, a  number  of  the  ***  courts  have  held  otherwise.  Intfiecase 
of  Strasser  v.  Moonelis,  55  N.  Y.  Super.  Ct.  197  (affirmed  in  108 
N.  Y.  611,  15  N.  E.  730)  it  was  argued,  as  it  is  here,  that  the 
members  of  the  union  were  not  the  owners  or  manufacturers  of 
cigars,  but  merely  laborers,  and  that,  therefore,  the  label  did 
not  come  within  the  settled  definition  of  a  trademark.  The 
court  said:  "It  is  needless  to  discuss  this  phase  of  the  case,  for 
the  right  to  the  exclusive  use  of  this  label  may  be  sustained,  al- 
though it  failed  to  be  a  trademark  in  the  precise  definition  of 
the  term  as  heretofore  used.  For  whether  we  call  the  property 
right,  which  I  believe  plaintiffs  have  in  the  label,  a  trademark 
or  by  another  name  is  a  matter  of  slight  import.    It  is  a  right 
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entitled  to  the  protection  of  a  court  of  equity,  on  the  same 
principle  as  that  upon  which  the  courts  have  based  the  right  to 
protect  trademarks  and  goodwill.  It  has  been  accepted  as  the 
Tule  that  the  court  proceeds  upon  the  ground  that  a  person  has 
•a,  valuable  interest  in  the  goodwill  of  his  trade  or  business,  and 
that,  having  appropriated  to  himself  a  particular  label  or  sign 
or  trademark,  indicating  to  those  who  wish  to  give  him  their 
patronage  that  the  article  is  manufactured  or  sold  by  him, 
....  he  is  entitled  to  protection  against  any  other  person  who 
attempts  to  pirate  on  the  goodwill  of  his  friends  or  customers 
....  by  sailing  under  his  flag,  without  his  authority  or  his 
•consent." 

In  Cohn  v.  People,  149  HI.  486,  41  Am.  St.  Rep.  304,  37 
IsT.  E.  60,  the  court  upheld  the  constitutionality  of  the  trades 
union  act  in  that  state,  and  as  the  court,  independent  of  the 
statute,  disposed  of  one  of  the  contentions  of  counsel  in  the  case, 
which  is  also  relied  on  here,  we  quote  in  part  its  argument :  "It 
is  next  objected  that  the  label,  an  imitation  and  counterfeit  of 
which  is  alleged  *'*^  to  have  been  unlawfully  used  by  plaintiff  in 
error,  could  not  have  been  rightfully  adopted  either  as  a  trade- 
mark or  form  of  advertisement;  it  is  said  that  it  transgresses  the 
rules  of  morality  and  public  policy.  We  are  referred  to  the  rule 
in  respect  to  trademarks  that  *to  be  a  lawful  trademark  the 
emblem  must  avoid  transgressing  the  rules  of  morality  and  public 

policy':  Browne  on  Trademarks,  sec.  602 By  reference 

to  the  label  heretofore  set  out  it  will  be  seen  that  it  is  a  certifi- 
cate, signed  by  the  president  of  the  Cigar  Makers'  International 
Union  of  America,  certifying  that  the  cigars  contained  in  the 
box  upon  which  it  was  placed  were  *made  by  a  first-class  work- 
man, a  member  of  the  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior,  rat  shop,  coolie, 
prison  or  filthy  tenement-house  workmanship.'  And  it  con- 
cludes: 'Therefore  we  recommend  these  cigars  to  all  smokers 
throughout  the  world.'  The  purpose,  as  derived  from  the  label 
itself,  is  to  send  the  cigars  out  to  the  public  with  the  assurance 
that  they  are  made  by  a  first-class  workman,  who  belongs  to  an 
order  opposed  to  the  inferior  workmanship  designated.  It  will 
be  observed  that  the  label  attacks  no  other  manufacturer  of 
cigars.  It  says  simply,  in  effect,  these  cigars  are  not  the  product 
of  an  inferior,  rat  shop,  coolie,  prison  or  filthy  tenement-house 
workmanship.  Can  it  be  said  that  one  may  not,  without  con- 
demning or  aspersing  the  product  of  other  manufacturers,  com- 
mend the  article  he  has  for  sale  ?    If  he  may  do  so  himself,  may 
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he  not  procure  the  certificate  of  others  as  to  the  quality  of  the 
article  he  puts  upon  the  market" :  State  v.  Hagen,  6  Ind.  App. 
169,  33  N.  E.  223 ;  Carson  v.  Ury,  39  Fed.  777. 

*^^  Further,  we  agree  with  the  learned  chancellor  that  there 
is  no  competent  evidence  that  the  appellees,  or  any  of  them,  have 
been  engaged  in  boycotting  the  appellants,  and  thus  deprived 
themselves  of  the  right  to  enforce  their  legal  remedies  in  a  court 
of  equity.  Whatever  may  be  said  of  the  letters  and  circulara 
looking  to  this  end,  and  exhibited  in  the  proof,  it  is  not  shown 
by  any  competent  proof  that  the  appellees  instigated  or  had 
aught  to  do  with  the  attempted  boycott.  And,  moreover,  this 
boycott,  which  seems  to  have  occurred  in  1886,  did  not  in  any 
way  grow  out  of  the  wrongful  use  of  the  label  in  controversy. 
On  the  whole  case,  therefore,  we  are  of  opinion  that  the  law  may 
be  justly  invoked  by  organized  labor  to  protect  from  piracy  and 
intrusion  the  fruits  of  its  skill  and  handiwork,  and  that  brain 
and  muscle  may  be  the  subjects  of  trade  law  rules  as  well  aa 
tangible  property. 

The  judgment  is  aflfirmed. 


LABOR  UNIONS— LABELS— RIGHT  TO  PROTECTION  IN 
USE  OF.— The  label  of  the  Cigar  Makers'  loiternational  Union  is 
not  technically  a  trademark,  but  an  unauthorized  use  of  it  may  be 
restrained  by  injunctive  proceedings:  State  v.  Bishop,  128  Mo.  373, 
49  Am.  St  Rep.  569,  31  S.  W.  9.  A  person  is  entitled  to  be  protected 
in  tlie  use  of  a  particular  label  or  wrapper  as  much  as  in  the  use 
of  a  trademark:  Mercalf  v.  Brand,  86  Ky.  331,  9  Am.  St.  Rep.  282, 
5  S.  W.  773.  Workmen's  union  label  acts  are  constitutional: 
Schmalz  v.  Wooley,  57  N.  J.  Eq.  303,  73  Am.  St.  Rep.  637,  41  AU. 
939;  Perkins  v.  Heert,  158  N.  Y.  306,  70  Am.  St  Rep.  483,  53  N. 
B.  la 

LABOR  UNIONS— LAWFUL  LABEL— WHAT  IS.— A  cigar  label 
reading  like  that  In  the  principal  case  is  not  unlawful  as  ti-ans- 
gressing  the  rules  of  morality  and  public  policy,  and  may  be  legally 
adopted:  Cohn  y.  People,  149  IlL  486,  41  Am.  St  Rep.  304,  37  N.  B. 
60. 
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MAYSVILLE  v.  WOOD. 

[102  Ky.  263,  43  S.  W.  403.] 

MUNICIPAL  CORPORATIONS  CANNOT  HOLD  LAND  IN 
TRUST  FOR  RELIGIOUS  PURPOSES.  Hence,  there  can  be  no 
dedication  to  a  municipal  corporation,  as  trustee,  for  such  purposes. 

DEDICATION  FOR  RELIGIOUS  PURPOSES— EVIDENCE 
OF. — If  land  in  a  city  has  been  dedicated  to  the  public,  and  the 
plat,  which  Is  the  only  evidence  of  the  dedication,  divides  the  land 
into  three  squares,  called,  respectively,  "Public  Square,"  "Seminary 
Square,"  and  "Meeting-house  Square,"  the  dedication  of  the  latter 
will  be  held  to  be  for  religious  purposes  only. 

W.  H.  Wadsworth  and  J.  N".  Kehoe,  for  the  appellant. 

E.  L.  Worthington  and  G.  S.  Judd,  for  the  appellees. 

264  "W^HITE,  J.  This  action  was  hegun  in  the  circuit  court 
of  Mason  county  by  the  appellant,  the  city  of  Maysville,  against 
the  appellees,  George  T.  Wood  and  others,  by  which  the  appel- 
lant sought  to  adjudge  a  sale  by  the  court's  commissioner,  made 
under  an  ex  parte  proceeding  on  behalf  of  appellees.  Wood  and 
others,  declared  void  and  a  nullity,  and  to  enjoin  said  appellees 
from  in  any  way  interfering  with  a  certain  lot  of  ground  in 
the  said  city  of  Maysville,  and  also  sought  to  perpetuate  said 
ground  for  the  purposes  for  which  same  had  been  dedicated 
years  before.  The  petition  states  that  in  the  year  1818  one 
****  Samuel  January  owned  the  land  in  that  part  of  the  city  of 
Maysville,  and  laid  same  off  into  streets  and  alleys  and  lots, 
and  sold  lots  according  to  said  plat  and  had  same  recorded; 
the  place  was  then  called  Limestone,  but  was  not  an  incorporated 
town.  On  this  plat  there  is  a  lot  of  ground,  the  land  here  in 
contest,  marked  "Meeting-house  Square."  This  ground  was 
never  sold  and  has  never  been  built  upon.  Some  time  after  the 
year  1818  the  said  town  of  Limestone  was  incorporated  as  East 
Maysville,  and  in  1853  the  trustees  of  said  town  of  East  Mays- 
ville, by  a  regular  deed  of  conveyance,  executed  and  acknowl- 
edged, deeded,  or  undertook  to  convey  to  Shackelford,  Ander- 
son, and  Spencer,  as  trustees  for  the  Christian  or  Reformed  Bap- 
tist Church  and  to  their  successors  in  office,  this  said  ground, 
known  as  'Titleeting-house  Square,"  providing  that  said  trustees 
shall  take  possession  of  same  and  inclose  and  improve  same  in, 
conformity  to  the  true  spirit  and  intention  of  the  original  donor. 
The  said  deed  reciting  that  as  the  said  Samuel  January  and  his 
wife  and  eight  out  of  their  nine  children  were,  or  had  been. 
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members  of  the  Christian  or  Reformed  Baptist  Church,  that  his 
charity  (this  lot)  should  be  occupied  by  the  church  of  which  he 
and  family  were  members.  This  deed  was  duly  recorded  in  the 
clerk's  office  of  JMason  county. 

The  petition  also  alleges  that  afterward  the  said  town  of 
East  Maysville  became  a  part  of  the  city  of  Maysville,  and  was 
such  part  at  the  filing  of  said  petition.  The  petition  states 
that  at  the  September  term,  1891,  the  appellees.  Wood,  Williams, 
and  Hall,  acting  as  trustees  of  the  religious  denomination 
known  as  the  Maysville  Christian  Church,  by  an  ex  parte  pro- 
ceeding, sought  and  obtained  a  decree  of  the  circuit  ''^*^  court 
of  Mason  county,  directing  a  sale  of  this  lot,  known  as  "Meet- 
ing-house Square,"  and  that  under  said  decree  the  same  was  sold 
and  was  bought  by  appellees,  Kackley  and  Traxel ;  that  on  the 
day  of  sale  the  said  purchasers  were  notified  of  the  fact  that 
this  appellant  objected  to  the  sale  and  would  contest  the  title! 
of  the  purchaser,  and  that  on  the  report  of  sale  being  filed  in 
said  ex  parte  proceeding  this  appellant  appeared  and  offered  to 
file  exceptions  to  the  confirmation  of  the  sale,  but  the  court 
refused  to  permit  same  to  be  filed,  and  that  appellant  now 
brings  this  suit  and  asks  that  said  sale  be  declared  void,  and  that 
eaid  lot  of  land  be  declared  a  dedication  from  said  Samuel  Jan- 
uary to  the  use  of  the  public  to  be  usedforthe  sole  and  only  purpose 
of  erecting  thereon  a  house  or  houses  of  religious  worship,  which 
the  petition  alleges  was  the  object  and  intention  of  said  donor. 
The  circuit  court  sustained  a  demurrer  to  this  petition  and  ap- 
pellant by  leave  amended,  and  in  the  amendment  the  only 
change  made  is  that  it  is  alleged  that  said  lot  of  land  was  by  said 
Samuel  January  dedicated  to  the  public  for  use  as  a  place  of 
public  resort  or  meetings  of  any  and  all  legal  character,  and  that 
the  appellant  had  expended  large  sums  of  money  on  the  streets 
adjacent  to  said  property,  in  grading  and  beautifying  same. 

To  this  amendment  and  the  petition  as  amended  the  court 
sustained  a  demurrer,  and  appellant  declining  to  plead  further 
the  petition  was  dismissed,  and  from  that  action  of  the  court  this 
appeal  is  prosecuted.  The  sole  question  to  be  determined  on 
this  appeal  is.  Did  the  petition  of  appellant,  or  the  same  as 
amended,  present  a  cause  of  action  in  appellant  ?  If  that  ques- 
tion be  determined  in  the  aifirmative  the  judgment  of  the  circuit 
court  should  be  reversed. 

*®^  In  the  amended  petition  filed  the  only  change  made  from 
the  original  is  the  allegation  that  the  city  of  Maysville  had  im- 
proved the  streets  around  this  "Meeting-house  Square/'  and  the 
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allegation  that  in  the  dedication  made  by  Samuel  January,  the 
said  donor  intended  "that  said  dedication  was  made  for  public 
meeting  purposes  generally,  and  intended  as  a  place  of  public  resort, 
where  the  public  generally  had  a  right  to  and  could  meet  and 
transact  any  and  all  matters  affecting  the  public  generally.*' 
This  amendment  only  states  the  conclusion  of  the  pleader  as  to 
the  intention  of  the  donor,  as  he  therein  pleads  the  dedication  by 
the  express  words  of  the  plat  and  makes  same  a  part  thereof. 
It  seems  to  us  that  this  conclusion  is  not  warranted  by  the  plat, 
which  is  the  only  evidence  of  the  dedication.  On  this  plat  there 
are  three  squares  set  apart,  called,  respectively,  "Public  Square/' 
"Seminary  Square,"  and  "Meeting-house  Square."  The  two  lat- 
ter are  situated  adjacent,  with  an  alley  only  between.  The 
public  square  was  some  squares  away,  and  it  seems  to  us  that  the 
only  meaning  that  could  be  attached  to  the  words  "Meeting-house 
Square"  are  those  given  to  same  in  the  original  petition,  1.  e.,  for 
religious  purposes  and  with  a  view  of  making  it  a  place  of  re- 
ligious instruction  and  worship. 

Now,  with  this  being  the  true  meaning  and  intention  of  the 
donor  in  making  the  dedication,  can  the  appellant,  the  city  of 
Maysville,  maintain  this  action?  The  question  is  not  whether 
a  lot  may  be  dedicated  for  a  church  lot  or  for  religious  purposes^ 
for  that  is  now  well  settled  that  it  can,  but  whether  a  lot  dedi- 
cated for  religious  or  church  purposes  can  be  under  the  control 
of  the  municipal  government,  or  whether  ^*^  the  municipality 
can  hold  the  title  as  trustee  for  the  public  so  as  to  maintain  an. 
action  for  its  perversion. 

In  Dillon  on  Municipal  Corporations,  section  573,  the  prin- 
ciple is  stated  thus:  "Municipal  corporations  cannot,  for  the 
same  reasons  applicable  to  ordinary  corporations  aggregate,  hold 
lands  in  trust  for  any  object  or  matter  foreign  to  the  purpose 
for  which  they  are  created,  and  in  which  they  have  no  interest." 

To  this  principle  we  assent,  and  hold  that  municipal  cor- 
porations cannot  hold  land  in  trust  for  religious  purposes.  It 
is  clear  that  since  the  establishment  of  this  government  it  has 
always  been  the  intention  of  its  citizens  to  entirely  separate 
church  and  state.  In  all  our  constitutions  such  an  intention 
is  clearly  expressed,  and  in  the  light  of  this  history  it  is  mani- 
fest that  at  no  time  was  any  municipal  corporation  ever  organ- 
ized in  this  state  with  any  power  or  authority  in  matters  affect- 
ing religious  worship. 

We  have  said  that  land  may  be  dedicated  for  church  or  re- 
ligious purposes,  but  in  no  event  can  this  dedication  be  to  a 
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municipal  corporation  as  trustee.  The  duty  of  the  corporation 
in  regard  to  church  property  or  religious  worship  is  to  guarantee 
the  citizen  his  property  or  religious  rights  and  the  free  enjoy- 
ment of  same. 

As  the  appellant,  the  city  of  Maysville,  has  no  right  of  prop- 
erty in  the  lot  in  question,  all  of  which  appears  from  the  peti- 
tion, we  are  of  opinion  that  the  court  did  not  err  in  sustaining 
the  demurrers  and  in  dismissing  the  action,  and  the  same  is 
affirmed. 


MUNICIPAL  CORPORATIONS  CAN  EXERCISE  ONLY  SUCH 
POWERS  as  are  conferred  upon  them  by  their  charters:  Danville 
V.  DauviUe  Water  Co.,  178  lU.  299,  69  Am.  St  Rep.  304,  63  N.  E. 
118. 


HALL  V.  LOUISVILLE  &  NASHVILLE  RAILROAD  CO. 

[102  Ky.  480,  43  S.  W.  698.] 

•TURISDICTION  OP  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATI ON— COLLATERAL  ATTACK.— The  proceedings  of  a 
county  court  In  matters  of  probate  and  administration  are  not  con- 
clusive as  to  the  jurisdiction  of  the  court,  because  such  jurisdiction 
may  be  collaterally  called  in  question  where  the  proper  averments 
are  made. 

JURISDICTION  OF  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATION—WANT OF.— When  a  plaintiff,  as  administrate, 
brings  an  action  for  damages  for  the  negligent  killing  of  his  intes- 
tate In  another  state,  and  the  petition  Itself  affirmatively  shows 
facts  which  would  deprive  a  county  court  of  jurisdiction  to  grant 
adminlsti-ation,  the  question  of  want  of  jurisdiction  in  the  county 
court  may  be  raised  by  special  demurrer  to  the  petition;  otherwise, 
the  question  should  be  raised  by  plea  to  the  jurisdiction  an<J  the 
demurrer  be  overruled. 

JURISDICTION  OF  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATION-NONRESIDENT NEGLIGENTLY  KILLED  IN 
ANOTHER  STATE.— A  county  court  of  Kentucky  is  not  authorized 
to  appoint  an  administrator  of  a  nonresident,  negligently  killed  In 
another  state,  for  the  sole  purpose  of  bringing  an  action  In  Ken- 
tucky upon  a  cause  of  action  created  by  the  statutes  of  such  foreign 
state,  although  the  statutes  of  Kentucky  show  legislation  of  a 
kindred  nature. 

B.  F.  Proctor  and  O'Neal  &  Pryor,  for  the  appellant 

Lyttleton  Cooke,  for  the  appellee. 

^®*  DuRELLE,  J.     Suit  was  brought  by  appellant,  as  ad- 
ministrator of  James  Hall,  for  damages  for  the  negligent  killing  of 
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its  intestate  in  Sumner  county,  Tennessee,  the  petition  being  based 
upon  a  statute  of  that  state  giving  a  right  of  action  for  such 
killing,  as  well  as  for  the  pain  and  suffering  endured  before  the 
intestate's  death.  A  special  demurrer  to  the  petition  as  amended 
was  sustained,  the  ground  for  the  demurrer  being  stated  to  be 
because  it  appeared  from  the  petition  that  the  court  had  no 
jurisdiction,  the  petition  showing  affirmatively  that  plaintiff's 
intestate  at  the  time  of  his  death,  and  previous  thereto,  resided 
in  Tennessee;  that  he  died  in  Tennessee;  that  the  negligence 
by  which  he  lost  his  life  occurred  in  Tennessee;  **^  that  the 
cause  of  action  was  given  by  a  Tennessee  statute,  and  no  similar 
cause  of  action  is  given  by  any  Kentucky  statute ;  and,  further- 
more, that  it  appeared  from  the  petition  that  the  defendant  was 
operating  its  railroad  in  Tennessee,  and  that  the  intestate  left 
no  assets  in  Kentucky  to  be  administered.  The  second  ground 
stated  for  the  special  demurrer  is  that  it  appeared  from  the 
petition  that  the  intestate  left  a  widow,  and  the  statute  giving 
the  cause  of  action  gave  the  right  of  action  therefor  to  the  widow, 
and  that  it  did  not  appear  that  she  had  ever  waived  her  right  of 
action,  or  consented  that  the  appellant  should  qualify  as  admin- 
istrator, and  that  the  Jefferson  county  court  had  no  power  to 
appoint  an  administrator,  as  the  intestate  left  no  assets  in  Ken- 
tucky to  be  administered. 

The  first  question  presented  is  whether  the  judgment  of  the 
county  court  is  conclusive  in  this  proceeding  as  to  its  jurisdic- 
tion to  appoint  the  administrator,  or  whether  its  action  on  that 
behalf  can  be  collaterally  attacked  in  the  manner  in  which  it 
has  been  attempted  in  this  case. 

In  Jacobs  v.  Louisville  etc.  R.  R.  Co.,  10  Bush,  271,  it  was 
held  that  "the  proceedings  of  the  county  court  in  matters  of  pro- 
bate and  administration  are  not  conclusive  as  to  the  jurisdiction 
of  the  court,  because  such  jurisdiction  may  be  collaterally  called 
in  question  where  the  proper  averments  are  made;  but  in  such 
cases  the  onus  is  upon  the  party  raising  the  issue  to  show  that 
want  of  jurisdiction." 

We  are  of  opinion  that,  where  the  pleading  itself  aflfirmatively 
shows  facts  which  would  deprive  the  county  court  of  jurisdiction 
to  grant  administration,  the  question  of  want  of  jurisdiction 
in  the  county  court  might  be  raised  by  special  ****  demurrer, 
as  has  been  done  in  this  case.  For  if  want  of  jurisdiction  to 
appoint  the  administrator  may  be  averred  and  proved  by  the 
defense,  it  necessarily  follows  that  if  the  petition  itself  aflfirma- 
tively shows  such  want  of  jurisdiction,  the  question  may  be 
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raised  by  special  demurrer,  pointing  out  the  averments  whicb 
take  from  the  defense  the  burden  of  proving  the  lack  of  juris- 
diction. This  court  has  never,  so  far  as  we  are  informed,  held 
that  a  county  court  had  power  to  grant  letters  of  administra- 
tion upon  a  mere  right  of  action  given  by  such  a  statute  as 
the  one  under  consideration,  where  the  decedent  was  not  a 
resident  of  the  state,  left  no  assets  to  be  administered  in  this 
state,  or  the  injury  had  not  been  inflicted  in  this  state. 

In  Bruce  v.  Cincinnati  R.  E.  Co.,  83  Ky.  174,  the  intestate 
was,  at  the  time  of  his  death,  a  resident  of  this  slate,  and  it. 
was  there  held  that  his  administrator  appointed  in  the  county 
of  his  residence  could  bring  an  action  in  this  state  upon  a  cause 
of  action  given  by  the  statute  of  Tennessee,  in  which  state  he 
had  been  killed  by  the  negligence  of  the  defendant  company,, 
the  operation  of  that  statute  not  being  by  its  terms  or  by  fair 
construction  restricted  to  that  state.  That  case  was  followed  bj 
Wintuska  v.  Louisville  etc.  R.  R.  Co.,  14  Ky.  Law  Rep.  579,  20 
S.  W.  819.  In  each  of  those  cases  the  county  court  had  un- 
doubted jurisdiction  to  appoint  the  administrator,  as  the  dece-^ 
dent  had  been  a  resident  of  the  county  in  which  administration 
was  granted:  Ky.  Stats.,  sees.  3894,  4849. 

So  in  Brown  v.  Louisville  etc.  R.  R.  Co.,  17  Ky.  Law  Rep^ 
145,  30  S.  W.  639,  it  was  held  that,  though  the  decedent  had 
been  a  nonresident  of  this  state,  but  had  been  killed  in  the  state,. 
^®*  the  statute  which  gave  the  right  of  action  to  the  adminis- 
trator necessarily  implied  a  right  to  have  an  administrator  ap- 
pointed by  the  local  courts  for  that  purpose  alone,  though  therfr 
might  be  no  other  necessity  or  right  of  authority  for  such  an, 
appointment,  and  Judge  Grace,  delivering  the  opinion,  said: 
"We  deem  the  court  of  the  county  where  the  injury  was  done^ 
and  where  the  man  died,  the  proper  court  to  entertain  such  ju- 
risdiction.*' 

In  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Shivell,  13  Ky.  La;* 
Bep.  902,  18  S.  W.  944,  no  such  question  appears  to  have  been 
made,  and  we  must  assume  that  the  administratrix  in  that  case 
was  appointed  in  the  county  of  her  intestate's  residence. 

In  the  syllabus  in  the  case  of  Illinois  Cent.  R.  R.  Co.  v.  Mc- 
Donald, 13  Ky.  Law  Rep.  781,  nothing  whatever  appears  ta 
show  that  the  decedent  was  a  nonresident  of  this  state.  On  the 
contrary,  the  presumption  is,  that  as  the  syllabus  recites  that  the 
administrator  appointed  in  this  state  was  the  proper  person  ta 
bring  the  suit,  the  administrator  was  properly  appointed  in  tha 
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county  of  the  intestate's  residence,  or  in  the  county  in  which  kis 
estate  was. 

Nor  do  we  consider  it  material  that  the  defendant  (appellee), 
being  a  citizen  of  Kentucky,  could  have  removed  this  suit,  if 
brought  by  a  Tennessee  administrator  in  a  Tennessee  court,  to 
the  federal  court  But  while  it  has  been  settled  that  the  rep- 
resentative of  a  resident  of  Kentucky  negligently  killed  in  an- 
otlier  state  may  bring  suit  in  Kentucky  under  the  statute  of  the 
foreign  state,  and  that  a  representative  of  a  nonresident  of  Ken- 
tucky negligently  killed  in  Kentucky  may  be  appointed  in  the 
county  in  which  the  injury  occurred,  under  authority  of  the 
necessary  implication  of  the  ■****  statute  giving  the  right  of 
action,  in  our  opinion  the  doctrine  has  been  extended  as  far  a& 
it  should  be,  and  we  do  not  believe  that  it  was  intended  to  au- 
thorize the  appointment  in  any  county  of  this  state,  through 
which  a  railroad  might  run,  of  an  administrator  of  a  nonresident 
negligently  killed  in  another  state,  for  the  sole  purpose  of  bring- 
ing suit  upon  a  cause  of  action  created  by  the  statute  of  such 
foreign  state,  although  our  statutes  show  legislation  of  a  kindred 
nature. 

It  remains,  therefore,  to  inquire  whether  the  petition  affirma- 
tively shows  that  the  Jefferson  county  court  had  no  jurisdiction. 
It  does  show  that  appellant's  intestate  was,  at  the  time  of  his 
death,  a  resident  of  Tennessee;  that  the  negligence  and  the 
injury  occurred  in  Tennessee,  and  that  the  cause  of  action  sued 
upon  was  given  by  a  statute  of  that  state;  but  we  are  unable  to 
find  in  either  the  petition  or  the  amendments  any  averment  that 
appellant's  intestate  had  no  estate  in  Jefferson  county,  or  that 
there  were  no  debts  or  demands  owing  to  him  there.  This  being 
so,  we  cannot  assume,  upon  a  demurrer  to  the  jurisdiction,  that 
the  county  court  had  no  jurisdiction  to  make  the  appointment. 
On  the  contrary,  we  must  assume,  in  the  absence  of  averment 
and  proof  to  the  contrary,  that  facts  were  made  to  appear  to  the 
county  court  authorizing  the  appointment  to  be  made.  The 
question  should  have  been  made  by  plea  to  the  jurisdiction  and 
not  by  demurrer.  We  are  of  opinion,  therefore,  that  the  de- 
murrer to  the  jurisdiction  should  have  been  overruled,  and  the 
appellee  required  to  plead. 

For  the  reasons  stated  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule  the  demurrer  to  the 
jurisdiction,  and  for  further  proceedings  consistent  with  this 
opinion. 
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JURISDICTION  TO  GRANT  LETTERS  OF  ADMINISTRATION 
on  the  estate  of  a  nonresident  does  not  exist  In  tlie  courts  of  Ken- 
tucliy,  unless  he  had  assets  there  at  the  time  of  his  decease:  Fletch- 
er V.  Sanders,  7  Dana,  345,  32  Am.  Dec.  96.  A  probate  judge  has 
no  jurisdiction  to  grant  administration  upon  the  estate  of  a  person 
whose  domicile  at  the  time  of  his  decease  was  not  within  the  county 
iu  which  he  was  judge;  and  a  want  of  jurisdiction  appearing  In  the 
same  record,  which  shows  a  grant  of  administration  is  conclusive 
against  the  validity  of  such  grant:  Moore  v.  Philbrick,  32  Me.  102, 
52  Am.  Dec.  642. 

ACTION  IN  ONE  STATE  FOR  NEGLIGENCE  CAUSING 
DEATH  IN  ANOTHER.— An  administrator  appointed  and  suing  in 
Kentucky  cannot  maintain  an  action  for  the  death  of  his  intestate 
by  negligence  in  Indiana,  such  action  being  maintainable  under  the 
Indiana  statute,  but  not  under  that  of  Kentucky:  Taylor  v.  Penn- 
sylvania Co.,  78  Ky.  348,  39  Am.  Rep.  244;  same  principle:  Ash  v. 
Baltimore  etc.  R.  R.  Co.,  72  Md.  144,  20  Am.  St  Rep.  461,  19  AtL 
643.  Compare  Higgins  v.  Central  etc.  R.  R.  Co.,  155  Mass.  176,  31 
Am.  St  Rep.  544,  29  N.  E.  534;  Dates  v.  Union  Pac.  Ry.  Co.,  104  Mo. 
534,  24  Am.  St.  Rep.  348,  16  S.  W.  487.  An  action  for  wrongful  act 
causing  death  in  another  state  is  discussed  iu  the  note  to  Attrill  v. 
Huntington,  14  Am.  St.  Rep.  353;  and  see  the  monographic  note  to 
Bingartner  r.  Illinois  Steel  Co.,  59  Am.  St.  Rep.  869-885,  showing 
when  transitory  causes  of  action  may  not  be  prosecuted  in  a  for- 
eign state  or  country. 


BALL  V.  MAYSVILLE  &  BIG  SANDY  RAILROAD  CO. 
[102  Ky.  486,  43  S.  W.  731.] 

EMINENT  DOMAIN— TAKING  OF  PRIVATE  PROPERTY 
FOR  A  PUBLIC  USE-DAMAGING  IS  A  TAKING.— If  a  railroad 
Is  so  constructed  that  it  unreasonably  obstructs  ingress  and  egress 
to  and  from  a  street,  and  its  prudent  operation  causes  smoke,  soot, 
and  cinders  to  be  thrown  in  and  upon  the  property  of  abutting  own- 
ers, the  injury  thus  resulting  is  a  taking  of  private  property  for  a 
public  use,  for  which  compensation  must  be  made. 

EMINENT  DOMAIN— DAMAGE  TO  PROPERTY  BY  RAIL- 
ROAD COMPANY— LIEN  OPOWNER  UPON  ROAD.— Ifa  railroad 
company  takes  private  property  for  a  public  use  by  so  constructing 
Its  road  in  a  street  as  to  injure  the  property  of  an  abuttingowner,  the 
lattfer  has  a  lien  upon  the  entire  road  In  the  nature  of  a  vendor's 
lien  to  secure  payment  of  the  damages  thus  resulting  to  him.  Such 
lien  must  exist  on  the  entire  road,  for  the  reason  that  there  cannot 
be  a  sale  of  only  that  part  of  it  which  fronts  on  the  property  with- 
out serious  injury  to  the  owners  of  the  road  and  the  rights  of  the 
public. 

EMINENT  DOMAIN— LIEN  OF  JUDGMENT  CREDITORS 
FOR  DAMAGES— PRIORITY  OF.— The  lien  of  creditors,  who  have 
obtained  judgments  for  damages  for  injuries  caused  by  a  railroad's 
taking  of  private  property,  on  a  public  street,  for  a  public  use,  is 
superior  to  the  claims  of  all  others  except  those  of  a  similar  nature. 
It  is,  therefore,  superior  to  any  rights  of  a  purchaser  or  lessee  of 
the  road. 
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INJUNCTION  AGAINST  LESSEE  OF  RAILROAD.-If  prop- 
erty abutting  on  a  street  Is  injured  by  the  construction  of  a  railroad 
therein,  and  the  owner  has  obtained  a  judgment  for  damages  there- 
for, he  may,  after  a  return  of  no  property  found,  institute  an  equi- 
table action  in  which  one  claiming  subordinate  rights  in  the  road 
may  be  enjoined  from  using  it,  and  in  which  a  receiver  for  the  com- 
pany's road  and  property  may  be  appointed. 

JUDGMENT— RIGHT  TO  ENFORCE  IN  EQUITY— WAIV- 
ER OP.— Owners  of  abutting  property,  who  have  been  injured  by 
the  construction  of  a  railroad  in  a  street,  and  who  have  obtained 
judgments  for  damages  therefor  against  the  railroad  company,  do 
not  lose  their  right  to  enforce  the  judgments  in  equity,  or  waive 
their  liens,  because  they  did  not,  at  the  time  of  obtaining  their 
judgments,  also  obtain  personal  judgments,  as  they  might  have 
done,  against  another  railroad  company  claiming  a  subordinate 
right  in  the  road. 

RECEIVERS  FOR  RAILROADS  —  APPOINTMENT  OF  — 
INSUFFICIENT  EQUIPMENT.— A  court  should  not  refuse  to  ap- 
point a  receiver  for  the  road  and  property  of  a  railroad  company,  at 
the  instance  of  a  judgment  creditor,  for  the  reason  that  the  road 
is  rot  sufficiently  equipped  to  enable  a  receiver  to  properly  operate 
it. 

B.  L.  Worthington,  Garrett  S.  Wall,  and  L.  W.  Robertson, 
for  the  appellants. 

Wadsworth  &  Cochran,  for  the  appellees. 

487  PAYNTER,  J.  As  judgment  creditors  of  the  Maysville 
&  Big  Sandy  Railroad  Company,  on  returns  of  no  property 
found,  the  appellants  instituted  this,  an  equitable  action  against 
the  Maysville  &  Big  Sandy  Railroad  Company,  by  which  it 
is  sought  to  have  the  road  placed  in  the  hands  of  a  receiver, 
and  also  relief  by  injunction.  The  judgments  were  rendered  for 
damages  resulting  respectively  to  the  abutting  properties — real 
estate  of  the  appellants  situated  in  the  cities  of  Maysville  and 
Dover,  Mason  county,  Kentucky — by  the  construction  and  pru- 
dent operation  of  the  railroad  on  the  streets  upon  which  the 
property  abuts. 

The  manner  in  which  the  railroad  was  constructed  unreason- 
ably obstructed  ingress  and  egress  to  and  from  the  street,  and 
the  prudent  operation  of  it  caused  smoke,  soot,  and  cinders  to  be 
thrown  in  and  upon  their  property.  It  is  hardly  necessary  to 
add  that  the  constitution  of  the  state  only  allows  private  property 
to  be  taken  when  for  public  use,  and  then  only  when  just  com- 
pensation is  previously  made.  It  is  no  longer  an  open  question 
in  this  state  that  the  damages  resulting  to  property  in  the  manner 
indicated  is  a  taking  of  private  property  for  a  public  use,  and 
for  which  compensation  must  be  made. 


i 


364  American  State  Kepoets,  Vol.  80.    [Kentucky^ 

In  Stickley  v.  Chesapeake  etc.  E.  E.  Co.,  93  Ky.  327,  20  S.  "W. 
261,  the  court  said:  "When  the  proximity  of  the  road  to  the 
dwelling  is  such  as  to  prevent  the  reasonable  ingress  and  egress 
to  and  from  the  premises,  to  cause  necessarily  soot  and  cinders  to 
enter  the  dwelling,  then  it  becomes  a  taking  of  private  property 
for  public  use,  and  for  which  compensation  must  be  made." 

If  thus  damaging  the  property  is  a  taking  in  the  meaning^ 
'*®*  of  the  constitution,  then  there  should  be  a  remedy  commen- 
surate with  the  injury  resulting  from  the  invasion  of  private 
rights.  If  the  person  so  injured  simply  has  a  legal  claim  for 
such  injury,  the  railroad  company  may  be  wholly  insolvent,  and 
a  recovery  of  a  personal  judgment  will  not  in  any  degree  en- 
able the  party  to  be  compensated  for  the  property  taken.  The 
taking  implies  that  there  has  been  an  appropriation  or  depriva- 
tion of  something.  Should  the  owner  be  compelled  to  surrender 
such  property  right  without  retaining  a  claim  upon  it  for  com- 
pensation, it  can  be  taken  against  his  will,  when  done  by  con- 
structing the  road  along  the  street  on  which  his  property  abuts, 
without  any  security  that  he  will  ever  be  compensated  for  it  A» 
he  cannot  tell  until  the  road  is  constructed  the  extent  of  his 
damages,  he  cannot  by  an  injunction  prevent  its  construction: 
Fulton  V.  Short  Eoute  E.  E.  Transfer  Co.,  85  Ky.  640,  7  Am. 
St.  Eep.  619,  4  S.  W.  332. 

Will  it  do  to  hold  that  he  cannot  prevent  the  invasion  of 
his  rights  before  the  road  is  constructed  along  the  street,  then 
when  it  is  done  say  that  he  has  no  right  greater  than  that  afforded 
him  by  a  personal  judgment,  maybe  against  an  insolvent  cor- 
poration ? 

It  seems  that  a  court  of  chancery,  when  the  taking  of  the 
property  is  accomplished,  as  was  done  in  this  and  similar  cases, 
will  not  protect  the  owner  by  restraining  the  appropriation  of 
the  property  because  the  extent  of  the  injury  cannot  be  ascer- 
tained until  the  railroad  is  constructed.  Now,  when  the  injury 
has  been  ascertained,  can  a  court  of  chancery  afford  to  say  that, 
notwithstanding  it  was  not  proper  to  prevent  the  invasion  of 
private  rights,  still  there  is  no  equitable  right  which  will  enable 
the  owner  to  pursue  that  *®*  which  was  taken  from  him,  and 
claim  a  lien  upon  it  to  the  extent  of  the  injury.  It  would  seem 
that  courts  of  equity  would  be  established  for  little  purpose 
if  they  are  powerless,  in  the  first  instance,  to  prevent  the  in- 
vasion of  private  rights,  and,  in  the  second,  to  give  an  adequate 
remedy  for  the  injury  it  could  not  prevent. 
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We  are  of  the  opinion  that  the  appellants  have  a  lien  in  the 
nature  of  a  vendor's  lien  on  the  Maysville  &  Big  Sandy  railroad 
for  their  judgments.  From  the  character  of  the  property,  the 
lien  must  necessarily  exist  on  the  entire  line  of  railroad,  as  there 
<3annot  be  a  sale  of  only  that  part  of  the  railroad  which  fronts 
on  the  property  without  serious  injury  to  the  owners  of  the  road 
And  the  rights  of  the  public  for  whose  use  the  private  right  must, 
for  just  compensation,  yield.  If  there  could  be  a  sale  of  such 
«ections  of  the  road  as  are  in  front  of  the  properties  injured,  then 
it  would  necessarily  follow  that  there  could  be  a  severance,  and 
possession  taken  of  such  parts  thus  sold  by  the  purchaser. 

It  appears  that  the  Chesapeake  &  Ohio  Railroad  Company  is 
in  possession  of  the  Maysville  &  Big  Sandy  road  under  some  sort 
of  arrangement,  the  nature  of  which  is  unknown  to  the  appel- 
lants. Whatever  may  be  the  nature  of  the  contract  between  the 
companies,  the  Chesapeake  &  Ohio  Railroad  Company  cannot 
acquire  any  rights  which  will  interfere  with  the  rights  of  the 
appellants  to  enforce  the  collection  of  their  judgments.  The 
liens  of  the  appellants  are  superior  to  the  claims  of  all  others, 
except  they  be  of  a  similar  nature.  If  it  were  otherwise,  then 
the  Maysville  &  Big  Sandy  Railroad  Company  could  lease  or 
eell  its  line  of  road  and  defeat  the  collection  of  the  claims  of 
those  whose  property  had  been  taken  in  the  construction 
'*^  and  maintenance  of  the  road.  The  purchaser  or  lessee  takes 
the  road  with  the  burdens  on  it. 

It  was  said  in  Stickley  v.  Chesapeake  etc.  R.  R.  Co.,  93  Ky. 
327,  20  S.  W.  261,  "that  a  railroad  company  which  enters  upon 
and  appropriates  the  land  of  another  to  its  own  use,  without 
right,  cannot  transfer  its  corporate  privileges  to  another  so  as  to 
justify  a  continuance  of  the  wrong  in  its  vendee  as  if  the  latter 
were  an  innocent  purchaser." 

In  Pennsylvania  Mut.  Life  Ins.  Co.  y.  Heiss,  141  111.  35,  33 
Am.  St.  Rep.  273,  31  N.  E.  138,  the  court  said:  "It  is  not  in  the 
power  of  the  railroad,  by  alienation  or  otherwise,  to  defeat  this 
constitutional  guaranty,  and  the  alienee,  purchaser,  or  successor 
will  be  required  to  take  notice  of  the  provisions  restricting  the 
power  to  take  or  damage  private  property  for  public  use,  and  be 
held  to  take  subject  to  the  burden  cast  upon  the  railroad  by, 
through,  or  under  which  the  interest  is  acquired.  It  by  no  means 
follows,  as  seems  to  have  been  supposed  in  some  of  the  cases, 
that  a  right  of  action  would  exist  against  the  new  company,  who 
might,  as  successor  to  the  original  railroad  company,  become  pos- 
sessed of  the  franchise  and  property;  but  when  a  mortgagee  or 
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successor  company  insists  upon  a  continuation  of  the  use,  or 
where  there  is  an  appropriation  of  that  part  of  the  railroad 
whereby  the  damage  has  been  occasioned,  the  right  of  the  lot 
owner  to  compensation  out  of  the  rest  is  absolute." 

Lewis  on  Eminent  Domain,  section  621,  says:  "The  owner's 
claim  for  just  compensation  is  paramount  to  any  right  which 
can  be  derived  by  or  through  the  party  making  or  seeking  the 
condemnation.  Different  courts  work  out  this  result  in  different 
ways,  but  we  believe  all  concur  in  reaching  it  in  "***  one  way 
or  another.  Some  courts  hold  that  the  claim  for  compensation 
is  in  the  nature  of  a  vendor's  lien,  and  as  such  is  prior  to  any 
right  which  the  party  condemning  can  acquire  or  transfer. 
Others  hold  that  no  title  passes  until  payment,  and,  consequently, 
that  a  mortgage  or  conveyance  by  the  party  condemning  con- 
veys nothing  to  the  grantee  except  such  possessory  rights  as  the 
former  may  have." 

Section  814  of  Kentucky  Statutes  (Act  1890)  provides  that: 
"After  an  execution  on  a  judgment  against  any  company 
owning  or  operating  any  railroad  in  this  state  shall  be  returned 
by  the  proper  officer  no  property  found,  in  whole  or  in  part,  the 
plaintiff  therein  may  institute  an  equitable  action  against  said 
company  in  the  circuit  court  of  the  county  in  which  said  judg- 
ment was  rendered,  to  place  its  road  and  property  in  the  hands 
of  a  receiver ;  and  the  court,  upon  a  petition  showing  said  return 
and  the  failure  to  pay  said  judgment  upon  the  service  of  sum- 
mons upon  said  company,  shall  appoint  some  suitable  person  as 
receiver  of  said  company,  and,  as  such,  take  possession  and  con- 
trol of  all  the  road  and  property  belonging  to  and  operated  by 
said  company,  including  all  rolling  stock  thereof." 

It  does  not  require  argument  to  show  that  the  appellants 
are  entitled  to  have  a  receiver  appointed  of  the  property  of 
the  Maysville  &  Big  Sandy  Railroad  Company  under  the  stat- 
utes quoted.  Owing  to  the  character  of  the  claims  which  have 
been  put  in  judgments,  the  rights  of  the  Chesapeake  &  Ohio 
Railroad  Company  are  subordinate  to  them,  and  must  yield  to 
their  superiority.  If  the  appellants  fail  to  realize  these  judg- 
ments by  having  the  railroad  placed  in  the  hands  of  a  receiver, 
then,  if  they  do  not  desire  to  enforce  their  lien  upon  the  railroad, 
^•*  the  question  may  arise  as  to  the  right  of  the  court  by  injunc- 
tion to  prevent  the  use  of  the  railroad  in  front  of  their  respective 
lands  until  the  judgments  are  paid,  but  we  do  not  now  decide 
that  question. 


I 
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Upon  the  facts  alleged  in  the  petition,  which  on  demurrer  are 
assumed  to  be  true,  the  Chesapeake  &  Ohio  Railroad  Company 
may  be  enjoined  from  the  use  of  the  Maysville  &  Big  Sandy 
railroad,  because  its  rights  are  subordinate  to  those  of  the  appel- 
lants, as  we  have  said.  If  the  court  is  without  authority  to  re- 
strain the  Chesapeake  &  Ohio  Railroad  Company  from  using  the 
line  of  railway,  then  the  receiver  would  be  powerless  to  take  pos- 
session and  control  of  the  road,  and  the  attempt  to  collect  the 
judgments  through  the  medium  of  a  receiver  would  be  abortive. 

It  is  contended  that  appellants  might  have  obtained  personal 
judgments  against  the  Chesapeake  &  Ohio  Railroad  Company  at 
the  same  time  the  judgments  were  obtained  against  the  Mays- 
ville &  Big  Sandy  Railroad  Company  for  the  damages  sustained, 
and,  as  they  failed  to  do  so,  they  have  lost  their  right  to  proceed 
in  equity  to  enforce  their  judgments. 

The  statute  we  have  quoted  answers  that  contention.  Besides, 
independent  of  the  statute,  the  fact  that  appellants  may  have 
been  entitled  to  maintain  such  action  against  the  Chesapeake 
&  Ohio  Railroad  Company  did  not  destroy  their  liens,  hence  not 
their  right  to  enforce  them  in  such  manner  as  the  law  or  equita- 
ble principles  authorize. 

It  does  not  appear  in  the  petition  what  equipment  the  Mays- 
ville &  Big  Sandy  Railroad  Company  owns  that  may  be  used  in 
its  operation.  Counsel  for  appellants  suggest  the  difficulties 
the  receiver  would  have  in  operating  the  road  in  case  ****  the 
equipment  was  insufficient.  If  such  be  the  case,  that  would 
indicate  that  appellants  might  have  trouble  to  collect  their 
judgments  through  a  receiver,  but  it  does  not  prevent  them  from 
making  the  effort  to  so  collect  their  judgments.  It  is  also  sug- 
gested that  the  interests  of  the  public  are  in  certain  contingen- 
cies to  be  considered. 

The  right  of  the  citizen  to  own,  possess,  and  enjoy  his  property 
must  yield  to  the  superior  right  of  eminent  domain  which  is  an 
essential  attribute  of  sovereignty.  To  exercise  it  is  an  inherent 
power  of  the  government.  In  the  exercise  of  the  right  the  citi- 
zen must  be  justly  compensated  for  his  property.  If  the  public 
interests  are  to  stand  between  the  rights  of  the  citizen  and  an 
effective  equitable  remedy  to  enforce  that  right,  then  it  is  pos- 
sible to  take  private  property  for  public  use  without  compensa- 
tion, and  it  would  be  disregarding  the  organic  law  of  the  state 
and  destroying  the  property  rights  of  the  citizen. 

The  legislative  branch  of  the  government  does  not  seem  to 
think  the  public  would  suffer  by  placing  the  property  of  a  com- 
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pany,  owning  or  operating  a  railroad,  in  the  hands  of  a  receiver 
when  it  permits  executions  on  judgments  to  be  returned  no  prop- 
erty found.  The  taking  of  the  property  occurred  under  the 
constitution  of  1850. 

The  judgment  is  reversed,  with  directions  that  the  order  sus- 
taining the  demurrer  to  the  petition  be  set  aside  and  the  demur- 
rer overruled,  and  for  further  proceedings  consistent  with  this 
opinion. 


EMINENT  DOMAIN.— PRIVATE  PROPERTY  CANNOT  BE 
DAMAGED  for  public  use  without  just  compensation:  Washington 
Ice  Co.  V.  Chicago,  147  111.  327,  37  Am.  St.  Rep.  222,  35  N.  E.  378; 
note  to  Appeal  of  Sharon  Ry.  Co.,  9  Am,  St,  Rep.  141.  Though  a 
railroad  company  has  legal  authority  to  build  a  railroad  in  a  street, 
yet.  If  so  doing  works  injury  to  an  abutting  property  owner,  he  may 
recover  damages  therefor  of  the  company:  Guinn  v.  Ohio  River  R. 
R.  Co.,  46  W.  Va.  151,  76  Am.  St.  Rep.  806,  33  S.  E.  87.  Abutting 
owners  on  streets  are  entitled  to  ingress  and  egress  to  and  from 
tlieir  property  and  to  the  light  and  air  which  the  street  affords. 
Hence,  the  construction  of  a  railway,  on  a  public  street,  which  in- 
juriously afiTects  an  adjacent  owner  by  interfering  with  the  access 
to,  or  drainage  from,  his  property,  or  the  exclusion  of  light  and  air 
therefrom  is  an  additional  servitude  for  which  he  may  recover 
damages:  Note  to  Gaus  etc.  Mfg.  Co.  v.  St  Louis  etc.  R.  R.  Co., 
35  Am.  St.  Rep.  712.  In  fixing  damages  caused  by  the  construction 
of  a  public  work,  such  as  a  bridge,  the  jui-y  have  a  right  to  con- 
sider evidence  of  noise,  dust,  invasion  of  privacy,  obstruction  of 
light,  and  interference  with  means  of  access,  as  showing  how  the 
market  value  of  property  has  been  affected  by  the  building  of  the 
Ijridge:  Shano  v.  Fifth  Ave.  etc.  Bridge  Co.,  189  Pa.  St.  245,  69  Am. 
St,  Rep.  8()8,  42  Atl.  128.  So,  where  land  is  taken  for  a  railroad, 
the  rattling  of  the  trains,  the  ringing  of  bells,  the  blowing  of 
whistles,  the  shaking  of  the  ground,  the  filling  of  the  air  with 
smoke  and  soot,  the  throwing  out  of  sparks,  and  the  lilie,  are  mat- 
ters to  be  considered  in  estimating  the  depreciation  In  value  of  the 
property  as  a  whole:  See  the  monographic  note  to  Winona  etc.  R, 
R.  Co.  V.  Waldron,  88  Am.  Dec  114,  on  damages  in  eminent  domain 
cases. 

EMINENT  DOMAIN  —  DAMAGES  TO  LOT  ABUTTING  ON 
RAILROAD— LIABILITY  OF  LESSEE.— If  a  railway  company 
builds  its  road  in  a  street  and  thus  damages  an  abutting  lot,  the 
damage  is  original  and  permanent,  and  such  company  is  at  once 
liable  therefor,  but  a  lessee  company  subsequently  operating  the 
road  Is  not  liable  for  such  damage:  Guinn  v.  Ohio  River  E.  R.  Co., 
46  W.  Va.  151,  76  Am.  St  Bep.  806,  33  S.  E.  87. 
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FALKENBURG  v.  JOHNSON. 
[102  Ky.  543,  44  S.  W.  80.] 

JUDGMENT— FORMER  SUIT  AS  A  BAR.— An  action  In 
^hlch  a  married  woman  is  declared  to  be  a  feme  sole  is  not  a  bar  to 
a  subsequent  suit  by  tbe  creditors  of  her  husband,  attacking  the 
validity  of  the  transfer  from  him  to  her  of  a  check  for  pension 
money,  made  before  she  was  declared  a  feme  sole,  although  such 
creditors  were  parties  defendant  in  the  former  suit. 

PENSION  MONEY  IS  EXEMPT  FROM  ANY  LEGAL  PRO- 
CESS, the  purpose  of  which  is  to  subject  it  to  the  debts  of  the  pen- 
sioner, who  has  a  right  to  dispose  of  it  in  any  manner  he  sees  tit 

HUSBAND  AND  WIFE— TRANSFER  OF  PENSION 
€HECK  FROM  HIM  TO  HER— VALIDITY  OF,  AS  TO  CREDI- 
TORS.—A  check  for  pension  money  being  exempt  in  the  hands  of 
the  pensioner,  its  transfer  by  him  to  his  wife,  as  her  separate  es- 
tate, is  not  fraudulent  as  to  his  creditors,  although  the  transferee 
buys  a  note  and  mortgage  with  the  money,  and  the  husband's  credi- 
tors cannot  subject  the  note  and  mortgage  to  the  payment  of  his 
debts. 

CREDITOR'S  SUIT— MONEY  INVESTED  IN  NOTE  AND 
MORTGAGE.— If  a  debtor  causes  a  certain  note  and  mortgage,  exe- 
cuted by  another,  to  be  assigned  for  the  purpose  of  defrauding  the 
former's  creditors,  and  pays  the  obligation,  in  part,  himself,  his 
creditors,  after  obtaining  a  judgment  at  law  and  return  of  execu- 
tion nulla  bona,  have  a  right,  to  the  extent  of  such  payment,  to 
subject  the  note  and  mortgage  to  the  payment  of  his  debts. 

J.  F.  Montgomery  and  J.  E.  Hayes,  for  the  appellants. 

N.  H.  W.  Aaron  and  J.  B.  Stone,  for  the  appellees. 

***^  GUFFY,  J.  It  appears  from  the  record  in  this  case  that 
E.  S.  Falkenburg  was  a  soldier  in  the  late  war,  and  that  in  1892 
he  was  ^'*'*  allowed  a  pension  for  his  services  as  a  soldier,  and 
that  a  check  therefor,  amounting  to  something  over  seventeen 
hundred  dollars,  was  sent  to  him,  and  that  soon  afterward  he 
transferred  same  to  his  wife,  the  appellant,  A.  A.  Falkenbnrg, 
to  be  held  by  her  as  her  separate  estate,  free  from  the  control  of 
her  husband,  or  any  husband  she  might  have,  and  delivered 
same  to  her.  It  further  appears  that  the  Bank  of  Columbia  held 
a  note  on  F.  E.  Falkenburg  et  al.,  and  to  indemnify  the  sureties 
of  F.  E.  Falkenburg  he  executed  a  mortgage  to  them  upon  cer- 
tain lands  in  Russell  county,  balance  on  which  note  amounted  to 
something  over  fourteen  hundred  dollars,  and  that  appellant,  A. 
A.  Falkenburg,  purchased  from  said  bank  said  note,  either  with 
the  check  aforesaid  or  the  money  arising  therefrom,  which  note 
was  assigned  to  her  to  be  held  as  her  separate  estate. 

On  the  1st  of  January,  1894,  the  appellees,  John  Johnson, 
Simco  Dockery,  and  A.  G.  Hughes,  instituted  suit  in  the  Eus- 
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sell  circuit  court  against  the  appellants,  in  which  it  is  alleged 
that  the  appellees  had  theretofore  obtained  separate  judgment* 
for  sundry  sums  of  money  against  E.  S.  Falkenburg,  upon  which 
executions  had  been  returned  no  property  found,  and  in  this  suit 
alleged  in  substance  that  the  transfer  of  said  pension  check  wa& 
without  consideration  and  fraudulent,  and  made  with  intent  ta 
cheat,  hinder,  and  delay  plaintiffs  in  the  collection  of  their 
claims,  and  claiming  that  the  note  and  mortgage  so  purchased  by 
the  wife  was,  in  fact,  the  property  of  the  husband,  and  sought 
to  have  the  debt  adjudged  to  them  and  for  the  enforcement  of 
the  mortgage  lien  on  the  property  described,  and  that  same  be  ap- 
plied to  the  payment  of  their  several  debts. 

546  <pj^g  substance  of  the  defense  is  that  the  pension  money 
was  exempt  from  attachment  or  execution,  and  that  E.  S.  Fal- 
kenburg had  a  legal  right  to  dispose  of  it  in  such  manner  as  he 
saw  fit ;  that  there  was  no  intent  to  defraud,  cheat,  hinder,  or  de- 
lay his  creditors;  that  he  and  his  wife  were  both  old  and  frail, 
and  that  he  had  one  infant  daughter ;  that  his  wife  had  for  year* 
labored  and  toiled  for  the  benefit  of  himself  and  family,  during 
a  part  of  which  time  he  had  a  number  of  hands  hired  to  work; 
that  he  had  received  some  property  by  his  marriage,  and  that 
long  before  he  had  received  the  pension  check  he  had  promised 
his  wife  in  the  event  he  ever  did  receive  it  that  he  would  give 
it  to  her;  and  that  it  was  no  more  than  a  just  and  proper  provi- 
sion for  her  support  and  that  of  their  infant  daughter,  and  that 
there  was  a  good  and  valuable  consideration  for  the  assignment 
of  the  same,  and  that  he  had  a  legal  right  under  the  laws  of  the 
United  States  government  to  make  such  disposition  of  the  check 
as  he  deemed  proper. 

The  court  upon  final  hearing  adjudged  in  favor  of  the  appel- 
lees, and  adjudged  a  sale  of  the  mortgaged  property  for  the  pay- 
ment of  the  debts  pro  rata  of  the  said  appellees,  and  from  that 
judgment  appellants  prosecute  this  appeal. 

It  further  appears  from  this  record  that  F.  E.  Falkenburg 
did  execute  a  mortgage  upon  a  part  of  the  same  property  to  one 
Nancy  Humerson  for  five  hundred  dollars  or  more,  which  note 
and  mortgage  had  been  assigned  by  her  to  J.  B.  Falkenburg, 
The  appellees  also  allege  that  said  note  and  mortgage  had  been 
paid  off  by  E.  S.  Falkenburg,  and  the  assignment  procured  to 
be  made  to  J.  B.  Falkenburg  for  the  purpose  of  cheating,  hinder- 
ing, and  delaying  the  creditors  of  E.  S.  Falkenburg.  '^'^  All 
of  which  was  denied  by  appellants.     Upon  this  issue  the  lower 
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court  found  against  the  appellees,  and  from  that  judgment  a 
cross-appeal  is  prosecuted  herein. 

One  of  the  questions  involved  in  the  original  appeal  is  as  to 
whether  E.  S.  Falkenburg  had  a  legal  right  to  give  the  pension 
check  to  his  wife.  She  was  not  then  a  feme  sole,  but  it  appears 
from  this  record  that  shortly  afterward  she  was  empowered  to 
act  and  trade  as  a  feme  sole,  and  that  these  appellees  were  parties 
to  the  suit  in  which  the  power  was  conferred,  and  it  seems  made 
defense  thereto.  Appellants  plead  that  suit  as  a  bar  to  this  ac- 
tion, but  we  are  not  inclined  to  hold  that  the  former  suit  is  a  bar 
to  this  action.  , 

The  Revised  Statutes  of  the  United  States  provide  that:  "No 
sum  of  money  due  or  to  become  due  to  any  pensioner  shall  be 
liable  to  attachment,  levy,  or  seizure  by  or  under  any  legal  process 
whatever  while  the  same  remains  with  the  pension  oflBce,  or  any 
officer  or  agent  thereof,  or  while  same  is  in  course  of  transmis- 
sion to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner." 

It  is  manifest  that  the  intention  of  the  United  States  govern- 
ment was  that  the  pension  allowed  to  the  pensioner  should  be 
absolutely  free  from  attachment  or  any  legal  process  by  which  it 
could  be  subjected  to  the  debts  of  the  pensioner,  and  that  the 
pensioner  should  make  any  disposition  of  the  same  that  he  saw 
fit  to  make. 

It  is,  however,  insisted  by  apj)ellees  that  this  court  has  fre- 
quently decided  that  after  the  money  was  collected  and  invested 
in  property  that  the  property  was  subject  to  the  debts  of  the 
pensioner,  and  that  such  decisions  settle  the  right  of  appellees 
to  subject  the  note  in  contest  to  the  payment  *^^**  of  their  judg- 
ments and  cites  in  support  of  their  contention  the  following 
cases:  Johnson  v.  ElMns,  90  Ky.  164,  13  S.  W.  448;  Eobinson 
V.  Walker,  82  Ky.  604;  Hudspeth  v.  Harrison,  6  Ky.  Law  Rep.. 
304;  Simms  v.  Walsham,  9  Ky.  Law  Rep.  912,  7  S.  W.  557. 

It  will  be  seen  from  an  examination  of  the  cases  cited  that  they 
are  based  upon  the  ground  that  tihe  collection  of  the  pension 
money  was  in  fact  made  by  the  pensioner  or  by  his  agent  and  un- 
der his  direction,  or  that  the  investment  or  purchase  of  the  prop- 
erty subjected  was  in  -fact  made  by  him,  and  although  the  title 
might  have  been  vested  in  others,  yet  it  was  in  fact  the  property, 
of  the  pensioner. 

In  the  case  at  bar,  no  such  facts  appear;  but  upon  the  contrary 
the  check  was  delivered  and  assigned  to  the  wife  as  her  absolute 
separate  property  and  possession  delivered  to  her,  and  that  she 
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proceeded  in  her  own  right  and  name  to  purchase  the  note  and 
mortgage  in  contest,  and  the  same  was  assigned  to  her  as  her  sep- 
arate estate,  and  that  such  assignment  was  made  in  pursuance 
of  a  promise  long  before  made  to  her,  partly  for  the  purpose  of 
settlement  upon  her  for  her  benefit  and  that  of  their  infant 
daughter,  and  partly  on  account  of  extra  services  and  labor  per- 
formed by  the  wife  in  cooking,  etc.,  for  the  hired  hands  of  the 
pensioner. 

As  early  as  1873  the  legislature  of  this  state  enacted  the  fol- 
lowing statute:  "That  the  wages  and  compensation  of  married 
women  for  services  and  labor  done  and  performed  by  them  shall 
be  free  from  the  debts  and  control  of  their  husbands,  and  their 
employers  are  allowed  to  pay  such  wages  and  compensation  to 
such  married  women,  and  payment  to  them  shall  be  a  full  dis- 
charge and  acquittal  of  the  employer." 

**^®  It  would  seem  that  to  the  extent  of  the  value  of  the  labor 
performed  by  the  wife  that  the  property  paid  to  her  by  the  hus- 
band, even  if  liable  to  execution,  could  not  be  seized  after  its  de- 
livery to  the  wife  in  payment  of  services  rendered.  From  tho 
proof  in  this  case  it  is  evident  that  the  delivery  of  the  check 
was  not  intended  as  a  fraud  upon  the  creditors,  and  cannot  bo 
80  held,  nor  can  it  be  held  to  have  been  given  without  considera- 
tion. 

Appellees  also  cite  Kentucky  Statutes,  section  1906,  etc.,  on 
the  subject  of  gifts,  assignments,  etc.,  with  the  intent  to  hinder 
aud  delay  creditors,  and  as  to  gifts,  etc.,  without  valuable  con- 
sideration, which  sections  are  the  same  as  those  in  the  General 
Statutes  in  force  at  the  time  of  the  transaction  complained  of. 

It  was  held  in  Cosby  v.  Eoss,  3  J.  J.  Marsh.  290,  20  Am, 
Dec.  140,  that  alienation  of  property  not  liable  in  law  or  equity 
to  execution  is  not  interdicted  by  the  statute.  In  Lishy  v.  Per- 
ry, 6  Bush,  515,  it  was  held  that  a  conveyance  of  an  exempted 
homestead  could  not  be  set  aside  as  fraudulent,  not  even  when 
made  with  intent  to  prefer  one  creditor  to  the  exclusion  of  other 
creditors.  The  court  in  discussing  the  question  said:  "What- 
ever, therefore,  may  have  been  his  intention  in  making  the  con- 
veyance to  Clayton,  it  could  not  be  said  that  any  legal  right  of 
appellants  was  violated  by  the  conveyance  of  property  which 
was  exempt  from  liability  of  sale  for  their  debt." 

The  same  principle  was  again  announced  in  Fuqua  v.  Ferrell, 
80  Ky.  71.  It  is  a  well-settled  rule  of  law  in  this  state  that  a 
creditor  cannot  complain  of  any  disposition  which  the  debtor 
may  make  of  property  exempt  from  execution,  ^"^^  and  it  matters 
not  whether  such  disposition  be  made  without  consideration  or 
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with  a  fraudulent  intent  to  cheat,  hinder,  or  delay  creditors,  yet 
no  right  accrues  to  the  creditor  to  subject  such  property. 

It  is  perfectly  manifest  that  the  check  in  the  hands  of  the  pen- 
sioner could  not  have  been  reached  by  any  process  of  law,  or  in 
any  manner  subjected  to  the  payment  of  appellee's  claim;  but 
was  at  the  time,  by  a  provision  of  the  Revised  Statutes  of  the 
United  States,  absolutely  free  from  the  claims  of  appellant's 
creditors,  and  he,  therefore,  had  a  right  to  dispose  of  it  in  such 
manner  as  to  him  seemed  proper. 

It  results  from  the  foregoing  that  the  court  erred  in  render- 
ing the  judgment  in  favor  of  appellees,  appealed  from  by  the 
appellants;  that  judgment  is  therefore  reversed,  with  directions 
to  dismiss  plaintiffs'  petition  so  far  as  it  attempts  to  subject  the 
note  or  mortgage  purchased  by  the  appellant,  A.  A.  Falkenburg. 

As  to  the  Humerson  mortgage  sought  to  be  subjected  to  the 
payment  of  plaintiffs'  claims,  it  seems  to  us,  taking  all  the  proof 
into  consideration,  that  we  are  authorized  to  conclude  that  E.  S. 
Falkenburg  paid  for  as  much  as  two  hundred  and  fifty  dollars  of 
that  mortgage,  and  to  that  extent  it  should  have  been  subjected 
to  the  payment  of  plaintiffs'  claims.  The  judgment  on  the  cross- 
appeal  is,  therefore,  reversed  to  that  extent,  and  the  case  is  re- 
manded, with  the  further  direction  to  the  court  below  to  adjudge 
to  plaintiffs  a  lien  on  the  property  mentioned  in  the  Humerson 
mortgage  to  the  extent  of  two  hundred  and  fifty  dollars,  with 
interest  from  the  twenty-eighth  day  of  July,  1891,  which  lien, 
however,  will  be  of  equal  dignity  only  with  the  lien  secured  for 
the  balance  of  said  note.  The  appellees  must  pay  all  the  ^^^ 
costs  in  the  court  below,  except  the  cost  incident  alone  to  the  con- 
test about  the  Humerson  mortgage,  and  all  the  costs  in  this  court. 

Cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

PENSION  MONEY— EXEMPTION  OF,  FROM  CLAIMS  OP 
CREDITORS. — A  pensioner  may  use  his  pension  money  In  any  way, 
he  sees  proper  for  his  own  benefit  and  to  secure  the  comfort  of  his 
family,  free  from  the  attaclis  of  his  creditors:  See  the  mono^aphic 
note  to  Cullen  v.  Harris,  66  Am.  St  Rep.  386,  showing  whether  the 
proceeds  of  exempt  personalty  are  also  exempt  from  levy. 

PENSION  MONEY— GIFT  OF,  FROM  HUSBAND  TO  WIFE— 
EXEMPTION.— If  a  pensioner  gives  his  pension  money  to  his  wife, 
who  buys  either  real  or  personal  property  with  it,  taking  the  prop^ 
erty  in  her  own  name,  such  property  is,  in  her  hands,  exempt  from 
his  debts.  Pension  money  is  not  exempt  after  it  has  been  invested 
by  the  pensioner  in  other  property  not  itself  exempt  by  statute: 
Note  to  Cullen  v.  Harris,  66  Am.  St.  Rep.  386,  387.  Property  pur- 
chased by  a  pensioner  with  pension  money  is  liable  to  sale  on  exe- 
cution: See  the  monographic  note  to  Rozelle  v.  Rhodes,  2  Am.  St. 
Rep.  596,  on  when  money  resulting  from  pensions  becomes  subject 
to  garnishment. 
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BELT  ELECTRIC  LINE  COMPANY  v.  ALLEN. 

[102  Ky.  551,  44  S.  W.  89.] 

TRIAD-PHYSICAL  EXAMINATION  OF  PLAINTIFF- 
REFUSAL  OF,  NOT  ERROR,  WHEN.— The  plaintiff  in  an  actiiMi 
for  damages  for  permanent  Injuries  to  his  person  may,  in  the  dis- 
cretion of  the  court,  be  required  to  submit  to  a  medical  examina- 
tion by  experts,  in  cases  where  discovery  of  the  truth  will  more 
lilcely  result  with  than  without  the  examination,  and  the  ends  of 
justice  be  thereby  better  subserved;  but  there  is  no  error  in  refus- 
ing the  defendant's  request  to  have  the  plaintiCC's  person  exam- 
ined by  competent  physicians  and  surgeons  selected  by  the  de- 
fendant, where  a  witness  and  physician  has  already  made  an  exam- 
ination, and  where  a  more  certain  ascertainment  of  the  facts  could 
uot  be  elucidated  by  any  further  expert  examination. 

Bronston  &  Allen  and  Breckenridge  &  Shelby,  for  the  appel- 
lant. 

T.  T.  Forman,  for  the  appellee. 

*****  HAZELRIGG,  J.  In  this  action  for  injuries  received 
from  falling  through  a  trapdoor  left  open  on  the  floor  of  the 
company's  transfer  oflSce  or  station,  the  appellee  recovered  a 
judgment  for  fourteen  hundred  dollars. 

Complaint  is  made  of  the  instructions  and  the  finding  of  the 
jury  under  the  evidence  for  any  sum  and  especially  for  the 
fimount  found.  The  special  error  complained  of,  however,  is 
i;hat  the  trial  court  refused  the  company's  request  to  have 
the  injured  ankle  or  ankles  of  the  plaintiff  examined  by  com- 
Ipetent  surgeons  or  physicians  selected  by  the  company.  Of 
the  various  errors  suggested  other  than  the  last  one  it  is  only 
necessary  to  say  that  the  evidence  supports  the  finding,  and  the 
instructions  fairly  present  the  issues  involved  to  the  jury. 

Whether  the  boy  who  left  the  trapdoor  open  was  on  the  pay- 
rolls of  the  company  or  not,  he  was  in  charge  of  this  door,  and 
under  the  necessity  of  passing  into  *****  the  cellar  through  it  un- 
der the  direct  command  and  control  o-f  the  agents  and  employes 
of  the  company.  And  even  if  he  had  been  a  stranger,  the  ques- 
tion whether  the  door  had  been  up  such  a  length  of  time  before 
the  accident  as  to  render  the  place  dangerous  to  travelers  was 
left  to  the  jury.  Its  decision  was,  in  effect,  that  it  was  negligence 
on  the  part  of  the  company's  agents,  whose  constant  employ- 
ment was  in  and  about  the  station,  to  invite  the  appellee  into 
the  oflBce  whilst  it  was  in  this  unsafe  condition. 

The  question  whether  a  plaintiff  in  an  action  for  damages  for 
permanent  injuries  to  his  person  may  be  required  to  submit  to 
medical  examination  has  received  considerable  attention  in  some 
of  the  states,  but  appears  not  to  have  arisen  here.  It  is  the  con- 
itention  of  the  company  that  such  an  examination  is  proper  he- 
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cause  the  law  requires  in  every  case  the  production  of  the  best 
evidence  that  the  nature  of  the  subject  admits  of,  and  will  not 
be  satisfied  with  any  evidence  where  better  evidence  is  withheld 
or  concealed  by  a  party  able  to  produce  it.  .  That  as  the  object 
of  judicial  inquiry  is  the  ascertainment  of  the  truth,  the  law 
will  not  allow  the  truth  to  be  sacrificed  by  concealment  of  the 
means  of  its  discovery. 

The  decisions  are  not  entirely  uniform  on  the  subject,  but 
we  think  the  weight  of  authority  is  with  counsel  for  appellant, 
and  such  physical  examination  may  be  demanded  in  cases  where 
discovery  of  the  truth  will  more  likely  result  with  than  without 
the  examination,  and  the  ends  of  justice  be  thereby  better  sub- 
served. The  conclusions  which  the  ^'^  various  courts  and  some 
of  the  text- writers  have  reached  are  these:  1.  That  trial  courts 
have  the  power  to  order  surgical  examination  by  experts  of  the 
person  of  the  plaintiff  who  is  seeking  to  recover  for  personal 
injury;  2.  That  the  defendant  has  no  absolute  right  to  have  an 
order  made  to  that  end,  but  that  a  motion  therefor  is  addressed 
to  the  sound  discretion  of  the  court;  3.  That  the  exercise  of  that 
discretion  will  be  reviewed  on  appeal  and  corrected  in  case  of 
abuse ;  4.  That  the  examination  should  be  ordered  and  had  under 
the  direction  and  control  of  the  court,  whenever  it  fairly  appears 
that  the  ends  of  justice  require  the  disclosure  or  more  certain 
ascertainment  of  facts  which  can  only  be  brought  to  light  or 
fully  elucidated  by  such  an  examination,  and  that  the  examina- 
tion may  be  made  without  danger  to  the  plaintiff's  life  or  health 
and  without  the  infliction  of  serious  pain ;  5.  That  the  refusal  of 
the  motion,  when  the  circumstances  present  a  reasonably  clear 
case  for  examination  under  the  rules  stated,  is  such  an  abuse  of 
the  discretion  lodged  in  the  trial  court  as  will  demand  a  reversal 
of  the  judgment  in  plaintiff's  favor:  Alabama  Southern  K.  K. 
Co.  V.  HiU,  90  Ala.  71,  24  Am.  St.  Eep.  764,  8  South.  90;  1 
Thompson  on  Trials,  sec.  859;  2  Wood  on  Kailroads,  ed.  1894, 
p.  1570;  Walsh  v.  Sayre,  52  How.  Pr.  334;  Shroeder  v.  Chicago 
etc.  R.  R.  Co.,  47  Iowa,  375;  Sibley  v.  Smith,  46  Ark.  275,  55 
Am.  Rep.  584;  Sidekum  v.  Wabash  R.  R.  Co.,  93  Mo.  403,  3  Am. 
St.  Rep.  549,  4  S.  W.  701.  Many  other  pertinent  authorities 
might  be  cited,  but  these  are  deemed  sufficient 

655  fpjjg  petition  in  this  case  averred  a  permanent  injury^ 
the  weakening  of  the  plaintiff's  ankle  or  ankles  by  dislocation, 
etc.,  and  the  case  would  seem  to  be  one  in  which  such  an  ex- 
amination might  the  more  fully  discover  the  true  condition  of 
the  affected  part.  The  answer  to  this,  as  contended  by  the 
plaintiff's  counsel,  is  that  such  an  examination,  though  at  first 
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refused,  was  allowed  the  defendant  on  cross-examination  of  Dr. 
Eodes,  a  witness  for  the  plaintiff.  It  appears  that  this  witness 
stated  in  chief  that  "he  had  seen  the  limb  in  question  some  time 
after  the  alleged  accident;  noticed  some  swelling  and  some  in- 
flammation ;  that  it  would  be  hard  to  say  whether  the  injury  was- 
permanent  or  not,  but  that  in  any  event  the  injured  ankle  would 
be  more  liable  to  a  sprain  again  than  before;  that  stiffness  of 
the  ankle  might  result,  but  this  might  be  avoided  by  passive 
movement." 

On  cross-examination  the  witness  said  that  "the  only  result 
of  the  original  sprain  existing  at  this  time  was  some  stiffness,, 
which  might  be  the  result  of  the  failure  to  give  the  ankle  the 
proper  amount  of  passive  movement.  Saw  no  reason  why  the 
injured  ankle  was  not  sound  with  the  exception  of  some  stiffness,. 
and  did  not  think  that  necessarily  of  a  permanent  nature."  At 
this  point  counsel  for  the  company  asked  that  witness  be  allowed 
to  examine  plaintiff's  ankle,  and,  npon  the  plaintiff  consenting,, 
counsel  for  both  sides  and  the  president  of  the  company  retired 
with  the  witness  and  physician.  It  may  fairly  be  assumed  that 
had  counsel  requested  it  their  surgeons  might  have  also  attended 
this  examination.  After  examination  the  witness,  continuing  his^ 
statements  on  cross-examination,  stated  that  "he  had  ^^^  just 
examined  both  of  plaintiff's  ankles  and  found  them  alike  or  very 
nearly  so,  and  could  detect  no  swelling  or  dislocation,  but  dis- 
covered some  stiffness  in  the  left  ankle,  which  might  be  relieved 
by  passive  movement." 

The  company  also  introduced  several  surgeons,  who  had  ex- 
amined the  plaintiff's  ankles  shortly  after  the  injury,  and  their 
testimony  was  to  the  effect  that  there  was  no  permanent  injury, 
unless  perhaps  a  slight  stiffness,  so  that  it  would  seem  there  was 
no  real  dispute  about  the  condition  of  the  ankle  which  could 
likely  be  settled  by  further  examination,  nor  does  it  seem  to  be 
a  case  where  a  more  certain  ascertainment  of  the  facts  could 
have  been  elucidated  by  further  examination  by  experts. 

The  judgment  is  affirmed. 

TRIAL— PHYSICAL  EXAMINATION  OF  PARTIES— POWER 
OF  COURT  TO  ORDER.— In  a  Civil  acUon  for  personal  injuries, 
where  the  plaintiff  tenders  an  issue  as  to  bis  physical  condition, 
and  applies  for  redress,  the  court  has  power  to  oi-der  the  plaintiff 
to  submit  to  a  physical  examination  of  his  person,  and  to  dismiss 
bis  action  in  case  he  refuses  to  submit  It  is  error  for  the  trial 
court,  In  a  proper  case,  to  deny  the  defendant's  application,  rea- 
sonably made,  for  such  an  order:  Wanek  v.  Winona,  78  Minn.  98^ 
79  Am.  St  Rep.  354,  80  N.  W.  751.  This  subject  is  discussed  in 
the  monographic  note  to  Cleveland  etc.  Ry.  Co.  v.  Huddleston,  68- 
Am.  St  Rep.  242-252,  discussing  the  physical  examination  of  par- 
ties by  order  of  court 
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GEEENLEAF  v.  GERALD. 
[94  Me.  91,  46  AtL  799.] 

FRAUD— FALSE  REPRESENTATIONS— QUESTION  OP 
LAW.— The  question  whether  or  not  a  false  representation  Is  ma- 
terial, no  matter  whether  it  Is  relied  upon  by  a  plaintiff  to  sup- 
port an  action  of  deceit,  or  by  a  defendant  to  avoid  a  contract,  be- 
cause of  deceit,  is  one  of  law  for  the  court,  and  not  of  fact  for  the 
jury. 

FRAUD— FALSE  REPRESENTATIONS  AS  GROUND  FOR 
AVOIDING  CONTRACT.— If  an  agent  of  a  publisher  obtains  a 
subscription  for  a  biographical  worli  to  be  published,  and  falsely 
represents  to  the  subscriber  at  the  time  that  only  three  other  resi- 
dents of  the  town  In  which  the  subscriber  lives  will  be  solicited 
to  become  subscribers  for  such  work  and  to  have  their  biographies 
and  portraits  published  therein,  and  that  the  portraits  and  sketches 
of  only  three  hundred  persons  In  all  will  be  published  therein,  such 
misrepresentations  are  material  and  grounds  for  avoiding  the  con- 
tract of  subscription  Induced  thereby. 

L.  Greenleaf,  for  the  plaintifE. 

G.  G.  Weeks,  for  the  defendant. 

•*  WI  SWELL,  J.  The  defendant  signed  an  order  and  con- 
tract directed  to  the  New  England  Magazine,  Boston,  Mass- 
achusetts, in  which  he  requested  that  one  copy  of  a  work  entitled 
"Men  of  Progress,"  consisting  of  one  volume  of  portraits  and 
biographical  sketches  of  ®^  representative  men  of  the  state  of 
Maine,  be  sent  him,  and  in  which  he  agreed  to  pay  therefor  the 
sum  of  thirty-five  dollars,  "upon  issue  of  the  part  containing 
my  sketch  and  portrait,  and  delivery  of  the  photo-engraved  plate 
of  the  portrait  of  myself." 

(877) 
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In  an  action  by  the  assignee  under  a  written  assignment  of  a 
claim  growing  out  of  this  contract,  the  defendant  contended  that 
the  contract  was  void  and  imposed  no  liability  upon  him,  because 
he  was  induced  to  execute  it  by  means  of  false  and  material  repre- 
sentations, relied  upon  by  him,  as  to  the  character  of  the  work 
which  was  to  be  published,  made  by  the  agent  of  the  publisher 
who  solicited  his  subscription,  and  at  the  time  of  the  execution  of 
the  contract. 

The  defendant  introduced  evidence  tending  to  show  that  cer- 
tain representations  were  made  to  him,  before  he  signed  the  con- 
tract, relative  to  the  number  of  persons  in  the  town  in  which  he 
lived  who  were  to  be  solicited  to  have  their  biographical  sketches 
and  portraits  published  in  this  work,  and  also  as  to  the  whole 
number  of  persons  whose  sketches  and  portraits  were  to  be  pub- 
lished; that  these  representations  were  false,  that  they  were  re- 
lied upon  by  him,  and  that  he  was  thereby  induced  to  execute 
the  contract. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury,  in  effect,  that  if  these  representations  were  made,  and 
were  false,  and  were  relied  upon  by  the  defendant,  who  was 
thereby  induced  to  make  the  contract,  the  action  could  not  be 
maintained;  the  object  of  these  requests  evidently  being  to 
obtain  an  instruction  that  the  alleged  false  representations  were 
material.  The  presiding  judge  did  not  give  the  requested  in- 
Btructions,  nor  did  he  in  his  charge  instruct  the  jury  as  to 
whether  or  not  the  alleged  false  representations,  if  made  as 
claimed  by  the  defendant,  were  material.  But  he  submitted 
this  question  as  one  of  fact  to  the  jury  for  determination. 

This  was  erroneous.  The  question  whether  or  not  a  false  rep- 
resentation, whether  it  is  relied  upon  by  the  plaintiff  to  sup- 
port an  action  for  deceit,  or  by  a  defendant  to  avoid  a  con- 
tract because  of  deceit,  is  material,  is  one  of  law  for  the  court, 
not  of  fact  for  the  jury.  This  was  fully  settled  in  this  state 
in  the  case  of  Caswell  v.  Hunton,  87  Me.  277,  32  Atl.  899. 

**  This  failure,  however,  to  instruct  the  jury  as  to  the  ma- 
teriality of  the  representations  relied  upon  by  the  defendant 
would  not  be  prejudicial  to  the  defendant,  unless  the  repre- 
sentations were  as  a  matter  of  law  material,  so  that  this  ques- 
tion must  be  considered. 

The  contention  of  the  defendant  was,  and  he  introduced  evi- 
dence tending  to  prove,  that  the  agent  of  the  publisher,  who 
obtained  his  subscription  for  this  work,  represented  to  him  at 
the  time  that  only  three  other  residents  of  the  town  in  which 
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the  defendant  lived  would  be  solicited  to  become  subscribers 
to  this  work  and  to  have  their  biographical  sketches  and 
portraits  published  therein.  And  also  that  the  portraits  and 
sketches  of  only  three  hundred  persons  in  all  would  be  published 
therein. 

We  think  that  these  were  material  representations,  and  that 
if  all  of  the  other  necessary  elements  were  proved  to  exist,  a 
contract  induced  thereby  could  not  be  enforced.  They  were 
representations  relative  to  the  character  and  contents  of  a  book 
that  was  to  be  subsequently  published;  and  while  ordinarily  it 
would  be  no  defense  to  a  subscriber  to  a  book  to  be  published 
that  it  contained  more  than  it  was  represented  it  would  con- 
tain, this  is  not  true  with  reference  to  a  work  of  this  particular 
character.  The  inducement  held  out  to  a  person,  in  order  to 
obtain  from  him  such  a  contract  as  this,  is  not  simply  that 
the  subscriber  may  obtain  a  copy  of  the  book,  but  that  he  may 
have  the  pleasure  of  seeing,  and  of  knowing  that  others  will  see, 
his  own  sketch  and  portrait  published  therein.  Under  these 
circumstances  the  greater  the  number  of  persons  whose  sketches 
and  portraits  are  published,  the  less  distinction  to  each.  This 
defendant  was  to  have  his  sketch  published  as  one  of  the  "rep- 
resentative men  of  the  state  of  Maine."  It  very  likely  was  not 
nearly  as  satisfactory  to  him  to  be  included  among  some  six 
hundred  representative  men  in  the  state,  as  it  would  have  been 
to  have  been  one  of  only  half  that  number.  We  think,  there- 
fore, that  the  failure  to  instruct  the  jury  that  these  representa- 
tions were  material  was  prejudicial  to  the  defendant  as  well  as 
erroneous. 

This  disposes  of  the  case  and  makes  it  unnecessary  to  consider 
the  other  exception. 

Exceptions  sustained. 


FRAUD.— THE  EFFECT  OF  B'RAUD  on  contracts  Is  considered 
in  the  monographic  note  to  Whitworth  y.  Thomas,  3  Am.  St.  Bep. 
729-745. 

FRAUD  IS  A  QUESTION  OF  FACT,  as  a  rule:  National  State 
Bank  v.  Vigo  etc.  Bank,  141  Ind.  352,  50  Am.  St  Rep.  330,  40  N.  B. 
799;  note  to  Brown  t.  Mitchell,  11  Am.  ^  Rep.  757,  75& 
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STATE  V.  SNOWMAN. 

[94  Me.  99,  46  AtL  815.] 

CRIMINAL  LAW.-AN  INDICTMENT  CHARGING  BUT 
ONE  OFFENSE,  and  closely  following  the  language  of  the  stat- 
ute claimed  to  be  violated,  so  that  the  offense  charged  and  the 
statute  under  which  the  indictment  Is  found  can  be  clearly  iden- 
tified and  understood,  is  neither  insufficient  in  law  nor  bad  for 
duplicity. 

POLICE  POWER— REGULATION  OP  VOCATION.— If  a 
vocation,  naturally  lawful,  or  the  mode  of  exercising  it,  inflicts  in- 
jury to  the  rights  of  others,  or  is  inconsistent  with  the  public  wel- 
fare, it  may  be  regulated  and  restrained  by  the  state,  by  the  exer- 
cise of  its  police  power. 

CONSTITUTIONAL  LAW— REGISTRATION  OF  AND  LI- 
CENSING GUIDES.— A  statute  requiring  a  person  acting  as  guide 
In  inland  fisheries  and  forest  hunting  to  be  registered  and  certified 
by  the  commissioners  of  inland  fisheries  and  game,  and  to  pay  a 
reasonable  fee  therefor,  and  imposing  a  penalty  for  engaging  in 
such  vocation  without  first  complying  with  the  statute,  is  constitu- 
tional and  valid,  and  does  not  deprive  him  from  engaging  in  a  law- 
ful vocation. 

FISH  AND  GAME— POWER  OF  STATE  OVER.— The  fish 
and  wild  game  in  a  state  belong  to  the  people  thereof  In  their 
sovereign  capacity,  and  they  may  either  permit  or  prohibit  their 
taking.  If  the  state  permits  the  taking  of  fish  and  game,  it  has 
full  authority  to  regulate  such  taking,  and  may  impose  such  con- 
ditions, restrictions,  and  limitations  as  It  deems  needful  or  proper. 

POLICE  POWER— LICENSING  VOCATION.— If  the  state 
has  power  to  license  any  business  or  vocation.  It  may  exact  a 
reasonable  fee  for  carrying  it  on. 

CRIMINAL  LAW— TRIAI^-INSTRUCnONS.— If  a  person 
is  charged  In  an  indictment  with  having  been  unlawfully  engaged 
In  the  business  of  acting  as  a  guide,  the  question  whether  he  was 
so  engaged  is  exclusively  for  the  Jury.  A  single  act  of  guiding, 
with  proof  of  other  circumstances,  may  satisfy  them  of  the  truthi 
of  the  charge,  while  proof  of  two  or  more  acts  of  guiding,  with 
other  facts,  might  fail  to  satisfy  them.  Hence  an  instruction  that 
If  a  person  acts  as  guide  one  or  more  times,  not  being  licensed  as 
required  by  statute,  he  is  guilty,  is  erroneous  and  ground  for  re- 
versal. 

E.  E.  Richards,  county  attorney,  and  L.  T.  Carleton,  for  the 
state. 

E.  Foster  and  0.  H.  Hersey,  for  the  defendant 

108  FOGLER,  J.  The  respondent  was  indicted  and  tried  for 
an  alleged  violation  of  the  provisions  of  section  1  of  chapter  261^ 
of  the  Public  Laws  of  1897,  which  reads  as  follows: 

"Section  1.  No  person  shall  engage  in  the  business  of  guiding, 
as  the  term  is  commonly  understood,  before  he  has  caused  hi& 
name,  age,  and  residence  to  be  recorded  in  a  book  kept  for  that 
jpurpose  by  the  commissioners  of  inland  fisheries  and  game,  and 
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procured  a  certificate  from  said  commissioners,  setting  forth  in 
substance  that  he  is  deemed  suitable  to  act  as  a  guide,  either  for 
inland  fishing  or  forest  hunting,  or  both,  as  the  case  may  be. 
Whoever  engages  in  the  business  of  guiding  without  having  com- 
plied with  the  provisions  of  this  section  forfeits  fifty  dollars  and 
•costs  of  prosecution." 

Section  2  of  the  same  chapter  is  as  follows: 

"Sec.  2.  Each  registered  guide  shall,  from  time  to  time,  as 
often  as  requested  by  the  commissioners,  on  blanks  furnished  him 
by  the  commissioners,  forward  a  statement  to  them  of  the  num- 
ber of  persons  he  has  guided  in  inland  fishing  and  forest  hunt- 
ing during  the  time  called  for  in  said  statement,  the  number  of 
■days  he  has  been  employed  as  a  guide,  and  such  other  useful  in- 
formation relative  to  the  inland  fish  and  game,  forest  fires,  and 
the  preservation  of  the  forests  in  the  localities  where  he  has 
guided,  as  the  commissioners  may  deem  of  importance  to  the 
state." 

Other  sections  of  the  chapter  require  that  the  registration  pro- 
vided for  by  the  act  shall  take  place  annually  on  or  before  the 
first  day  of  July;  that  when  any  registered  guide  shall  be  con- 
victed ^^^  of  any  violation  of  the  inland  fish  and  game  laws  he 
shall  forfeit  his  certificate;  that  a  fee  of  one  dollar  shall  be 
paid  by  each  person  registered,  and  that  the  money  thus  re- 
ceived shall  be  and  become  a  part  of  the  fund  for  the  preserva- 
tion of  inland  fish  and  game ;  and  that  the  act  shall  not  be  con- 
strued to  apply  to  any  person  who  has  not,  directly  or  indirectly, 
held  himself  out  to  the  public  as  a  guide,  or  solicited  employ- 
ment as  such. 

The  indictment  alleges  that  the  respondent,  Elmer  Snowman, 
at  Rangeley  in  the  county  of  Franklin,  "on  the  second  day  of 
July,  in  the  year  of  our  Lord  1898,  and  on  divers  other  days  be- 
tween said  second  day  of  July,  A.  D.  1898,  and  the  day  of  the 
finding  of  this  indictment,  was  then  and  there  engaged  in  the 
business  of  guiding  in  inland  fishing  and  forest  hunting,  as  the 
term  is  commonly  understood,  said  Elmer  Snowman  not  having 
caused  his  name,  age,  and  residence  to  be  recorded  in  a  book 
kept  for  that  purpose  by  the  commissioners  of  inland  fisheries 
and  game  of  the  state  of  Maine,  and  had  not  then  and  there 
procured  from  said  commissioners  a  certificate  setting  forth  in 
substance  that  he  is  deemed  suitable  to  act  as  a  guide  either  for 
inland  fishing  or  forest  hunting,  against  the  peace,"  etc. 

The  jury  returned  a  verdict  of  guilty,  whereupon  the  respond- 
ent filed  a  motion  in  arrest  of  judgment,  which  was  overruled 
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by  the  presiding  justice,  and  to  such  overruling  of  the  motion  the 
respondent  excepts. 

The  respondent  also  excepts  to  an  instruction  given  by  the  pre- 
siding justice  to  the  jury. 

The  motion  in  arrest  of  judgment  alleges  that  the  indictment 
is  bad  for  duplicity  and  is  otherwise  insufficient  in  law,  and  that 
the  statute  under  which  the  respondent  is  indicted  is  imcon- 
stitutional. 

We  are  of  opinion  that  the  indictment  is  sufficient  in  law. 
But  one  offense  is  charged,  namely,  that  of  having  been  unlaw- 
fully engaged  in  the  business  of  guiding,  and  the  indictment  is 
not,  therefore,  bad  for  duplicity.  The  indictment  follows  closely 
the  language  of  the  statute,  so  that  the  offense  charged  and  the 
statute  under  which  the  indictment  is  foimd  can  be  clearly 
identified  and  understood. 

110  rpjjg  counsel  for  the  respondent  contends  that  the  statute 
under  which  the  respondent  is  indicted  is  repugnant  to  that 
clause  of  the  declaration  of  rights,  section  1,  article  1,  of  the 
constitution  of  Maine,  which  declares  that:  "All  men  are  born 
equally  free  and  independent,  and  have  certain  natural,  inherent, 
and  inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  of  pursuing  and  obtaining  safety  and  happiness." 

It  is  argued  in  support  of  this  contention  that  the  statute  in 
question  deprives  the  respondent  and  others  from  engaging  in  a 
lawful  vocation,  and  is  therefore  in  contravention  of  the  provi- 
sions of  the  bill  of  rights,  guaranteeing  the  liberty  of  all  citizens. 

It  is  unquestioned  that  every  person  has  the  natural  right  to 
pursue  any  lawful  vocation,  but  such  natural  right  is  subject  to 
the  legal  maxim.  Sic  utere  tuo  ut  alienum  non  laedas.  So  when 
a  vocation,  naturally  lawful,  or  the  mode  of  exercising  it,  in- 
flicts injury  to  the  rights  of  others,  or  is  inconsistent  with  the 
public  welfare,  it  may  be  regulated  and  restrained  by  the  state 
by  the  exercise  of  its  police  power,  by  which  persons  and  prop- 
erty are  subjected  to  all  kinds  of  restraints  and  burdens,  in  or- 
der to  secure  the  general  comfort,  health,  and  prosperity  of  the 
state:  Dexter  v.  Blackden,  93  Me.  473,  45  Atl.  525;  Tiedeman's 
Limitations  of  Police  Powers,  sec.  1. 

The  question  here  is  whether  the  enactment  of  the  statute  un- 
der consideration  by  the  legislature  was  a  legal  and  constitutional 
exercise  of  such  power,  or  falls  within  constitutional  limitation. 

The  rule  to  be  observed  by  the  judiciary  in  determining  the 
constitutionality  of  a  legislative  enactment  is  thus  stated  in. 
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State  V.  Lubee,  93  Me.  418,  45  Atl.  520:  ''Every  presumption 
and  intendment  is  in  favor  of  the  constitutionality  of  an  act 
of  the  legislature.  Courts  are  not  justified  in  pronouncing  a 
legislative  enactment  invalid  unless  satisfied  beyond  a  reason- 
able doubt  of  its  repugnance  to  the  constitution;  and  nothing 
but  a  clear  violation  of  the  constitution — a  clear  usurpation  of 
power  prohibited — will  warrant  the  judiciary  in  declaring  an  act 
of  the  legislature  unconstitutional  and  void.'* 

The  manifest  purpose  of  the  statute  in  this  case  is  the  preser- 
vation ***  of  the  fish  in  inland  waters  of  the  state,  and  the 
game  in  its  forests.  By  the  terms  of  the  act  a  person,  to  be  au- 
thorized to  act  as  a  guide  in  inland  fisheries  and  forest  hunting, 
must  be  registered  and  certified  by  the  commissioners  of  inland 
fisheries  and  game,  whose  certificate  must  set  forth  in  substance 
that  the  person  to  whom  it  is  issued  is  suitable  to  act  in  such 
capacity.  Each  person  so  registered  and  certified  is  required,  as 
requested  by  the  commissioners,  to  furnish  certain  statistics  as 
to  his  employment  as  guide,  and  also  such  other  useful  informa- 
tion relative  to  inland  fish  and  game,  forest  fires,  and  the  preser- 
vation of  the  forests,  as  the  commissioners  may  deem  important 
to  the  state. 

The  fish  in  the  waters  of  the  state  and  the  game  in  its  forests 
belong  to  the  people  of  the  state  in  their  sovereign  capacity,  who, 
through  their  representatives,  the  legislature,  have  sole  control 
thereof  and  may  permit  or  prohibit  their  taking:  Martin  v. 
WaddeU,  16  Pet.  410;  Geer  v.  Connecticut,  161  U.  S.  519,  16 
Sup.  Ct.  Eep.  600,  and  cases  there  cited;  Ex  parte  Maier,  103 
Cal.  476,  42  Am.  St.  Rep.  129,  37  Pac.  402;  State  v.  Redman, 
68  Minn.  393,  59  N.  W.  1098. 

In  the  case  last  cited  the  court  says :  **We  take  it  to  be  the  cor- 
rect doctrine  in  this  country  that  the  ownership  of  wild  animals, 
BO  far  as  they  are  capable  of  ownership,  is  in  the  state,  not  as  a 
proprietor,  but  in  its  sovereign  capacity,  as  the  representative 
and  for  the  benefit  of  all  its  people  in  common." 

In  Ex  parte  Maier,  103  Cal.  476,  42  Am.  St.  Rep.  129,  37 
Pac.  402,  it  is  said:  "The  wild  game  within  a  state  belongs  to 
the  people  in  their  collective  sovereign  capacity.  It  is  not  the 
subject  of  private  ownership,  except  in  so  far  as  the  people  may 
elect  to  make  it  so ;  and  they  may,  if  they  see  fit,  absolutely  pro- 
hibit the  taking  of  it,  or  traSic  and  commerce  in  it,  if  it  ia 
deemed  necessary  for  the  protection  or  preservation  of  the 
public  good.'* 
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When  the  state  permits  the  taking  of  fish  and  game,  it  has 
full  power  and  authority  to  regulate  such  taking.  It  may  impose 
such  conditions,  restrictions,  and  limitations  as  it  deems  needful 
or  112  proper.  Geer  v.  Connecticut,  161  U.  S.  528,  16  Sup.  Ct. 
Rep.  604,  in  which  Mr.  Justice  White,  who  delivered  the  opinion 
of  the  court,  exhaustively  examined  and  discussed  the  question 
here  involved,  citing  an  array  of  authorities,  says:  "In  most 
of  the  states  laws  have  heen  passed  for  the  preservation  and  pro- 
tection of  game.  We  have  been  referred  to  no  case  where  the 
power  to  so  regulate  has  been  questioned,  although  the  books 
contain  cases  involving  controversies  as  to  the  meaning  of  some 
of  the  statutes" :  See,  also,  Manchester  v.  Massachusetts,  139  U. 
S.  340,  11  Sup.  Ct.  Rep.  559;  Roth  v.  State,  51  Ohio  St.  209,  46 
Am.  St.  Rep.  566,  37  K  E.  259;  Allen  v.  Wyckoff,  48  N.  J.  L. 
90,  57  Am.  Rep.  548,  2  Atl.  659;  Phelps  v.  Racy,  60  N.  Y. 
10,  19  Am.  Rep.  140;  Moulton  v.  Libbey,  37  Me.  494,  69  Am. 
Dec.  57;  State  v.  Whitten,  90  Me.  55,  37  Atl.  331. 

It  has  been  for  many  years  the  policy  of  this  state  to  protect 
and  preserve  its  fish  and  game,  and  to  that  end  the  legislature  has 
annually  appropriated  and  caused  to  be  expended  large  sums 
of  money,  and  has  enacted  numerous  statutes.  Under  this  wise 
policy  the  fish  and  game  within  its  borders  have  become  of  great 
importance  and  value  to  the  state.  The  statute  here  in  question 
is  a  further  enactment  in  pursuance  of  such  policy. 

It  is  well  known  that  most  sportsmen  who  frequent  remote 
streams  and  lakes,  and  traverse  the  trackless  forests  which  cover 
large  portions  of  the  state,  do  so  under  the  guidance  and  direc- 
tion of  guides.  Gmdes  may  be  regarded  as  instrumentalities  in 
fishing  and  hunting.  Guides  should  possess  such  skill,  experi- 
ence, sagacity  and  probity  that  not  only  the  safety  of  the  sports- 
man but  the  welfare  of  the  state  can  be  properly  intrusted  to 
them.  They  should  be  under  such  restrictions  that  it  shall  be 
for  their  interest  to  discountenance  violation  of  the  fish  and 
game  laws.  The  legislature  has  deemed  it  wise  to  create  such 
a  body  of  men  who  shall  pursue  such  vocation  under  the  super- 
vision of  the  commissioners  of  inland  fisheries  and  game,  and 
shall  assist  the  commissioners  in  protecting  and  preserving  tfie 
property  of  the  state.  The  privilege  of  hunting  and  fishing  is 
granted  by  the  state  freely  and  without  price;  and  it  is  reason- 
able and  proper  that  all  who  avail  themselves  of  such  privilege, 
whether  they  be  fishermen,  hunters,  or  guides,  should  conform 
and  be  amenable  to  such  regulations  as  the  state  may  impose. 
We  are  of  opinion  that  the  legislature  has  the  i**  constitutional 
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power  to  regulate  the  employment  of  guides  in  fishing  and  hunt- 
ing as  provided  in  the  statute  here  in  question. 

The  learned  counsel  for  the  respondent  further  contends  that, 
assuming  the  statute  to  be  otherwise  constitutional,  the  require- 
ment that  each  person  registered  and  certified  under  the  pro- 
visions of  the  act  shall  pay  a  fee  of  one  dollar  is  repugnant  to 
the  constitution,  and  that  the  statute  is  for  that  reason  uncon- 
stitutional and  void.  We  do  not  sustain  that  contention.  It  ia 
well  settled  that  when  the  state  issues  a  license  to  any  person  to 
carry  on  any  business  or  to  engage  in  any  vocation,  it  may  exact 
a  reasonable  fee  therefor:  Tiedeman  on  Limitation  of  Police 
Powers,  sec.  101,  p.  274  et  seq.,  where  the  authorities  upon  this 
point  are  collated  and  examined.  The  fee  required  by  this  stat- 
ute is  certainly  reasonable,  being  no  more  than  is  sufficient  to 
defray  the  expense  of  registering  and  certifying  and  maintain- 
ing necessary  supervision. 

We  therefore  hold  that  the  statute  under  which  the  respond- 
ent is  indicted  is  not  repugnant  to  the  constitution  of  the  state, 
but  is  constitutional  and  valid. 

The  defendant  excepts  to  the  following  instructions  given  to 
the  jury  by  the  presiding  justice,  viz. :  "And  I  think  I  will  say 
to  you,  for  the  purposes  of  this  case,  as  it  will  undoubtedly  go 
forward  to  the  law  court,  if  he  acts  as  guide  one  or  more  times, 
not  being  licensed,  he  falls  within  the  provisions  of  the  statute 
as  being  engaged  in  the  business  of  guiding.  I  think  the  stat- 
ute intended  to  prohibit  all  guiding  unless  by  licensed  guides." 

This  instruction  was  erroneous  and  the  exception  thereto  must 
be  sustained. 

The  respondent  is  charged  in  the  indictment  vnth  having  been 
unlawfully  engaged  in  the  business  of  guiding.  Whether  he  was 
so  engaged,  as  a  business,  was  a  question  exclusively  for  the  jury. 
A  single  act  of  guiding  with  proof  of  other  circumstances  might 
satisfy  them  of  the  truth  of  the  charge;  while,  on  the  contrary, 
proof  of  two  or  more  acts  of  guiding,  with  other  circumstances 
proved,  might  fail  to  so  satisfy  them.  Moreover,  the  statute 
(Pub.  Laws,  c.  263,  sec.  5),  provides  that:  "This  act  shall  not 
be  construed  to  apply  to  any  person  who  does  not  directly  or  in- 
directly ^^*  hold  himself  out  to  the  public  as  a  guide  or  directly 
or  indirectly  solicit  employment  as  such.** 

Exceptions  as  to  sufficiency  of  indictment  and  as  to  constitu- 
tionality of  statute  overruled.  Exceptions  to  instructions  of 
presiding  justice  sustained.    New  trial  granted. 

Am.  St.  Rep.,  Vol.  L.XXX— 25 
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POLICE  POWER,  EXTENT  OP.— The  power  of  a  state  to  re- 
st rain  or  prohibit  all  things  hurtful  to  the  comfort,  safety,  or  wel- 
fare of  society  extends  to  almost  everything  within  its  borders: 
See  the  monographic  note  to  Booth  v.  People,  78  Am.  St  Rep.  237. 

LICENSE  LAWS  ARE  SUSTAINABLE  as  an  exercise  of  the 
police  power  or  of  the  power  of  taxation:  See  the  note  to  People 
V.  Naglee,  52  Am.  Dec.  331.  The  legislature  has  full  power  to 
enact  license  laws:  State  v.  Camp  Sing,  18  Mont.  128,  56  Am.  St 
Rep.  551,  44  Pac.  516. 

GAME.— IN  THE  EXERCISE  OP  THE  POLICE  POWER  a 
State  may  prohibit  the  taking  of  wild  game  and  any  commerce  in 
it:  Ex  parte  Maier,  103  CaL  476,  42  Am.  St  Rep.  129,  37  Pac.  402. 


STATE  V.  MONTGOMERY. 

[94  Me.  192,  47  Atl.  165.] 

INTERSTATE  COMMERCE— PEDDLERS-LICENSE— If 
goods  have  been  shipped  into  the  state  unsold,  taken  from  the  car- 
rier, the  packages  opened,  and  the  goods  carried  about  from  place 
to  place  in  the  state  and  offered  for  sale,  they  have  become  thereby 
a  portion  of  the  mass  of  the  general  property  of  the  state,  have 
ceased  to  be  under  interstate  commerce  protection,  and  become  sub- 
ject to  the  laws  of  the  state,  and  their  sale  may  be  regulated  by 
the  state  the  same  as  any  other  property. 

INTERSTATE  COMMERCE  —  PEDDLERS — LICENSE.— A 
statute  by  which  peddlers  of  goods,  going  from  place  to  place  within 
the  state  to  sell  them,  are  required,  under  a  penalty,  to  take  out 
and  pay  for  licenses,  and  which  makes  no  discrimination  between 
residents  of  the  state  and  those  of  other  states,  is  not,  as  to  ped- 
dlers of  goods  previously  sent  them  by  manufacturers  in  other 
states,  repugnant  to  the  grant  by  the  federal  constitution  to  Con- 
gress of  the  power  to  regulate  commerce  among  the  several  states. 

CONSTITUTIONAL  I^AW— DISCRIMINATION  AGAINST 
ALIENS.— A  state  statute  which  forbids  peddling  except  under  a 
license,  and  which  provides  that  citizens  may  be  thus  licensed,  and 
that  aliens  shall  not  be,  Is  a  denial  of  the  "equal  protection  of  the 
laws"  as  to  the  latter  and  an  unconstitutional  discrimination 
against  them  not  sustainable  as  a  proper  exercise  of  the  police 
power  of  the  state. 

E.  E.  Richards,  county  attorney,  for  the  state. 

C.  Hale,  A.  F.  Belcher,  and  J.  C.  Holman,  for  the  defendant. 

i»T  SAVAGE,  J.  This  case  has  been  once  before  this  court 
upon  a  report  of  facts  agreed — State  v.  Montgomery,  92  Me.  433, 
43  Atl.  13 — with  the  result  that  the  case  was  ordered  to  "stand 
for  trial."  At  the  trial  at  ni^i  prius,  the  respondent  was  found 
guilty  of  going  about  from  place  to  place  in  Farmington,  then 
and  there  carrying  for  sale  and  exposing  for  sale  certain  picture 
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frames  without  being  licensed  therefor,  and  in  violation  of  the 
Laws  of  1889,  chapter  298,  as  amended  by  the  Laws  of  1893, 
chapters  282  and  306.  He  now  brings  the  case  forward  upon  ex- 
ceptions to  certain  instructions  which  were  given,  and  certain 
198  -y^rhich  were  refused  to  be  given,  to  the  jury  by  the  presiding 
justice.  We  do  not  deem  it  necessary  to  consider  the  exceptions 
seriatim.  The  several  requested  instructions  present  the  grounds 
upon  which  the  respondent  bases  his  claim  that  the  statute  ia 
question  is  unconstitutional;  but  we  shall,  we  think,  be  able  to 
dispose  of  the  case  by  a  consideration  of  the  instruction  which 
was  actually  given  to  the  jury,  and  which  was  "that  the  defend- 
ant was  amenable  to  the  statute  of  this  state,  the  Act  of  1889, 
chapter  298,  relating  to  hawkers  and  peddlers;  that  he  was 
not  protected  or  justified  by  any  law  of  this  state  or  by  the  con- 
stitution of  the  state,  or  by  the  constitution  of  the  United  States, 
or  by  act  of  Congress,  in  performing  these  acts,  without  a  li- 
cense granted  to  him  under  the  provisions  of  our  own  statute." 
This  instruction  raises  in  the  broadest  manner  the  constitu- 
tionality of  the  hawkers  and  peddlers'  act.  The  facts  relied 
upon  by  the  state  to  support  the  prosecution  are  the  same  which 
are  stated  in  the  opinion  in  State  v.  Montgomery,  92  Me.  433, 
43  Atl.  13.  We  shall  not  review  that  opinion,  nor  do  we  intend 
to  change  it.  So  far  as  concerns  any  point  that  was  decided 
then,  it  stands. 

Much  of  the  argument  of  the  learned  counsel  for  the  respond- 
ent, relating  to  the  interstate  commerce  clause  of  the  United 
States  constitution,  we  think  is  inapplicable  to  the  facts  pre- 
sented. In  exceptions  and  in  argument,  they  overlook  the  fact, 
as  we  deem  it  to  be,  that  the  picture  frames  in  question,  at  the 
time  of  the  alleged  offense,  had  ceased  in  any  way  to  be  the 
subject  of  interstate  commerce.  They  had  been  shipped  to  this 
state  unsold.  They  had  been  taken  from  the  carrier.  The 
packages  had  been  opened,  and  the  respondent  was  carrying  them 
about  from  place  to  place  in  this  state  offering  them  for  sale. 
No  person  had  agreed  to  buy  them,  or  any  of  them,  before  they 
were  shipped  here.  No  person  here  was  under  any  contract  with 
regard  to  them.  Another  agent  of  the  respondent's  employer 
had  secured  orders  for  pictures,  and  "on  securing  an  order,'* 
left  a  contract  with  the  party  giving  the  order,  in  which  it  was 
stated  that  "all  portraits  are  delivered  in  appropriate  frames'' 
which  patrons  may  buy  or  not  as  they  desire.  It  does  not  even 
appear  that  the  picture  frames  were  in  any  way  an  *®®  in- 
ducement to  the  giving  of  the  order.    It  rather  appears  that 
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the  statement  in  the  "contracf  *  was  made  as  an  inducement  to 
the  patrons  to  buy,  at  some  future  time,  picture  frames  "at 
greatly  reduced  prices."     Quod  est  demonstrandum. 

These  considerations,  we  think,  take  this  case  out  of  the  pro- 
tection of  the  interstate  commerce  provision  of  the  constitution 
giving  to  Congress  the  power  to  regulate  "commerce  among  the 
states.'*  Nor  does  the  fact  that  the  hawkers  and  peddlers'  act 
may,  under  some  conditions,  be  void  as  to  goods  which  are  at 
the  time  the  subject  of  interstate  commerce  necessarily  render 
it  invalid  as  to  all  goods  under  all  conditions. 

A  legislative  act  may  be  entirely  valid  as  to  some  classes  of 
cases  and  clearly  void  as  to  others:  Cooley's  Constitutional 
Limitations,  6th  ed.,  213.  Judge  Cooley  says:  "If  there  are 
any  exceptions  to  this  rule,  they  must  be  of  cases  only  where  it 
is  evident,  from  a  contemplation  of  the  statute  and  of  the  pur- 
pose to  be  accomplished  by  it,  that  it  would  not  have  been  passed 
at  all,  except  as  an  entirety,  and  that  the  general  purpose  of  the 
legislature  will  be  defeated  if  it  shall  be  held  valid  as  to  some 
cases  and  void  as  to  others":  Tiernan  v.  Rinker,  102  U.  S.  123; 
Packet  Co.  v.  Keokuk,  95  U.  S.  80.  This  is  undoubtedly  sound 
doctrine.  To  illustrate:  If  it  were  held  otherwise,  our  high- 
way damage  law  would  have  been  rendered  entirely  inoperative 
by  the  decision  in  Pearson  v.  Portland,  69  Me.  278,  31  Am.  Eep. 
276,  holding  that  a  single  provision  in  the  statute  which  existed 
then  was  obnoxious  to  the  clause  in  the  fourteenth  amendment, 
declaring  that  no  state  shall  deny  to  persons  within  its  jurisdic- 
tion the  equal  protection  of  the  laws.  Such,  too,  would  have 
been  the  effect  upon  our  prohibitory  liquor  law  by  the  decision  in 
State  V.  Intoxicating  Liquors,  85  Me.  304,  27  Atl.  178.  holrling, 
under  the  laws  which  then  existed,  that  intoxicating  liquors  in 
the  possession  of  a  common  carrier  and  in  transit  from  another 
state  to  this  were  "commerce  among  the  several  states,"  and  so 
within  the  protection  of  the  interstate  commerce  provision  of 
the  constitution  of  the  United  States.  But  no  one  would  claim,  we 
think,  that  either  of  these  statutes  was  to  be  regarded  as  wholly 
unconstitutional  because  a  single  provision  was  held  unconstitu- . 
tional:  ^^  Presser  v.  People,  116  U.  S.  252,  6  Sup.  Ct.  Eep.  580; 
Kothermel  v.  Meyerle,  136  Pa.  St.  250,  20  Atl.  583. 

Accordingly,  we  hold  that  whatever  may  be  the  effect  of  the 
statute  as  to  goods  which  are  properly  subject  to  interstate  com- 
merce protection,  it  is  clearly  constitutional,  in  this  respect,  as 
to  goods  which  have  completed  their  transit,  have  ceased  to  be 
objects  of  interstate  commerce,  and  have  become  a  portion  of  the 
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mass  of  the  property  in  the  state,  as  in  this  case.  When  goods 
are  sent  from  one  state  to  another  for  sale,  or  in  consequence  of 
a  sale,  they  become  part  of  its  general  property,  and  amenable 
to  its  laws,  provided  that  no  discrimination  be  made  against 
them  as  goods  from  another  state:  Eobbins  v.  Shelby  Co.  Tax- 
ing District,  120  U.  S.  489,  7  Sup.  Ct.  Eep.  592;  Brown  v. 
Houston,  114  U.  S.  622,  5  Sup.  Ct.  Eep.  1091;  Howe  Machine 
Co.  V.  Gage,  100  U.  S.  676.  When  a  package  is  broken  up  for 
use  or  for  retail  by  the  importer,  it  ceases  to  be  under  inter- 
state commerce  protection,  and  becomes  subject  to  the  laws  of 
the  state,  and  its  sale  may  be  regulated  by  the  state  like  any 
other  property:  Cooley's  Constitutional  Limitations,  6th  ed., 
717;  License  Cases,  5  How.  589;  Brown  v.  Maryland,  12  Wheat. 
419 ;  Cook  v.  Pennsylvania,  97  TJ.  S.  566. 

A  statute  of  a  state,  by  which  peddlers  of  goods,  going  from 
place  to  place  within  the  state  to  sell  them,  are  required,  under 
a  penalty,  to  take  out  and  pay  for  licenses,  and  which  makes  no 
discrimination  between  residents  of  the  state  and  those  of  other 
states,  is  not,  as  to  peddlers  of  goods  previously  sent  to  them  by 
manufacturers  in  other  states,  repugnant  to  the  grant  by  the 
constitution  to  Congress  of  the  power  to  regulate  commerce 
among  the  several  states:  Emert  v.  Missouri,  156  TJ.  S.  296,  15 
Sup.  Ct.  Eep.  367. 

But  the  respondent  goes  further,  and  raises  a  question  not 
raised  at  the  former  hearing  of  this  case  and  not  then  considered 
or  decided.  He  says  that  the  provision  in  section  2  of  the 
hawkers  and  peddlers'  act,  which  provides  that  a  license  shall  be 
granted  "to  any  citizen  of  the  United  States,"  but  "to  no 
other  person,"  is  obnoxious  to  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  by  which  it  is  declared  that 
"no  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  ^^^  immimities  of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  It  is  clear  that 
by  the  provisions  of  the  statute  only  citizens  of  the  United  States 
can  be  licensed  to  peddle.  An  alien  cannot  be  licensed.  A  dis- 
crimination is  made  between  citizens  and  aliens.  Does  this  dis- 
crimination violate  the  constitutional  provision  which  we  have 
cited?  This  presents  a  federal  question,  and  properly  we  seek 
an  answer  first  in  the  decisions  of  the  United  States  courts. 

If  this  were  a  question  of  discrimination  against  "citizens  of 
the  United  States,"  the  solution  would  be  easy.    The  privileges 
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and  immunities  guaranteed  by  the  clause  in  the  constitution, 
which  declares  that  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  states, 
ere  said,  in  Paul  v.  Virginia,  8  Wall.  168,  to  be  the  relief  "from 
the  disabilities  of  alienage  in  other  states ;  it  [the  clause  in  ques- 
tion] inhibits  discriminating  legislation  against  them  by  other 
states;  it  gives  them  the  right  of  ingress  into  other  states  and 
egress  from  them;  it  insures  to  them  in  other  states  the  same 
freedom  possessed  by  the  citizens  of  those  states  in  the  acquisi- 
tion and  enjoyment  of  property  and  in  the  pursuit  of  happiness; 
and  it  secures  to  them  in  other  states  the  equal  protection  of 
their  laws." 

It  is  not  in  the  power  of  one  state,  when  establishing  regula- 
tions for  the  conduct  of  private  business  of  a  particular  kind, 
to  give  to  its  citizens  essential  privileges  connected  with  that 
business  which  it  denies  to  citizens  of  other  states :  See  Blake  v. 
McClung,  172  U.  S.  239,  19  Sup.  Ct.  Eep.  165. 

The  use  of  the  phrase  "privileges  and  immunities,"  in  the 
constitutional  provision  referred  to,  plainly  and  unmistakably 
secures  and  protects  the  right  of  a  citizen  of  one  state  to  pass 
into  any  other  state  of  the  Union  for  the  purpose  of  engaging, 
and  when  there  of  engaging,  in  lawful  commerce,  trade,  or 
business  without  molestation:  Ward  v.  Maryland,  12  Wall. 
418;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371;  Slaughter  House 
Cases,  16  Wall.  36;  In  re  Watson,  15  Fed.  511;  Sayre  Bor- 
ough v.  Phillips,  148  202  pa  gt.  482,  33  Am.  St.  Rep.  842, 
24  Atl.  76;  Bliss*  Petition,  63  N.  H.  135;  State  v.  Lancaster, 
63  N.  H.  267;  State  v.  Wiggin,  64  K  H.  508,  15  Atl.  128. 

The  decisions  all  hold  in  effect,  and  some  of  them  in  terms, 
that  the  business  of  peddling,  which  is  lawful  in  itself,  cannot  be 
regulated  by  a  state  so  as  to  discriminate  against  citizens  of  the 
United  States.  We  do  not  see  how  it  could  be  held  otherwise.  It 
if!  a  "privilege"  to  be  enjoyed  on  equal  footing  with  citizens  of 
the  state. 

But,  on  the  other  hand,  an  alien  is  not  a  citizen.  He  is,  how- 
ever, a  "person"  whom  the  state  cannot  deprive  of  life,  liberty, 
or  property  without  due  process  of  law,  and  to  whom  the  state 
cannot  deny,  while  he  is  within  its  jurisdiction,  "the  equal  pro- 
tection of  tiie  laws."  This  was  settled  in  Tick  Wo  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064.  It  was  the  case  of  an  un- 
naturalized Chinaman,  and  it  was  held  that  the  "constitutional 
provisions  are  universal  in  their  application,  to  all  persons  with- 
in the  territorial  jurisdiction,  without  regard  to  any  differences 
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of  race,  of  col'^r,  or  of  nationality" :  See,  also,  Eraser  v.  McCon- 
way  &  Torley  Co.,  82  Fed.  257.  While  an  alien  is  not  entitled  to 
the  "privileges  and  immunities"  of  a  citizen,  strictly  as  such, 
under  the  first  clause  of  the  fourteenth  amendment  which  we 
have  quoted,  he  is,  while  within  our  jurisdiction,  entitled  to  the 
*'equal  protection  of  the  laws." 

And  after  all,  the  distinction  between  th€  practical  rights  of 
the  citizen  under  the  guaranty  of  "privileges  and  immunities'* 
and  the  rights  of  the  alien  "within  the  jurisdiction,"  under  the 
guaranty  of  "the  equal  protection  of  the  laws"  is,  so  far  as  the 
prosecution  of  the  business  of  peddling  is  concerned,  shadowy 
and  unsubstantial.  One  has  the  privilege;  the  other  the  right 
of  a  protection  equal  to  that  of  a  citizen.  This  want  of  distinc- 
tion is  noticed  by  Swayne,  J.,  in  the  Slaughter  House  Cases,  16 
Wall.  36,  who,  after  referring  to  the  rights  secured  to  citizens, 
said:  "In  the  next  category,  obviously  ex  industria,  to  prevent 
as  far  as  may  be  the  possibility  of  misinterpretation,  either  as  to 
persons  or  things,  the  phrases  'citizens  of  the  United  States'  and 
'privileges  and  immunities'  are  dropped,  and  more  simple  and 
comprehensive  terms  are  substituted.  The  substitutes  are  'any 
person,'  and  ^*^  life,'  liberty,'  and  'property,'  and  'the  equal 
protection  of  the  laws.'  'The  equal  protection  of  the  laws'  is 
guaranteed  to  all.  'The  equal  protection  of  the  laws'  places  all 
upon  a  footing  of  legal  equality,  and  gives  the  same  protection 
to  all  for  the  preservation  of  life,  liberty  and  property  and  the 
pursuit  of  happiness."  To  be  sure,  these  words  are  found  in  a 
dissenting  opinion,  but  they  were  not  concerning  any  subject 
of  dissent,  and  are  entitled  to  weight  as  the  expression  of  a  wise 
and  experienced  judge.  In  fact,  as  we  shall  hereafter  see,  this 
construction  of  the  phrase,  "equality  of  the  laws,"  has  been 
adopted  with  greater  particularity  by  the  supreme  court  of  the 
United  States.  It  was  concerning  this  clause  that  the  court,  in 
Strauder  v.  West  Virginia,  100  U.  S.  303,  asked:  "What  is  this 
but  declaring  that  the  law  in  the  states  shall  be  the  same  for  the 
black  as  for  the  white ;  that  all  persons,  whether  colored  or  white, 
shall  stand  equal  before  the  laws  of  the  states,  ....  that  no 
discrimination  shall  be  made  against  them  because  of  their 
color?" 

The  language  of  Justices  Field  and  Clifford  in  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  is  that:  "The  reach  and  influence  of  the 
amendment  are  immense.  It  opens  the  courts  of  the  country 
to  everyone  on  the  same  terms,  for  the  security  of  his  person  or 
property,  the  prevention  and  redress  of  wrongs  and  the  enforce- 
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ment  of  contracts;  it  assures  to  everyone  the  same  rules  of  evi- 
dence and  modes  of  procedure;  it  allows  no  impediments  to  the 
acquisition  of  property  and  the  pursuit  of  happiness  to  which 
ell  are  not  subjected;  it  suffers  no  other  or  greater  burdens  or 
charges  to  be  laid  upon  one  than  such  as  are  equally  borne  by  all 

others It  secures  to  all  persons  their  civil  rights  upon  the 

same  terms." 

Says  Field,  J.,  in  Neal  v.  Delaware,  103  TJ.  S.  370,  dissenting 
from  the  proposition  that  practical  exclusion  of  colored  persons 
from  the  jury  was  a  denial  of  that  equality  of  protection  which 
has  been  secured  by  the  constitution  and  laws  of  the  United 
States : 

"Equal  protection  of  the  laws  of  a  state  is  extended  to  persons 
within  its  jurisdiction,  within  the  meaning  of  the  amendment, 
when  its  courts  are  open  to  them  on  the  same  condition  as  to 
others,  with  like  rules  of  eddence  and  modes  of  procedure,  for  the 
security  ***  of  their  persons  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts;  when  they 
are  subjected  to  no  restrictions  in  the  acquisition  of  property, 
the  enjoyment  of  personal  liberty  and  the  pursuit  of  happiness, 
which  do  not  greatly  affect  others;  when  they  are  liable  to  no 
other  or  greater  burdens  and  charges  than  such  as  are  laid  upon 
others ;  and  when  no  different  or  greater  punishment  is  enforced 
against  them  for  a  violation  of  the  laws." 

Like  definitions  of  the  clause  "equal  protection  of  the  laws" 
are  found  in  Pace  v.  Alabama,  106  IT.  S.  583,  1  Sup.  Ct.  Kep. 
637;  Minneapolis  etc.  Ky.  Co.  v.  Beckwith,  129  U.  S.  26,  9  Sup. 
Ct  Eep.  207. 

In  Civil  Eights  Cases,  109  TJ.  S.  3,  3  Sup.  Ct.  Eep.  18,  it 
was  declared  that  "many  wrongs  may  be  obnoxious  to  the  prohi- 
bitions of  the  fourteenth  amendment  which  are  not  in  any  just 
sense  incidents  or  elements  of  slavery.  Such,  for  example,  would 
be  ...  .  denying  to  any  person  or  class  of  persons  the  right  to 
pursue  any  peaceful  vocations  allowed  to  others.  What  is  called 
class  legislation  would  belong  to  this  category,  and  would  be  ob- 
noxious to  the  prohibitions  of  the  fourteenth  amendment 

The  fourteenth  amendment  extends  its  protection  to  races  and 
classes,  and  prohibits  any  state  legislation  which  has  the  effect 
of  denying  to  any  race  or  class,  or  to  any  individual,  the  equal 
protection  of  the  laws." 

In  County  of  Santa  Clara  v.  Southern  Pac.  R.  R.  Co.,  118  U. 
S.  396,  6  Sup.  Ct.  Eep.  1132,  18  Fed.  385,  it  is  said:  "By  equal 
protection  is  meant  equal  security  to  everyone  in  his  private 
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rights — in  his  right  to  life,  to  liherty,  to  property,  and  to  the  pur- 
suit of  happiness.  It  implies  not  only  that  the  means  which  the 
laws  afford  for  such  security  shall  be  equally  accessible  to  him, 
but  that  no  one  shall  be  subject  to  any  greater  burdens  and 
charges  than  such  as  are  imposed  upon  all  others  under  like  cir- 
cumstances. This  protection  attends  everyone  everywhere,  what- 
ever be  his  position  in  society  or  his  association  with  others,  either 
for  profit,  improvement  or  pleasure" :  See,  also.  Ho  Ah  Kow  v. 
Nunan,  5  Saw.  552,  Fed.  Cas.  No.  6546. 

So  in  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  Rep.  357, 
it  was  said:  "The  fourteenth  ^^'^  amendment  in  declaring  that 
no  state  'shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,'  undoubtedly  in- 
tended not  only  that  there  should  be  no  arbitrary  deprivation  of 
life  or  liberty,  or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all  under  like  circum- 
stances in  the  enjoyment  of  their  personal  and  civil  rights;  that 
all  persons  should  be  equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property;  ....  that  no  impediment 
should  be  interposed  to  the  pursuits  of  anyone  except  as  applied 
to  the  same  pursuits  by  others  under  like  circumstances;  that 
no  greater  burdens  should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition.*'  And  such  is  the 
construction  which  this  court,  following  the  federal  court,  has 
given  to  the  amendment  in  question:  Leavitt  v.  Canadian  Pac. 
Ry.  Co.,  90  Me.  153,  37  Atl.  886. 

While  it  is  held  that  the  fourteenth  amendment  does  not  in- 
terfere with  the  police  power  of  a  state,  it  is  also  held  that  the 
police  regulations  must  be  impartial.  The  court  said  in  Bar- 
bier v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  Rep.  357 :  "Though,  in 
many  respects,  necessarily  special  in  their  character,  they  do 
not  furnish  just  ground  of  complaint  if  they  operate  alike  upon 
all  persons  and  property  under  the  same  circumstances  and  con- 
ditions. Class  legislation,  discriminating  against  some  and 
favoring  others,  is  prohibited,  but  legislation  which  in  carrying 
out  a  public  purpose  is  limited  in  its  application,  if,  within  the 
sphere  of  its  operation,  it  affects  alike  all  persons  similarly  situ- 
ated, is  not  within  the  amendment" :  Minneapolis  etc.  Ry.  Co.  v. 
Beckwith,  129  U.  S.  26,  9  Sup.  Ct  Rep.  207;  State  v.  Dering, 
84  Wis.  585,  36  Am.  St.  Rep.  948,  54  N.  W.  1104. 

The  specific  regulations  for  one  kind  of  business  which  may 
be  necessary  for  the  protection  of  the  public  can  never  be  just 
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ground  of  complaint  because  like  restrictions  are  not  imposed 
upon  other  business  of  a  different  kind.  The  discriminations 
which  are  open  to  objection  are  those  where  persons  engaged  in 
the  same  business  are  subjected  to  different  restrictions,  or  are 
held  entitled  to  different  privileges  upon  the  same  conditions: 
Soon  Hing.v.  Crowley,  113  U.  S.  703,  6  Sup.  Ct.  Eep.  730. 
2o«  See,  also,  Missouri  Pac.  Ey.  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ci  Eep.  1161;  Marchand  v.  Pennsylvania  E.  E.  Co.,  153  U.  S. 
380, 14  Sup.  Ct.  Eep.  894;  Leavitt  v.  Canadian  Pac.  Ey.  Co.,  90 
Me.  153,  37  Atl.  886. 

The  inhibition  of  the  fourteenth  amendment  that  no  state  shall 
deprive  any  person  within  its  jurisdiction  of  the  equal  protection 
of  the  laws  was  designed  to  prevent  any  person  or  class  of  per- 
sons from  being  singled  out  as  a  special  subject  for  discriminat- 
ing and  hostile  legislation :  Pembina  Min.  Co.  v.  Pennsylvania, 
125  U.  S.  181,  8  Sup.  Ct.  Eep.  737;  Janesville  v.  Carpenter,  77 
Wis.  288,  20  Am.  St.  Eep.  123,  46  N.  W.  128;  Nashville  etc. 
Ey.  Co.  V.  Taylor,  86  Fed.  168. 

In  In  re  Parrott,  1  Fed.  481,  holding  unconstitutional  a 
provision  in  the  constitution  of  California  which  prohibited 
corporations  from  employing  Chinese  or  Mongolians,  the  court 
said:  "It  appears  that  to  deprive  a  man  of  the  right  to  select  and 
follow  any  lawful  occupation  ....  is  to  deprive  him  of  both 
liberty  and  property  within  the  meaning  of  the  fourteenth 
amendment." 

A  statute  of  Pennsylvania  imposing  a  tax  of  three  cents  a  day 
upon  employers  of  foreign  bom,  unnaturalized  male  persona 
for  each  day  that  each  of  such  persons  may  be  employed,  and  au- 
thorizing the  deduction  of  that  sum  from  the  wages  of  such  em- 
ployes, was  held  to  deprive  the  latter  of  the  equal  protection  of 
the  laws:  Fraser  v.  McConway  &  Torley  Co.,  82  Fed.  257. 
The  court  said:  "Evidently,  the  act  is  intended  to  hinder  the 
employment  of  foreign  bom,  unnaturalized  male  persons.  The 
act  is  hostile  to  and  discriminates  against  such  persons.  It  in- 
terposes to  the  pursuit  by  them  of  their  lawful  avocations  ob- 
stacles to  which  others  under  like  circumstances  are  not  sub- 
jected." 

While  it  is  true,  as  a  general  proposition,  that  if  the  law  deals 
alike  with  all  of  a  certain  class,  it  is  not  obnoxious  to  the  charge 
of  a  denial  of  equal  protection,  yet  it  is  equally  true  that  such  a 
classification  cannot  be  made  arbitrarily.  The  state  may  not 
say  that  all  white  men  shall  be  subjected  to  the  payment  of  at- 
torneys' fees  of  parties  successfully  suing  them,  and  all  black 


May,  1900.]  State  v.  Montgomery.  395 

men  not.  It  may  not  say  that  all  men  beyond  a  certain  age 
shall  be  alone  thus  subjected,  or  all  men  possessed  of  a  certain 
wealth.  These  are  ^^  distinctions  which  do  not  furnish  any 
proper  basis  for  the  attempted  classification.  That  must  always 
rest  upon  some  difference  which  bears  a  reasonable  and  just  re- 
lation to  the  act  in  respect  to  which  the  classification  is  proposed, 
and  can  never  be  made  arbitrarily,  and  without  any  such  basis: 
Gulf  etc.  Ey.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  Eep.  255. 
See  Pearson  v.  Portland,  69  Me.  278,  31  Am.  Eep.  276. 

In  the  light  of  these  interpretations  of  the  fourteenth  amend- 
ment, we  are  compelled  to  conclude  that  a  statute  which  forbids 
peddling  except  under  a  license,  and  which  provides  that  citizens 
of  the  United  States  may  be  licensed,  and  that  aliens  shall  not 
be,  is  a  denial  of  the  "equal  protection  of  the  laws."  It  is  an 
unconstitutional  discrimination  against  aliens.  It  does  more 
than  impose  unequal  burdens  and  charges  upon  the  alien.  It 
absolutely  denies  him  the  privilege  of  an  occupation  open  to  citi- 
zens, which  is  more  than  a  discrimination  in  burdens.  It  does 
not  permit  the  alien  within  our  jurisdiction  to  pursue  a  business 
occupation  and  to  acquire  and  enjoy  property  on  equal  terms 
with  the  citizen:  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct 
Eep.  1064. 

Nor  can  this  discrimination  be  sustained  as  a  constitutional 
exercise  of  the  police  power  of  the  state.  It  must  be  noticed  that 
the  discrimination  is  not  against  a  class,  as  criminals,  as  paupers, 
as  intemperate,  as  disqualified  by  character  or  habits,  or  as  harm- 
ful to  society;  but  against  a  class  solely  as  aliens.  Such  a  dis- 
crimination is  forbidden:  Gulf  etc.  Ey.  Co.  v.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  Eep.  255. 

And  although  in  this  case  the  discrimination  was  not  injurious 
to  the  respondent,  because  he  was  not  an  alien,  and  was  not 
thereby  prohibited  from  obtaining  a  license,  still,  for  reasons 
already  suggested,  we  think  the  hawkers  and  peddlers'  act  must 
be  regarded  as  invalid  in  toto.  We  cannot  separate  the  consti- 
tutional part  from  the  unconstitutional.  The  distinction  be- 
tween citizens  and  aliens  is  fundamental  in  the  scheme  for  li- 
censing. 

The  statute  is  invalid  as  to  aliens.  They  may  peddle  without 
license.  If  we  hold  it  is  nevertheless  valid  as  to  citizens,  it 
works  a  discrimination  against  citizens  and  in  favor  of  aliens — 
a  result  which  we  think  the  legislature  plainly  did  not  intend: 
Cooley's  Constitutional  Limitations,  213. 

Exceptions  sustained. 
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PEDDLER'S  LICENSE.— A  STATUTE  or  ordinance  authorizing 
the  grant  of  a  peddler's  license  to  any  citizen  of  the  state,  but 
prohibiting  a  grant  of  such  license  to  any  person  of  another  state, 
is  a  trade  regulation  discriminating  between  citizens,  and  void  as 
an  attempted  regulation  of  interstate  commerce:  Sayre  Borough  v. 
PhiUips,  148  Pa.  St  482,  33  Am.  St  Rep.  842,  24  AtL  76.  However, 
a  nonresident  peddler  may  be  made  liable  to  pay  a  license,  and 
subject  equally  with  citizens  of  the  state  to  penalties  for  refusing 
to:  Rash  v.  Farley,  91  Ky.  344,  34  Am,  St  Rep.  233,  15  S.  W.  862. 
See,  too,  State  v.  Parsons,  124  Mo.  436,  46  Am.  St  Rep.  457,  27  S.  W. 
1102. 


OAKMAN  V.  BELDEN. 
[94  Me.  280,  47  Atl.  553.] 

HUSBAND  AND  WIFE— ALIENATION  OP  AFFECTION 
BY  PARENTS.— While  a  parent  may  not  with  hostile,  wicked,  or 
malicious  Intent,  break  up  the  marital  relations  between  his 
daughter  and  her  husband,  simply  because  he  is  displeased  with  the 
marriage,  or  because  it  is  againsit  his  will,  or  because  he  wishes 
the  marriage  relation  to  continue  no  longer,  yet  he  may  advise  his 
daughter  in  good  faith  and  for  her  good  to  leave  her  husband,  if 
the  father,  on  reasonable  grounds,  believes  that  the  further  con- 
tinuance of  the  marriage  relation  tends  to  injure  her  health,  or  to 
destroy  her  peace  of  mind,  so  that  she  would  be  justified  in  leav- 
ing her  husband.  In  such  case,  a  parent  may  persuade  his  daugh- 
ter, and  use  all  proper  and  reasonable  arguments,  but  the  motive 
and  the  means  employed  are  always  to  be  considered.  It  may  be 
shown  that  the  parent  acted  upon  mistaken  premises  or  upon  false 
information,  or  his  advice  and  interference  may  have  been  unfor- 
tunate, still  if  he  acted  in  good  faith  and  for  the  daughter's  good, 
upon  reasonable  grounds  of  belief,  he  Is  not  liable  to  the  husband. 

HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION 
BY  PARENTS.— In  an  action  to  recover  for  the  alienation  of  a 
wife's  affection,  an  instruction  that  if  the  separation  of  plaintiff's 
wife  from  him  was  the  result  of  the  active  interference  of  her 
parents,  either  by  threats,  persuasion,  or  argument  then  they  are 
liable.  Is  erroneous,  as  it  places  upon  such  parents  a  much  more 
grievous  burden  than  they  are  compelled  to  bear  in  order  to  jus- 
tify their  action. 

J.  Williamson,  Jr.,  and  L.  A.  Burleigh,  for  the  plaintiff. 

S.  S.  and  F.  E.  Brown,  for  the  defendants. 

***  SAVAGE,  J.  Action  on  the  case  hy  husband  for  the 
alienation  of  the  affections  of  his  wife  by  her  parents,  who  are 
the  defendants.    The  plaintiff  obtained  a  verdict. 

The  plaintiff  claims  that  the  defendants  unjustifiably  inter- 
fered in  his  domestic  affairs,  and  with  intent  to  break  up  the 
harmonious  and  affectionate  relations  existing  between  him  and 
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his  wife,  wrongfully  enticed,  advised,  and  persuaded  her  to  leave 
him,  which  she  did.  The  defendants,  on  the  other  hand,  deny 
that  they  persuaded  their  daughter  to  leave  her  husband,  and 
they  claim,  in  addition,  that  such  was  the  daughter's  age  and 
condition  of  health,  and  such  was  the  plaintiff's  cruel  and  abusive 
conduct  toward  her,  endangering  her  health  and  destroying  her 
peace  of  mind,  they  were  justified  in  doing  all  that  the  evidence 
for  the  plaintiff  tends  to  show  that  they  did,  even  assuming  it 
to  be  true.  It  is  admitted  that  the  marriage  was  clandestine,  and 
8  gainst  the  will  of  the  defendants,  and  that  the  wife  returned 
to  their  home,  not  later  than  three  weeks  after  the  marriage,  and 
has  since  remained  there. 

The  jury  were  instructed  that  if  the  separation  of  the  plain- 
tiff's wife  from  him  "was  the  result  of  the  active  interference 
of  the  parents,"  if  they  "put  in  their  oar,"  and  if  "the  wife  would 
have  gone  back  if  it  had  not  been  for  their  interference,  either  by 
threats,  persuasions  or  arguments,  ....  they  have  done  him 
a  wrong,  and  he  is  entitled  to  compensation  for  that  wrong."  To 
this  instruction  the  defendants  except,  and  we  are  now  to  inquire 
whether  this  instruction  was  correct  in  view  of  the  evidence  and 
the  contentions  of  the  parties. 

Whoever  wrongfully  interferes  in  the  relations  of  husband  and 
wife,  and  entices  the  wife  to  leave  the  husband,  is  liable  to  him 
in  damages.  While  a  stranger  may,  without  liability,  harbor  a 
wife  who  has  left  her  husband,  he  may  not  persuade  her  to  leave 
him,  or  not  to  return  to  him.  Though  she  may  have  just 
grounds  for  a  separation,  yet  she  may  choose  to  return,  and  a 
stranger  has  no  right  to  intermeddle,  and  if  he  does  so  volunta- 
rily, he  must  answer  ^^^  the  consequences :  Modisett  v.  McPike, 
74  Mo.  636.  But  it  is  universally  conceded  that  a  parent  stands 
on  different  groimd.  Though  the  wife  has  gone  out  from  the 
parental  home,  and  has  joined  her  husband  "for  better,  for 
worse,"  and  though  she  owes  to  him  marital  allegiance,  and  he 
possesses  the  first  and  the  superior  right  to  her  affection  and 
comfort  and  society,  it  is  nevertheless  true  that  the  parental  re- 
lation is  not  ended,  nor  has  parental  affection  and  duty  ended. 
A  husband  may  be  false  to  his  marital  obligations,  he  may  be 
immoral  and  indecent,  he  may  be  grossly  cruel  and  abusive,  he 
may  become  a  confirmed  drunkard,  his  conduct  toward  her  may 
be  such  as  to  endanger  health,  and  entirely  destroy  peace  and 
comfort,  so  that  she /may  properly  leave  him.  In  such  case  to 
whom  shall  she  fly,  if  not  to  her  parents  ?  And  from  whom  shall 
she  seek  advice,  if  not  from  her  parents  ?    And  such  advice  may. 
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we  think,  be  enforced  by  reasonable  arguments.  A  parent  may 
not  with  hostile,  wicked  or  malicious  intent  break  up  the  rela- 
tions between  his  daughter  and  her  husband.  He  may  not  do 
this  simply  because  he  is  displeased  with  the  marriage,  or  be- 
cause it  was  against  his  will,  or  because  he  wishes  the  mai- 
riage  relation  to  continue  no  longer.  But  a  parent  may  ad- 
vise his  daughter,  in  good  faith,  and  for  her  good,  to  leave 
her  husband,  if  he,  on  reasonable  grounds,  believes  that  the 
further  continuance  of  the  marriage  relation  tends  to  in- 
jure her  health,  or  to  destroy  her  peace  of  mind,  so  that  she 
would  be  justified  in  leaving  him.  A  parent  may,  in  such  case, 
persuade  his  daughter.  He  may  use  proper  and  reasonable  ar- 
guments, drawn,  it  may  be,  from  his  greater  knowledge  and 
wider  experience.  Whether  the  motive  was  proper  or  improper 
is  always  to  be  considered.  Whether  the  persuasion  or  the  argu- 
ment is  proper  and  reasonable,  under  the  conditions  presented 
to  the  parenf  s  mind,  is  also  always  to  be  considered.  It  may 
turn  out  that  the  parent  acted  upon  mistaken  premises,  or  upon 
false  information,  or  his  advice  and  his  interference  may  have 
been  unfortunate;  still,  we  repeat,  if  he  acts  in  good  faith,  for 
the  daughter's  good,  upon  reasonable  grounds  of  belief,  he  is  not 
liable  to  the  husband. 

This  conclusion  is  supported  by  the  authorities.  Chancellor 
Kent  in  Hutcheson  v.  Peck,  5  Johns.  196,  said:  "A  father's  ^*"* 
house  is  always  open  to  his  children ;  and  whether  they  be  married 
or  unmarried,  it  is  still  to  them  a  refuge  from  evil,  and  a  con- 
solation in  distress.  Natural  affection  establishes  and  conse- 
crates this  asylum I  should  require,  therefore,  more  proof 

to  sustain  the  action  against  the  father  than  against  a  stranger. 
It  ought  to  appear  either  that  he  detains  the  wife  against  her 
will,  or  that  he  entices  her  away  from  her  husband  from  improper 
motives.  Bad  or  unworthy  motives  cannot  be  presumed.  They 
ought  to  be  positively  shown,  or  necessarily  deduced  from  the 
facts  and  circumstances  detailed.  This  principle  appears  to 
me  to  preserve,  in  due  dependence  upon  each  other,  and  to  main- 
tain in  harmony,  the  equally  strong  and  sacred  interests  of  the 
parent  and  the  husband.  The  quo  animo  ought  then,  in  this 
case,  to  have  been  made  the  test  of  inquiry  and  the  rule  of  de- 
cision." 

In  the  well-considered  opinion  in  Bennett  v.  Smith,  21  Barb. 
439,  Strong,  J.,  for  the  court,  said :  "When  the  conduct  of  a  hus- 
band is  such  as  to  endanger  the  personal  safety  of  his  wife,  or  is 
•0  immoral  and  indecent  as  to  render  him  grossly  unfit  for  her 
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society,  so  much  so  that  she  would  be  justified  in  abandoning 
him,  her  parents  ought,  and  I  have  no  doubt  have  the  right,  not 
only  to  receive  her  into  and  allow  her  the  comforts  of  their  house, 
which  even  a  stranger  may  do  in  such  a  case,  but  also  to  advise 

her  to  come  and  remain  there And  the  same  doctrine  is 

applicable,  in  my  judgment,  to  a  case  where  the  advice  is  given 
by  a  parent  in  the  honest  belief,  justified  by  information  received 
by  him,  that  such  circumstances  exist,  although  the  information 
may  subsequently  prove  to  have  been  unfounded.  It  is  enough 
for  his  protection  that  he  was  warranted  in  such  belief,  and 
acted  from  pure  motives":  White  v.  Eoss,  47  Mich.  172,  10  N. 
W.  188;  Tasker  v.  Stanley,  153  Mass.  148,  26  N".  E.  417. 

It  was  held  in  Holtz  v.  Dick,  42  Ohio  St.  23,  51  Am.  Rep.  791, 
that  "if  the  motive  of  the  intervening  person  [a  parent]  was  pure 
and  the  appearances  seemed  to  indicate  necessity  for  interference, 
there  can  be  no  recovery,  though  no  occasion  for  interference 
really  existed."  "Much  will  be  forgiven  the  parents  of  a  wife," 
the  court  say,  "who  honestly  interfere  in  her  behalf,  though  the 
interference  was  ^**  wholly  unnecessary,  and  may  have  been 
detrimental  to  her  interest  and  happiness  as  well  as  that  of  her 
husband;  still  when  the  motive  was,  not  the  protection  of  the 
wife,  but  hatred  and  ill-will  of  the  husband,  it  is  no  answer  to 
his  action  that  the  offenders  were  his  wife's  parents";  Rabe  v. 
Hanna,  5  Ohio,  530 ;  Gernerd  v.  Gernerd,  185  Pa.  St.  233,  64 
Am.  St.  Rep.  646,  39  Atl.  884;  Lockwood  v.  Lockwood,  67  Minn. 
476,  70  N.  W.  784. 

Some  authorities  seem  to  hold  that  the  intent  alone  of  the 
parent  is  decisive.  In  a  recent  Mississippi  case  it  is  said."The 
question  must  always  be,  Was  the  father  moved  by  malice,  or 
was  he  moved  by  proper  parental  motives  for  the  welfare  and 
happiness  of  his  child  ?  In  his  advice,  and  in  his  action,  he  may 
have  erred  as  to  the  wisest  and  best  course  to  be  taken  in  dealing 
with  a  question  so  delicate  and  so  difficult,  but  he  is  entitled  in 
every  case  to  have  twelve  men  pass  upon  the  integrity  of  his  in- 
tentions" :  Tucker  v.  Tucker,  74  Miss.  93, 19  South.  955. 

"The  action  for  seducing  the  wife  away  from  the  husband  is 
by  no  means  confined  to  the  case  of  improper  and  adulterous  re- 
lations; but  it  extends  to  all  cases  of  wrongful  interference  in 
the  family  affairs  of  others  whereby  the  wife  is  induced  to  leave 
the  husband If,  however,  the  interference  is  by  the  par- 
ents of  the  wife,  on  an  assumption  that  the  wife  is  ill-treated  lo 
an  extent  that  justifies  her  in  withdrawing  from  her  husband's 
society  and  control,  it  may  reasonably  be  presumed  that  they 
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have  acted  with  commendable  motives,  and  a  clear  case  of  want 
of  justification  may  be  justly  required  to  be  shown  before  they 
should  be  held  responsible" :  Cooley  on  Torts,  2d  ed.,  264, 

After  citing  with  approval  the  words  of  Chancellor  Kent  in 
Hutcheson  v.  Peck,  6  Johns.  196,  Mr.  Schouler  says:  "But  this 
does  not  justify  even  a  parent  in  hostile  interference  against  the 
husband ;  and  the  father  must  give  up  his  daughter  whenever  she 
wishes  to  return,  unless  the  proper  tribunal  has  decided  other- 
wise ;  though  he  might,  we  suppose,  by  fair  arguments,  urged  to 
promote  her  true  good,  seek  to  persuade  her  from  returning.  The 
legal  doctrine  seems  to  be  this,  that  honest  motives  may  shield  a 
parent  from  the  consequences  of  indiscretion,  while  adding  noth- 
ing to  the  right  of  actual  control ;  the  intent  with  which  the  par- 
ent acted  being  the  ^®*  material  point  rather  than  the  justice 
of  the  interference":  Schouler's  Domestic  Kelations,  3d  ed., 
sec.  41, 

In  the  instruction  complained  of  in  the  case  at  bar,  the  jury 
were  told,  in  substance,  that  if  the  separation  of  plaintiff's  wife 
from  him  was  the  result  of  the  active  interference  of  the  defend- 
ants, either  by  threats,  persuasion,  or  arguments,  then  the  de- 
fendants were  liable.  This  instruction,  unqualified  as  it  was, 
was  erroneous,  and  placed  upon  the  defendants  a  much  more 
grievous  burden  of  justification  than  parents  in  such  cases  ought 
to  be  compelled  to  bear. 

It  is  unnecessary  to  consider  the  remaining  exceptions  further 
than  to  say  that  we  perceive  no  error  in  the  rulings  complained 
of. 

Exceptions  sustained. 


ALIENATION  OP  APFEOTION&-PARBNT'S  ADVICE.— In 
case  of  unhappiness  and  disagreement  between  a  married  couple, 
the  law  recognizes  the  right  of  a  parent  to  advise  the  son  or  daugh- 
ter; and  when  such  advice  Is  given  in  good  faith  and  results  in  a 
separation,  the  act  does  not  give  the  Injured  party  a  right  of  action: 
Brown  v.  Brown,  124  N.  O.  19,  70  Am.  St  Rep.  574,  32  S.  B.  320: 
monographic  note  to  Fratini  v.  Caslina,  44  Am.  St  Bep.  851. 


Oct.  1900.]  Hatch  v.  First  Nat.  Bank.  401 


HATCH  V.  FIRST  NATIONAL  BANK. 

[94  Me.  348,  47  Atl.  908.] 

NEGOTIABLE  INSTRUMENTS  ARE  SUCH  AS  RUN  TO 
ORDER  OR  BEARER,  payable  In  money,  for  a  certain,  definite 
sum,  on  demand,  at  sij?ht,  or  In  a  certain  time,  or  upon  the  hap- 
pening of  an  event  which  must  occur,  and  payable  absolutely,  and 
not  upon  a  contingency. 

NEGOTIABLE  INSTRUMENTS.— CERTIFICATES  OF  DE- 
POSIT payable  in  current  funds  to  the  order  of  the  depositor  on 
return  of  the  certificate  properly  indorsed,  with  interest  at  three 
per  cent  per  annum,  if  on  deposit  six  months,  are  negotiable  instru- 
ments. 

NE(JOTIABLE  INSTRUMENTS— CERTIFICATE  OP  DE- 
POSIT—"CURRENT  FUNDS."— The  term  "current  funds,"  when 
used  In  commercial  transactions  as  the  expression  of  the  medium 
of  payment,  must  be  construed  to  mean  current  money,  and  a  cer- 
tificate of  deposit  payable  in  current  funds  Is,  in  this  respect,  ne- 
gotiable. 

NEGOTIABLE  INSTRUMENTS.— CERTIFICATES  OF  DE- 
POSIT made  "payable  on  their  return  properly  indorsed"  create 
no  such  contingency  as  to  payment  as  renders  them  non-negotiable. 

NEGOTIABLE  INSTRUMENTS.— CERTIFICATES  OF  DE- 
POSIT payable  on  demand  "with  Interest  at  three  per  cent  per 
annum,  If  on  deposit  six  months,"  are  not  rendered  non-negotiable 
by  such  interest  clause. 

APPELLATE  PRACTICE.— EXCEPTIONS  do  not  Ue  to  rul- 
ings that  fall  to  raise  questions  of  law. 

L.  B.  Waldron,  for  the  plaintiff. 

J.  and  J.  W.  Crosby,  for  the  defendant. 

850  SAVAGE,  J.  This  action  is  brought  by  the  plaintiff  as 
indorsee  on  a  certificate  of  deposit  of  the  following  tenor: 

"The  First  National  Bank,  Dexter,  Maine,  Jan.  6th,  1897. 

"Olive  Hodge  has  deposited  in  this  bank  five  hundred  and  sixty 
dollars  payable  in  current  funds  to  the  order  of  herself  on  return 
of  this  certificate  properly  indorsed. 

"Int.  at  3  per  cent  per  annum  if  on  deposit  6  mos. 

"No.  2236.  C.  M.  SAWYER, 

"Cashier.'' 

The  defendant  requested  the  presiding  justice  to  rule  that  the 
action  could  not  be  maintained  by  the  plaintiff,  as  indorsee,  for 
the  reason  that  the  certificate  of  deposit  in  question  was  not  a 
negotiable  instrument.  The  presiding  justice  declined  so  to  rule, 
and  the  defendant  excepted. 

The  defendant  contends  that  the  instrument  is  non-negotiable 
for  three  reasons :  First,  because  it  was  written  payable  in  "cur- 
Am.  St.  Rep..  Vol.  LXXX-2G 
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rent  funds" ;  secondly,  because  of  the  clause,  "Int.  at  3  per  cent 
per  annum,  if  on  deposit  6  mos.^' ;  and  lastly,  because  of  the  con- 
dition of  payment  expressed  in  the  words,  "on  return  of  this  cer- 
tificate properly  indorsed.'* 

That  a  certificate  of  deposit,  as  such,  is  a  negotiable  instru- 
ment is  held  by  almost  unanimous  authority :  2  Daniel  on  Nego- 
tiable Instruments,  sec.  1702;  Miller  v.  Austen,  13  How.  218; 
end  is  not  here  denied  by  the  learned  counsel  for  the  defendant. 
They  only  contend  against  certain  features  in  the  certificate  be- 
fore us.  This  court,  following  universal  authority,  has  recently 
defined  a  negotiable  instrument  to  be  one  which  runs  to  order 
or  bearer,  is  payable  ^*  in  money,  for  a  certain,  definite  sum, 
on  demand,  at  sight,  or  in  a  certain  time,  or  upon  the  happening 
of  an  event  which  must  occur,  and  payable  absolutely  and  not 
upon  a  contingency:  Eoads  v.  Webb,  91  Me.  406,  64  Am.  St. 
Rep.  246,  40  Atl.  128.  If  the  certificate  in  question  does  not 
conform  to  these  requirements,  it  must  be  held  to  be  non-nego- 
tiable. 

The  first  objection  is  that  it  is  not  made  payable  in  "money," 
that  "current  funds,"  in  which  it  is  made  payable,  should  not  be 
judicially  interpreted  to  mean  "money."  We  do  not  think  thia 
contention  should  prevail.  This  subject  has  been  discussed  ex- 
haustively by  many  courts,  and  the  conclusions  they  have  reached 
on  the  one  side  and  the  other  are  not  in  harmony.  But  we  think 
that  the  modern  and  better  doctrine  is  that  the  terra  "current 
funds,"  when  used  in  commercial  transactions  as  the  expression 
of  the  medium  of  payment,  should  be  construed  to  mean  current 
money,  funds  which  are  current  by  law  as  money,  and  that,  when 
thus  construed,  a  certificate  of  deposit  payable  in  current  fimds 
is  in  this  respect  negotiable.  It  is  well  known  that  certificates 
of  deposit  are  commonly  made  payable  in  "currency"  or  in  "cur- 
rent funds,"  and  we  believe  that  the  interpretation  we  have  given 
is  in  accord  with  the  universal  understanding  of  parties  giving 
and  receiving  these  instruments,  an  understanding  which  we 
should  resort  to  as  an  aid  to  interpretation,  unless  the  words 
themselves  fairly  import  some  other  meaning.  Some  courts  hold 
that  evidence  may  be  received  to  show  the  meaning  of  the  terms 
"currency,"  "current  funds."  But,  in  the  absence  of  evidence, 
these  courts  come  to  opposite  conclusions.  For  instance,  in  Iowa, 
the  court  holds  that  notes  payable  in  currency  are  prima  facie 
non-negotiable,  but  that  evidence  may  be  received  to  prove  that 
the  word  "currency"  describes  that  which  by  custom  or  law  is 
money,  and  thus  the  instruments  may  be  shown  to  be  commercial 
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paper:  Huse  v.  Hamblin,  29  Iowa,  501,  4  Am.  Eep.  244.  On  the 
other  hand,  in  Michigan,  it  was  held  that  where  a  certificate  of 
deposit  was  made  payable  in  currency,  *'prima  facie,  at  least,  that 
must  be  held  to  mean  money  current  by  law,  or  paper  equivalent 
in  value  circulating  in  the  business  community  at  par."  "Such 
we  think,"  said  the  court,  "is  the  general  signification,  the  fair 
import  and  the  ordinary  legal  effect  of  the  term":  Phelps  v. 
Town,  14  Mich.  374;  Phoenix  Ins.  Co.  v.  Allen,  11  Mich.  501^ 
83  Am.  Dec.  756. 

^^^  Still  other  authorities  hold  that  the  terms  "currency"  or 
"current  funds"  used  in  commercial  paper,  ex  vi  termini,  mean 
money.  Judge  Campbell,  in  Black  v.  Ward,  27  Mich.  191,  15 
Am.  Eep.  162,  after  a  critical  examination  of  a  mass  of  authori- 
ties, declared  that,  with  few  exceptions,  "the  general  course  of 
authority  is  in  favor  of  the  negotiability  of  paper  payable  in  cur- 
rency, or  in  current  funds.  And  these  decisions  rest  upon  the 
ground  that  those  terms  mean  money,  as  the  necessity  of  having 
negotiable  paper  payable  in  money  is  fully  recognized." 

"The  term  'funds,' "  say  the  court  in  Galena  Ins.  Co.  v.  Kup- 
fer,  28  111.  332,  81  Am.  Dec.  284,  "as  employed  in  commercial 
transactions,  usually  signifies  money.  Then  the  term  'current 
funds'  means  current  money,  par  funds,  or  money  circulating 
without  any  discount."  Respecting  an  instrument  payable  in 
"current  funds,"  the  Maryland  court  said:  "The  words  'current 
funds,'  as  used  in  the  paper  before  us,  mean  nothing  more  or  less 
than  current  money,  and  so  construed  the  instrument  was  nego- 
tiable": Laird  v.  State,  61  Md.  311.  See,  also.  Miller  v.  Race, 
1  Burr.  452;  1  Smith's  Leading  Cases,  808.  The  supreme  court 
of  the  United  States  had  occasion,  in  Bull  v.  Bank  of  Kasson, 
123  U.  S.  105,  8  Sup.  Ct.  Rep.  63,  to  pass  upon  the  negotiability 
of  an  instrument  which  had  been  made  payable  in  "current 
funds."  That  court  said :  "Undoubtedly,  it  is  the  law  that,  to  be 
negotiable,  a  bill,  promissory  note,  or  check,  must  be  payable  in 
money,  or  whatever  is  current  as  such  by  the  law  of  the  country 
where  the  instrument  is  drawn  or  payable.  There  are  numerous 
cases  where  a  designation  of  the  payment  of  such  instruments 
in  notes  of  particular  banks  or  associations,  or  in  paper  not  cur- 
rent as  money,  has  been  held  to  destroy  their  negotiability.  But 
within  a  few  years,  commencing  with  the  first  issue  in  this  coun- 
try of  notes  declared  to  have  the  quality  of  legal  tender,  it  has 
been  a  common  practice  of  drawers  of  bills  of  exchange  or  checks, 
or  makers  of  promissory  notes,  to  indicate  whether  the  same  are 
to  be  paid  in  gold  or  silver,  or  in  such  notes;  and  the  term  'cur- 
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rent  funds'  has  been  used  to  designate  any  of  these,  all  being 
current  and  declared,  by  positive  enactment,  to  be  legal  tender. 
It  was  intended  to  cover  whatever  was  receivable  and  current  ^®* 
by  law  as  money,  whether  in  the  form  of  notes  or  coin.  Thus 
construed,  we  do  not  think  the  negotiability  of  the  paper  in  ques- 
tion was  impaired  by  the  insertion  of  those  words" :  See  Chrysler 
V.  Renois,  43  N.  Y.  209 ;  Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312;  Citizens'  Nat.  Bank  v.  Brown,  45  Ohio  St.  39, 
4  Am.  St.  Rep.  626,  11  K  E.  799;  Telford  v.  Patton,  144  111. 
Gil,  33  N.  E.  1119.  The  case  of  Klauber  v.  Biggerstaff,  47  Wis. 
551,  32  Am.  Rep.  773,  3  N.  W.  357,  holding  that  a  certificate  of 
deposit  payable  in  currency  is  negotiable  is  sometimes  cited  as 
distinguishing  between  "currency"  and  "current  funds,"  but  we 
think  the  distinction  is  more  in  language  than  in  meaning,  for 
the  Wisconsin  court,  after  carefully  defining  the  term  "cur- 
rency," add:  "This  construction  of  the  term  'currency'  might, 
perhaps,  properly  be  extended  to  the  term  'current  funds.'  It 
must  extend  to  the  latter  term  whenever  it  is  used  in  the  legal 
sense  of  money." 

Another  contention  of  the  defendant  is,  that  the  certificate  of 
deposit  is  not  negotiable  because  it  is  not  payable  absolutely,  but 
only  contingently,  "on  return  of  this  certificate  properly  in- 
dorsed." We  think  this  is  not  such  a  contingency  as  affects  the 
negotiability  of  the  certificate.  The  language  expresses  no  more 
than  the  law  implies  as  the  duty  of  the  holder  in  the  absence  of 
any  such  stipulation:  2  Daniel  on  Negotiable  Instruments,  sec. 
1707;  Smilie  v.  Stevens,  39  Vt.  315. 

Further,  it  is  contended  that  this  certificate  is  uncertain  as  to 
amount,  by  reason  of  the  iaterest  clause;  and  therefore  is  not 
negotiable.  No  time  of  payment  is  mentioned  in  the  certificate. 
It  is  accordingly  payable  on  demand.  If  payment  be  demanded 
at  any  time  within  six  months,  the  amount  payable  is  certain; 
it  is  the  face  of  the  certificate.  If  payment  be  not  demanded  un- 
til after  six  months,  the  amount  payable  is  equally  certain ;  it  is 
the  face  of  the  certificate  and  interest  to  the  time  of  payment. 
In  this  respect,  the  certificate  is  like  a  note  payable  at  a  time  cer- 
tain, with  interest  at  a  specified  rate,  from  the  date  of  the  note, 
or  from  maturity,  if  it  is  not  paid  at  maturity.  Such  notes  are 
held  negotiable.  As  in  the  case  of  a  note'on  demand  or  on  time, 
the  time  when  it  may  be  actually  paid  is  uncertain,  so  it  is  un- 
certain when  this  certificate  may  be  presented  and  payment  de- 
manded. But  whenever  ^°*  that  may  be,  the  sum  to  become  ab- 
solutely payable  upon  it  at  any  given  time  is  ascertainable  upon 
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its  face,  and  that  is  sufficient:  Smith  v.  Crane,  33  Minn.  144, 
63  Am.  Eep.  20,  22  K  W.  633;  Towne  v.  Kice,  122  Mass.  67; 
Hope  V.  Barker,  112  Mo.  338,  34  Am.  St.  Eep.  387,  20  S.  W. 
667 ;  Crump  v.  Berdan,  97  Mich.  293,  37  Am.  St.  Eep.  345,  56 
N.  W.  559;  1  Daniel  on  Negotiable  Instruments,  sec.  53.  This 
disposes  of  the  exceptions  relating  to  the  negotiability  of  the  cer- 
tificate. 

At  the  trial,  the  plaintiff  claimed  that  Olive  Hodge,  when  she 
indorsed  the  certificate,  gave  it  to  her  as  her  property,  and  this 
the  defendant  denied.  The  defendant  requested  the  presiding 
justice  to  instruct  the  jury  that  "if  it  was  a  mere  gift  made  by 
Olive  Hodge  to  the  plaintiff  in  manner  aforesaid  it  would  not 
authorize  her,  the  plaintiff,  to  demand  payment  of  the  balance 
remaining  unpaid  represented  by  the  certificate  but  still  unpaid 
after  her  [Olive  Hodge's j  death,''  which  request  was  refused, 
and  exception  was  taken. 

We  do  not  think,  upon  the  facts  stated,  that  this  exception 
raises  any  question  of  law.  The  bill  of  exceptions  does  not  state 
what  was  the  "manner  aforesaid"  in  which  the  gift  was  made; 
it  merely  states  that  it  was  "a  question  in  dispute  between  tha 
parties"  whether  there  was  a  gift  or  not. 

If  there  was  a  gift,  which  was  a  question  of  fact,  of  course,, 
the  property  in  the  certificate  remained  in  the  plaintiff  both  be- 
fore  and  after  the  death  of  Olive  Hodge. 

Exceptions  overruled. 


NEGOTIABLE  INSTRUMENTS.— THE  ESSENTIALS  OF  a  ne- 
gotiable note  are  a  date,  an  unconditional  promise  to  pay  money, 
a  fixed  time  for  payment,  a  definite  amount  to  be  paid,  and  a  place 
where  payment  Is  to  be  made:  Nicely  v.  Commercial  Bank,  15  Ind. 
A  pp.  563.  57  Am.  St.  Rep.  245,  44  N.  E.  572. 

NEGOTIABLE  INSTRUMENTS.— A  CERTIFICATE  OF  DE- 
POSIT in  the  usual  form  issued  by  a  banlc  and  made  payable  to 
order  or  bearer  is  negotiable:  Kirkwood  v.  First  Nat  Bank,  40  Neb. 
484,  42  Am.  SL  Rep.  683,  58  N.  W.  1016. 
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SWIFT  V.  GUILD. 

[94  Me.  436,  47  Atl.  912.] 

EXECUTIONS— SALES  UNDER— RECORD  OF  LEVY.— A 
levy  on  land  under  an  execution  is  not  effectual  against  a  stibse- 
quent  purchaser  from  the  judgment  debtor,  without  notice  of  such 
levy,  unless  it  is  recorded  as  provided  by  statute,  but  such  unre- 
corded levy,  if  followed  by  a  regular  sale,  as  against  the  judgment 
debtor,  conveys  title  to  the  purchaser. 

L.  F.  Starrett,  for  the  plaintiff. 

C.  E.  and  A.  S.  Littlefield,  for  the  defendant. 

'*^  STEOUT,  J.  The  contention  is  whether  the  sale  of  the 
land  in  controversy  on  execution,  by  the  officer,  was  valid  and 
sufficient  to  vest  the  title  in  plaintiff's  grantor. 

Sales  by  an  officer  are  in  invitum,  and  his  return  must  show 
compliance  with  the  statute  requirements.  Here  the  officer  re- 
turns that  he  seized  the  land  on  February  21,  1893,  and  on  the 
68me  day  posted  the  required  notices  and  within  the  time  limited 
by  statute  advertised  notice  of  sale,  and  sold  the  property  on 
April  8, 1893 ;  but  his  return  does  not  show  that  within  five  days 
after  the  seizure  he  filed  in  the  registry  of  deeds  "an  attested 
copy  of  so  much  of  his  return  on  the  execution  as  relates  to  the 
seizure,  with  the  names  of  the  parties,  the  date  of  the  execution, 
the  amount  of  the  debt  and  costs  named  therein,  and  the  court  by 
which  it  was  issued,"  as  provided  by  the  Revised  Statutes,  chap- 
ter 81,  section  59.  It  is  claimed  that  this  omission  is  fatal.  No 
other  objection  is  raised. 

The  officer  must  first  seize  the  land.  If  it  is  proposed  to  make 
an  extent  upon  it,  the  seizure  ia  regarded  as  complete  and  the  ex- 
tent commenced  when  the  appraisers  are  chosen  and  sworn :  Al- 
len V.  Portland  Stage  Co.,  8  Me.  210;  Rev.  Stats.,  c.  76,  sec.  22. 

If  proposed  to  sell  a  right  of  redemption,  "the  seizure  on  execu- 
tion is  considered  made  on  the  day  when  notice  of  the  sale  ia 
given" :  Rev.  Stats.,  c.  76,  sec.  38. 

Prior  to  the  enactment  of  chapter  80  of  the  statute  of  1881, 
now  incorporated  in  the  Revised  Statutes,  chapter  76,  section  42, 
unencumbered  land  could  not  be  sold  in  execution.  By  that 
statute  such  real  estate  may  be  sold  "as  rights  of  redeeming  real 
estate  mortgaged  are  taken  on  execution  and  sold."  The  seizure 
in  such  case  is  deemed  complete  when  the  notice  of  sale  is  given. 
Subsequent  proceedings  relate  to  the  ■****  time  of  seizure,  and 
the  sale  may  in  fact  be  made  after  the  return  day  of  the  execu< 
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tion,  if  the  seizure  was  during  its  life:  Rev.  Stats.,  c.  76,  sec. 
38. 

PriofT  to  the  statute,  chapter  241  of  the  laws  of  1880,  now 
contained  in  chapter  81,  section  59,  of  the  Revised  Statutes,  no 
record  of  a  seizure  on  execution  was  required  for  any  purpose. 
If  the  seizure  was  made  by  posting  notice,  in  case  of  sales  of  equi- 
ties, or  by  choosing  and  having  sworn  the  appraisers,  in  case  of 
an  extent — and  these  proceedings  were  followed  to  completion  as 
provided  by  law — the  title  of  the  judgment  debtor  passed  as  of 
the  date  of  the  seizure;  all  intervening  attachments  or  convey- 
ances were  cut  off:  French  v.  Allen,  50  Me.  437.  But  it 
was  obvious  that  after  such  seizure,  and  before  sale  or  extent, 
the  debtor  might  convey  the  land  to  a  bona  fide  purchaser,  who 
had  no  knowledge  of  the  seizure  and  no  means  of  acquiring  it, 
and  such  purchaser  might  find  his  title  invalid,  as  a  result  of  a 
subsequent  sale  or  extent  upon  the  land. 

To  obviate  this  danger,  and  to  afford  protection  to  innocent 
parties,  the  statute  was  amended  so  as  to  provide,  as  it  now  does, 
that  "no  seizure  of  real  estate  on  execution.  Where  there  is  no 
siibsisting  attachment  thereof  made  in  the  suit  in  which  such 
execution  issues,  creates  any  lien  thereon,"  unless  recorded  with- 
in five  days.  It  will  be  observed  that  a  record  of  seizure  is  not 
required,  if  there  was  an  existing  attachment,  because  the  rec- 
ord of  that  would  be  notice  of  the  encumbrance.  As  against 
the  judgment  debtor,  the  seizure  is  good,  if  not  recorded,  but 
it  does  not  create  a  lien  which  may  displace  subsequent  bona 
fide  purchasers  without  notice.  That  such  is  the  true  construc- 
tion of  the  statute  is  apparent  from  the  later  language  of  the 
same  section,  that  if  the  copy  of  the  officer's  return  is  "not  so 
filed  the  seizure  takes  effect  from  the  time  it  is  filed."  The 
same  provision  is  made  as  to  recording  attachments.  In  neither 
case  is  the  attachment  or  seizure  declared  invalid,  if  not  re- 
corded within  five  days,  nor  is  a  new  attachment  or  seizure  re- 
quired, but  the  protective  lien  attaches  when  the  record  is  made, 
deriving  its  vitality  from  the  antecedent  seizure  or  attachment. 
The  record  is  important  to  protect  innocent  parties ;  it  is  of  no 
importance  to  the  debtor.  He  does  not  *^  suffer  if  a  record  is 
never  made,  nor  can  he  be  injured  by  a  subsequent  sale  or  ex- 
tent upon  the  land,  under  an  imrecorded  seizure. 

As  against  this  defendant,  the  judgment  debtor,  the  seizure 
and  sale  in  this  case  were  sufficient  to  vest  the  title  in  the  pur- 
chaser, the  plaintiff's  grantor,  although  the  seizure  was  not  re- 
corded in  tiie  registry  of  deeds.    It   would    be    otherwise    as 
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against  a  bona  fide  purchaser,  after  the  seizure  and  before  the 
Bale,  who  had  no  notice  of  the  seizure  on  execution:  Houghton 
V.  Bartholomew,  10  Met  138,  approved  by  this  court  in  Hobba 
V.  Walker,  60  Me.  184;  Bagley  v.  Bailey,  16  Me.  154.  In  Carle- 
ton  V.  Eyerson,  59  Me.  438,  and  Bessey  v.  Vose,  73  Me.  217,  the 
rights  of  innocent  parties  were  involved. 

Eegistry  laws  are  designed  for  the  protection  of  innocent 
parties,  and  should  be  so  construed  as  to  effect  that  object,  and 
not  operate  an  injustice.  In  this  view  the  courts  have  very 
generally  held  that  actual  notice  of  a  prior  conveyance  or  other 
infirmity  of  title  is  equivalent  to  registry:  Houghton  v.  Bar- 
tholomew, 10  Met.  138. 

The  ruling  excepted  to  was  in  accordance  with  these  views. 

Exceptions  overruled. 


EXECUTION.  RECORDING.— It  is  necessary  to  the  validity  of 
a  levy  of  execution  on  real  estate  that  the  execution  and  the  offi- 
cer's return  thereon  should  be  recorded  within  the  life  of  the  exe- 
cution and  before  the  return:  Little  v.  Sleeper,  37  Vt  105,  86  Am. 
Dec.  697.    But  see  Bagley  v.  Ward,  37  OaL  121,  99  Am.  Dec.  250. 


GETCHELL  v.  BIDDEFOED   SAVINGS  BANK. 

[94  Ma  452,  47  AtL  895.] 

HUSBAND  AND  WIFB-GIB'TS— DELIVERY.— If  a  husband 
with  his  own  money  buys  corporate  stock  and  has  the  certificates 
made  out  in  the  name  of  his  wife,  but  holds  them  without  deliv- 
ery to  her,  or  expressly  declaring  a  trust  in  her  favor,  the  title  to 
the  stock  does  not  vest  in  her. 

HUSBAND  AND  WIFE— GIFTS— DELIVERY.— If  a  husband 
deposits  his  own  money  in  bank  in  the  name  of  his  wife,  without 
delivering  the  bank-book  to  her,  or  expressly  declaring  a  trust  in 
her  favor,  such  money  does  not  vest  in  her. 

GIFTS— DELIVERY.— To  constitute  a  gift  there  must  be  a 
delivery  to  the  donee  or  an  express  declaration  of  trust  in  his  favor. 

H.  Fairfield  and  L.  E.  Moore,  for  the  plaintiff. 

E.  Stone,  for  the  defendants. 

^®  EMEEY,  J.  These  eases  come  before  the  law  court  upon 
report  with  a  brief  but  comprehensive  record  from  which  all  mere 
formal  and  irrelevant  matters  have  been  eliminated.  By  making 
up  such  a  record,  counsel  have  saved  their  clients  expense  and 
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costs,  and  have  presented  the  case  more  clearly,  without  in  the 
least  endangering  any  right.     Such  a  course  is  commended. 

The  competent  evidence  leads  us  to  believe  the  following  to  be 
the  material  facts.  Mr.  Moore,  in  the  lifetime  of  his  wife,  pur- 
chased five  shares  in  the  Biddeford  National  Bank,  which  he 
paid  for  with  his  own  money.  The  certificates,  however,  were  at 
bis  request  made  out  in  the  name  of  his  wife.  These  certificates 
he  kept  in  his  own  files  in  the  bank  vault,  and  he  drew  the  divi- 
dends, receipting  for  them  in  his  own  name.  It  does  not  appear 
that  his  ■**'^  wife  ever  had  the  certificates  or  ever  knew  that  the 
shares  were  in  her  name.  After  her  death,  Mr.  Moore  surren- 
dered the  certificates  to  the  bank  and  induced  the  bank  officers  to 
issue  new  certificates  in  his  own  name. 

Also  in  his  wife's  lifetime,  Mr.  Moore  deposited  a  sum  of  his 
own  money  in  her  name  in  the  York  County  Savings  Bank,  tak- 
ing out  a  deposit-book  in  her  name.  Later  he  withdrew  this  de- 
posit from  that  bank  and  deposited  it  in  the  Biddeford  Savings 
Bank  and  again  taking  out  a  deposit-book  in  her  name.  This 
book  was  kept  at  the  bank,  Mr.  Moore  being  one  of  its  officers. 
It  does  not  appear  that  either  deposit-book  was  ever  seen  by  Mrs. 
Moore,  or  that  she  ever  knew  of  either  deposit.  Shortly  after 
her  death,  Mr.  Moore  induced  the  bank  to  pay  to  him  the  entire 
deposit. 

Mr.  Moore  did  not  make  to  either  bank,  or  to  his  wife,  any 
statement  of  his  purpose  in  either  of  these  transactions.  So  far 
as  appears,  he  had  the  stock  and  money  put  in  his  wife's  name 
merely  for  his  own  convenience,  or  to  become  her  property  in  case 
she  should  survive  him,  but  otherwise  to  remain  his  property. 

Mr.  Moore,  however,  survived  his  wife  some  eight  years.  After 
his  death  her  heirs  procured  the  appointment  of  the  plaintiff  as 
administrator  upon  her  estate.  The  plaintiff  thereupon  brought 
a  bill  in  equity  against  the  National  Bank  to  compel  it  to  issue 
to  him  as  such  administrator  certificates  for  the  five  shares  of  its 
stock.  He  also  brought  an  action  at  law  against  the  Savings 
Bank  to  recover  the  amount  of  the  deposit  standing  in  her  name 
at  her  death. 

We  have  no  occasion  to  consider  what  would  have  been  Mrs. 
Moore's  right  in  this  property  after  the  death  of  her  husband  had 
she  survived  him,  for  she  did  not  survive  him.  Nor  is  it  the 
question  whether  the  transactions  above  recited  operated  to  vest 
in  Mrs.  Moore  in  her  lifetime  the  strict  legal  title  to  the  proper- 
ty. That  might  be,  and  yet  the  actual  beneficial  ownership  re- 
main all  the  time  in  Mr.  Moore.    In  such  case  she  would  simply 
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have  held  that  legal  title  in  trust  for  him,  and  the  court  could 
compel  her  administrator  to  transfer  it  to  the  administrator  of 
Mr.  Moore's  estate:  Gray  v.  Jordan,  87  Me.  140,  32  Atl.  793. 
The  only  question  is  *****  whether  the  actual,  beneficial  owner- 
ship was  transferred  to  Mrs.  Moore,  for,  if  it  was  not,  her  admin- 
istrator cannot  maintain  a  suit  against  either  bank  for  yielding 
up  the  property  to  the  actual  beneficial  owner.     • 

That  such  ownership  was  not  transferred  to  Mrs.  Moore  must 
be  apparent.  There  was  no  gift  completed  by  delivery,  nor  was 
there  any  complete  declaration  of  trust  in  her  favor — one  or  the 
other  of  which  was  essential  to  vest  the  property  in  her:  Robin- 
son V.  Ring,  72  Me.  140,  39  Am.  Rep.  308 ;  Northrop  v.  Hale, 
73  Me.  66-71;  Norway  Sav.  Bank  v.  Merriam,  88  Me.  146,  33 
Atl.  840. 

The  plaintiff  urges  that,  as  between  husband  and  wife,  it  should 
be  presumed  that  a  gift  was  intended.  That  relationship  is  a 
circumstance,  but  not  a  controlling  one.  Even  if  a  gift  was  in- 
tended, it  was  not  perfected:  Kennebec  Sav.  Bank  v.  Fogg,  83 
Me.  374,  22  Atl.  251. 

Bill  in  equity  dismissed  with  costs.  Judgment  for  the  defend- 
ant in  the  action  at  law. 


GIFT.— WHERE  ONE  DEPOSITS  MONEY  In  a  savings  bank 
in  the  name  of  another,  without  any  declaration  of  trust,  and  re- 
tains the  deposit-book  until  his  death,  a  gift  is  not  effected:  Rob- 
inson V.  Ring,  72  Me.  140,  39  Am.  Rep.  30&  See,  further,  the  mono- 
graphic note  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  219-222;  Den- 
igan  V.  San  Francisco  Sav.  Union,  127  Gal.  142.  78  Am.  St.  Rep. 
85,  50  Pac  390, 


WEEKS  V.  CRIE. 

[94  Me.  458,  48  Aa  107.] 

CONTRACTS.-THE  STATUTE  OF  FRAUDS  Is  as  appUcable 
to  executory  as  to  executed  contracts. 

CONTRACTS— STATUTE  OF  FRAUDS.— If  there  are  two 
separate  contracts  for  the  sale  of  different  articles,  the  acceptance 
and  receipt  of  one  of  the  articles  do  not  talce  the  contract  for 
the  other  out  of  the  statute  of  frauds;  but  If  there  is  but  one  con- 
tract for  the  sale  of  the  two  articles,  negotiated  it  may  be  succes- 
sively, delivery  and  acceptance  of  one  of  the  articles  takes  the 
other  out  of  the  statute. 

CONTRACTS— STATUTE  OF  FRAUDS.— ACCEPTANCE 
and  receipt  of  part  of  the  articles  purchased  under  one  contract 
of  sale,  or  of  all  of  one  class  of  articles  so  purchased,  necessarily 
take  the  whole  contract  out  of  the  statute  of  frauds. 
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CONTRACTS— STATUTE  OF  FRAUDS.— The  application  of 
the  statute  of  frauds  in  the  case  of  the  purchase  of  a  number  of 
articles  at  the  same  transaction  depends  upon  whether  there  is 
one  contract  or  more,  in  many  instances,  and  the  fact  that  a  sep- 
arate price  Is  agreed  upon  for  each  article,  or  even  that  each  article 
Is  laid  aside  as  purchased,  makes  no  difference  so  long  as  the  dif- 
ferent purchases  are  so  connected  In  time  and  place,  or  In  the  con- 
duct of  tlie  parties,  that  the  whole  may  be  fairly  considered  as 
one  transaction. 

CONTRACTS-ENTIRETY.— Whether  negotiations  for  sep- 
arate articles  result  In  one  entire  contract  for  the  whole,  or  whether 
the  contract  for  each  remains  separate  and  distinct,  may  depend 
upon  many  circumstances  and  raises  a  question  of  fact  which  Is 
properly  passed  upon  by  the  jury. 

CONTRACTS-ENTIRETY.— If  the  circumstances  are  such  as 
to  lead  to  a  reasonable  supposition  that  the  parties  intended  that 
a  whole  series  should  constitute  but  one  trade  or  transaction,  they 
may  be  regarded  as  one  entire  contract;  otherwise  not, 

J.  E.  Moore,  for  the  plaintiff. 

R.  F.  and  J.  R.  Dunton,  for  the  defendants. 

460  SAVAGE,  J.  At  the  trial  of  this  case,  the  plaintiff 
claimed  and  introduced  evidence  tending  to  show  that  the  de- 
fendants, in  November,  1898,  orally  agreed  to  sell  him  from  three 
to  five  hundred  drums  of  hake  at  one  dollar  and  sixty-five  cents 
per  kentle,  to  be  delivered  at  Rockland  when  called  for  by  him ; 
and  at  the  same  interview  agreed  to  sell  him  ten  barrels  of  split 
herring  at  four  dollars  and  twenty-five  cents  per  barrel,  to  be  de- 
livered in  Rockland  *®^  by  next  boat  from  Criehaven,  which 
would  be  within  one  week;  that  he,  the  plaintiff,  orally  agreed 
with  the  defendants  to  purchase  the  hake  and  the  herring  upon 
these  terms.  It  was  admitted  by  the  defendants  that  they  sold 
the  herring  to  the  plaintiff,  as  claimed,  and  that  they  were  de- 
livered according  to  the  agreement,  and  paid  for  by  the  plaintiff. 
The  plaintiff,  in  January,  1899,  demanded  three  hundred  drums 
of  hake  to  be  delivered  in  accordance  with  the  alleged  agreement, 
but  the  defendants  refused  to  deliver  them ;  and  to  recover  dam- 
ages for  that  alleged  breach  of  contract  this  action  was  brought. 

The  defendants  denied  that  they  agreed  to  sell  any  hake  to 
the  plaintiff.  But  the  jury,  under  instructions  to  which  no  ex- 
ceptions were  taken,  have  found  they  did  make  such  a  contract. 
In  this  contingency,  the  defendants  claim  that,  if  any  such  con- 
tract of  sale  was  made,  it  was  oral  merely,  and,  being  for  more 
than  thirty  dollars,  it  was  invalid  under  the  statute  of  frauds. 
The  case  shows  that  no  memorandum  w^  made,  and  nothing 
was  given  in  earnest  to  bind  the  bargain;  and  the  defendants 
claim  that  no  part  of  the  goods  sold  were  accepted  and  received 
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by  the  pijrchaser,  so  as  to  bind  the  defendants  to  deliver  the  hake. 
This  last  proposition  is  controverted  by  the  plaintiff,  and  here- 
on, as  will  be  seen,  the  case  hinges. 

The  presiding  justice,  among  otho*  things,  instructed  the  jury 
that  "if  the  contract  for  the  hake  and  the  contract  for  the  her- 
ring were  made  at  the  same  interview,  even  if  the  contract  for 
the  hake  was  finished  and  concluded  before  the  contract  for  the 
herring  was  made,  that  even  under  those  circumstances  the  de- 
livery of  the  herring  would  take  the  sale  of  the  hake  out  of  the 
statute  of  frauds,"  and  further,  that  "if  the  defendants  agreed  to 
sell  the  hake  in  controversy  here  to  the  plaintiff,  and  the  plaintiff 
agreed  to  purchase  them — if  their  minds  concurred  in  making 
such  a  contract — the  plaintiff  would  be  entitled  to  recover,  re- 
gardless of  the  statute  of  frauds." 

To  these  instructions  the  defendants  have  excepted.  It  will 
be  observed  that  the  presiding  justice  in  both  instructions  vir- 
tually withdrew  from  the  jury  the  consideration  of  any  facts 
upon  which  ^^^  the  defense  of  the  statute  of  frauds  was  based. 
In  the  latter  instruction  he  did  so  expressly.  He  placed  the 
right  of  the  plaintiff  to  recover  solely  upon  the  determination  of 
the  question  whether  there  was  in  fact  an  agreement  of  sale  be- 
tween the  parties — whether  their  minds  met  But  in  the  former 
instruction  he  no  less  withdrew  from  the  jury  the  consideration 
of  the  statute  of  frauds,  for  he  instructed  the  jury  that  the  de- 
livery of  the  herring,  a  fact  not  in  dispute,  would  take  the  sale 
of  the  hake  out  of  the  statute  "if  the  contract  for  the  hake  and 
the  contract  for  the  herring  were  made  at  the  same  interview," 
a  fact  likewise  not  in  dispute,  if  any  contract  was  made  for  the 
hake.  That  is,  the  defendants,  by  their  bill  of  exceptions,  do 
not  show  or  claim  that  if  any  contract  was  in  fact  made  for  the 
hake,  it  was  not  made  at  the  same  interview  in  which  the  con- 
tract for  the  herring  was  made.  That  question  does  not  appear 
to  have  been  controverted.  If  it  was,  it  was  incumbent  on  the 
defendants  to  have  made  it  appear  so  in  their  bill  of  exceptions. 
The  only  question,  therefore,  really  passed  upon  by  the  jury  un- 
der either  instruction,  or  both  combined,  was  whether  the  parties 
made  a  contract  for  the  hake,  and  the  jury  found  that  they  did. 

The  statute  of  frauds  (Kev.  Stats.,  c.  Ill,  sec.  4)  provides 
that  "no  contract  for  the  sale  of  goods,  wares,  or  merchandise, 
for  thirty  dollars  or  more,  shall  be  valid,  imless  the  purchaser 
accepts  and  receives  part  of  the  goods,  or  gives  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment  thereof,  or  some 
note  or  memorandum  thereof  is  made  and  signed  by  the  party 
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to  be  charged  thereby,  or  by  his  agent."  The  contracts  for  the 
hake  and  the  herring,  regarding  them  now  separately,  were  both 
executory  contracts.  One  applied  to  three  hundred  drums  of 
haice,  with  an  option  in  the  purchaser  to  take  not  exceeding  five 
hundred  drums,  to  be  delivered  when  called  for;  the  other  ap- 
plied to  ten  barrels  of  herring,  to  be  delivered  by  next  boat,  with- 
in one  week.  But  the  statute  of  frauds  is  as  well  applicable  to 
executory  contracts  as  to  executed:  Edwards  v.  Grand  Trunk 
Ey.,  48  Me.  379;  Carman  v.  Smick,  15  N.  J.  L.  252;  Oilman  v. 
Hill,  36  K  H.  311. 

The  plaintiff,  however,  contends  that  the  contracts  for  the 
hake  ^**^  and  the  herring  constituted  in  fact  but  one  entire  con- 
tract for  hake  and  herring,  and  that  his  acceptance  and  receipt 
of  the  herring,  a  part  of  the  merchandise  contracted  for,  took 
the  sale  out  of  the  statute,  as  to  the  whole.  The  defendants  ad- 
mit the  "delivery"  of  the  herring,  and  we  understand  from  that 
admission  that  they  also  admit  that  the  herring  were  accepted 
and  received  by  the  plaintiff.  The  phrase  "delivered  by  the 
seller"  is  frequently  used  in  such  cases  in  the  sense  of  "accepted 
and  received  by  the  purchaser,"  and  not  unnaturally,  for  a  re- 
ceipt by  the  purchaser  necessarily  presupposes  a  delivery  by  the 
seller.  This  is  not  entirely  accurate,  however,  for  the  statute 
makes  acceptance  and  receipt  by  the  purchaser  the  test  of  the 
removal  of  the  statutory  bar. 

Now  if  there  were  two  separate  contracts  of  sale,  one  for  the 
herring  and  one  for  the  hake,  it  is  clear  that  the  acceptance  and 
receipt  of  the  herring  did  not  take  the  contract  for  the  hake  out 
of  the  statute,  for  an  acceptance  under  one  contract  cannot  make 
another  contract  valid.  But  if  there  was  in  fact  only  one  con- 
tract, for  both  herring  and  hake,  negotiated  for,  it  may  be,  suc- 
cessively, a  delivery  followed  by  an  acceptance  and  receipt  of  the 
herring  did  take  the  hake  out  of  the  statute.  It  is  unquestion- 
ably the  law, in  such  case,  that  an  acceptance  and  receipt  of  part 
of  the  articles  purchased,  or  of  all  of  one  class  of  articles  pur- 
chased, necessarily  take  the  whole  contract  out  of  the  statute: 
Elliott  V.  Thomas,  3  Mees.  &  W.  170.  So  that  if  the  contract  in 
this  case  was  single  and  entire,  it  was  proper  for  the  presiding 
justice  to  rule  that  the  delivery  of  the  herring  took  the  hake  out 
of  the  statute.  For  although  the  question  whether  there  is  an 
acceptance  and  receipt  under  the  contract  is  ordinarily  for  the 
jury,  yet,  in  this  case,  the  admission  that  the  herring  was  so  ac- 
cepted carried  with  it  necessarily  the  contract  as  to  the  hake, 
provided  only  that  it  was  a  siugle  contract.     There  was  nothing 
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left  on  this  point  for  the  jury  to  decide.  But  this  conclusion  fol- 
lows only  upon  the  assumption  that  there  was  but  a  single  con- 
tract. The  application  of  the  statute  of  frauds,  in  case  of  the  pur- 
chase of  a  number  of  articles  at  the  same  transaction, may  depend 
upon  whether  there  is  one  contract  or  more.  The  mere  fact  that  a 
separate  price  is  agreed  upon  "***  for  each  article,  or  even  that 
each  article  is  laid  aside  as  purchased,  makes  no  difference  so 
long  as  the  different  purchases  are  so  connected  in  time  or  place, 
or  in  the  conduct  of  the  parties,  that  the  whole  may  be  fairly 
considered  as  one  transaction :  Browne  on  the  Statute  of  Frauds, 
sec.  314;  Baldey  v.  Parker,  2  Barn.  &  C.  37;  Scott  v.  Eastern 
Counties  Ey.  Co.,  12  Mees.  &  W.  33.  Such  is  the  common  case 
of  a  number  of  articles  purchased  at  private  sale,  of  a  shopman 
for  instance,  at  the  same  time,  though  at  separate  prices :  Browne 
on  the  Statute  of  Frauds,  sees.  335,  336.  The  same  doctrine 
was  applied  in  a  case  where  the  parties  made  bargains  for  the 
purchase  and  sale  of  several  lots  of  timber,  at  different  places 
some  miles  apart,  the  bargains  being  made  at  the  different  places 
and  at  separate  prices,  but  all  on  the  same  day:  Biggs  v. 
Whisking,  14  Com.  B.  195.  Such  purchases  may  be  regarded  as 
entire,  though  composed  of  separate  parts.  But  whether  such 
negotiations  for  separate  articles  result  in  one  entire  contract 
for  the  whole,  or  whether  the  contract  for  each  remains  separate 
and  distinct,  may  depend  upon  many  circumstances.  It  raises 
a  question  of  fact  properly  to  be  passed  upon  by  a  jury.  Were 
the  transactions  near  in  time  or  place,  or  similar  in  circum- 
stances? What  was  the  conduct  of  the  parties?  Was  the 
seller  a  merchant  engaged  in  the  regular  course  of  his  business 
in  his  shop  or  store  ?  What  was  the  language  used  ?  What  are 
the  proper  inferences  to  be  drawn  as  to  the  intention  of  the  par- 
ties? The  answers  to  these  and  other  like  questions  solve  the 
problem.  If  the  circumstances  are  such  as  to  lead  to  a  reason- 
able supposition  that  the  parties  intended  that  the  whole  series 
of  transactions  should  constitute  one  trade,  they  may  be  regarded 
an  one  entire  contract;  otherwise,  not. 

Now,  in  the  case  at  bar,  the  jury  were  instructed,  in  effect,  that 
if  the  two  contracts  for  sale  were  made  at  the  same  interview, 
that  would  be  sufficient.  We  think  this  ruling  was  erroneous. 
Even  if  there  were  no  other  facts  or  circumstances  to  be  con- 
sidered, which  is  hardly  supposable,  it  cannot  be  said  as  a  matter 
of  law  that  the  mere  fact  that  the  negotiations  for  the  herring 
and  the  hake  were  made  at  the  same  interview  resulted  in  a 
single  contract    They  may  have  constituted  one  contract  only. 


Jan.  1901.]  Lambebton  v.  Grant.  416 

and  they  *^  may  not.    If  not,  then  the  hake  were  not  taken 
out  of  the  statute  by  the  acceptance  of  the  herring.    Whether 
the  negotiations  constituted  one  contract  or  more  was  a  question 
of  fact,  and  should  have  been  submitted  to  tiie  jury. 
Exceptions  sustained. 


CONTRACTS.— THE  STATUTE  OP  FRAUDS  has  no  applica- 
tion to  executed,  but  to  executory  contracts:  Merrell  v.  Witherby, 
120  Ala.  418,  74  Am.  St.  Rep.  39.  23  South.  994,  26  South.  974. 

STATUTE  OF  FRAUDS.— THE  ACCEPTANCE  OF  PART  of 
the  property  sold  takes  a  case  out  of  the  statute  of  frauds:  New 
England  etc.  Co.  v.  Standard  etc.  Co.,  165  Mass.  328,  52  Am.  St. 
Rep.  516,  43  N.  E.  112.  In  case  of  a  joint  order  of  goods  of  dif- 
ferent classes  at  different  prices,  the  delivery  and  acceptance  of  one 
kind  will  be  sufficient;  but  on  a  sale  of  two  diflCerent  articles  to  be 
delivered  at  different  times  and  paid  for  as  delivered,  the  delivery 
and  acceptance  of  one  Avill  not  take  the  contract  out  of  the  statute 
as  to  the  other:  See  the  monographic  note  to  Shindler  v.  Houston, 
49  Am.  Dec,  339. 


LAMBERTON  v.  GRANT. 

[94  Me.  508,  48  Atl.  127.] 

CONSTITUTIONAL  LAW— FOREIGN  JUDGMENTS.— Un- 
der the  provision  of  the  mitioiral  constitution  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  otlier  state,  a  judgment  of  a  court  of 
another  state  is  made,  in  an  action  thereon,  a  debt  of  record,  not 
examinable  upon  its  merits,  but  it  does  not  carry  with  it  into  an- 
other state  the  efficacy  of  a  judgment  upon  property  or  persons  to 
be  enforced  by  execution.  To  give  it  the  force  of  a  judgment  in 
another  state,  it  must  be  made  a  judgment  there,  and  can  be  exe- 
cuted in  the  latter  only  as  its  laws  may  permit.  It  is  put  upon  the 
footing  of  a  domestic  judgment,  by  which  is  meant  not  having  the 
operation  and  force  of  a  domestic  judgment,  but  a  domestic  judg- 
ment as  to  the  merits  of  the  case,  or  subject  matter  of  the  suit. 

STATUTES.— IN  THE  INTERPRETATION  of  a  statute  re- 
couBse  is  properly  had  to  the  decisions  of  the  courts  which  have 
placed  a  construction  upon  it  in  the  state  in  which  it  is  enacted. 
STich  decisions  are  deemed  essentially  part  of  the  law  itself. 

CONTRACTS— REMEDIES— CONFLICT  OF  LAWS.— Reme- 
dies on  contracts  are  to  be  regulated  and  controlled  by  the  law  of 
the  place  where  the  action  is  brought,  and  not  by  the  law  of  the 
place  of  the  contract. 

CONFLICT  OF  LAWS.— STATUTES  OF  LIMITATION  are 
laws  of  process,  and  if  they  do  not  extinguish  the  right  itself,  are 
deemed  to  operate  upon  the  remedy  merely,  and  all  questions  aris- 
ing under  them  must  be  determined  by  the  law  of  the  forum,  and 
not  by  the  law  of  the  situs  of  the  contract. 

LIMITATION  OF  ACTIONS— CONFLICT  OP  LAWS.— If  a 
statute  of  limitations  of  another  state  prescribes  the  effect  of  ab- 
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sence  from  the  state  with  respect  to  the  time  when  an  action  may 
be  commenced,  and  pertains  solely  to  the  remedy,  and  neither  in- 
terprets, qualifies,  nor  extinguishes  the  right,  it  does  not  consti- 
tute a  part  of  a  judgment  of  a  court  of  that  state  nor  follow  it 
beyond  the  limits  thereof,  and  it  cannot  be  asserted  in  support  of 
an  action  in  another  state. 

LIMITATION  OF  ACTIONS-CONFLICT  OF  LAWS.— If  the 
statute  of  limitations  of  a  state  not  only  destroys  the  right  of  action 
but  also  the  cause  of  action,  it  may  be  successfully  invoked  as  a 
bar  to  the  action  in  whatever  state  the  action  may  be  brought. 

LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS.— The 
plea  of  the  statute  of  limitations  to  an  action  instituted  in  one 
state  on  a  judgment  obtained  in  another  is  a  plea  to  the  rem- 
edy, and  the  lex  fori  controls. 

G.  W.  Heselton,  for  the  plaintiff. 

H.  M,  Heath  and  C.  L.  Andrews,  for  the  defendant. 

609  WHITEHOUSE,  J.  This  is  an  action  of  debt  on  a  Judg- 
ment for  nine  thousand  three  hundred  and  thirty-eight  dollars 
and  eighty-five  cents  rendered  by  the  district  court  of  Min- 
nesota November  10,  1877.  The  cause  of  action  on  which  the 
judgment  was  rendered  accrued  September  1,  1873,  through  a 
guaranty  by  the  defendant  of  certain  promissory  notes  dated 
respectively  June  30  and  July  17,  1871.  The  plaintiff  is  a 
resident  of  Minnesota  and  the  defendant  a  resident  of  Farming- 
dale  in  the  state  of  Maine.  The  writ  in  this  case  is  dated  Jan- 
uary 28,  1899. 

It  appears  that  no  part  of  this  judgment  has  ever  been  paid. 
Section  1  of  article  4  of  the  constitution  of  the  United  States 
provides  that  "full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state" ;  and  the  act  of  Congress  passed  May  26,  1790,  after 
providing  the  mode  of  authentication,  declares  that  "the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  whence  the  said  records  are  or  shall  be  taken." 
By  this  law  the  judgment  of  the  court  "is  made  a  debt  of  record, 
not  examinable  upon  its  merits;  but  it  does  not  carry  with  it 
into  another  state  the  efficacy  of  a  *^*®  judgment  upon  property 
or  persons  to  be  enforced  by  execution.  To  give  it  the  force  of 
a  judgment  in  another  state,  it  must  be  made  a  judgment  there 
and  can  only  be  executed  in  the  latter  as  its  laws  may  permit, 
....  It  is  therefore  put  upon  the  footing  of  a  domestic  judg- 
ment ;  by  which  is  meant,  not  having  the  operation  and  force  of 
a  domestic  judgment  but  a  domestic  judgment  as  to  the  merits 
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of  the  case,  or  subject  matter  of  the  suif  * :  McElmoyle  v.  Cohen, 
13  Pet.  312. 

In  the  case  at  bar,  however,  no  question  is  made  respecting 
the  validity  of  the  judgment  in  suit  at  the  time  it  was  rendered 
by  the  court  in  Minnesota.  The  defendant  was  a  resident  of 
that  state  at  the  time  of  the  commencement  of  the  action  in 
which  this  judgment  was  rendered,  and  duly  appeared  by  counsel 
and  answered  to  the  suit.  There  is  no  suggestion,  and  nothing 
upon  the  face  of  the  record  to  show,  that  the  district  court  of 
Minnesota  did  not  have  jurisdiction  of  the  subject  matter  of  the 
suit  as  well  as  of  the  parties  thereto.  Its  adjudication,  there- 
fore, established  the  relation  of  debtor  and  creditor  between  the 
parties  and  determined  the  amount  of  the  indebtedness  as  a 
matter  of  record.  It  was  a  final  and  conclusive  judgment  be- 
tween them. 

But  the  defendant  pleads  nul  tiel  record  and,  in  accordance 
with  the  specification  set  out  in  his  brief  statement,  contends  that 
under  a  statute  of  Minnesota,  which  is  printed  as  a  part  of  the 
record  in  this  case,  the  judgment  in  suit  survived  for  a  period  of 
ten  years  and  no  longer,  and  that  it  accordingly  ceased  to  exist 
as  a  judgment  on  the  tenth  day  of  November,  1887. 

Section  254,  title  21,  of  chapter  66  of  the  General  Statutes  of 
Minnesota  for  1866,  as  amended  by  chapter  67  of  the  Session 
Laws  of  1870,  is  as  follows :  "On  filing  a  judgment-roll,  upon  a 
judgment  requiring  the  payment  of  money,  the  judgment  shall 
be  docketed  by  the  clerk  of  the  court  in  which  it  was  rendered, 
and  in  any  other  county,  upon  filing  in  the  office  of  the  clerk  of 
the  district  court  of  such  county  a  transcript  of  the  original 
docket;  and  thereupon  the  judgment  from  the  time  of  docketing 
the  same  becomes  a  lien  on  all  the  real  property  of  the  debtor  in 
the  county  owned  by  him  at  the  time  of  the  docketing  of  the 
judgment,  or  ^^^  afterward  acquired;  said  judgment  shall  sur- 
vive, and  the  lien  thereof  continue,  for  the  period  of  ten  years 
and  no  longer." 

In  this  amended  form,  the  statute  has  been  in  force  as  the  law 
of  Minnesota  since  February  12,  1870.  In  the  General  Stat- 
utes of  1878,  it  appears  as  section  277  of  chapter  66.  It  is  shown 
by  the  transcript  of  the  record  introduced  in  evidence  that  the 
judgment  in  suit  was  one  for  the  payment  of  money  and  that 
it  was  filed  and  docketed  November  10,  1877.  It  is,  therefore, 
confidently  claimed  in  behalf  of  the  defendant  that  the  rights 
of  the  parties  to  this  suit  must  be  determined  by  the  provisions 
of  this  statute,  and  that  according  to  its  plain  and  unambiguous 
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terms  the  judgment  in  suit  has  been  extinct  more  than  eleven 
years  prior  to  the  commencement  of  this  action.  It  could  "sur- 
vive for  the  period  of  ten  years  and  no  longer"  from  November 
10,  1877. 

In  the  interpretation  of  a  statute  recourse  is  properly  had  to 
thft  decisions  of  the  courts  which  have  placed  a  construction  upon 
it  in  the  state  in  which  it  was  enacted,  such  decisions  being 
deemed  essentially  a  part  of  the  law  itself.  So,  in  determining 
what  scope  and  effect  shall  be  given  to  the  statute  above  quoted, 
recourse  is  necessarily  had  to  the  official  opinions  of  the  supreme 
court  of  Minnesota.  It  is  contended  by  the  defendant  that  the 
construction  given  to  the  statute  by  that  court  is  in  harmony  with 
his  contention  that  the  judgment  declared  upon  was  not  in  exist- 
ence' at  the  date  of  the  plaintiff's  writ. 

In  Newell  v.  Dart,  28  Minn.  248,  9  N.  W.  732,  decided  August 
5,  1881,  the  judgment  was  rendered,  filed  and  docketed  June  23, 
1870,  and  on  the  twenty-first  day  of  September,  1878,  the  plain- 
tiff brought  a  creditor's  bill  asking  that  certain  property  belong- 
ing to  the  defendant,  on  which  he  had  no  statutory  lien,  might  be 
applied  in  part  satisfaction  of  his  judgment.  October  8,  1880, 
the  district  court  rendered  its  decision  for  the  defendant  holding 
that  the  judgment  ceased  to  exist  June  23,  1880,  during  the 
pendency  of  the  plaintiff's  bill.  On  appeal  the  decision  of  the 
district  court  was  affirmed  by  the  supreme  court.  In  the  opinion 
the  court  say :  "The  plaintiff's  right  to  the  relief  sought  depends 
entirely  upon  the  existence  of  his  judgment If  the  plain- 
tiff's ****  judgment  is  dead,  his  whole  case  falls  to  the  ground. 
It  is  provided  by  statute  that  a  'judgment  shall  survive,  and  the 
lien  thereon  continue,  for  a  period  of  ten  years  and  no  longer' : 
Gen.  Stats,  1878,  c.  66,  sec.  277.  In  the  present  case  this  period 
expired  June  23,  1880,  and  during  the  pendency  of  this  action. 
Hence,  before  the  final  trial  and  decision  of  this  case,  and  before 
judgment  rendered  thereon,  plaintiff's  judgment  had  ceased  to 
exist  either  as  a  cause  of  action  or  a  lien,  unless  kept  alive  by  the 
commencement  and  pendency  of  this  action  beyond  the  statutory 

period  of  ten  years We  do  not  think  the  pendency  of 

this  action  had  any  such  effect.  ....  We  are,  therefore,  of 
opinion  that  plaintiff's  judgment  became  barred  and  ceased  to 
exist  either  as  a  cause  of  action  or  as  a  lien  during  the  pendency 
of  this  action."  This  decision  was  rendered  by  a  unanimous 
court  and  stands  unreversed. 

In  Dole  V.  Wilson,  39  Minn.  330,  40  N.  W.  161,  a  judgment 
was  recovered  against  the  defendant  in  the  district  court  for  ten 
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thousand  dollars  in  October.  1876.  On  appeal  this  judgment  was 
affirmed  by  the  supreme  court  in  October,  1877,  and  a  second 
judgment  for  thirty-one  dollars  costs  was  rendered  against  him. 
By  reason  of  the  false  representations  of  the  defendant  in  regard 
to  his  financial  condition,  the  plaintiff  refrained  from  taking  any 
measures  to  enforce  these  judgments  until  October,  1887,  more 
than  ten  years  after  the  recovery  of  the  judgment  in  the  district 
court.  He  then  brought  this  bill  in  equity  to  reach  property 
alleged  to  have  been  conveyed  by  the  defendant  to  his  wife  in 
fraud  of  creditors.  In  refusing  to  grant  the  relief  thus  sought 
the  court  say:  "This  action  was  commenced  in  October,  1887, 
more  than  ten  years  after  the  recovery  of  the  plaintiff's  judg- 
ment in  the  district  court,  but  a  little  less  than  ten  years  after 
his  judgment  for  costs  in  this  court.  The  plaintiff  is  seeking 
through  the  equitable  jurisdiction  of  the  court  to  have  this  land 
appropriated  to  the  satisfaction  of  his  judgment  after  the  judg- 
ment itself  has  expired  by  lapse  of  time.  Equity  will  regard 
the  statutory  limitation  upon  the  life  and  enforceability  and  will 
not  interfere  to  enforce  its  satisfaction  by  means  of  its  peculiar 
remedies,  ....  if  by  the  plaintiff's  own  neglect  the  judgment 
^^^  has  been  suffered  to  remain  unsatisfied  until  it  ceased  to 
exist  as  a  legal  obligation." 

"As  respects  the  judgment  for  costs  in  this  court,  the  result  is 
the  same.  That  judgment  was  still  in  force  when  this  action  was 
commenced,  but  it  had  expired  before  the  cause  was  brought  to 
hearing  in  the  district  court.  It  was  held  in  Newell  v.  Dart,  28 
Minn,  248,  9  N.  W.  732,  that  a  judgment  is  not  kept  alive  by  the 
pendency  of  an  equitable  action  to  enforce  satisfaction,  and  that 
the  expiration  of  the  judgment  pending  such  an  action  termi- 
nates the  right  of  action.  As  respects  the  alleged  fraudulent  con- 
veyance of  the  defendant,  what  has  been  said  above  is  applicable 
to  both  judgments  alike.  But  as  this  latter  judgment  was  still, 
a  valid  obligation  when  this  action  was  commenced,  we  see  no- 
reason  why,  upon  the  facts  alleged,  the  plaintiff  was  not  entitled; 
to  recover  a  renewed  money  judgment  against  the  judgment 
debtor.^' 

In  Spencer  v.  Haug,  45  Minn.  231,  47  N.  W.  794,  decided 
January  13,  1891,  the  defendant  claimed  title  to  the  land  in  dis- 
pute under  a  sale  made  May  20,  1872,  on  an  execution  issued  on 
a  judgment  rendered  and  docketed  May  19,  1862.  The  princi- 
pal question  presented  was  whether  the  execution  sale  took  place 
during  the  life  of  the  judgment.  In  the  opinion  the  court  say: 
"It  was  settled  by  NeweU  v.  Dart,  28  Minn.  248,  9  N.  W.  732» 
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that  the  sale  on  execution  must  be  made  within  the  life  of  the 
judgment.  The  case  is,  therefore,  reduced  to  the  proper 
method  of  computing  time  in  order  to  determine  when  the  ten 
years  expired.'*  As  May  19,  1872,  was  Sunday,  it  was  held  that 
under  another  statute  of  Minnesota  the  ten  years  would  include 
May  20th,  and  that  the  sale  on  the  execution  was  made  within 
the  life  of  the  judgment.  To  like  effect  was  the  decision  in 
Ashton  V.  Slater,  19  Minn.  347,  and  in  Hanson  v.  Johnson,  20 
Minn.  194. 

The  defendant  claims  that  by  this  line  of  decisions  the  supreme 
court  of  Minnesota  has  construed  the  statute  in  question  accord- 
ing to  its  plain  terms  and  manifest  intent,  and  uniformly  held 
that  such  a  judgment  "shall  survive  for  a  period  of  ten  years  and 
no  longer,"  and  that  at  the  expiration  of  that  time  it  ceases  to 
exist  as  a  judgment  and  also  as  a  cause  of  action.  His  con- 
tention in  defense  is,  '**•'*  that  at  the  date  of  the  plaintiff's  writ 
in  this  case,  there  was  no  subsisting  judgment  in  Minnesota  upon 
which  an  action  of  debt  would  lie  either  in  Minnesota  or  in 
Maine. 

On  the  other  hand,  the  plaintiff  argues  that  the  statute  upon 
which  the  defendant  relies  must  be  construed  in  connection  with 
the  statute  of  limitations  of  Minnesota.  The  sections  to  which 
he  invites  special  attention  are  found  in  chapter  66  of  the  Gen- 
eral Statutes  of  1878,  as  follows: 

"Sec.  3.  Actions  can  only  be  commenced  within  the  period 
prescribed  in  this  chapter,  after  the  cause  of  action  accrues,  ex- 
cept where  in  special  cases  a  different  limitation  is  prescribed 
by  statute. 

"Sec.  4.  No  action  for  the  recovery  of  real  property,  or  for 
the  recovery  of  possession  thereof,  shall  be  maintained  unless  it 
appears  that  the  plaintiff,  his  ancestor,  predecessor  or  grantor 
was  seised  or  possessed  of  the  premises  in  question  within  fifteen 
years  before  the  commencement  of  the  action. 

"The  periods  prescribed  in  the  preceding  sections  for  the  com- 
mencement of  action  are  as  follows: 

"Sec.  5.  Actions  upon  judgments  or  decrees. — ^Within  ten 
years:  1.  An  action  upon  a  judgment  or  decree  of  a  court  of  the 
United  States  or  any  state  or  territory  of  the  United  States." 

**See.  15.  If,  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  state,  the  action  may  be  commenced  with- 
in the  time  herein  limited  after  his  return  to  the  state;  and  if, 
after  the  cause  of  action  accrues,  he  departs  from  or  resides  out 
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of  the  state,  the  time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  actions.*' 

It  is  conceded  that  the  defendant  has  not  resided  in  Min- 
nesota since  1877,  and  the  plaintiff  claims  that  section  277  re- 
lied upon  by  the  defendant,  declaring  that  judgments  "shall 
survive  for  the  period  of  ten  years  and  no  longer,"  must  be  con- 
strued in  connection  with  sections  4  and  5,  prescribing  ten  years 
as  the  limitation  of  actions  ^^^  on  judgments  and  with  section 
15,  relating  to  absence  from  the  state.  He  contends  that  under 
these  statutes,  so  construed,  if  the  defendant  should  now  re- 
turn to  Minnesota,  an  action  of  debt  against  him  on  this  judg- 
ment would  be  sustained  by  the  courts  of  that  state;  and  if 
sustainable  in  Minnesota,  he  argues  that  it  is  equally  sustain- 
able in  Maine. 

In  support  of  this  contention  the  plaintiff  cites  two  decisions 
of  the  supreme  court  of  Minnesota,  viz.,  Sandwich  Mfg.  Co. 
V.  Earl,  56  Minn.  390,  57  N.  W.  938,  and  Osborne  v.  Heuer, 
62  Minn.  507,  64  N.  W.  1151.  In  the  former  case  (Sandwich 
Mfg.  Co.  V.  Earl,  56  Minn.  390,  57  N.  W.  938),  the  plaintiff 
recovered  judgment  March  12,  1883,  and  brought  an  action  of 
debt  thereon  February  17,  1893,  but  the  cause  was  not  de- 
cided until  February  1,  1894.  The  defendant  invoked  the 
statute  relied  on  by  the  defendant  in  this  case,  and  the  authority 
of  Newell  V.  Dart,  28  Minn.  248,  9  IST.  W.  732,  in  support  of  his 
contention  that  the  judgment  "survived  for  a  period  of  ten 
years  and  no  longer,"  and  that  it  became  extinct  during  the 
pendency  of  the  action.  In  the  opinion  the  courts  say,  inter 
alia:  "There  is  but  one  point  more  which  we  need  to  notice, 
and  that  is  the  contention  of  the  defendant  that  the  statute  of 
limitations  had  run  on  the  plaintiff's  cause  of  action,  whereby 
an  action  thereon  was  barred  for  the  reason,  as  defendant 
claims,  that  if  the  plaintiff  would  avail  itself  of  the  statute,  it 
must  conclude,  finish,  or  complete  the  action  and  all  proceed- 
ings thereunder  within  the  ten  years.  But  the  General  Stat- 
utes of  1878,  chapter  &Q,  section  277,  which  provides  that 
such  judgment  'shall  survive  and  the  lien  thereof  continue  for 
a  period  of  ten  years  and  no  longer,'  must  be  construed  in  con- 
nection with  the  General  Statutes  of  1878,  chapter  66,  sections 
4  and  5,  which  provide  that  an  action  may  be  commenced 
on  a  judgment  ....  within  ten  years.  This  permits  an  ac- 
tion to  be  commenced  upon  any  such  judgment  on  the  very  last 
day  of  the  ten  years  limited,  and  to  say  that  such  action  would 
close  on  the  very  next  day  after  the  expiration  of  the  ten  years. 
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would  frequently  result  in  rendering  sections  4  and  5  above 
referred  to  inoperative.  A  judgment  constitutes  of  itself  a  cause 
of  action,  and  like  other  causes  of  action  a  suit  may  be  brought 
upon  it  within  the  time  limited  by  statute,  and  such  suit  may 
proceed  to  trial  and  judgment  even  '^^^  after  the  expiration  of 
the  ten  years  limited  for  commencing  actions  upon  such  judg- 
ments: Dole  V.  Wilson,  39  Minn.  330,  40  N.  W.  161." 

It  has  been  noticed  that  in  this  case  the  action  was  commenced 
within  the  "period  of  ten  years"  after  the  judgment  was  ren- 
dered and  docketed,  and  that  the  statute  which  gives  the  judg- 
ment life  for  only  ten  years,  and  the  statute  of  limitations  which 
bars  an  action  upon  it  in  ten  years,  could  reasonably  be  con- 
strued together  in  order  that  the  rights  of  the  parties  m'ght  be 
determined  as  of  the  date  of  the  writ. 

Osborne  v.  Heuer,  62  Minn,  507,  64  N.  "W.  1151,  was  an  ac- 
tion on  a  promissory  note.  The  plaintiff  had  obtained  judg- 
ment February  16,  1884,  and  January  2,  1893,  the  judgment 
being  unpaid,  Holzkamp,  one  of  the  defendants,  gave  the  note 
in  suit,  which  contained  a  statement  that  it  was  "given  for 
the  purpose  of  securing  and  getting  an  extension  of  time  on 
account  of  said  judgment."  The  action  on  this  note  was  com- 
menced prior  to  February  16,  1894,  within  ten  years  from  the 
rendition  of  the  judgment,  but  was  not  tried  until  June,  1894. 
In  reversing  the  decision  of  the  court  below  the  supreme  court 
say :  "When  plaintiff  rested,  the  court  on  motion  of  the  defend- 
ants dismissed  the  action,  on  the  ground,  as  stated  in  the  record, 
that  the  note  was  given  as  collateral  to  the  judgment,  and  in- 
asmuch as  the  judgment  had  *ceased  to  exist'  (meaning,  we  as- 
sume, that  it  was  barred  by  the  statute  of  limitations),  the 
plaintiff  could  not  recover  on  the  collateral.  The  correctness 
of  this  ruling  is  the  only  question  presented  by  this  appeal. 
The  court  seems  to  have  assumed  that  the  note  was  simply  col- 
lateral security  for  the  payment  of  the  judgment.  Wliether 
this  was  correct  or  whether  it  operated  as  conditional  payment 
and  a  suspension  of  the  debt  until  the  maturity  of  the  note,  we 
need  not  inquire,  for  the  court  was  clearly  in  error  in  holding 
that  the  judgment  was  barred  by  the  statute  of  limitations.  The 
giving  of  the  note  in  question  was  clearly  an  acknowledgment 
and  a  new  promise  on  the  part  of  Holzkamp,  which  took  the 
case  out  of  the  operation  of  the  statutes  as  to  him.  The  lien 
of  the  judgment  on  real  estate,  if  any,  may  have  ceased  by  rea- 
son of  the  lapse  of  ten  years  from  its  rendition;  but  the  judg- 
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ment  remained  a  subsisting  debt  against  Holzkamp,  upon  which 
an  action  might  be  brought." 

^^"^  The  significance  of  this  language  in  the  last  sentence  of 
the  opinion  must  be  determined  with  reference  to  the  facts  stated, 
and  the  question  necessarily  involved  and  actually  adjudicated. 
The  court  simply  decided  that,  where  a  promissory  note  is  given 
for  a  judgment  before  the  expiration  of  ten  years  from  its  rendi- 
tion an  action  on  the  note  which  is  commenced  within  ten  years 
from  the  rendition  of  such  judgment  is  maintainable,  although 
not  tried  and  concluded  until  after  the  expiration  of  such  period 
of  ten  years.  The  principle  involved  in  this  decision  is  in  entire 
harmony  with  the  previous  decisions  of  the  court  and  parallel 
with  the  doctrine  of  Sandwich  Mfg.  Co.  v.  Earl,  56  Minn,  390, 
57  N.  W.  938;  and  that  doctrine,  as  already  seen,  is  that  al- 
though section  277  declares  that  a  judgment  "shall  survive  ten 
years  and  no  longer,"  yet,  in  order  to  give  reasonable  scope  to 
sections  4  and  5  of  the  statute  of  limitations,  an  action  on  a 
judgment  commenced  within  ten  years  from  its  rendition  may 
be  finished  after  the  expiration  of  the  ten  years.  But  the  case 
is  plainly  not  an  authority  for  the  proposition  that  either  sec- 
tion 277,  chapter  &&,  of  the  General  Statutes  of  1878,  or  section 
5  of  the  statute  of  limitations  or  any  other  statute  of  Minnesota, 
authorizes  the  maintenance  of  an  action  of  debt  on  a  judgment 
commenced  more  than  ten  years  after  its  rendition.  Nor  has 
any  other  case  been  cited  by  counsel  or  otherwise  brought  to  the 
attention  of  the  court  in  which  it  has  been  so  held  by  any  court 
in  Minnesota. 

Nor  has  any  case  been  discovered  in  "which  it  has  been  held 
by  the  courts  of  Minnesota  that  section  277  of  chapter  66  should 
be  construed  in  connection  with  section  15  of  the  statute  of  limi- 
tations, providing  that  the  time  of  the  defendant's  "absence 
from  the  state  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  actions,"  so  that  an  action  on  this  judgment  might  now 
be  maintained  against  the  defendant  in  Minnesota  if  he  should 
return  and  be  served  with  process  in  that  state. 

But  whether  or  not  an  action  on  this  judgment  is  now  main- 
tainable in  Minnesota  in  the  event  above  named  is  a  question 
which  the  decision  of  the  principal  case  does  not  require  the 
court  to  determine.  Assuming  that  it  might  be  held  in  that 
state  that  ^^^  under  section  277  the  judgment  "survived  ten 
years  and  no  longer,"  and  had  ceased  to  exist  as  a  judgment, 
but  that  under  section  15  of  the  statute  of  limitations  the  judg- 
ment might  still  be  received  there  as  sufficient  evidence  of  a 
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Biibsisting  debt  to  support  an  action  upon  it  by  proving  the  de- 
fendant's nonresidence,  it  by  no  means  follows  that  an  action 
of  debt  on  the  judgment  can  be  maintained  in  this  state,  against 
the  defendant's  plea  of  nul  tiel  record,  by  virtue  of  a  provision 
in  the  statute  of  limitations  of  Minnesota  regulating  the  rem- 
edy in  that  state.  It  is  a  well  settled  and  familiar  principle 
that  remedies  on  contracts  are  to  be  regulated  and  controlled  by 
the  law  of  the  place  where  the  action  is  brought,  and  not  by 
the  law  of  the  place  of  the  contract:  Thibodeau  v.  Levassuer,  36 
Me.  362 ;  Mowry  v.  Cheesman,  6  Gray,  515 ;  Wood's  Limitation 
of  Actions,  sec.  8,  and  cases  cited.  It  is  equally  well  settled 
that  laws  of  limitation  are  laws  of  process,  and,  where  they  do 
not  extinguish  the  right  itself,  are  deemed  to  operate  upon  the 
remedy  merely,  and  all  questions  arising  under  them  must  in 
like  manner  be  determined  by  the  law  of  the  forum  and  not 
by  the  law  of  the  situs  of  the  contract:  De  Couche  v.  Savetier, 
3  Johns.  Ch.  190,  8  Am.  Dec.  478;  McElmoyle  v.  Cohen,  13 
Pet.  312;  Wharton's  Conflict  of  Laws,  sec.  533.  In  Townsend 
V.  Jemison,  9  How.  407,  the  court  say:  "The  uniform  adminis- 
tration of  the  law  has  been  that  the  lex  loci  contractus  expounds 
the  obligation  of  contracts,  and  a  statute  of  limitation  pre- 
scribing a  time  after  which  a  plaintiff  shall  not  recover,  unless 
he  can  bring  himself  within  its  exceptions,  appertains  ad  tempus 
et  modum  actionis  institudendae,  and  not  ad  valorem  con- 
tractus." 

It  cannot  be  questioned  that  sections  4,  5,  and  15  of  chapter 
66  of  the  General  Statutes  of  Minnesota  of  1878  are  distinc- 
tively a  statute  of  limitations.  Sections  4  and  5  expressly  re- 
late to  the  "time  of  commencing  actions,"  and  section  15  pre- 
scribes the  "effect  of  absence  front  the  state"  with  respect  to 
the  time  when  an  "action  may  be  commenced."  This  enact- 
ment is  uniformly  treated  as  an  ordinary  statute  of  limitations 
by  the  courts  of  Minnesota,  as  shown  by  the  cases  above  cited 
from  that  state.  It  prescribes  a  law  of  process,  and  pertains 
solely  to  the  remedy.  It  neither  interprets,  qualifies,  nor  ex- 
tinguishes the  right  conferred  by  the  judgment.  ^^^  It  does  not 
constitute  a  part  of  the  judgment,  and  cannot  follow  it  beyond 
the  bounds  of  Minnesota.  Its  field  of  operation  is  in  the  en- 
acting state,  and  it  cannot  be  asserted  in  support  of  the  plain- 
tiff's action  in  a  sister  state. 

On  the  other  hand,  the  principle  is  equally  well  settled  that 
when  the  statute  in  question  not  only  destroys  the  right  of  ac- 
tion, but  operates  also  to  extinguish  the  cause  of  action,  the 
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right  or  debt  itself,  it  may  be  successfully  invoked  as  a  bar  to 
the  action  in  whatever  state  it  may  be  brought :  Wharton's  Con- 
flict of  Laws,  sec.  538;  Wood's  Limitation  of  Actions,  sees.  8, 
9,  and  authorities  cited.  In  such  case  the  lex  loci  contractus, 
and  not  the  lex  fori,  will  control:  McMerty  v.  Morrison,  63 
Mo.  140;  Fletcher  v.  Spaulding,  9  Minn.  64.  In  Wood's  Limi- 
tation of  Actions,  section  8,  the  author  says :  "Where  the  law  of 
prescription  or  limitation  of  a  particular  country  not  only  ex- 
tinguishes the  right  of  action,  but  the  claim  of  title  or  cause  of 
action  itself,  ipso  facto,  and  declares  it  a  nullity  after  the  lapse 
of  the  prescribed  period,  such  law  of  prescription  or  limitation 
may  be  set  up  in  any  other  country  to  which  the  parties  may 
remove  as  an  absolute  bar  by  way  of  extinguishment,  provided 
the  parties  have  been  resident  within  the  foreign  jurisdiction 
during  the  whole  period  of  limitation,  so  that  the  law  has  ac- 
tually operated  upon  the  case  as  an  extinguishment  of  the  claim, 
and  not  merely  as  a  limitation  of  the  remedy." 

It  has  been  seen  that  section  277  of  chapter  66  of  the  Gen- 
eral Statutes  of  Minnesota  for  1878  declares  that  a  money  judg- 
ment "shall  survive  for  ten  years  and  no  longer,'*  and  that  un- 
der the  decisions  of  that  state  it  ceases  to  exist  as  a  judgment 
at  the  end  of  that  time.  This  statute  prescribes  the  condition 
on  which  the  plaintiff  accepted  his  judgment.  It  is  a  qualifi- 
cation of  his  right  in  the  statute  creating  it.  Its  purpose  was 
not  to  limit  the  right  of  action  upon  it.  That  purpose  is  ac- 
complished by  section  5  of  the  statute  of  limitations,  declaring 
that  the  action  must  be  commenced  within  ten  years.  Section 
277  is  not  a  statute  of  limitations.  It  was  distinctly  so  held 
in  Ashton  v.  Slater,  19  Minn.  347.  It  extinguishes  the  judg- 
ment itself  at  the  end  of  ten  years.  The  condition  thus  be- 
comes an  integral  part  of  the  judgment  and  ^^^  follows  it  to 
every  jurisdiction  in  which  the  parties  may  reside.  After  the 
lapse  of  ten  years  it  is  no  longer  a  subsisting  judgment  upon 
which  an  action  of  debt  can  be  maintained  in  this  state.  True, 
there  is  here  no  statute  of  limitations  upon  such  a  judgment, 
but  only  a  rebuttable  presumption  of  payment  after  thelapse  of 
twenty  years;  and  it  is  conceded  that  the  plaintiff's  judgment 
has  not  been  paid.  But  by  the  law  of  the  state  creating  it,  its 
life  was  limited  to  ten  years,  and  after  the  lapse  of  twenty-three 
years  it  must  be  held  to  have  expired  by  its  own  limitation:  See 
St.  Louis  Type  Foundry  Co.  v.  Jackson,  128  Mo.  119,  30  S. 
W.  521. 

Judgment  for  the  defendant. 
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STATUTORY  CONSTRUCTION.— If  a  statute  of  a  state  has  been 
construed  by  its  highest  judicial  tribunal,  such  construction  ordi- 
narily will  be  received  as  conclusive  in  the  courts  of  other  states: 
Van  Matre  v.  Sanliey.  148  111.  53G,  39  Am.  St.  Rep.  196,  36  N.  E. 
628. 

CONTRACT.— THE  LEX  LOCI  GOVERNS  the  validity  and  in- 
terpretation of  contracts:  Woodward  v.  Broolcs,  128  111.  222,  15  Am. 
St.  Rep.  104,  20  N.  E.  685;  Schultz  v.  Howard,  63  Minn.  196,  56 
Am.  St.  Rep.  470,  65  N.  W.  363. 

THE  EFFECT  OP  THE  STATUTE  OF  LIMITATIONS  Is  to 
destroy  the  remedy,  without  impairing  the  right:  Ludlow  v.  Van 
Camp,  7  N.  J.  L.  113,  11  Am.  Dec.  529;  McOormick  v.  Brown,  36 
Cal.  180,  95  Am.  Dec.  170. 

THE  STATUTE  OP  LIMITATIONS  OF  THE  FORUM  must 
govern.  Hence  a  cause  of  action,  not  barred  where  it  arose,  may 
be  barred  by  the  law  where  it  is  sought  to  be  enforced;  and,  on 
.  the  other  hand,  although  barred  where  it  arose,  may  not  be  barred 
by  the  law  of  the  forum:  See  the  monographic  note  to  Eingartner 
V.  Illinois  Steel  Co.,  59  Am.  St  Rep.  878;  Wright  v.  Mordaunt,  77 
Miss.  537,  78  Am.  St.  Rep.  536,  27  South.  640.  But  see  Eingartner 
T.  IlUnois  Steel  Co.,  103  Wis.  373,  74  Am.  St  Rep.  871,  79  N.  W.  433. 
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WILSON  V.  SIMON. 

[91  Md.  1,  45  AU.  1022.] 

STATUTE— REPEAL  OF— EFFECT  ON  EXISTING  LIENS. 
Where  an  act,  which  repeals  a  mechanic's  lien  law,  has  no  saving 
clauses  In  favor  of  liens  then  existing,  all  such  liens  are  obliter- 
ated from  the  laws  of  the  state  as  completely  as  if  they  had  never 
existed,  except  for  the  purpose  of  suits  which  were  commenced, 
prosecuted,  and  concluded  while  it  was  existing  law. 

CONSTITUTIONAL  LAW— ABOLISHING  RIGHT  OF  AC- 
TION.—WTiere  a  right  of  action  springs  from  contract  or  from  the 
principles  of  the  common  law,  it  is  not  competent  for  the  legisla- 
ture to  abolish  it. 

CONSTITUTIONAL  LAW— CHANGING  REMEDY— IM- 
PAIRING CONTRACT.— Whatever  belongs  to  the  remedy  may  be 
altered  at  the  pleasure  of  the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract,  even  though  the  new 
remedy  is  less  convenient  and  more  difficult  than  the  old  one. 

MECHANIC'S  LIEN— REPEALING  ACT— IMPAIRING 
CONTRACT  OBLIGATION— CONSTITUTIONAL  LAW.— Where 
the  right  to  a  mechanic's  lien  springs  neither  from  contract  nor 
from  the  principles  and  practices  of  the  common  law,  but  is  the 
creature  of  positive  statutory  enactment,  such  right  is  not  a  vested 
right,  but  an  extraordinary  remedy  only,  which  the  state  may  dis- 
continue at  pleasure.  Hence  a  repealing  statute  is  not  unconsti- 
tutional as  impairing  the  obligation  of  a  contract,  though  It  de- 
prives a  party  of  the  lien  theretofore  given  him. 

LIENS— REPEALING  ACT— IMPAIRING  OBLIGATION  OF 
CONTRACTS.— A  Hen  given  by  legislation  may  be  taken  away 
without  in  any  wise  Interfering  with  or  impairing  the  obligation  of 
contracts. 

Fielder  C.  Slingluff,  George  R.  Willis,  and  T.  Rowland  Sling- 
Inff,  for  the  appellant. 

Charles  J.  Bonaparte  and  Paul  M.  Burnett,  for  the  appellee. 
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*  PAGE,  J.  This  is  a  proceeding  in  equity  to  enforce  a 
mechanic's  lien  for  materials  furnished  by  the  appellant  to  one 
Eobert  V.  Saylor,  a  contractor,  to  build  four  houses  for  the 
appellee  at  the  corner  of  Bond  street  and  Fairmount  avenue, 
in  the  city  of  Baltimore.  The  notice  required  by  the  eleventh 
section  of  code,  article  63,  was  given  on  the  eleventh  day  of 
December,  1896,  within  sixty  days  after  the  time  of  the  last 
delivery,  on  the  13th  of  October,  1896.  On  the  18th  of  Feb- 
ruary following,  the  appellant  filed  his  claim  in  the  office  of 
the  clerk  of  the  superior  court,  and  on  the  same  day  began 
these  proceedings  to  enforce  the  lien.  While  this  suit  was 
pending,  and  before  a  hearing  was  reached,  the  act  of  1898, 
chapter  502,  was  passed,  by  which  all  the  sections  in  article  63 
of  the  code  which  provide  for  a  lien  for  materials  furnished 
for  the  construction  of  buildings  were  repealed,  so  far  as  the 
same  were  applicable  to  Baltimore  City,  and  re-enacted  so  as  to 
provide  only  for  liens  for  the  payment  of  debts  contracted  for 
work.  The  effect  of  this  statute  upon  the  case  at  bar  is  the  first 
matter  for  our  consideration.  Must  it  be  construed  so  as  to  de- 
stroy the  appellant's  lien?  *  And  if  so,  is  it  invalid  in  re- 
spect to  all  liens  existing  and  valid  at  the  date  of  its  passage, 
as  being  a  law  impairing  the  obligation  of  contracts,  and  within 
the  inhibition  of  the  constitution  of  the  United  States,  article 
1,  section  10,  which  declares  that  "no  state  shall  pass  any  law 
impairing  the  obligations  of  contracts"  ? 

There  can  be  no  serious  doubt  about  the  first  question.  In 
Dashiel  v.  Mayor  etc.  of  Baltimore,  45  Md.  622,  this  court,  cit- 
ing from  Tindal,  C.  J.,  said :  "The  effect  of  repealing  a  statute 
is  to  obliterate  it  as  completely  from  the  records  of  parliament 
as  if  it  had  never  passed,  and  it  must  be  considered  as  a  law 
that  never  existed,  except  for  the  purpose  of  those  actions  or 
suits  which  were  commenced,  prosecuted  and  concluded  whilst 
it  was  an  existing  law."  And  in  Weiskittle  v.  State,  58  Md. 
158,  "where  a  revising  statute,  or  one  enacted  for  another,  omits 
provisions  contained  in  the  original  act,  the  parts  omitted  can- 
not be  kept  in  force  by  construction,  but  are  annulled."  In 
the  act  of  1898  there  are  no  saving  clauses  in  favor  of  liens 
for  materials  then  existing,  and  all  the  provisions  allowing  such 
liens  are  entirely  omitted.  All  such  liens,  therefore,  are  oblit- 
erated from  the  laws  of  the  state  as  completely  as  if  they  had 
never  existed,  except  for  the  purpose  of  suits  "which  were  com- 
menced, prosecuted  and  concluded  whilst  it  was  existing  law." 

As  to  the  second  question  there  is  more  difficulty.     The  con- 
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lention  of  the  appellant  is  that  at  the  time  the  act  of  1898  was 
passed  he  had  d,  legal  vested  right  to  pursue  his  lien  against  the 
buildings  for  which  the  materials  were  furnished,  and  that  it 
was  not  within  the  power  of  the  state  to  deprive  him  of  that 
right.  The  decisions  throughout  the  country  are  very  conflict- 
ing. In  some  of  the  states  it  has  been  held  that  a  mechanic's 
lien  is  a  vested  right,  of  which  the  lienor  cannot  be  devested 
by  repealing  the  statute  under  which  the  right  accrued,  while  in 
other  states  it  is  regarded  merely  as  an  extraordinary  remedy 
which  can  be  changed  from  time  to  time  or  discontinued  ac- 
cording to  the  will  of  •  the  legislature.  The  former  view  has 
been  maintained  by  the  appellate  courts  in  the  following  states, 
viz.:  Minnesota:  Tell  v.  Woodruif,  45  Minn.  10,  47  N.  W.  262; 
Wisconsin:  Streubel  v.  Milwaukee  etc.  E.  E.  Co.,  12  Wis.  71; 
North  Carolina:  Warren  v.  Woodard,  70  K  C.  382;  Kansas: 
Weaver  v.  Sells,  10  Kan.  619;  Texas:  Blanton  v.  Langston,  60 
Tex.  149;  Indiana:  Goodbub  v.  Homung,  127  Ind.  181, 
26  N.  E.  770;  and  Oregon:  Steamer  Gazelle  v.  Lake,  1 
Or.  120.  The  reasoning  upon  which  these  decisions  rest  seems 
to  be  that  it  must  be  presumed  that,  at  the  time  of  the  agree- 
ment, the  parties  had  in  view  the  remedies  then  existing  for  the 
enforcement  of  the  contract,  that  those  remedies  therefore  be- 
came a  part  of  the  obligation,  and  to  take  them  away  would 
be  a  violation  of  the  contract  and  impair  its  obligations.  There 
are  some  difficulties  in  applying  this  reasoning  to  the  case  we 
are  now  dealing  with.  In  Sodini  v.  Winter,  32  Md.  133,  this 
court  said:  "This  peculiar  lien  does  not  originate  in  contract; 
it  is  purely  a  creature  of  positive  statutory  enactment,  to  be 
maintained  and  enforced  to  the  extent  and  in  the  mode  which 
the  statute  prescribes";  and  in  a  later  case — Wehr  v.  Shryock, 
55  Md.  336 — this  doctrine  was  affirmed.  Nor  is  it  an  exact 
statement  of  the  law  that  a  party,  as  an  incident  of  his  agree- 
ment, has  a  right  to  all  the  remedies  for  the  enforcement  of  the 
contract  in  force  at  the  time  it  was  entered  into.  A  party  has 
no  right  to  a  particular  remedy.  The  state  is  no  party  to  the 
contract  and  is  bound  only  to  afford  adequate  process  for  the 
enforcement  of  rights.  "Thus  a  law  abolishing  distress  for  rent 
has  been  sustained  as  applicable  to  leases  in  force  at  its  passage, 
and  it  was  also  held  that  an  express  stipulation  in  the  lease 
that  the  lessor  should  have  this  remedy  would  not  prevent  the 
legislature  from  abolishing  it,  because  this  was  a  subject  con- 
cerning which  it  was  not  competent  for  the  parties  to  contract 
in  such  manner  as  to  bind  the  hands  of  the  state":   Cooley's 
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Constitutional  Limitations,  marg.  p.  288 ;  Conkey  v.  Hart,  14 
N.  Y.  22;  Sturges  v.  Crowninshield,  4  Wheat.  200;  Williar  v. 
Baltimore  Butchers'  Assn.,  45  Md.  560.  In  the  case  last  cited 
the  court  "^  said  where  the  right  of  action  "springs  from  con- 
tract or  from  the  principles  of  the  common  law,  it  is  not  com- 
petent for  the  legislature  to  abolish  it.''  In  the  leading  case 
of  Bronson  v.  Kinzie,  1  How.  315,  316,  the  court  said  that: 
"Undoubtedly  a  state  may  regulate  at  pleasure  the  modes  of  pro- 
ceedings in  its  courts And  although  the  new  remedy 

may  be  deemed  less  convenient  than  the  old  one,  and  may  in 
some  degree  render  the  recovery  of  debts  more  tardy  and  diffi- 
cult, yet  it  will  not  follow  that  the  law  is  unconstitutional. 
Whatever  belongs  to  the  remedy  may  be  altered  according  to  the 
will  of  the  state,  provided  the  alteration  does  not  impair  the 
obligation  of  the  contract.  But  if  that  gffect  is  produced,  it  is 
immaterial  whether  it  is  done  by  acting  on  the  remedy  or  di- 
rectly on  the  contract  itself":  See,  also.  State  v.  Jones,  21  Md. 
437;  McCracken  v.  Hayward,  2  How.  613. 

The  contract  under  which  the  appellant  parted  with  his  prop- 
erty gave  him  (aside  from  the  statute)  no  right  to  look  lo 
the  buildings.  The  owner  was  not  a  party  to  it,  and  came  un- 
der no  personal  obligation  to  pay  him.  His  right  to  a  lien 
on  the  buildings  was  not  a  right  which  sprang  either  from  the 
obligation  or  from  any  of  the  principles  or  practices  of  the 
common  law.  It  was  an  extraordinary  remedy,  the  creature 
of  "positive  statutory  enactment.''  When  it  had  been  discon- 
tinued by  the  passage  of  the  act  of  1898  all  the  contractual  and 
common-law  rights  of  the  parties  remained.  The  appellant's 
right  to  bring  his  action,  secure  judgment  and  execution,  and 
make  sale  of  Saylor's  property  remained  unimpaired. 

In  Stocking  v.  Hunt,  3  Denio,  276,  when  a  lease  was  made 
there  was  a  law  conferring  upon  landlords  the  right  to  claim 
rent  out  of  the  proceeds  of  property  seized  on  execution  on 
the  demised  premises.  Subsequently,  during  the  pendency  of 
the  lease  and  after  two  quarters  of  rent  had  become  payable, 
the  act  was  repealed.  It  was  contended  that  the  repealing  act, 
because  it  took  away  the  landlord's  preference,  operated  to  im- 
pair the  obligation  of  **  the  contract,  and  was  therefore  invalid. 
But  the  court  held  that  the  repealing  statute  "did  not  impair 
the  obligation  to  pay  rent,  nor  in  the  slightest  degree  interfere 
with  it  He  might  still  be  sued,  and  his  entire  property  was 
as  much  subject  to  execution  and  sale  for  the  payment  of  this 
rent   since  the  repealing  act  as  before";  that  "Uie  legislature 
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was  fully  competent  to  pass  the  statute" ;  that  "it  did  not  touch 
the  obligation  of  the  contract";  and  that  "the  legislature  only 
said  that  this  extraordinary  remedy,  giving  a  preference  to  a 
landlord  over  an  execution  creditor,  was  unreasonable  and  should 
be  discontinued."  The  case  of  Williar  v.  Baltimore  Butchers' 
Assn.,  45  Md.  560,  which  was  relied  upon  at  the  hearing  to 
support  the  appellant's  case,  is  in  line  with  what  has  just  been 
said.  The  appellant  had  paid  a  mortgage  debt  which  included 
usury.  Subsequently  he  brought  an  action  of  assumpsit  to  re- 
cover the  excess  of  legal  interest.  While  the  suit  was  pending 
the  legislature  passed  an  act  which  provided  that  no  action  for 
usury  should  be  brought  when  the  evidence  of  indebtedness  had 
been  settled  for,  unless  there  had  been  a  renewal  in  whole  or 
in  part  of  the  original  indebtedness.  The  question  arose 
whether  this  act,  by  taking  away  the  right  to  recover  the  excess 
of  legal  interest  previously  eujoyed  by  the  party,  did  not  im- 
pair the  obligation  of  the  contract.  It  was  contended  by  the 
appellee  that  the  claim  of  the  plaintiff  was  for  the  forfeiture  or 
penalty  imposed  by  the  code,  which  it  was  in  the  power  of 
the  legislature  at  any  time  to  alter  or  repeal.  The  court  said 
the  proposition  was  correct,  if  that  was  the  nature  of  the  de- 
mand, for  the  reason  that  such  a  claim  "not  resting  upon  or 
growing  out  of  contract,  but  based  exclusively  upon  the  stat- 
ute," it  was  within  the  power  of  the  legislature  at  any  time  to 
alter  or  repeal  the  statute,  "and  the  right  to  recover  the  for- 
feiture is  thereby  destroyed,  although  it  may  have  been  in- 
curred before  the  statute  imposing  it  had  been  repealed."  It 
was  held,  however,  that  such  was  not  the  nature  of  the  demand, 
but  that  it  was  one  where  the  "implied  assumpsit  arises  at  the 
common  law,"  and  was  therefore  protected  by  the  constitutional 
provision. 

®  We  are  of  opinion,  therefore,  on  principle,  that  the  effect 
of  the  repealing  statute  was  not  to  impair  any  of  the  obliga- 
tions of  the  appellant's  contract,  though  it  took  from  him  the 
lien  theretofore  given  him;  and  that  the  right  to  a  mechanic's 
lien  for  materials  furnished  under  the  law  of  this  state  is  not 
a  vested  right,  but  an  extraordinary  remedy  only,  which  the 
state  may  discontinue  at  pleasure. 

These  views,  in  accord  we  think  with  sound  reasoning,  are 
supported  by  decisions  of  the  appellate  courts  in  many  states. 
We  need  not  review  them,  for  it  may  be  said  they  all  rest  upon 
the  theory  that  the  lien  given  by  statutes  similar  to  the  me- 
chanic's lien  law  of  his  state  is  a  remedy  only,  and  constitutes 
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no  obligation  upon  the  owner  of  the  buildings  for  which  ma- 
terials were  furnished,  except  to  the  extent  prescribed  by  stat- 
ute: Hanes  v.  Wadey,  73  Mich.  178,  41  N.  W.  222;  Bangor  v. 
Goding,  35  Me.  73,  56  Am.  Dec.  688;  Templeton  v.  Home,  82 
111.  491;  Woodbury  v.  Grimes,  1  Colo.  100;  Seattle  etc.  E.  Co. 
V.  Ah  Kow,  2  Wash.  Ter.  36,  3  Pac.  188 ;  Evans  v.  Montgomery, 
4  Watts  &  S.  218.  See,  also.  Frost  v.  Illsley,  54  Me.  345;  Gray 
V.  Carleton,  35  Me.  481 ;  Watson  v.  New  York  Cent.  R.  R.  Co., 
47  N.  Y.  162;  National  Bank  v.  Williams,  38  Fla.  305,  20  South. 
931;  Hall  v.  Bunte,  20  Ind.  304;  Penniman's  Case,  103  U.  S. 
714,  720.  In  Martin  v.  Hewitt,  44  Ala.  418,  the  court  said: 
"A  lien  given  by  legislation  may  be  taken  away  without  in  any 
wise  interfering  with  or  impairing  the  obligation  of  contracts" : 
Cbpeland  v.  Kehoe,  67  Ala.  597.  But  see  Florence  Gas  etc.  Co. 
V.  Hanby,  101  Ala.  15,  13  South.  343. 

It  follows  from  what  has  been  said  that  the  decree  must  be 
affirmed. 


IMPAIRING  OBLIGATIONS.— REMEDIES  may  be  changed,  but 
not  so  as  to  affect  pre-existing  contract  obligations:  Peninsular  etc. 
Works  V.  Union  etc.  Co.,  100  Wis.  488,  69  Am.  St,  Rep.  934,  76  N. 
W.  359.  The  obligation  of  a  contract  cannot  be  impaired  by  the 
legislature,  though  it  may  alter  the  remedy  to  enforce  it  at  wilL 
If  the  effect  of  legislative  action  is  to  impair  the  obligation.  It  is 
void,  as  It  Is  immaterial  whether  such  result  is  accomplished  by 
acting  on  the  remedy  or  directly  on  the  contract  Itself:  Beverly  v. 
Bamitz,  55  Kan.  466,  49  Am.  St.  Rep.  257,  42  Pac.  725,  and  note. 

MiECHANIC'S  LIEN— CHANGE  IN  LAW.— If  the  rights  of  par- 
ties to  a  building  contract  have  accrued  under  an  agreement  made 
before  the  passage  of  amendments  to  the  mechanic's  lien  law, 
which  amendments  materially  Impair  the  contract  rights  of  the 
parties,  the  law  In  force  when  such  rights  accrue,  and  not  the 
amendments,  must  govern:  Spangler  v.  Green,  21  Colo.  505,  52  Am, 
St  Rep.  259,  42  Pac  674. 


MISSIONARY  SOCIETY  OF   THE  METHODIST  EPIS- 
COPAL CHUECH  V.  HUMPHREYS. 
[91  Md.  131,  46  Atl.  320.] 

PERPETUITIES— DEVISE  WITH  NO  LIMIT  OF  TIMB- 
TRUST.— A  devise  of  property  to  trustees  In  trust  to  collect  the 
rents  and  Income  and  to  pay  the  net  rent  to  certain  charities,  no 
limit  of  time  being  placed  on  the  duration  of  the  trust,  and  the 
Intent  being  to  make  a  perpetual  provision  for  such  charities,  is 
void  as  being  In  violation  of  the  rule  against  peri>etulties. 

PERPETUITIES-RULE  AGAINST— TRUST.— A  trust  au- 
thorized by  a  will,  which  requires  In  its  execution  a  period  longer 
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than  a  life  or  lives  in  being,  and  twenty-one  years  and  a  fraction 
of  a  year,  so  that  the  property  is  inalienable  during  that  time, 
creates  a  perpetuity  and  is  void. 

PERPETUITIES— RULE  AGAINST— POWER  OF  SALE  AS 
AFFECTING.— Where  a  devise  in  trust  may  extend  beyond  the 
time  prescribed  by  the  rule  against  perpetuities,  the  fact  that  the 
trustees  are  empowered  to  change  the  investments  and  reinvest 
as  often  as  may  be  deemed  proper,  by  making  sales  or  otherwise, 
does  not  change  the  nature  of  the  trust  or  extricate  the  case  from 
the  operation  of  the  rule.  The  mere  possibility  of  a  continuance 
is  decisive  in  determining  the  question  of  perpetuity. 

PERPETUITIES  — CHARITABLE  TRUSTS.— In  Maryland 
the  rule  against  perpetuities  applies  to  charitable  trusts  as  well 
as  to  any  other. 

James  E.  EUegood,  G.  Grier  Kadcliff,  and  Toadvin  &  Bell, 
for  the  appellants. 

John  Prentiss  Poe  and  Eohert  P.  Graham,  for  the  appellees. 

i3»  FOWLER,  J.  The  question  presented  by  these  appeals 
arises  on  the  construction  of  the  will  of  the  late  Willie  F. 
Hooper,  of  Wicomico  county.  Mrs.  Margaret  A.  Humphreys, 
by  her  husband,  filed  a  bill  in  the  circuit  court  for  that  county 
in  which  she  alleged  that  the  third,  fourth,  and  fifth  clauses  of 
her  sister's  will  are  void.  The  defendants  were  duly  summoned 
and  answered.  The  case  was  heard  by  the  court  below  on  the 
bill,  answers,  and  testimony,  and  after  argument  a  decree  was 
passed  declaring  that  the  third  and  fourth  clauses  are  valid,  so 
far  as  they  relate  to  the  provision  therein  respectively  in  favor 
of  the  preacher  who  may  be  from  time  to  time  in  charge  of  said 
churches  respectively;  but  void  so  far  as  the  same  made  pro- 
visions for  the  benevolent  boards  and  the  keeping  in  good  con- 
dition of  the  "Hooper  burial  lot."  The  decree  further  declared 
that  the  fifth  paragraph  of  the  wiU  is  void,  and  that  title  to 
the  house  and  lot  therein  devised  to  trustees  in  trust,  to  rent 
the  same  and  pay  the  net  rent  as  therein  directed,  vested  in  the 
plaintiff  as  sole  heir  and  residuary  devisee  upon  the  death  of 
the  testatrix.  From  this  decree  the  trustees  named  by  the 
testatrix  in  the  fifth  item  of  her  will  hav'C  appealed;  and  sev- 
eral of  the  beneficiaries  of  the  trust  have  also  appealed;  but 
both  appeals  present  the  same  questions.  The  appellants  made 
no  objection  in  this  court  to  that  portion  of  the  decree  which 
relates  to  the  third  and  four  paragraphs;  hence  the  sole  ques- 
tion left  for  our  consideration  relates  to  the  validity  of  the 
devise  contained  in  the  fifth  paragraph  of  the  will.  It  is  as 
follows:  "I  give,  devise,  and  bequeath  my  house  and  lot  ...  . 
to  F.  Marion  Siemens,  Thomas  H.  Williams,  and  E.  Stanley 
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Toadvin  in  trust,  to  ^^^  hold  the  said  property,  and  to  rent 
out  the  same,  and  collect  the  incomes  and  rents  therefrom." 
The  testatrix  directs  her  trustees,  after  the  payment  of  her  debts 
and  funeral  expenses,  to  pay  the  net  rent  from  year  to  year  to 
a  number  of  incorporated  bodies  and  boards  for  charitable  pur- 
poses in  certain  proportions  designated  by  her. 

The  contention  of  the  appellee,  and  this  contention  was  sus- 
tained by  the  court  below,  is  that  the  devise  in  the  fifth  para- 
graph is  void  because  it  creates  a  trust  to  which  there  is  no 
limit  of  time.  Upon  an  examination  of  the  will  itself  we  not 
only  fail  to  find  an  express  limitation  to  the  duration  of  the 
trust,  but  the  testatrix  makes  express  provision  for  its  indefinite 
continuance  in  the  seventh  paragraph  of  her  will  by  providing 
for  the  appointment  of  trustees  to  succeed  those  she  had  named 
in  case  of  the  death,  resignation,  or  refusal  of  the  latter  to 
serve.  We  think  there  can  be  no  doubt  as  to  the  intention  of  the 
testatrix.  She  intended  by  the  creation  of  this  trust  to  make 
a  perpetual  provision  for  the  objects  of  her  bounty.  Can  we, 
under  the  well  and  long  established  law  of  this  state,  effectuate 
that  intention?  We  certainly  cannot  if  we  adhere  to  the  well- 
considered  decisions  of  this  court  from  the  case  of  Barnum  v. 
Barnum,  26  Md.  119,  90  Am.  Dec.  88,  down  to  the  present 
time.  In  the  case  just  cited  it  is  said  that :  "The  first  and  very 
important  question  which  arises  on  this  statement  of  the  con- 
tents of  the  will  ....  is  whether  the  period  described  in  the 
will,  through  which  the  leasing  by  the  trustees  is  to  run,  trans- 
gresses the  rule  against  perpetuities."  It  was  held  that  the 
period  of  leasing  so  designated  by  the  testator  did  plainly  vio- 
late the  rule,  and  in  disposing  of  the  question  this  court  said: 
"If  an  estate  be  so  limited  as  by  possibility  to  extend  beyond  a 
life  or  lives  in  being  at  the  time  of  its  commencement,  and 
twenty-one  years  and  fraction  of  a  year  ....  afterward,  dur- 
ing which  time  the  property  would  be  withdrawn  from  the  mar- 
ket, or  the  power  over  the  fee  suspended,  it  is  a  perpetuity. 
....  The  question  whether  an  estate  is  a  perpetuity  generally 
arises  in  cases  in  which  a  future  ^'^^  contingent  estate  or  exec- 
utory devise  is  limited  upon  a  fee,  and  if  the  contingency  upon 
which  the  executory  estate  is  to  vest  is  not  necessarily  to  happen 
within  the  time  fixed  by  the  rule  as  the  legal  boundary,  then  the 
precedent  estate  or  estates  are  denominated  a  perpetuity,  aiul 
the  executory  estate  or  devise  fails  for  want  of  a  legal  estate  to 
support  it  ...  .  The  object  of  the  rule  is  to  prevent  the  tying 
up  of  property,  real  or  personal,  and  rendering  it  inalienable 
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longer  than  the  period  designated  by  it.  For  that  time  the 
power  over  the  inheritance  or  absolute  interest  of  property  may 
be  suspended,  but  no  longer." 

"In  the  case  now  under  consideration  no  question  is  pre- 
sented as  to  the  future  vesting  of  an  executory  estate  in  order 
to  determine  the  validity  of  the  preceding  one,  but  simply 
whether  the  trusts  of  the  will  require  in  their  execution  a  longer 
period  than  that  prescribed  by  the  rule  against  perpetuities,  and 
therefore  render  the  property  devised  to  the  trustees  inalienable 
during  that  time.  If  so,  the  law  denounces  the  devise  in  trust 
as  a  perpetuity  and  declares  it  void." 

In  Deford  v.  Deford,  36  Md.  178  (C.  J.  Bartol  being  the  only 
judge  who  sat  in  that  case  and  also  in  Barnum  v.  Barnum), 
Miller,  J.,  in  delivering  the  opinion  of  the  court  said,  referring 
to  Barnum  v.  Barnum,  26  Md.  119,  90  Am.  Dec.  88:  "All  the 
reasoning  in  that  case  applies  here,  and  we  regard  it  as  bind- 
ing and  conclusive  authority  which  must,  notwithstanding  the 
very  able  argument  of  counsel  to  the  contrary,  control  our  judg- 
ment in  the  present  case.  The  courts,  in  prescribing  and  set- 
tling the  rule  against  perpetuities,  have  founded  it  in  true  wis- 
dom. They  have  thereby  limited  the  indulgence  of  the  natural 
inclinations  of  men  to  fix  control  over  their  property  after 
death  ....  by  a  careful  consideration  and  regard  for  those 
larger  principles  of  public  policy  which  are  essential  to  the 
welfare  of  communities  and  states."  "The  decision  in  Bar- 
num's  case,"  continued  the  court,  "is  a  fair  and  just  application 
of  the  rule."  And  Perry  on  Trusts,  sections  382  and  383,  is 
cited  where  it  is  said :  "A  perpetuity  ^^^  will  no  more  be  tolerated 
when  it  is  covered  by  a  trust  than  when  it  displays  itself  un- 
disguised in  the  settlement  of  a  legal  estate."  In  Goldsborough 
V.  Martin,  41  Md.  501,  it  is  said  that  "the  rule  against  per- 
petuities is  one  of  the  established  landmarks  of  the  law";  and 
the  rule  as  applied  to  trusts  in  Barnum  v.  Barnum,  26  Md.  119, 
90  Am.  Dec.  88,  and  Defgrd  v.  Deford,  36  Md.  178,  is  approved 
and  reaffirmed.  We  quote  from  Deford's  case  the  following 
language,  which  is  peculiarly  appropriate  to  the  case  now  be- 
fore us:  "Power  is  given  to  the  trustee  to  appoint  some  one  to- 
succeed  her  in  the  trust  after  her  death,  and  this  of  itself  would 
render  possible  the  continuance  of  the  trust  far  beyond  the 
prescribed  limit.  But,  besides  this,  if  the  trust  were  valid,  and 
the  testator's  intention  could  be  carried  into  effect,  a  court  of 
equity  would  be  bound  to  supply  a  trustee  to  execute  the  trust 
....  to  remote  generations." 
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It  was  suggested  that  a  power  to  raise  money  out  of  rents  and 
profits  includes  a  power  to  sell  and  mortgage  for  the  purposes  of 
the  trust,  and  that  the  trustees  under  Miss  Hooper's  will  being 
required  to  pay  taxes  and  debts,  they  may  be  required  to 
Bell  the  trust  property,  but,  whether  this  be  so  or  not,  we 
wni  not  stop  to  inquire,  for  even  if  the  testatrix  had  given 
power  to  her  trustees  to  sell  the  trust  property,  the  diffi- 
culty would  not  have  been  removed.  In  Deford's  case  it  is 
said :  "The  fact  that  the  testator,  in  another  clause  of  his  will, 
empowers  his  trustees  to  change  the  investments  and  reinvest  as 
often  as  may  be  deemed  proper,  by  making  sales  or  otherwise, 
does  not  change  the  nature  of  the  trust,  which  may  extend  be- 
yond the  time  limited,  and  does  not,  therefore,  extricate  the 
case  from  the  operation  of  the  rule;  the  possibility  of  such  con- 
tinuance the  law  regards  as  decisive  in  determining  the  question 
of  perpetuity  or  not."  The  rule  of  perpetuities  as  applied  to 
trusts  in  Barnum  v.  Barnum,  26  Md.  119,  90  Am.  Dec.  88,  has 
been  approved  also  in  Stannard  v.  Barnum,  51  Md.  449 ;  Heald 
v.  Heald,  56  Md.  309;  Collins  v.  Foley,  63  Md.  162,  52  Am. 
Eep.  605;  Albert  v.  Albert,  68  Md.  372,  12  Atl.  11;  Dulaney 
v.  Middleton,  72  Md.  78,  19  Atl.  146;  Thomas  v.  Gregg,  76 
Md.  174,  44  Atl.  418. 

*"**  But  the  contention,  on  the  part  of  the  appellants,  is  that 
this  settled  rule,  this  "landmark  of  the  law,"  has  no  applica- 
tion to  charitable  trusts,  and  counsel  ventured  to  assert  that 
there  is  no  case  in  Maryland  in  which  it  has  been  so  applied. 
There  are,  however,  at  least  two  cases  where  the  rule  has  been 
directly  applied  to  such  trusts.  In  the  old  and  leading  and 
very  familiar  case  of  Dashiell  v.  Attorney  General,  5  Har.  & 
J.  392,  9  Am.  Dec.  572,  the  devise  was  for  "poor  children  be- 
longing to  the  congregation  of  St.  Peter's  Church,  etc."  The 
devise  was  held  void  because  the  trust  was  indefinite  and  be- 
cause it  created  a  perpetuity.  The  decision  just  cited  was  so 
construed  in  the  case  of  Needles  v.  Martin,  33  Md.  618,  where 
the  devise  for  a  charitable  purpose  was  also  held  to  be  void  be- 
cause it  was  too  vague  as  well  as  because  it  was  a  perpetuity.  But 
ever  since  the  case  of  Dashiell  v.  Attorney  General,  5  Har.  & 
J.  392,  9  Am.  Dec.  572,  it  has  been  held  in  Maryland  that  the 
statute  of  43  Elizabeth  has  never  been  in  force  in  this  state, 
and  therefore  there  is  no  distinction  here,  as  in  many  other 
states  and  in  England,  between  a  bequest  to  charitable  uses  and 
other  objects:  Dashiell  v.  Attorney  General,  5  Har.  &  J.  392, 
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9  Am.  Dec.  572;  Provost  etc.  v.  Abercrombie,  46  Md.  173; 
Yingling  v.  Miller,  77  Md.  107,  26  Atl.  491. 

Hence  it  will  be  seen  that  in  spite  of  the  criticism  of  "the 
learned  annotator"  whose  notes  to  Barnum  v.  Bamum  are  pub- 
lished in  Perkins'  edition,  26  Md.  119  [90  Am.  Dec.  88],  and 
were  so  much  relied  on  at  the  hearing,  we  feel  constrained  to 
adhere  to  the  law  as  announced  in  that  case.  It  is  apparent, 
however,  that  this  course  must  tend  to  benefit,  rather  than  in- 
jure, the  prospects  of  charitable  trusts  in  this  state  in  the  future, 
because  testators,  like  all  others,  will  be  required  to  know  and 
act  upon  the  well-settled  law  of  the  state,  and  they  will  therefore 
give  directly  and  absolutely  to  charitable  trusts  what  they  have 
to  give  for  such  purposes,  and  they  will  not  appear  to  give 
freely  with  one  hand  while  they  hold  on  to  their  gifts  with  the 
other,  and  by  means  of  trustees  attempt  to  control  property 
which  they  have  parted  with.  In  the  recent  case  of  Pratt  v.  Trus- 
tees etc.,  88  Md.  615,  42  Atl.  51,  it  is  ^^  evident  that  the  testa- 
tor was  well  advised  by  counsel,  and,  as  we  held,  avoided  the  error 
of  creating  a  trust.  He  gave  directly  to  the  corporation  itself. 
In  the  case  just  cited,  in  this  court's  opinion,  recently  delivered 
by  the  present  chief  judge,  it  was  shown  very  clearly  by  reason 
and  authority  that  no  trust  was  or  was  intended  to  be  created. 

But  if  the  contention  of  the  appellant  be  correct,  such  a  course 
was  altogether  unnecessary,  for,  as  suggested  by  counsel  for 
appellee,  if  the  perpetuity  rule  does  not  apply  to  devises  and 
bequests  to  religious  and  charitable  uses,  this  court,  in  the  case 
of  Mr.  Pratfs  will,  could  have  decided  the  question  very  easily 
by  holding  that  whether  there  was  a  trust  or  not  was  immaterial, 
because  if  there  was  no  trust  the  rule  confessedly  did  not  ap- 
ply, and  if  there  was  a  trust  it  did  not  apply  because  the  devise 
was  in  favor  of  a  charitable  institution. 

It  follows  from  what  we  have  said  that  we  entirely  agree  with 
the  view  taken  of  this  case  by  the  learned  court  below. 

Decree  affirmed  with  costs. 


THE  RULE  AGAINST  PERPETUITIES  IS,  that  no  Interest 
subject  to  a  condition  precedent  is  good,  unless  the  condition  must 
be  fulfilled,  if  at  all,  within  twenty-one  years  after  some  life  in 
beinir  at  the  creation  of  the  interest:  Madison  v.  Larmon,  170  111. 
65,  62  Am.  St  Rep.  356,  48  N.  E.  556. 

PERPETUITIES.— THE  ESTATE  MUST  VEST  at  aU  events 
within  the  time  allowed,  in  order  that  the  rule  against  perpetuities 
may  not  be  offended:  See  the  monographic  note  to  In  re  Wallserly, 
49  Am.  St.  Rep.  119-121;  Bigelow  v.  Cady,  171  lU.  229,  63  Am.  St. 
Rep.  230,  48  N.  E.  974. 
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CITARITIES— THE  RULE  AGAINST  PERPETUITIES  does  not 
apply  to  gifts  for  charitable  uses:  Mills  v.  Davison,  54  N.  J.  Eq. 
659,  55  Am.  St  Rep.  594,  35  Atl.  1072;  Lane  v.  Eaton,  69  Minn. 
141,  65  Am.  St.  Rep.  559,  71  N.  W.  1031;  monographic  not©  to  In 
re  Walkerly,  49  Am.  St.  Rep.  127-120. 


RYAN  V.  McLANB. 
[91   Md.   175,  46  AU.  340.] 

PLEADING— EFP^ECT  OP  DEMURRER— ADMISSION  OP 
WHAT.— In  a  suit  for  the  specific  enforcement  of  a  contract,  a 
demurrer  to  the  complaint  admits  the  existence  of  such  contract, 
but  not  the  construction  placed  thereon  by  the  plaintiff. 

SPECIFIC  PERFORMANCE— PURCHASE  OF  CONTROL- 
LING INTEREST  IN  CORPORATION— SELLERS  ACTING  FOR 
OTHER  STOCKHOLDERS.— A  contract  for  the  purchase  of  the 
stoclv  of  a  quasi  public  corporation,  whose  object  is  to  gain  the 
control  of  such  corporation,  where  the  sellers  are  a  committee 
representing  themseK'es  and  all  other  stockholders  who  join  them 
by  a  certain  date,  and  the  contract  contemplates  a  purchase  of  all 
the  stock  pooled,  and  shows  on  its  face  an  intention  to  protect 
all  the  stockholders,  and  the  purchaser  knows  that  the  sellers  are 
acting  for  the  benefit  of  all  the  stockholders,  and  that  they  have 
no  authority  to  sell  without  the  consent  of  the  holders  of  three- 
fourths  of  the  stock  for  whom  they  were  acting,  such  contract 
cannot  be  specifically  enforced  against  the  sellers  representing 
merely  the  stock  which  they  held  at  the  time  the  contract  was 
made,  since  this  would  be  inequitable  and  unreasonable. 

SPECIFIC  PERFORMANCE  RESTS  IN  THE  SOUND  DIS- 
CRETION of  a  court  of  equity.  It  Is  a  matter  of  grace  and  not  of 
right,  and  will  never  be  decreed  where  the  equity  of  the  case  ia 
not  clear. 

SPECIFIC  PERFORMANCE  —  PURCHASE  OP  STOCK  IN 
CORPORATION  —  PRIOR  POOLING  AGREEMENT  —  MUTUAL- 
ITY.— Where  a  contract  for  the  purchase-  of  all  the  stock  of  a  cor- 
poration which  shall  be  pooled  by  a  certain  date  is  made  with 
knowledge  of  and  reference  to  a  prior  pooling  agreement  between 
the  sellers  and  other  stockholders  to  the  effect  that  no  stock  should 
be  sold  without  the  concurrence  of  the  holders  of  three-fourths  of 
the  stock  held  by  the  signers  of  the  pooling  agreement,  the  sellers 
bekig  a  committee  representing  the  other  stockholders,  and  where 
the  purchaser  makes  a  deposit  with  the  committee  which  is  to  be 
forfeited  in  case  he  fallp  to  accept  and  pay  for  all  such  pooled 
Block  within  forty  days,  such  agreement  Is  not  an  absolute  contract 
of  purchase  and  sale,  but  a  mere  offer  or  option,  which  cannot  be 
specifically  enforced  for  want  of  mutuality. 

SPECIFIC  PERFORMANCE— PURCHASE  OP  CORPORATE 
STOCK— PRIOR  VOID  POOLING  AGREEMENT.— A  contract  for 
the  purchase  of  corporate  stock,  made  subject  to  the  provisions  of 
a  prior  pooling  agreement,  cannot  be  specifically  enforced  if  such 
pooling  agreement  is  declared  void,  as  it  would  be  inequitable  to 
enforce  it. 
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SPECIFIC  PERFORMANCE  —  PURCHASE  OF  CORPO- 
RATE STOOIC  — PRIOR  VALID  POOLING  AGREEMENT.— A 
contract  for  the  purchase  of  corporate  stock,  made  subject  to  the 
provisions  of  a  prior  pooling  agreement  which  declares  that  no 
sale  shall  be  made  without  the  concurrence  of  the  holders  of 
three-fourths  of  the  pooled  stock,  cannot  be  specifically  enforced 
even  if  the  pooling  agreement  is  valid,  where  such  contract  of  saie 
Las  never  been  concurred  In  by  the  holders  of  three-fourths  of  the 
pooled  stock. 

Bernard  Carter  and  William  L.  Marbury,  for  the  appellant. 

William  A.  Fisher,  John  Prentiss  Poe,  and  J.  Southgate  Lem- 
mon,  for  the  appellees. 

178  FOWLEE,  J.  The  bill  in  this  case  was  filed  by  Thomas 
!P.  Kyan,  of  New  York,  against  Louis  McLane  and  others  for  the 
specific  performance  of  an  alleged  contract  and  for  an  injunc- 
tion to  restrain  the  defendants  from  parting  with,  transferring, 
or  encumbering  the  possession  of  any  certificates  of  stock  held 
by  them  respectively  of  the  Seaboard  Company,  a  railroad  com- 
pany incorporated  and  existing  under  the  laws  of  Virginia  and 
North  Carolina.  Under  powers  granted  by  its  charter  this 
company  operates  not  only  its  own  line  extending  from  Ports- 
mouth, Virginia,  to  Weldon,  North  Carolina,  with  several 
branches  connected  therewith,  but  it  also  controls  and  operatss 
eight  other  lines  of  railroad,  the  names  and  lengths  and  termini 
of  which  it  is  not  necessary  now  to  mention,  but  the  bill  alleges 
that  by  means  of  the  ownership  of  its  own  chartered  line,  and 
the  control  of  the  other  corporations  just  referred  to,  the  Sea- 
board Company  practically  owns,  controls,  and  operates  a  rail- 
road nearly  a  thousand  miles  in  length,  extending  from  Norfolk 
to  Atlanta,  the  total  capital  stock  of  which  aggregate  $6,142,550, 
and  the  total  bonded  debts  and  rental  charges  amount  to  about 
$16,712,000;  while  the  gross  earnings  of  the  whole  system  for 
the  fiscal  year  ending  June  30,  1898,  were  ofiicially  reported  to 
be  $4,011,554.32. 

In  the  sixth  paragraph  of  the  bill  it  is  alleged  that  on  Octo- 
ber 6, 1896,  the  plaintiff  was  a  stockholder  of  the  Seaboard  Com- 
pany, and  had,  as  was  well  known  to  the  defendants,  entered 
into  contracts  to  purchase  a  large  amount  of  such  stock;  that 
on  the  day  just  mentioned  he  entered  *'^®  into  negotiations  with 
three  of  the  defendants,  McLane,  Eobinson,  and  Watts,  for  the 
purchase  of  a  large  amount  of  the  shares  of  stock  of  the  Sea- 
board Company  from  the  defendants  just  named,  they  then  and 
there  representing  that  they  were  personal  stockholders  in  said 
company,  and  also  as  a  committee  representing  a  large  amount 
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of  stock  in  said  corporation  held  by  others;  that  the  three  de- 
fendants represented  to  the  plaintiff  that  the  stock  in  the  Sea- 
board Company  owned  by  themselves  and  the  associated  stock- 
holders, for  whom  they  were  authorized  to  act,  amounted  to  up- 
ward of  3,000  shares  of  the  par  value  of  $100  each,  and  that 
they  were  desirous  of  making  a  sale  of  all  such  stock  in  said 
corporation,  reserving  also  the  right  to  include  in  such  contract 
a  sale  of  the  shares  of  any  stockholders  of  said  Seaboard  Com- 
pany as  should  join  with  them  and  deposit  their  stock  with  said 
McLane,  Robinson,  and  Watts  prior  to  October  18,  1896.  It 
was  at  the  same  time  agreed  between  the  plaintiff  and  the  de- 
fendants just  mentioned  that  the  plaintiff  was  to  pay  $125 
per  share  for  all  the  said  stock  owned  by  said  defendants,  as 
well  as  for  that  owned  by  the  stockholders,  who  were  then  repre- 
sented by  said  defendants,  and  also  for  the  stock  of  other  stock- 
holders of  said  company,  "who  should  agree  to  such  contract  of 
sale  and  deposit  their  stock  for  delivery  to  the  plaintiff  on  or 
before  October  18,  1896."  It  was  further  agreed  as  alleged 
that  the  plaintiff  "should  then  and  there  pay  the  sum  of  $60,000 
earnest  money  upon  such  purchase  of  stock,  the  same  to  be 
forfeited  as  liquidated  damages  if  the  plaintiff  should  fail  to  re- 
ceive,, take,  and  pay  for  all  the  stock  of  the  Seaboard  Company 
in  such  contract  of  sale."  It  is  alleged  in  the  following  para- 
graph— the  seventh — ^that  on  the  same  day  on  which  the  above 
verbal  agreement  was  made,  the  plaintiff  and  said  McLane, 
Robinson,  and  Watts,  in  order  to  evidence  such  agreement  and 
contract,  entered  into  a  written  agreement,  a  copy  of  which  is 
filed  with  and  made  part  of  the  bill.  Inasmuch  as  the  whole 
object  of  this  litigation  appears  to  be  to  compel  a  specific  per- 
formance of  **•  this  written  contract  we  will  have  to  examine 
it  carefully  and  for  that  purpose  we  will  here  transcribe  it. 

"Memorandum  of  understanding  and  agreement  between 
Louis  McLane,  Moncure  Robinson,  and  Legh  R.  Watts,  com- 
mittee, parties  of  the  first  part,  and  Thomas  F.  Ryan,  in  behalf 
of  himself  and  associates,  party  of  the  second  part. 

"Whereas,  the  parties  of  the  first  part  are  stockholders  in 
the  Seaboard  and  Roanoke  Railroad  Company,  and  also  repre- 
sent a  large  amount  of  stock  in  said  corporation  held  by  others; 

"And  whereas  the  said  committee,  in  behalf  of  themselves 
and  associate  stockholders,  are  desirous  of  making  a  sale  of  all 
their  stock  in  said  corporation,  and  also  the  shares  of  all  such 
other  stockholders  as  join  with  them  prior  to  October  18,  1896; 

"And  whereas  the  party  of  the  second  part,  in  behalf  of  him- 
self and  associates,  is  willing  and  desirous  to  purchase  all  the 


April,  1900.]  Ryan  v.  McLanb.  441 

shares  of  stock  held  hy  said  committee  as  the  same  may  be 
pooled  and  deposited  prior  to  said  October  18,  1896,  on  the 
terms  and  conditions  and  for  the  price  hereinafter  stated. 

"Therefore,  to  carry  out  such  intended  purchase  of  said  stock 
the  parties  agree  together  as  follows: 

"1.  The  price  which  is  to  be  paid  for  all  such  pool  stock  of 
the  Seaboard  and  Roanoke  Railroad  Company  is  one  hundred 
and  twenty-five  dollars  per  share. 

"2.  The  committee  is  to  declare  the  amount  of  all  stock  de- 
posited with  the  said  pool  and  embraced  in  this  contract  of  sale 
on  October  18,  1896. 

"3.  The  party  of  the  second  part  makes  this  contract  to  pur- 
chase relying  on  the  representation  that  the  railroad  companies 
comprising  the  Seaboard  Air  Line  system  are  free  of  all  float- 
ing debt  due  to  any  creditor  other  than  some  company  in  that 
system.  Said  party  of  the  second  part  is  to  have  forty  days 
from  this  date  within  which  to  have  an  examination  made  into 
the  condition  and  accounts  of  said  corporation  and  system,  and 
to  determine  whether  said  representation  is  correct. 

181  «4  The  party  of  the  second  part  now  deposits  sixty 
thousand  dollars  cash  with  the  committee,  and  agrees  that  that 
sum  shall  be  forfeited  and  paid  as  liquidated  damages  in  case 
he  and  his  associates  fail,  at  the  expiration  of  said  forty  days, 
to  accept,  take  over,  and  fully  pay  in  cash  for  all  such  pool  stock, 
at  the  price  of  one  hundred  and  twenty-five  dollars  for  each 
and  every  share  thereof.  If  such  liquidated  damages  are  so 
forfeited  by  the  second  party,  said  sum  shall  be  paid  over  by  the 
said  committee  to  the  railroad  company  and  distributed  as  a 
dividend  among  all  the  holders  of  common  stock.  At  the  ex- 
piration of  said  forty  days  the  party  of  the  second  part  agrees 
to  purchase  and  take  over  from  such  committee  not  to  exceed 
one  hundred  and  seventy-five  shares  of  the  stock  of  the  Baltimore 
Steam  Packet  Company  and  to  pay  therefor  the  sum  of  fifteen 
hundred  dollars  cash  for  each  share. 

"5.  Simultaneously  with  the  closing  of  said  option  by  the 
party  of  the  second  part,  and  the  payment  in  cash  for  all  sucli 
pool  stock  of  the  Seaboard  and  Roanoke  Railroad  Compajiy,  less 
the  sixty  thousand  dollars  deposited  with  the  execution  of  this 
contract,  which  is  to  be  treated  in  that  event  as  a  part  of  the 
purchase  money,  and  also  to  pay  in  cash  for  the  shares  of 
the  Baltimore  Steam  Packet  Company  above  specified,  the 
committee  are  to  provide,  if  requested  by  the  second  party,  the 
resignation  of  the  president  and  directors  of  the  Seaboard  and 
Roanoke  Railroad  Company  and  of  their  controlled  corporations 
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and  the  Baltimore  Steam  Packet  Company  and  procure  the 
nominees  of  the  party  of  the  second  part  to  be  elected  in  their 
places,  so  as  to  give  control  of  said  corporation  to  said  second 
party. 

"Witness  the  following  signatures  and  seals  to  this  memo- 
randum of  agreement,  which  is  executed  in  triplicate  this  sixth 
day  of  October,  A.  D.  1896. 

'T:iOUIS  McLANE. 

"moncuee  eobinson. 
*t:.egh  r.  watts, 
"thomas  p.  ryan." 

*®*  Subsequent  to  the  filing  of  the  bill  the  plaintiff  filed 
several  exhibits  in  addition  to  the  above  agreement,  consisting 
of  records  of  two  suits  in  equity,  both  brought  by  him,  one  in 
the  circuit  court  of  the  United  States  for  the  district  of  Mary- 
land on  the  11th  of  May,  1897,  against  McLane,  Watts,  and  the 
executors  of  Robinson,  and  the  other  in  the  circuit  court  for 
the  eastern  district  of  Virginia  on  2d  of  October,  1897,  against 
the  Seaboard  and  Roanoke  Railroad  Company  and  others.  We 
shall  have  occasion  to  refer  to  some  of  these  exhibits  presently. 

In  the  seventh  paragraph  of  the  bill  the  plaintiff  further  al- 
leges that,  in  part  performance  of  said  written  agreement,  he 
paid  to  the  said  committee  $60,000  in  cash  as  part  of  the  pur- 
chase money. for  said  stock,  and  that  under  said  written  agree- 
ment, as  construed  by  him,  he  agreed  and  bound  himself  to  pur- 
chase, accept,  and  pay  $125  per  share  for  all  the  shares  of  stock 
held  by  others  than  the  said  committee  and  their  associates  who 
should,  prior  to  October  18,  1896,  join  in  said  contract  of  sale 
on  the  terms  and  conditions  therein  stated,  and  should  deposit 
their  stock  with  said  committee,  and  that  tfie  latter  thereby 
bound  themselves  to  declare  on  October  18,  1896,  the  amount 
of  all  stock  deposited  with  them  and  embraced  in  such  contract 
of  sale.  It  is  further  alleged  that  said  committee  represented 
that  the  shares  of  stock  owned  by  them  and  those  then  associated 
and  represented  by  them  in  said  contract  amounted  to  over 
3,000  shares,  but  that  they  refused  to  give  any  information 
as  to  the  amount  of  stock  held  by  them  and  their  associates 
respectively;  that  said  committee  did  not  inform  the  plaintiff 
that  any  stockholders  of  said  company  not  associated  with  them 
prior  to  October  6,  1896,  had  elected  to  join  with  said  com- 
mittee in  the  said  contract  of  sale  or  to  deposit  their  stock  be- 
fore October  18,  1896,  and  the  plaintiff   tiierefore   avers  that 
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said  committee  had  not  prior  to  that  date  received  any  deposit 
of  stock  which  he  was  bound  to  take,  except  the  stock  of  said 
committee  owned  and  held  by  them  individually,  and  the  stock 
of  *®^  those  actually  associated  with  them  on  October  6,  1896; 
it  is  also  alleged  that  the  certificates  of  the  stock  the  plaintiff 
was  bound  to  take  had  been  deposited  with  the  defendant  Mc- 
Lane and  were  in  his  possession  in  Baltimore,  Maryland,  at 
the  time  of  filing  of  the  bill;  that  the  plaintiff  has  offered  to 
take  and  pay  for  all  the  stock  covered  by  said  contract,  but  that 
said  committee  refused  to  deliver  the  same. 

In  the  fourteenth  paragraph  of  the  bill,  it  is  alleged  that  the 
refusal  of  the  committee  to  deliver  the  stock  claimed  by  the 
plaintiff  was  based  upon  the  terms  of  the  contract  or  pooling 
agreement  between  themselves  and  other  stockholders,  dated  Oc- 
tober 2,  1896,  under  which  said  stock  had  been  deposited  with 
them,  which  contained  a  provision  that  no  sale  should  be  made 
without  the  concurrence  of  the  holders  of  three-fourths  of  the 
stock  held  by  all  the  signers  of  the  pooling  agreement,  without 
reference  to  the  question  as  to  whether  it  had  actually  been  de- 
posited or  not  prior  to  the  date  mentioned.  By  the  terms  of 
the  pooling  agreement  just  referred  to,  dated  the  2d  of  October, 
1896 — four  days  before  the  execution  of  the  contract  here  sought 
to  be  enforced — it  was  for  their  mutual  protection  agreed  be- 
tween the  stockholders  of  said  company  who  should  sign  it,  that 
for  the  period  of  five  years  from  the  date  of  said  agreement,  or 
until  thirty  days  after  it  was  abrogated  by  the  written  assent  of 
the  parties  thereto  holding  three-fourths  of  the  said  stock,  none 
of  said  stock  should  be  sold  or  transferred  for  voting  purposes 
unless  with  the  written  concurrence  of  the  same  number  of  such 
stockholders  as  were  authorized  to  abrogate  said  agreement. 
The  plaintiff  further  alleges  that,  being  advised  that  the  pooling 
agreement  was  void  as  against  public  policy  and  for  other  rea- 
sons, he  instituted  suits  in  the  circuit  courts  of  the  United 
States  for  the  district  of  Maryland  and  the  eastern  district  of 
Virginia  to  have  said  agreement  set  aside,  so  that  the  defend- 
ants might  be  without  excuse  for  their  refusal  to  carry  out  their 
contract  of  sale. 

*^®*  But  a  few  days  before  the  hearing  in  the  court  below  the 
plaintiff  amended  his  bill  by  adding  several  additional  para- 
graphs, the  most  important  of  which  and  the  one  most  relied 
upon  by  the  plaintiff  is  paragraph  14a.  We  shall  have  occa- 
sion to  refer  to  this  amendment  more  particularly  hereafter.  It 
is  sufficient  to  say  that  the  pooling  agreement,  so  far  as  i^  dis- 
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closed  by  the  bill  in  this  case,  has  never  been  set  aside  either  by 
the  concurrence  of  the  parties  thereto  or  by  the  decree  of  any 
court 

"We  have  thus  stated  so  much  of  the  very  elaborate  bill  as 
we  think  is  necessary  to  a  discussion  of  the  controlling  questions 
presented  by  this  appeal. 

The  defendants  demurred  to  the  whole  bill  as  amended  upon 
the  grounds:  1.  That  it  is  without  equity;  2.  That  the  court 
is  without  jurisdiction  to  grant  the  relief  prayed.  The  court 
below  passed  a  decree  sustaining  the  demurrer,  dismissing  the 
bill,  and  dissolving  the  injunction.  From  this  decree  the  plain- 
tiff has  appealed. 

Although  the  discussion  at  the  hearing  took  a  wide  range,  and 
the  arguments  of  the  distinguished  counsel  for  both  plaintiff 
and  defendants  were  characterized,  if  possible,  by  more  than 
their  usual  ability  and  research,  yet,  after  all,  the  plaintiff's 
case  must  rest  upon  the  contract  alleged  to  have  been  made  by 
him  with  the  defendants.  A  good  deal  was  said  as  to  the  effect 
of  the  demurrer  in  this  case,  that  is  to  say,  how  far  and  in  what 
sense  it  admits  the  allegations  of  the  bill.  It  is  sufficient  to  say 
that  the  demurrer  does  not  admit  the  construction  the  plaintiff 
has,  in  his  bill,  placed  upon  the  alleged  contract  of  sale  to  be 
correct,  nor  the  correctness  of  the  construction  he  has  placed 
upon  the  pooling  agreement,  on  which  the  defendants  rely  to 
justify  their  refusal  to  consummate  the  agreement  relied  on  by 
the  plaintiff.  In  other  words,  the  demurrer  admits  that  there 
were  such  contracts  as  are  set  out  in  the  exhibits,  and  raises  the 
question  as  to  their  true  construction.  It  follows,  therefore, 
that  our  principal  duty  in  this  case,  waiving  the  question  of 
jurisdiction,  will  be  to  ascertain  what  is  the  true  ***  meaning 
of  the  contract  of  October  2,  1896,  in  the  light  of  the  travers- 
able averments  of  fact  not  contradicted  or  shown  to  be  untrue 
in  one  or  other  of  the  exhibits  filed  by  tlie  plaintiff. 

But  before  considering  this  controlling  question,  it  may  be 
proper  to  pause  for  a  moment  to  inquire  more  particularly  as 
to  what  is  the  case  presented  to  us  by  this  bill.  It  is  simply 
this:  The  plaintiff  comes  into  a  court  of  equity  asking  for  the 
specific  performance  of  a  contract  which  upon  its  face  shows 
that,  so  far  as  the  parties  to  it  were  concerned,  it  was  entered 
into  for  the  purpose  of  enabling  him  to  get  control  of  this  great 
corporation.  He  was  to  become  the  owner  of  stock,  according 
to  his  construction,  of  just  enough  stock  to  make  him  master  of 
the  situation,  so  that  upon  his  request  those  who  had  been  placed 
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in  authority  by  the  stoclcholders  were  to  resign  and  place  him  in 
control,  not  only  of  the  Seaboard  Air  Line,  but  of  the  eight  other 
corporations  connected  with  and  operated  by  it.  But  whatever 
may  be  the  construction  of  this  contract  by  the  plaintiff,  it  also 
appears  upon  its  face  that  the  intention  of  the  committee  was 
to  make  terms  in  relation  to,  and  were  desirous  of  making  a 
sale  of,  not  only  their  own  stock,  but  as  well  that  of  their  asso- 
ciates and  the  stock  of  all  such  other  stockholders  as  should  join 
with  them  prior  to  October  18,  1896.  We  say  this  is  apparent 
from  the  contract  itself.  Such  a  course  was,  without  regard  to 
the  pooling  agreement,  demanded  by  the  plainest  dictates  of 
ordinary  fair  dealing.  In  short,  the  course  which  the  plaintiff 
is  here  contending  the  defendants  are  bound  to  pursue  would 
have  resulted  in  selling  their  own  stock,  and  at  the  same  time 
in  selling  out  the  minority  stockholders.  While  we  do  not  wish 
to  be  understood  as  saying  that  never,  under  any  circumstances, 
will  a  court  of  equity  enforce  a  contract  for  the  purchase  of  a 
controlling  interest  in  a  corporation,  yet  we  are  clearly  of  opin- 
ion that  this  contract,  showing  as  it  does  upon  its  face  an  evi- 
dent intention  on  the  part  of  the  committee  to  protect  all  the 
stockholders  who  should  join  in  the  pool  before  *****  October 
18,  1896,  should  not  be  enforced  by  a  court  of  equity  in  such 
manner  as  to  prevent  the  carrying  out  of  that  intention.  It 
may  be  that  the  position  of  the  plaintiff  in  this  respect  may  be 
legal,  but  it  is  certainly  far  from  equitable.  He  relies  upon  the 
provision  in  the  contract  that  he  was  to  take  and  pay  for  only 
such  shares  of  stock  as  were  both  pooled  and  deposited  before 
the  18th  of  October,  1896,  while  he  must  have  known,  from  the 
face  of  the  contract  itself,  that  the  object  of  the  committee  was 
to  sell,  not  only  their  own  stock,  and  the  stock  of  those  who  had 
joined  the  pool  on  October  6th,  but  also  all  the  stock  of  other 
stockholders  who  should  join  before  the  18th  of  that  month. 
This  is  shown,  as  we  have  said,  not  only  by  the  contract  itself, 
but  also  by  the  circular  letter  signed  by  E.  C.  Hoffman,  dated 
October  7,  1896,  the  day  after  the  execution  of  the  alleged  con- 
tract of  sale.  This  letter,  or  a  copy  of  it,  was  filed  by  the  plain- 
tiff with  his  bill  in  the  circuit  court  of  the  eastern  district  of 
Virginia,  and  that  bill  alleges  that  it  was  sent  to  all  the  stock- 
holders of  the  Seaboard  Company,  of  whom  he  was  one.  It  in- 
forms them  and  informed  him  that  the  pool  is  for  the  benefit  of 
all,  and  requests  them  all  to  join  on  or  before  the  18th  of  Oc- 
tober. It  is  sufficient  for  the  purposes  of  the  aspect  of  the  case 
we  are  now  discussing  that,  whatever  may  have  been  the  plain- 
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tiff's  views  in  regard  to  his  legal  rights,  he  was  fully  informed, 
and  must  be  held  to  have  known  from  the  very  beginning  of 
negotiations  at  Norfolk,  of  the  equitable  ground  upon  which  the 
defendants  were  standing.     Although  it  may  not  be  proper  to 
take,  as  admitted  by  the  demurrer,  the  allegations  of  the  sworn 
answers  of  Messrs.  McLane  and  Watts  to  the  bill  filed  by  the 
plaintiff  in  the  United  States  circuit  court  for  the  district  of 
Maryland,  and  filed  as  exhibits  with  the  bill  in  this  case,  yet 
we  cannot  shut  our  eyes  to  the  facts  therein  alleged,  namely, 
that  before  and  at  the  time  the  alleged  contract  of  sale  was  made, 
the  plaintiff  and  his  attorney  were  in  possession  of  full  knowl- 
edge that  the  committee  was  acting  for  all  the  stockholders  who 
should  join  the  pool  before  October  ^^^'^  18th,  and  not,  as  he 
now  contends,  for  only  those  who  had  joined  and  deposited  their 
stock  before  that  date.     What  must  be  the  answer  of  a  court  of 
equity  to  a  plaintiff  who  asks  it  to  exercise  its  sound  judicial 
discretion  in  the  specific  performance  of  a  contract,  which  has 
for  its  main  object  the  placing  of  this  great  corporation  in  his 
control  or  in  the  control  of  himself  and  his  undisclosed  Asso- 
ciates?   It  seems  very  clear  to  us  that  it  is  no  part  of  the  duty 
of  such  a  court  to  grant  any  relief  under  such  circumstances  as 
confront  us  under  the  allegations  of  this  bill  and  the  exhibits 
filed  with  it.     The  only  case,  so  far  as  we  have  been  informed, 
where  a  plaintiff  has  appealed  to  a  court  of  equity  to  specifically 
enforce  a  contract  for  the  purchase  of  stock  for  the  purpose  of 
getting  control  of  a  corporation  is  the  case  of  Foil's  Appeal,  91 
Pa.  St.  436,  36  Am.  Eep.  671.     The  bill  in  the  case  just  re- 
ferred to  was  filed  to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  stock  of  a  national  bank  for 
the  purpose  of  controlling  it.     We  quote  from  the  opinion  just 
cited:  "This  case  presents  some  extraordinary  features.     We 
have  nothing  like  it  in  this  state  since  equity  powers  were  con- 
ferred upon  the  courts The  avowed  object  of  the  pur- 
chase of  the  stock  and  the  filing  of  this  bill  was  to  get  control  of 
the  bank  for  Greer  and  his  friends.     This  appears  upon  the  face 
of  the  bill,  and  is  the  main  ground  upon  which  equitable  relief 

is  asked While  the  legal  right  of  the  plaintiff  to  buy 

up  sufficient  of  the  stock  of  this  bank  to  control  it,  in  the  interest 
of  himself  and  friends,  may  be  conceded,  it  is  by  no  means  clear 
that  a  court  of  equity  will  lend  its  aid  to  help  him.  A  national 
bank  is  a  quasi  public  institution.  While  it  is  the  property  of 
its  stockholders  and  its  profits  inure  to  their  benefit,  it  is  never- 
theless intended  by  the  law  creating  it  that  it  should  be  for  the 
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public  accommodation The  stock,  as  now  held,  is  scat- 
tered among  a  variety  of  people  and  held  in  greater  or  lesser 
amounts.  It  is  difficult  to  see  how  the  small  stockholders,  who 
have  their  modest  earnings  invested  in  it,  the  depositors,  who 
use  it  for  the  safekeeping  ***  of  their  money,  or  the  business 
public,  who  look  to  it  for  accommodation,  ....  are  to  be  bene- 
fited by  the  concentration  of  a  majority  of  its  stock  in  the  hands 
of  one  man,  or  in  such  way  that  one  man  and  his  friends  can 

control  it Were  we  to  affirm  this  decree  I  see  no  reason 

why  we  may  not  be  called  upon  to  use  the  extraordinary  powers 
of  a  court  of  equity  to  assist  in  miscellaneous  stock-jobbing  op- 
erations  The  decree  of  a  chancellor  is  the  exercise  of  a 

sound  discretion;  it  is  of  grace,  not  of  right,  and  will  never  be 
made  where  the  equity  and  justice  of  a  case  is  not  clear."  In 
this  connection  the  plaintiff  relied  upon  Barnes  v.  Brown,  80 
N.  Y.  527,  and  Cook  on  Corporations,  section  622,  which  is 
based  upon  the  case  just  cited,  for  the  proposition  that  a  con- 
tract by  which  directors  who  own  a  majority  of  the  stock  agree 
to  sell  it  and  substitute  the  vendees  as  directors  of  the  company 
is  not  illegal.  But  the  situation  here  is  quite  different,  for 
neither  the  vendors  nor  the  vendee  had  a  majority,  and  there- 
fore it  is  clear,  and  it  was  so  contended  by  the  plaintiff's  coun- 
sel, that  the  object  of  the  contract  was  to  give  him  the  majority 
by  uniting  his  holdings  to  those  of  the  defendants.  In  addition 
to  this,  it  may  be  observed  that  we  may  concede  for  the  purpose 
of  the  argument  of  this  branch  of  the  case  that  the  alleged  con- 
tract is  not  illegal.  But  it  does  not  follow  that  because  it  is 
not  illegal  it  is  equitable  and  should  be  enforced  by  a  court  of 
equity.  As  was  said  by  the  supreme  court  of  Pennsylvania  in 
Foil's  Appeal,  91  Pa.  St.  436,  36  Am.  Eep.  671,  if  parties  were 
able  to  obtain  control  by  purchase,  it  cannot  be  helped,  but  here 
is  a  quasi  public  corporation  in  which  the  minority  stockholders 
and  the  public  are  to  be  considered.  If  the  plaintiff  has  any 
legal  rights,  let  him  enforce  them  in  a  court  of  law.  What  we 
have  said  cannot,  of  course,  be  taken  to  indicate  that  we  are  of 
opinion  that  there  may  not  be  many  cases  in  which  a  court  of 
equity  will  specifically  enforce  contracts  for  the  sale  of  railway 
or  other  shares.  It  is  said  in  section  338  of  Cook  on  Stockhold- 
ers: "If  the  stock  contracted  to  be  sold  is  easily  obtainable  in 
the  market,  and  there  are  no  *®®  particular  reasons  why  a  ven- 
dee should  have  the  particular  stock  contracted  for,  he  is  left 
to  his  action  for  damages.  But  where  the  value  of  the  stock  is 
not  easily  ascertained,  or  the  stock  is  not  to  be  readily  obtained 
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elsewhere,  or  there  is  some  particular  and  reasonable  cause  for 
the  vendee's  requiring  the  stock  contracted  for  to  be  delivered, 
a  court  of  equity  will  decree  a  specific  performance  and  compel 
the  vendor  to  deliver  the  stock":  Gottschalk  v.  Stein,  69  Md.  51, 
13  Atl.  625.  This  is  a  sufficient  statement  of  the  general  rule. 
But,  of  course,  if  it  be  true,  as  we  have  pointed  out,  that  the 
cause  or  reason  why  the  plaintiff  here  demands  the  stock  is  not 
equitable,  and  therefore  not  reasonable,  the  court  will  not  de- 
cree specific  performance,  although  the  value  of  the  stock  is 
difficult  to  ascertain  and  cannot  be  obtained  elsewhere.  But  in 
this  case,  however  difficult  it  may  be  to  obtain  the  stock  else- 
where, it  is  not  difficult  to  ascertain  its  value,  for  in  the  bill 
filed  in  United  States  circuit  court  by  the  plaintiff  he  alleges 
that  its  value  is  $100  per  share. 

2.  But  assuming  that  the  contract  is  not  illegal,  let  us  exam- 
ine it  and  ascertain,  if  we  can,  its  true  meaning. 

We  have  already  seen  what  this  contract  is — and  we  have 
also  said  how  far  and  in  what  sense  the  demurrer  admits  the  al- 
legations of  the  bill.  The  bill  alleges  that  before  the  agreement 
was  made,  and  while  negotiations  were  pending,  the  defendants, 
McLane,  Eobinson,  and  Watts,  informed  him  they  were  acting 
as  a  "committee  representing  a  large  amount  of  stock  in  said 
corporation  held  by  others."  In  view  of  the  fact  that  the  plain- 
tiff studiously  refrains  from  alleging  his  want  of  knowledge  of 
the  existence  of  the  pooling  agreement  before  and  at  the  time 
he  entered  into  the  contract  of  October  6th,  and  remembering 
that  the  contract  is  made  by  the  defendants  as  a  committee  in 
behalf  of  themselves  and  associate  stockholders,  and  in  behalf 
of  all  stockholders  who  should  join  with  them  before  a  certain 
date,  and  that  the  plaintiff  declared  that  he  was  willing  and 
desirous  to  purchase  all  the  shares  of  stock  held  by  said  com- 
mittee, as  the  same  may  be  pooled  and  deposited  prior  to  the  ^^^ 
date  mentioned,  the  construction  now  placed  upon  the  contract 
by  the  plaintiff,  absolutely  abrogating,  as  it  does,  the  pooling 
agreement,  is,  to  say  the  least,  not  a  reasonable  one. 

If  this  pooling  agreement  was,  as  contended,  so  destroyed  on 
the  6th  of  October,  why  should  the  defendants,  constituting  the 
committee,  on  the  next  day,  send  circulars  to  all  the  stockholders 
to  join  in  the  pool  ?  But  in  addition  to  this,  the  date  named  In 
the  circulars,  the  18th  of  October,  1896,  is  the  very  dav  named  in 
the  contract  on  or  before  which  the  stock  the  plaintiff  was  will- 
ing to  purchase  was  to  be  pooled  and  deposited.  It  is  unneces- 
Bary,  however,  further  to  discuss  this  question,  for  the  counsel 
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of  the  plaintiff  practically  conceded  that  the  plaintiff  was  fully 
aware  on  October  6th  of  the  existence  of  the  pooling  agreement 
of  October  2d.  But  whether  he  was  in  fact  fully  informed  of 
the  existence  and  tenns  of  the  pooling  agreement,  he  has  never 
denied  the  possession  of  such  knowledge,  in  spite  of  the  fact 
that  such  a  denial  and  the  proof  of  its  truth,  form  the 
very  foundation  of  his  case.  For  it  is  obvious  that  if  it  be  once 
conceded  that  both  parties  knew  of  the  existence  of  the  pooling 
Agreement,  it  must  follow  that  they  contracted  with  reference 
and  subject  to  its  provisions — ^unless  it  be  null  and  void  as  al- 
leged in  the  bill.  We  will  presently  discuss  the  effect  of  the 
nullity  of  the  pooling  agreement.  If,  then,  we  are  to  consider 
the  pooling  agreement  as  an  element  in  this  case,  it  seems  to  us 
that  the  contention  of  the  plaintiff,  though  supported  with  great 
force  and  ingenuity,  must  fall  to  the  ground.  For  instead  of 
being,  as  contended  by  the  plaintiffs,  a  completed  contract  for 
the  saLe  of  stock,  it  was  but  "a  pending  offer"  "or  an  option,'^ 
which  must,  according  to  the  pooling  agreement,  be  ratified  by 
stockholders  holding  three-fourths  of  the  Seaboard  Company's 
fitock,  and  accepted  by  the  plaintiff.  Now  what  are  the  broad 
features  of  the  contract  which  challenge  attention?  1.  That 
the  contract  on  the  one  side  is  made  by  a  committee  already  ex- 
isting, previously  created;  2.  That  ^^^  all  the  stock  of  all  the 
fitockholders  who  should  join  the  pool  before  the  18th  of  Octo- 
ber was  the  subject  of  negotiations ;  3.  That  the  contract  looked 
to  an  "intended  purchase"  and  not  an  actual  sale;  4.  That 
neither  the  vendors  nor  the  vendees  are  disclosed — the  former 
being  represented  by  the  committee — and  the  latter  acting  by 
and  through  the  plaintiff. 

At  the  very  beginning  of  the  so-called  contract  it  appears  that 
the  parties  thereto  are  the  committee  and  Thomas  F.  Kyan  on 
behalf  of  himself  and  associates,  and  that  the  stock  which  the 
committee  was  desirous  of  selling  was  all  the  stock  in  the  pool. 
When  we  look  to  the  allegations  of  the  bill  in  the  sixth  para- 
graph in  reference  to  the  negotiations  there  referred  to,  and  the 
failure  of  the  plaintiff  to  deny  knowledge  of  the  pooling  agree- 
ment, which  of  itself  under  the  facts  in  this  case  is  equivalent 
to  an  admission  of  knowledge,  can  it  be  doubted  that  the  plain- 
tiff made  the  so-called  contract  of  sale  subject  to  the  previous 
contract?  If  so,  the  second  contract  was,  and  must  have  been, 
in  the  nature  of  an  offer  or  option.  It  seems  to  us  perfectly  clear 
that  the  parties  themselves  directly  and  pointedly  refer  to  and 
recognize  the  existence  of  the  pooling  agreement  in  the  second 
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article,  in  which  there  is  a  clear  distinction  drawn  between  the 
contract  and  the  pooling  agreement:  "2.  The  committee  is  to 
declare  the  amount  of  all  stock  deposited  with  the  said  pool  and 
embraced  in  this  contract  of  sale  on  October  18,  1896."  Of 
course  the  said  pool  must  refer  to,  can  have  no  other  reference 
than  to,  the  pool  formed  by  the  pooling  agreement,  and  the 
contract  of  sale,  it  is  equally  clear,  must  refer  to  the  intended 
purchase,  which  the  paper  was  executed  to  carry  out.  But  when 
we  examine  the  subsequent  part  of  the  paper  we  find  that  the 
parties  themselves  give  it  its  proper  character — for  in  the  fifth 
paragraph  the  language  used  is:  "Simultaneously  with  the  clos- 
ing of  the  said  option  by  the  party  of  the  second  part,"  and  the 
performance  of  certain  other  things,  the  committee  were,  if  re- 
quested by  the  plaintiff,  to  provide  for  the  resignation  ^^^  of 
president  and  directors  of  the  Seaboard  Company  and  its  con- 
trolled corporations.  We  think  there  can  be  no  question  that 
the  words  here  used  relate  to  the  contract  now  relied  on  by  the 
plaintiff  as  a  complete  and  absolute  contract  of  sale  which  he 
comes  into  a  court  of  equity  to  have  specifically  performed.  In 
addition  to  this,  however,  the  record  shows  in  his  bill,  filed  in 
1897,  in  the  eastern  district  of  Virgina,  one  of  the  exhibits  filed 
with  the  bill  in  this  case,  that  the  plaintiff  himself  called  his 
absolute  contract  only  "a  pending  offer."  And  in  the  bill  filed 
in  the  circuit  court  of  the  United  States  he  again  speaks  of  the 
contract  of  sale  as  "an  option."  But  it  also  appears  that  the 
plaintiff  on  his  part  agrees  to  do  nothing  until  in  the  fourth 
paragraph  he  "agrees"  that  the  sum  of  $60,000  which  he  de- 
posits with  the  committee  shall  be  forfeited  and  paid  as  liqui- 
dated damages  in  case  he  and  his  associates  (whoever  they  may 
be)  fail,  at  the  expiration  of  forty  days  "to  accept,"  take,  and 
pay  for  all  such  pool  stock  as  agreed.  Under  the  circumstances 
as  disclosed  by  the  bill,  what  better  arrangement  could  the  plain- 
tiff make?  He  was  trying  to  get  enough,  just  enough,  stock  to 
control.  He  had  other  options  or  negotiations  outstanding,  and 
if  he  found  there  would  be  stock  enough  in  the  pool,  added  to 
what  he  had  or  had  secured,  to  give  him  control,  he  would  accept 
— otherwise  he  would  not  accept,  but  would  forfeit  the  deposit 
of  $60,000.  It  seems  to  us  that  this  is  what  the  contract  means. 
He  and  his  associates  were  willing,  therefore,  to  risk  the  loss 
of  a  part  of  the  $60,000  (for  he  would  get  back  part  of  it  as  a 
stockholder)  in  the  hopes  of  gaining  what  they  had  been  striv- 
ing for,  namely,  the  control  of  the  Seaboard  Company  and  the 
other  corporations  operated  by  it    From  what  we  have  said,  it 
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will  be  seen  that  we  are  of  opinion  that  the  contract  relied  on 
by  the  plaintiff  is  not  an  absolute  contract  of  purchase  and  sale, 
but  it  is  a  mere  "pending  offer,"  as  he  called  it,  or  "an  option," 
as  it  is  called  by  the  parties  themselves  in  the  paper  itself.  If 
this  be  so,  of  course,  it  requires  neither  authority  nor  reasoning 
'^^  to  show  that  equity  will  not  enforce  such  a  contract — for 
both  must  be  bound  to  give  either  a  standing  in  a  court  of 
equity:  Fry  on  Specific  Performance,  sees.  114-148,  440;  Pom- 
eroy  on  Specific  Performance,  162-166;  Gelston  v.  Sigmund,  27 
Md.  344;  Duval  v.  Myers,  2  Md.  Ch.  405;  King  v.  Warfield,  67 
Md.  249,  1  Am.  St.  Rep.  384,  9  Atl.  539 ;  O'Brien  v.  Pentz,  48 
Md.  577;  Bamberger  v.  Johnson,  86  Md.  41,  37  Atl.  900;  Hor- 
ner V.  Woodland,  88  Md.  511,  41  Atl.  1079. 

3.  Much  reliance  was  placed  upon  the  supposed  consequences 
of  the  admissions  claimed  to  have  resulted  by  the  demurrer  to 
the  allegations  contained  in  paragraph  14a,  which  is  an  amend- 
ment to  the  original  bill.  This  amendment  appears  to  have 
been  made  for  the  purpose  of  getting  rid  of  the  pooling  agree- 
ment, and  it  was  contended  with  much  earnestness  that  the 
plaintiff  having  averred  therein:  1.  That  none  of  the  parties 
to  the  contract  of  October  6th  made  it  with  reference  to  or  in 
connection  with  the  pooling  agreement;  and  2.  That  all  the 
then  parties  who  signed  said  pooling  agreement  had  fully  au- 
thorized the  committee  to  make  the  contract  of  sale — that  unless 
we  dispense  altogether  with  the  rule  that  facts  which  are  averred 
are  to  be  taken  as  true  on  demurrer,  it  is  impossible  to  come  to 
any  other  conclusion  than  that  the  contract  of  sale  of  October 
6th  was  not  made  with  reference  to,  or  in  connection  with,  the 
pooling  agreement.  But  this  position  gives  a  conclusiveness  to 
the  supposed  admissions  resulting  from  the  demurrer  to  the  al- 
legations in  respect  to  the  construction  of  the  plaintiff,  placed 
by  him  upon  the  two  agreements  here  involved,  that  cannot  be 
properly  conceded  to  them.  For,  after  all,  the  true  construction 
of  the  contracts,  and  not  the  construction  placed  upon  them  by 
the  plaintiff,  must  govern  the  rights  of  the  parties.  It  is  appar- 
ent from  what  we  have  already  said  that,  as  we  construe  the  con- 
tract, the  whole  negotiation  between  the  plaintiff  and  defendant 
was  made  subject  to  the  pooling  agreement,  and  that  the  same 
fact  is  apparent  from  the  face  of  the  contract  of  sale  itself.  We 
think  it  equally  clear  that  according  to  the  plain  construction 
***  of  the  pooling  agreement  the  parties  who  then,  that  is,  on 
October  6th,  are  alleged  in  the  bill  to  have  held  3,000  shares, 
could  not  have  authorized  the  committee  to  make  the  contract 
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of  sale  as  construed  by  the  plaintiff,  for  by  the  very  terms  of 
the  pooling  agreement  three-fourths  of  the  stock  pooled  before 
the  18th  of  October  were  required  to  authorize  a  sale,  that  is  to 
Bay,  more  than  6,000  shares  were  required  to  authorize  the  com- 
mittee to  make  the  sale,  or  double  the  amount  of  stock  held  by 
those  alleged  to  have  given  such  authority,  for  it  appears  that 
there  were  some  8,500  shares  pooled  before  the  date  mentioned. 

In  conclusion,  a  few  words  in  regard  to  the  alleged  nullity 
or  invalidity  of  the  pooling  contract  It  appears  to  be  clear  that 
whether  this  contract  be  valid  or  not  is  immaterial  in  this  case. 
We  have  in  the  former  part  of  this  opinion  arrived  at  the  con- 
clusion that  the  two  contracts,  the  pooling  agreement  and  the 
so-called  contract  of  sale,  are  so  connected,  the  latter  having  been 
made  subject  to  the  provisions  of  the  former,  that  it  would  seem 
necessarily  to  follow  if  the  former  be  declared  void,  it  would  be 
inequitable  to  enforce  the  latter ;  and  if  the  former  be  held  to  be 
a  valid  and  binding  contract  the  sale  claimed  by  the  plaintiff 
to  have  been  made  to  him,  never  having  been  concurred  in  by 
those  holding  three-fourths  of  the  pooled  stock,  such  alleged 
sale  is  no  sale  and  cannot  be  enforced. 

There  are  other  grounds  on  which  the  defendants  relied,  which 
were  ably  discussed  and  sustained  by  the  citation  of  niimerous 
authorities;  but  we  think  what  we  have  said  is  sufficient  to  jus- 
tify the  conclusions  we  have  reached. 

Decree  affirmed,  with  costs  to  defendants  above  and  below. 


SPECIFIC  PERFORMANCE  IS  NOT  A  MATTER  OF  RIGHT  in 
either  partv,  but  rests  in  the  sound  discretion  of  the  court:  Kofka 
V.  Rosicliy,*  41  Neb.  328,  43  Am.  St.  Rep.  685,  59  N.  W.  788. 

SPECIFIC  PERFORMANCE  OF  A  CONTRACT  TO  CONVEY 
STOCK  will  be  decreed  if  it  cannot  be  obtained  elsewhere  than 
from  the  respondent  and  its  value  is  uncertain  and  not  easily  ascer- 
tainable: Manton  v.  Ray,  18  R.  I.  672,  49  Am.  St  Rep.  811,  29  Atl. 
:998;  or  if  there  has  been  a  betrayal  of  confidence:  Steinmeyer  v. 
fiiebert,  190  Pa.  St.  471,  70  Am.  St.  Rep.  641,  42  Atl.  880.  A  contract 
for  the  sale  of  nearly  all  the  bonds  and  stocli  of  a  corporation 
with  an  agreement  that  the  vendor  shall  pay  the  interest  and 
floating  corporate  debt,  and  use  his  best  endeavors  to  secure  the 
vendee  the  remaining  stocls  and  bonds  at  the  lowest  possible 
price,  does  not  lack  mutuality  and  may  be  specifically  enforced: 
Northern  Cent  Ry.  Co.  v.  Walworth,  193  Pa.  St.  207,  U  Am.  St. 
fiep.  683,  44  AtL  253. 
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WINGEKT  V.  ZEIGLER. 
[91  Md.  318,  46  Atl.  1074.] 

INTERNAL  REVENUE  ACT  — FAILURE  TO  STAMP  AS- 
SIGNMENT OF  MORTGAGE.— An  assignment  of  a  mortgage, 
from  which  the  proper  revenue  stamps  have  been  inadvertently 
omitted  at  the  time  it  was  made,  is  not  thereby  rendered  void  un- 
der the  internal  revenue  act,  which  provides  that  such  instruments 
ehall  be  Invalid  and  of  no  effect  if  the  person  who  transfers  them 
has  omitted  to  stamp  them  with  intent  to  evade  the  provisions  of 
the  act,  since  such  provision  applies  only  to  those  instruments  on 
which  stamps  have  been  omitted  with  intent  to  evade  the  law,  and 
does  not  relate  to  an  innocent  failure  to  stamp  an  instrument 

INTERNAL  REVENUE  ACT— FAILURE  TO  STAMP  IN- 
STRUMENT—EFFECT OF  SUBSEQUENT  STAMPING.— Under 
the  internal  revenue  act,  the  record  of  the  assignment  of  a  mort- 
gage is  not  void  by  reason  of  not  being  stamped,  but  is  only 
prohibited  from  being  used  in  evidence  before  it  is  stamped, 
and  when  that  is  done  by  the  collector,  upon  being  satisfied  that 
the  stamp  was  omitted  through  inadvertence  and  not  willfully,  and 
the  clerk  has  noted  that  fact  upon  the  original  record  as  authorized 
by  the  act,  the  right  to  use  the  assignment  is  restored,  and  relate* 
back  to  the  time  it  was  made,  subject  only  to  rights  acquired  ia 
good  faith  in  the  meantime,  and  consequently  a  sale  under  such 
assignment  is  valid  and  enforceable. 

STATUTES  —  CURATIVE  —  VALIDITY.—  THE  LEGISLA- 
TURE has  power  to  pass  a  curative  statute  to  correct  errors  in 
deeds,  mortgages,  and  other  instruments,  defectively  executed  or 
acknowledged,  where  the  rights  of  third  parties  which  have  been 
acquired  in  good  faith  are  saved. 

Henry  F.  Wingert,  for  the  appellant. 

Alexander  Neill,  for  the  appellee. 

8*»  BOYD,  J.  On  the  14th  of  November,  1899,  a  mortgage 
was  assigned  to  the  appellant,  Henry  F.  Wingert,  who  adver- 
tised the  properly,  under  a  power  of  sale  contained  in  the  mort- 
gage, and  on  December  12,  1899,  sold  it  to  Laura  K.  Zeigler,  the 
appellee.  The  sale  was  duly  reported  to  the  circuit  court  for 
Washington  county,  and  exceptions  were  filed  by  the  purchaser 
on  the  ground  that  at  the  time  of  the  sale  the  assignment  of  the 
mortgage  was  not  stamped,  as  required  by  the  United  States 
revenue  laws.  On  the  12th  of  January,  1900,  the  collector  of 
internal  revenue  for  the  district  of  Maryland  certified  that,  sat- 
isfactory evidence  having  been  furnished  him  that  the  failure  to 
affix  and  cancel  stamps  to  denote  the  tax  due  at  the  time  of  the 
assignment  was  owing  to  inadvertence  and  was  not  willful, 
stamps  of  the  proper  value  had  been  affixed  and  canceled  by  him, 
iwhich  certificate  was  noted  on  the  original  record  by  the  clerk. 
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The  court  below  set  the  sale  aside,  and  from  that  action  this  ap- 
peal was  taken. 

A  question  of  importance,  and    one   concerning  which    the 
courts  differed  in  passing  on  former  internal  revenue  laws  of 
the  United  States,  was  referred  to  at  the  argument — ^that  is, 
how  far  Congress  has  the  power  to  declare  invalid  transfers  of 
property,  made  in  accordance  with  state  laws,  by  reason  of  the 
fact  that  the  instruments  used  in  making  such  transfers  were 
not  stamped   as  required   by  the  revenue   laws  of   the  United 
States.    That  has  never  been  determined  by  this  court,  and  we 
do  not  deem  it  necessary  to  do  so  now,  ^'^^  but  we  only  refer  to 
it  in  order  that  it  may  not  be  understood  by  what  we  hereinafter 
eay  in  reference  to  the  statute  before  us,  as  intending  to  concede 
that  such  power  is  vested  in  Congress  under  the  constitution  of 
the  United  States.     It  will  be  time  enough  to  pass  on  it  when 
it  becomes  necessary,  if  that  shall  ever  occur,  and  we  do  not  now 
mean  to  intimate  any  opinion  on  the  subject.     Section  13  of  the 
act  of  Congress,  approved  June  13,  1898,  entitled,  "An  act  to 
provide  ways  and    means  to  meet  war    expenditures  and  for 
other  purposes,"  provides:    "That   any  person   or  persons  who 
shall  register,  issue,  sell,  or  transfer,  or  who  shall  cause  to  be 
issued,   registered,  sold,  or  transferred,  any   instrument,  docu- 
anent,  or  paper  of  any  kind  or  description  whatsoever  mentioned 
in  schedule  A  of  this  act,  without  the  same  being  duly  stamped, 
-or  having  thereupon  an  adhesive  stamp  for  denoting  the  tax 
chargeable  thereon,  and  canceled  in  the  manner  required  by  law, 
with  intent  to  evade  the  provisions  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  not  exceeding  fifty  dollars,  or  by  imprison- 
ment not  exceeding  six  months,  or  both,  in  the  discretion  of  the 
court;  and    such    instrument,  document,  or    paper,  not  being 
stamped  according  to  law,  shall  be  deemed  invalid  and  of  no  ef- 
fect," etc.     This  is  followed  by  some  important  provisions  for 
the  correction  of  failure  to  stamp  which  will  be  referred  to  later 
on  iu  this  opinion,  and  will  not  now  be  stated. 

Schedule  A  includes  assignments  of  mortgages  and,  as  we 
have  seen,  this  assignment  was  duly  stamped  by  the  collector 
within  twelve  months  and  his  certificate  was  recorded  by  the 
clerk.  None  of  the  facts  are  disputed,  and  the  only  question 
therefore  to  be  determined  is  whether  the  subsequent  action  of 
the  collector  in  stamping  the  assignment  bo  corrected  the  eUect 
of  the  omission  to  stamp  it  when  made,  as  to  entitle  the  holder 
of  the  mortgage  to  have  the  sale  ratified.    No  other  objection 
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to  the  validity  of  the  sale  is  suggested,  and  it  is  not  shown  or 
even  claimed  that  ***  the  fact  that  the  assignment  was  not 
originally  stamped  in  any  way  affected  the  price  which  the  prop- 
erty brought — indeed,  that  could  not  well  have  been  attempted, 
as  no  one  but  the  purchaser  has  objected  to  the  sale.  Nor  is  it 
suggested  that  the  rights  of  any  other  person  have  in  any  way 
intervened,  and  the  real  purpose  of  our  inquiry  must  be  whether 
the  appellee  would  by  the  ratification  of  this  sale  acquire  such 
title  as  she  would  have  had  if  the  assignment  had  been  duly 
stamped  when  made. 

In  order  to  ascertain  the  scope  of  the  act  and  the  effect  of  the 
failure  to  stamp  an  instrument  included  in  it,  such  as  the  one 
before  us,  it  will  be  necessary  to  examine  carefully,  and  some- 
what critically,  the  provisions  of  the  statute.  The  only  lan- 
guage used  in  it  which  in  terms  might  seem  to  indicate  the  in- 
tention of  Congress  to  wholly  invalidate  an  instrument  not 
stamped  as  required  is  the  concluding  clause  of  the  portion  of 
section  13  quoted  above,  which,  after  providing  for  the  penalty, 
says:  "And  such  instrument,  document,  or  paper,  not  being 
stamped  according  to  law,  shall  be  deemed  invalid  and  of  no  ef- 
fect." That  language  of  itself  is  undoubtedly  open  to  the  con- 
struction that  it  was  intended  by  Congress  to  declare  an  instru- 
ment embraced  by  the  law  invalid  and  of  no  effect  unless  it  is 
stamped — at  least  until  it  is  properly  stamped — but  in  the  con- 
nection in  which  it  is  used  there  is  another  interpretation  which' 
can  readily  be  given  it,  which  is  far  more  consonant  with  jus- 
tice and  the  evident  purpose  of  the  law.  It  says  "such"  instru- 
ment, etc.,  and  when  we  look  to  see  what  "such"  refers  to,  we 
find  it  is  an  instrument  that  the  person  whose  duty  it  was  to 
stamp  it  has  left  unstamped  "with  intent  to  evade  the  provisions 
of  this  act."  It  is  scarcely  possible  that  Congress  intended  that 
one  who  deliberately  and  intentionally  violated  the  law  might 
escape  by  paying  "a  fine  not  exceeding  fifty  dollars,"  while  one 
who  was  perfectly  innocent  of  so  doing  should  have  his  title 
deed  or  other  valuable  paper  declared  invalid  and  of  no  effect. 
Under  the  statute  it  is  the  duty  of  the  grantor  in  the  deed,  or  the 
party  issuing,  ^^^  selling,  or  transferring  the  instrument,  docu- 
ment, or  other  paper  to  affix  the  stamp,  and,  if  the  construction 
contended  for  be  followed,  a  designing  grantor,  taking  the 
chances  of  a  prosecution,  might  impose  on  an  innocent  purchaser 
whose  title  would  be  worthless,  although  he  was  absolutely  free 
from  any  suspicion  of  wrongdoing  or  intention  of  evading  the 
law.    We  cannot  reach  the  conclusion  that  such  was  the  inten- 
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tion  of  Congress  when  we  find  the  law  itself  to  be  so  suggestive- 
of  the  other  interpretation.  In  Green  v.  Holway,  101  Mass. 
243,  3  Am.  Rep.  339,  Justice  Gray  reviewed  the  various  acts  of 
Congress  on  this  subject,  and  cited  authorities  to  show  that  the- 
provision,  *'and  such  instrument,  document,  or  paper  shall  be~ 
deemed  invalid  and  of  no  effect,"  required  a  reference  to  the- 
previous  provisions  in  the  section,  to  ascertain  the  meaning  of 
the  word  "such,"  holding  that  it  only  applied  to  those  on  which 
stamps  had  been  omitted  with  intent  to  evade  the  provisions  of 
the  law.  The  agreement  sued  on  in  that  case  was  executed  after- 
the  act  of  1866  took  effect,  which  used  the  same  language  as  that 
in  the  act  of  1898 — "and  such  instrument,  document,  or  paper,, 
not  being  stamped  according  to  law,  shall  be  deemed  invalid' 
and  of  no  effect."  The  court  considered  the  effect  of  the  in- 
sertion of  the  words  "not  being  stamped  according  to  law,"  and 
held  that  it  did  not  change  the  meaning  of  the  provision  embod- 
ied in  previous  laws,  when  taken  in  connection  with  the  other 
provisions.  In  Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep.  499,. 
that  case  was  expressly  affirmed.  In  Black  v.  Woodrow,  39  Md. 
194,  this  court  held  that  an  instrument  subject  to  the  act  of 
1866  was  not  void  or  inadmissible  in  evidence,  if  the  omission- 
to  stamp  it  was  without  intent  to  evade  the  provisions  of  the- 
act.  Many  other  authorities  might  be  cited,  including  decisions- 
of  the  supreme  court  of  the  United  States,  to  show  that  in  regard 
to  some  of  the  earlier  acts  of  Congress  such  was  the  interpreta- 
tion, and  we  think  this  provision  in  the  present  law  should  be- 
so  construed,  and  that  it  was  intended  to  apply  only  to  those 
cases  where  the  stamp  was  omitted  to  evade  the  provisions  of  the 
law. 

**^  But  if  it  had  been  conceded  that  the  law  should  be  con- 
strued to  declare  any  instrument  invalid  and  of  no  effect  so- 
long  as  it  is  not  stamped,  although  omitted  innocently,  there 
are  other  provisions  in  the  statute  which  conclusively  show  that 
when  one  is  stamped,  under  such  circumstances  as  this  assign- 
ment was,  the  error  is  corrected  and,  excepting  as  to  the  rights 
of  others  acquired  in  good  faith  before  such  subsequent  stamp- 
ing, the  instrument  is  to  be  treated  as  if  it  had  been  originally 
Btamped  according  to  law.  Section  13,  after  stating  what  we 
have  quoted  above,  provides  that  in  all  cases  when  the  stamp  i» 
not  affixed  on  certain  instruments  mentioned,  any  party  having 
an  interest  therein  can  appear  before  the  collector,  who  shall,, 
upon  payment  of  the  price  of  the  proper  stamp  and  of  the  pen- 
alties prescribed,  affix  the  stamp  "and  the  same  shall  thereupoii. 
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be  deemed  and  held  to  be  as  valid  to  all  intents  and  purposes  as 
if  stamped  when  made  or  issued."  It  then  further  provides  that 
when  it  shall  appear  to  the  collector,  to  his  satisfaction,  that  an 
instrument  was  not  duly  stamped  "by  reason  of  accident,  mis- 
take, inadvertence,  or  urgent  necessity,  and  without  any  willful 
design  to  defraud  the  United  States  of  the  stamp,  or  to  evade 
or  delay  the  payment  thereof,"  then,  if  the  instrument,  or  a 
properly  proven  copy  thereof,  "shall,  within  twelve  calendar 
months  after  the  making  or  issuing  thereof,'*  be  taken  to  the 
collector  and  the  stamp  tax  paid,  he  can  remit  the  penalty  and 
cause  the  instrument  to  be  stamped.  And  when  it  is  so  stamped 
the  officer  having  charge  of  the  record  is  authorized  to  make  a 
new  record  thereof,  "or  to  note  upon  the  original  record  the  fact 
that  the  error  or  omission  in  the  stamping  of  said  original  in- 
strument has  been  corrected  pursuant  to  law" — thus  conclusively 
showing  that  it  was  not  intended  to  make  the  record  of  every 
unstamped  instrument  null  and  void,  for,  if  it  was,  the  act  would 
unquestionably  have  required  a  new  record  and  would  not  have 
authorized  the  correction  of  the  original  one,  made  contrary  to 
law.  But  it  does  not  stop  there,  for  it  adds,  "and  the  original 
instrument,  or  such  certified  copy  or  ^^^  the  record  thereof, 
may  be  used  in  all  courts  and  places  in  the  same  manner  and 
with  like  effect  as  if  the  instnmient  had  been  originally 
stamped."  If  Congress  had  intended  to  give  it  effect  only  from 
the  time  it  was  legally  stamped,  surely  such  language  would  not 
have  been  used  as  that  just  quoted,  for  it  would  have  been  clearer 
and  simpler  to  have  said  that  it  should  only  be  valid  from  and 
after  the  time  it  was  so  stamped,  if  such  was  the  intention.  If 
that  had  been  done,  it  might  in  some  cases  have  worked  great  in- 
justice. For  example,  under  our  state  law  a  mortgage  must  be 
recorded  within  six  months  from  its  date,  unless  authorized  by 
an  order  of  court  to  be  recorded  after  that  time.  If,  mora 
than  six  months  after  one  is  recorded,  it  is  ascertained  that, 
through  some  mistake  or  inadvertence,  it  was  not  properly 
stamped  and  the  mortgagee  then  complies  with  the  provisions  of 
section  13,  has  it  stamped  by  the  collector  within  twelve  months, 
and  that  fact  noted  on  the  original  record  by  the  clerk,  must  it 
be  said  that  the  original  record  was  invalid  because  the  mortgage 
was  not  then  stamped?  If  so,  then,  although  the  United  States 
has  been  satisfied  and  the  laws  of  the  state  complied  with,  the 
mortgagee  can  have  no  benefit  of  the  mortgage  without  the  aid 
of  a  court  of  equity,  and  then  only  under  the  conditions  pre- 
scribed by  section  33  of  article  16  of  the  code.    We  do  not  think 
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such  a  construction  of  the  statute  necessary  to  enable  the  gov- 
ernment to  enforce  collection  of  the  tax  or  within  the  intention 
of  Congress  as  gathered  from  the  law  itself.  It  may  well  hap- 
pen that  an  honest  mistake  may  be  made — especially  by  laymen 
— as  to  what  tax  is  required.  The  courts  of  this  country  differed 
widely  as  to  some  of  the  requirements  of  the  former  revenue 
laws,  and  doubtless  there  will  be  differences  as  to  the  present 
law  between  judges,  lawyers,  and  officers  of  the  government 
whose  duty  it  is  to  enforce  it. 

But  there  is  still  another  provision  in  this  section  which 
greatly  strengthens  the  contention  of  the  appellant,  and  that  is 
the  last  one.  After  providing  for  methods  of  correcting  the 
omission  to  stamp  instruments,  etc.,  this  section  ****  concludes: 
"But  no  right  acquired  in  good  faith  before  the  stamping  of 
such  instrument,  or  copy  thereof,  as  herein  provided,  if  such 
record  be  required  by  law,  shall  in  any  manner  be  affected  by 
such  stamping  as  aforesaid.**  It  is  difficult  to  understand  why 
Congress  should  have  inserted  that  saving  clause  if  it  did  not 
intend  that  the  subsequent  stamping  should  have  a  retroactive 
effect.  If  the  law  means  that  the  instrument  only  becomes  valid 
and  operative  from  and  after  the  time  it  is  stamped,  what  pos- 
sible use  was  there  in  making  the  reservation  in  favor  of  rights 
acquired  before  stamping?  Was  it  not  manifestly  inserted  be- 
cause Congress  understood  that  the  previous  provisions  of  the 
section  might  give  such  effect  to  an  instrument,  subsequently 
stamped,  as  it  would  have  had  if  originally  stamped,  even 
against  the  rights  acquired  in  good  faith,  unless  that  reservation 
was  inserted? 

It  may  be  well  to  add  that  sections  14  and  15  of  the  act  of 
1898  do  not  strengthen  the  appellee's  contention,  but,  if  they  af- 
fect it  at  all,  rather  weaken  it.  They  do  not  contain  provisions 
that  are  new  to  the  internal  revenue  laws.  The  first  part  of 
section  3421  of  the  United  States  Revised  Statutes  (1875)  vir- 
tually corresponds  with  section  14,  and  it  includes  the  provision 
of  section  15,  prohibiting  the  recording  of  instruments,  etc.,  un- 
less they  are  stamped,  but  there  is  this  marked  difference  between 
them.  The  law  as  codified  in  that  section  (3421)  provided  that 
the  record  of  an  instrument  not  properly  stamped  "shall  be  ut- 
terly void  and  shall  not  be  used  in  evidence,"  while  section  15 
of  the  present  law  only  says  it  "shall  not  be  used  in  evidence'* 
— the  inference  being  that  the  change  was  made  purposely  to 
exclude  the  provision  as  to  its  being  void.  This  statute,  it  is 
true,  prohibits  the  record  of  an  instrument  not  properly  stamped, 
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and  anyone  violating  it  is  liable  to  the  penalty  imposed,  but  it 
does  not  in  terms  make  a  record  void,  and  we  do  not  think  that 
the  intention  to  do  so  can  be  gathered  from  it. 

It  is  said,  however,  on  behalf  of  the  appellee,  that  it  is  not 
contended  that  the  instrument  is  absolutely  void,  but  *****  that 
the  statute  prohibits  the  use  of  it  until  it  is  stamped,  and  hence 
that,  inasmuch  as  this  assignment  was  not  stamped  until  after 
the  sale,  it  was  of  no  effect  and  the  appellant  was  without  au- 
thority to  sell  under  the  power  in  the  mortgage  when  the  sale 
was  made.  But  that  argument  avoids  the  main  question  in  the 
case  and  proceeds  on  the  theory  that  the  instrument  is  of  no 
use  excepting  from  the  time  it  is  stamped,  and  has  no  retroactive 
effect.  When  the  sale  was  ready  for  ratification  and  the  court 
was  called  upon  to  act  upon  it,  there  was  no  legal  obstacle  in  the 
way  of  using  the  assignment  in  evidence  to  ascertain  the  author- 
ity of  the  appellant  to  sell.  Independent  of  the  act  of  Congress 
the  authority  was  vested  in  him  when  he  made  the  sale,  as  he 
had  complied  with  the  requirements  of  the  laws  of  this  state, 
and  under  that  act  he  had  done  what,  by  its  very  terms,  enabled 
him  to  use  it  in  the  court  below  "in  the  same  manner  and  with 
like  effect"  as  if  it  had  been  originally  stamped — that  is,  as  if 
it  had  been  stamped  when  made — subject  only  to  the  qualifica- 
tion that  no  right  had  been  acquired  in  good  faith  before  the 
stamping.  It  is  not  pretended  that  any  such  right  had  been 
acquired,  hence  we  must  give  the  assignment  the  "like  effect" 
it  would  have  had  if  it  had  been  stamped  when  made.  We  have 
in  this  state  many  instances  of  similar  legislation  in  what  are 
called  "curative  statutes"  to  correct  errors  in  deeds,  mortgages, 
etc.,  defectively  executed  or  acknowledged.  Without  multiply- 
ing examples  see  sections  78  to  82,  inclusive,  of  article  21  of 
the  code  for  a  number  of  them.  They  save  the  rights  of  third 
parties  which  have  been  acquired  in  good  faith,  and  the  power 
to  pass  such  laws  has  been  sustained  over  and  over  again  by  this 
court  and  its  predecessors.  The  principal  difference  between 
that  class  of  legislation  and  this  act  of  Congress  is  that  the  lat- 
ter authorizes  the  defect  to  be  cured  by  the  same  statute  that 
creates  the  disability,  if  the  methods  prescribed  for  that  purpose 
are  pursued,  while  the  former  corrects  the  error  by  subsequent 
statutes. 

**'"  We  are  of  the  opinion,  then,  that  the  record  of  this  as- 
signment of  the  mortgage  was  not  void  by  reason  of  not  being 
stamped,  but,  at  most,  was  only  prohibited  from  being  used  in 
evidence  before  it  was  stamped,  and  when  that  was  done  by  the 
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collector,  upon   being   satisfied   that  the    stamp  was   omitted 
through  inadvertence  and  not  willfully,  and  the  clerk  noted  that 
fact  upon  the  original  record  as  authorized  by  the  act,  the  right 
to  use  the  assignment,  as  if  it  had  been  stamped  when  it  should 
have  been,  was  restored  and  related  back  to  the  time  it  was  made, 
subject  only  to  any  rights  in  it  or  the  properly  secured  by  the 
mortgage  bona  fide  acquired  in  the  nLeantime.      Inasmuch  as 
no  such  rights  are  alleged  to  have  been  so  acquired,  we  will  not 
discuss  the  effect  and  extent  of  that  provision  beyond  what  we 
have  said.     Although  the  cases  which  were  decided  by  this  court 
under  previous  laws  are  not  wholly  applicable,  several  of  them 
do  reflect  upon  the  retroactive  effect  of  such  subsequent  stamp- 
ing.    In  Cooke  v.  England,  27  Md.  14,  92  Am.  Dec.  618,  the 
suit  was  brought  on  an  agreement  which  was  not  stamped  until 
the  day  of  trial — over  two  years  after  it  was  made.    The  court 
held  that  its  validity  was  restored  by  payment  of  the  penalty  and 
stamp   tax,  and  it  was  admissible   in  evidence,  although    not 
stamped  until  after  the  suit  was  brought.    In  Carson  v.  Phelps,  40 ' 
Md.  73,  Carson,  on  the  27th  of  April,  1868,  executed  a  deed  pur- 
porting to  convey  to  himself,  as  trustee,  some  lots  of  ground  in 
trust  for  the  purposes  therein  named,  but  did  not  stamp  it.     He 
died  insolvent  in  May,  1869,  and  a  creditor's  bill  was  filed  against 
the  property  included  in  the  deed  of  trust,  and  the  parties  inter- 
ested in  that  deed  paid  the  stamp  tax  and  penalty  to  the  collector 
on  the  11th  of  July,  1870.    This  court  held  that  the  defect  of  a 
want  of  stamp  had  been  supplied  by  the  affixing  of  the  stamp 
and  the  payment  of  the  penalty  to  the  collector,  and  the  deed 
was  sustained  as  a  priority  over  the  general  creditors,  who  were 
such  prior  to  its  execution.     Other  cases  might  be  cited  to  show 
that  the  result  of  many  decisions  has  been  to  give  the  subsequent 
***  stamping  of  instruments  under  the  United  States  revenue 
laws  a  retroactive  effect,  but  we  will  not  prolong  this  opinion 
by  doing  so.    The  decree  of  the  court  below  will  be  reversed  and 
the  cause  remanded  in  order  that  the  sale  may  be  ratified. 

Decree  reversed  and  cause  remanded,  the  appellee  to  pay  the 
costs. 


REVENUE  STAMP.— THE  OMISSION,  without  fraudulent  In- 
tent,  to  stamp  a  chattel  mortgage  as  required  by  the  United  States 
Internal  revenue  act  does  not  affect  its  validity:  Moore  v.  Quirk, 
105  Mass.  49,  7  Am.  Rep.  499.  So  an  unstamped  deed  of  real  estate 
Is  valid:  Moore  v.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466.  See,  too, 
Thomas  v.  6tate»  40  Tex.  Cr.  Rep.  562,  76  Am.  St  Rep.  740,  51 
S.  W.  242. 
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PACKHAM  V.  GERMAN  FIRE  INSURANCE  COMPANY 
OF  BALTIMORE. 

[91  Md.  515,  46  Atl.  1066.] 

INSURANCE  —  SUBROGATION.—  Contracts  of  marine  and 
lire  Insurance  are  essentially  contracts  of  Indemnity,  and  If  the 
insured  recovers  the  amount  of  his  loss  from  any  source,  the  in- 
surer may  recover  from  him  pro  tanto,  and  this  right  is  called 
the  subrogation  of  the  insurer  to  the  rights  of  the  insured. 

INSURANCE— SUBROGATION— TORT  OF  THIRD  PARTY 
—RELEASE  BY  INSURED.— If  a  loss  under  a  policy  of  insurance 
is  occasioned  by  the  wrongful  act  of  a  third  party,  the  insurer  oc- 
cupies the  position  of  a  mere  surety  and  the  wrongdoer  that  of  a 
principal  debtor.  Hence,  if  the  assured  by  his  own  act  absolutely 
and  without  reservation  releases  the  wrongdoer,  he  thereby  dis- 
charges the  insurer  to  the  full  extent  to  which  he  has  defeated  the 
Insurer's  remedy  over  by  right  of  subrogation. 

INSURANCE— SUIT  AGAINST  WRONGDOER— RELEASE. 
An  insured  has  but  one  cause  of  action  against  a  third  party  for 
the  wrongful  destruction  of  his  property  by  fire,  and  when,  in  a 
suit  to  recover  for  the  entire  loss,  the  loss  on  a  certain  part  of 
the  property  is  excluded  in  the  assessment  of  damages,  his  right 
of  action  therefor  is  effectually  released. 

INSURANCE  —  SUBROGATION  —  DESTRUCTION  O  P 
RIGHT.— The  right  of  subrogation  is  derivative  and  comes  from 
ihe  insured,  and  can  onl^  be  enforced  in  his  right  Hence,  where 
the  loss  under  an  insurance  policy  Is  caused  solely  by  the  wrong- 
ful act  of  a  third  party,  a  recovery  by  the  insured  against  such 
third  party  for  the  entire  loss  destroys  the  Insurer's  right  of  sub- 
rogation. I 

INSURANCE  —  SUBROGATION  —  DESTRUCTION  O  P 
RIGHT— ACTION  AGAINST  INSURER.— Where  an  insured  before 
suit  brought  by  him  against  the  insurer,  or  at  the  time  of  filing  his 
plea  therein,  has  by  a  release  of  all  right  of  action  against  the 
wrongdoer,  destroyed  the  insurer's  right  of  subrogation,  he  has 
also  destroyed  his  own  right  of  action  against  the  insurer. 

INSURANCE— SUBROGATION— PLEADING.—  In  an  action 
on  an  insurance  policy,  which  provides  for  the  assignment  of  the 
right  of  the  insured  upon  payment  of  the  loss  by  the  insurer,  while 
ordinarily  the  insurer  must  plead  payment  or  a  tender  as  a  condi- 
tion precedent  to  subrogation,  yet  this  is  not  required  where  the 
insured  has  destroyed  the  insurer's  right  of  subrogation  by  a  re- 
lease of  all  right  of  action  against  the  wrongdoer,  since  in  such 
case  the  insured  possesses  no  right  which  he  could  assign. 

INSURANCE— SUBROGATION.— AN  ADJUSTER  of  an  in- 
surance company  has  no  power  to  consent  to  the  extinguishment  of 
the  Insurer's  right  of  subrogation. 

George  Whitelock  and  Edward  I.  Koontz,  for  the  appellant. 

Edwin  Q.  Baetjer,  for  the  appellee. 

«^**  PEARCE,  J.     On  December  10, 1896,  the  appellee  issued 
a  policy  of  insurance  to  the  appellant,  insuring  him  against  loss 
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by  fire  to  the  amount  of  seven  hundred  and  fifty  dollars  for  one 
year  on  "office  furniture  and  fixtures  generally,  including  iron 
safe,  stationery,  and  supplies,  contained  in  brick  building  No. 
14  Light  street,  Baltimore,"  which  policy  was  regularly  renewed, 
the  last  renewal  expiring  December  13,  1899.  This  policy  con- 
tained the  following  clause:  "Whenever  this  company  shall  pay 
any  loss,  the  assured  agrees  to  assign  over  all  his  rights  to  recover 
satisfaction  therefor  from  any  other  person  or  persons,  town,  or 
other  corporations,  or  to  prosecute  therefor  at  the  charge  and  for 
account  of  the  company  if  requested."  On  December  22,  1898, 
while  this  policy  was  in  force,  the  property  described  in  and  in- 
sured thereby,  together  with  a  large  stock  of  merchandise  be- 
longing to  the  plaintiff,  was  destroyed  by  fire,  caused  by  the  al- 
leged wrongful  conduct  or  negligence  of  the  Consolidated  Gas 
Company  of  Baltimore  City.  The  plaintiff  held  other  policies 
in  several  companies  upon  his  stock  of  merchandise,  and  on  Feb- 
ruary 11,  1899,  instituted  suit  against  the  Consolidated  Gas 
Company  for  the  loss  suffered  by  him  on  his  merchandise  and 
property,  and  on  the  profits  of  his  business,  by  reason  of  the  fire 
80  caused  by  the  negligence  of  the  gas  company.  Upon  the  im- 
paneling of  a  jury  to  try  the  case,  the  parties  thereto  acrreed  that 
a  verdict  should  be  rendered  for  the  plaintiff  for  eighteen  thou- 
sand dollars,  which  was  accordingly  rendered,  and  under  inter- 
rogatories duly  propounded  to  the  jury,  these  damages  were  by 
the  express  agreement  of  the  parties,  apportioned  by  fixincr  nine 
thousand  dollars  as  the  loss  on  merchandise,  and  nine  thousand 
dollars  as  the  loss  on  profits  in  business.  The  loss  sustained  on 
furniture  and  fixtures  was,  by  express  agreement  of  the  parties 
to  the  suit,  wholly  excluded  from  the  consideration  of  the  jury, 
and  from  the  damages  ^^^  awarded  by  the  verdict,  though  the 
same  negligence  and  the  same  resulting  fire  caused  all  the  dam- 
age sustained.  Judgment  was  entered  on  the  verdiot.  an''  tliis 
judgment  was  subsequently  satisfied  by  payment  in  full.  There 
was  no  reservation  to  the  plaintiff,  either  in  the  agreement  op 
yerdict,  of  any  right  of  action  for  the  loss  sustained  on  furniture 
and  fixtures  under  the  policy  now  in  question,  nor  any  qualifica- 
tion as  to  the  effect  of  said  verdict  and  judgment  upon  any  fur- 
ther or  other  liability  of  defendant  by  reason  of  said  negligence. 
On  July  6,  1899,  this  action  was  commenced.  The  narratio 
is  in  the  usual  form.  The  defendant  pleaded:  1.  The  general 
issue;  and  2.  A  special  plea  setting  forth  all  the  facts  above  re- 
cited, and  averring  that  tiieir  effect  was  to  destroy  the  defendant's 
right  of  subrogation  stipulated  for  in  the  policy,  and  to  release 
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it  from  liability  thereon.  The  plaintiff  demurred  to  this  plea, 
and  the  demurrer  was  overruled,  which  ruling  presents  the  first 
and  most  important  question  in  the  case. 

After  the  ruling  on  the  demurrer,  the  plaintiff  filed  a  repli- 
cation alleging  that  the  defendant  was  a  party  to  the  agreement 
mentioned  in  ihe  plea,  and  that  it  assented  to  everything  done 
in  pursuance  of  that  agreement.  The  defendant  in  its  rejoinder 
traversed  this  replication,  and  issue  was  joined  thereon.  Two 
exceptions  were  taken  to  the  rulings  on  the  testimony  which 
will  be  noticed  hereafter. 

At  the  close  of  the  testimony,  the  court,  at  the  instance  of 
the  defendant,  instructed  the  jury  that  no  testimony  had  been 
offered  tending  to  prove  that  the  defendant  was  a  party  to  the 
agreement  or  assented  to  the  proceedings  mentioned  in  the  repli- 
cation to  the  second  plea,  and  that  their  verdict  must  be  for  de- 
fendant, to  which  ruling  the  defendant  took  its  third  exception. 
The  ruling  upon  the  demurrer  will  be  first  considered,  and  for 
this  purpose  we  are  confined  to  the  facts  averred  in  the  second 
plea.  These,  being  all  issuable  and  well  pleaded,  their  truth 
is  admitted  by  the  demurrer  which  denies  that  they  constitute  a 
good  defense.  ^'-^^  The  facts  thus  admitted  are  substantially 
these:  1.  That  the  policy  sued  on  secured  to  the  defendant  by 
express  contract,  upon  payment  of  any  loss  under  the  policy,  all 
the  plaintiff's  right  to  recover  satisfaction  therefor  from  any 
person  or  corporation  wrongfully  causing  the  loss;  2.  That  the 
loss  arising  on  that  policy  and  sought  to  be  recovered  by  the 
plaintiff  was  caused  solely  by  the  wrongful  conduct  or  negligence 
of  the  Consolidated  Gas  Company,  which  was  the  same  negli- 
gence that  caused,  by  one  and  the  same  act,  the  loss  and  damage 
recovered  by  the  plaintiff  from  the  gas  company;  and  3.  That 
the  plaintiff,  in  order  to  secure  the  judgment  thus  obtained 
against  the  gas  company,  deliberately  adopted  a  procedure  by 
which  he  disabled  himself  from  performing  his  agreement  to  as- 
sign over  to  the  defendant  his  right  to  recover  satisfaction  for 
the  loss  incurred  on  this  policy.  If  these  facts  operated  to  re- 
lease and  discharge  the  defendant  from  liability  on  the  policy, 
the  demurrer  was  properly  overruled;  otherwise  not.  Whether 
these  facts  did  so  operate  must  depend  upon  the  applicability 
and  effect  of  certain  legal  rules  and  principles  which  are  well 
established.  Contracts  of  marine  and  fire  insurance  are  essen- 
tially contracts  of  indemnity,  and  if  the  insured  recovers  the 
amount  of  his  loss  from  any  source,  the  insurer  may  recover  from 
him  pro  tanto,  and  this  right  is  called  the  subrogation  of  the  in- 
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surer  into  the  rights  of  the  insured:  Anson  on  Contracts,  8th 
Eng.  ed.,  238 ;  Castellain  v.  Preston,  11  Q.  B.  Div.  380. 

"The  insurer  is  treated  as  a  surety  who  is  entitled  to  all  the 
remedies  and  securities  of  the  assured,  and  to  stand  in  his  place, 
and  use  his  name  in  an  action  to  recover  the  money  which  he 
has  paid.  This  right  is  hased  upon  the  equitable  doctrine  that 
where  one  has  been  obliged  to  pay  money  to  another  by  the  non- 
feasance or  misfeasance  of  a  third,  who,  being  at  fault,  ought 
to  bear  the  loss,  the  party  so  paying,  as  by  his  direct  obligation 
toward  the  party  suffering  the  loss  he  may  be  compelled  to  do, 
shall  be  allowed,  •***  indirectly,  and  through  the  right  which 
the  injured  party  had,  to  compel  the  wrongdoer  to  bear  the  bur- 
den which  was  imposed  by  his  fault,  although  between  him  and 
the  wrongdoer  there  is  no  direct  relation  upon  which  to  found 

a  cause  of  action The  liability  of  the  wrongdoer  is,  in 

legal  effect  first  and  principal,  and  that  of  the  insurer  secondary, 
not  in  order  of  time,  but  in  order  of  ultimate  liability.  And 
where  the  party  insured  insists  upon  his  remedy  against  the 
party  secondarily  liable,  he  is  conscientiously  bound  to  make  an 
assignment  in  equity  to  the  person  entitled  to  the  benefit,  and 
the  acceptance  of  the  indemnity  from  the  insurer  is  in  the  nature 
of  an  equitable  assignment,  which  authorizes  the  insurer  to  sue 
in  the  name  of  the  insured  for  his  own  benefit,  and  this  is  a  right 
which  a  court  of  equity  will  support  by  restraining  and  prohib- 
iting the  insured  from  defeating  it  by  a  release":  May  on  In- 
surance, sec  454. 

We  have  reproduced  the  above  passage  from  a  distinguished 
text-writer  because  it  condenses  and  states  with  great  clearness 
the  fundamental  principles  upon  which  the  decision  of  this  case 
must  turn,  and  which  have  been  repeatedly  applied  by  the  courts 
in  insurance  cases.  Thus,  in  Hall  v.  Kailroad  Cos.,  13  Wall. 
370,  it  is  said:  "Standing  thus,  as  the  insurer  practically  does, 
in  the  position  of  surety,  whenever  he  has  indemnified  the  owner 
he  is  entitled  to  all  the  means  of  indemnity  which  the  satisfied 
owner  had  against  the  party  primarily  liable."  In  the  case  of 
The  Sidney,  23  Fed.  88,  the  court  said:  *1n  such  cases,  the  in- 
surer on  payment  is  held  to  be  equitably  entitled  to  stand  in  the 
shoes  of  the  assured,  and  to  recover  such  indemnily  as  the  as- 
sured was  entitled  to  recover  against  other  persons  having  no 
right  to  the  benefit  of  the  insurance."  Both  branches  of  the  pas- 
sage cited  from  May  on  Insurance,  section  454,  are  well  and 
strongly  stated  in  Billing  v.  Draemel,  16  Daly,  105,  9  N.  Y. 
Supp.  497,  where  the  court  says;  "It  is  well  settled  that  if  a  loss 


Juno,  1900]     Packham  v.  German  Fire  Ins.  Co.  465 

under  a  policy  of  insurance  is  occasioned  by  the  wrongful  act 
-of  a  third  party,  the  insurer  occupies  the  position  of  a  '*^**  mere 
surety,  and  the  wrongdoer  that  of  a  principal  debtor;  and  all  the 
incidents  of  suretyship  attach  to  the  position  of  the  underwriter 
in  such  a  case,  including  the  right  of  subrogation.  The  same 
principle  is  applicable  to  a  contract  of  insurance,  if  the  assured 
•destroys  the  remedy  of  subrogation,  and  relieves  the  assurer  to 
iihe  full  extent  to  which  the  wrongdoer  could  have  been  made  lia- 
ble for  the  loss."  In  the  case  last  cited,  the  plaintiff's  goods, 
insured  against  loss  through  collapse  of  building,  were  injured 
by  the  fall  of  part  of  the  building  in  consequence  of  his  land- 
lord's excavating  on  an  adjoining  lot,  and  he  brought  an  action 
therefor  against  the  landlord,  which  was  settled  on  payment  of 
a  certain  sum,  and  a  release  under  seal  was  given  against  all 
claims  or  demands  whatsoever ;  and  it  was  held  that  such  release 
barred  a  subsequent  action  by  plaintiff  on  his  insurance  policy 
to  recover  any  part  of  such  loss,  as  it  destroyed  the  right  of  sub- 
rogation of  the  company,  the  court  saying:  "If  the  assured  by 
his  own  act  absolutely  and  without  reservation  releases  the 
wrongdoer,  he  thereby  discharges  the  insurer  to  the  full  extent 
to  which  he  has  defeated  the  insurer's  remedy  over  by  right  of 
subrogation." 

In  Carstairs  v.  Mechanics'  Ins.  Co.,  18  Fed.  473,  plaintiffs 
sued  the  insurance  company  to  recover  the  value  of  goods  lost 
in  transit  from  Peoria  to  Philadelphia,  by  a  collision  which  was 
within  the  risk  of  the  policy,  which,  as  in  the  case  before  us, 
stipulated  that  the  insurance  company,  in  case  of  loss,  should 
be  subrogated  to  all  claims  against  any  carrier  of  the  goods. 
The  bill  of  lading  under  which  the  plaintiffs  claimed  the  goods 
provided  that,  in  case  of  loss  imposing  liability  on  the  carrier, 
the  carrier  should  have  the  full  benefit  of  any  insurance  effected 
on  the  goods,  and  the  court  said :  "The  insurance  company  being 
practically  in  the  position  of  surety,  and  having  a  right  to  the 
subrogation,  and  the  plaintiff  having  by  the  terms  of  the  bill 
of  lading,  under  which  they  claim  the  goods,  defeated  that  right, 
they  cannot  be  allowed  to  recover  in  this  action."  Other  ex- 
amples of  the  care  with  which  the  coui'ts  apply  **^®  the  rule 
stated  may  be  found  in  Niagara  Ins.  Co.  v.  Fidelity  Fire  Ins. 
Co.,  123  Pa.  St.  523,  10  Am.  St.  Rep.  546, 16  Atl.  790,  Atlantic 
Ins.  Co.  v.  Storrow,  5  Paige,  295 ,  Omaha  etc.  Ry.  Co.  v.  Gran- 
ite State  Ins.  Co.,  53  Neb.  514,  73  N.  W.  951,  and  Sims  v.  Mu- 
tual Fire  Ins.  Co.,  101  Wis.  586,  77  N.  W.  908,  but  it  is  not 
necessary  to  do  more  than  refer  to  them. 
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It  yet  remains  for  ns  to  determine  whether  the  proceedinga 
resulting  in  the  judgment  against  the  gas  company  released  the 
wrongdoer  and  destroyed  the  defendant's  right  of  subrogation. 

Now,  there  was  in  this  case  but  one  tortious  or  negligent  act 
of  the  gas  company  resulting  in  one  fire  which  occasioned  at  one- 
and  the  same  time,  as  well  the  loss  incurred  under  this  policy^ 
as  the  loss  incurred  under  the  other  policies  for  which  recovery 
was  had  against  the  gas  company.  This  is  admitted  by  the  de- 
murrer, as  well  as  the  further  facts  that  that  suit  was  for  the 
whole  loss  occasioned  by  the  fire;  that  there  was  no  reservation 
of  any  right  by  the  plaintiff  for  the  protection  of  this  defendant, 
and  no  agreement  qualifying  the  effect  of  the  verdict,  and  that 
by  the  direction  of  the  plaintiff  the  recovery  did  not  include  any 
compensation  for  loss  incurred  under  this  policy,  and  the  de- 
fendant has  no  interest  in  the  recovery,  as  to  the  policy  with 
which  we  are  now  concerned.  For  a  single  indivisible  tort  but 
one  suit  can  be  brought.  The  plaintiff  in  this  case  could 
not  now  bring  another  suit  against  the  gas  company  for  his 
own  benefit  to  recover  the  loss  incurred  under  this  policy,  nor 
could  such  suit  be  brought  in  his  name  for  the  benefit  of  the 
defendant.  As  was  said  in  Piatt  v.  Richmond  etc.  E.  R.  Co.^ 
108  N.  Y.  364,  15  N.  E.  393:  "The  right  of  subrogation  is 
derivative,  and  comes  solely  from  the  assured,  and  can  only  be 
enforced  in  his  right.  If  the  assured  has  no  right  which  he  can 
transfer  to  the  insurer,  then  the  insurer  can  have  no  subrogation 
and  cannot  take  the  place  of  the  assured  for  the  purpose  of  en- 
forcing the  liability  of  the  wrongdoer  for  the  loss."  And  in 
Aetna  Ins.  Co.  v.  Hannibal  R.  R.  Co.,  3  Dill.  1,  Fed.  Cas.  No. 
96,  it  is  '^^'^  said:  "The  suit,  though  for  the  use  of  the  insurer^ 
must  be  in  the  name  of  the  person  whose  property  was  destroyed. 
The  wrong  was  single  and  indivisible  and  gives  rise  to  one  lia- 
bility. If  one  insurer  could  sue,  then  if  there  are  a  dozen,  each 
may  sue,  and  if  the  aggregate  amount  of  the  policies  falls  short 
of  the  actual  loss,  the  owner  could  sue  for  the  balance.  This  is 
not  permitted,  and  so  it  was  held  one  hundred  years  ago  in  a 
case  whose  authority  has  been  recognized  ever  since,  both  in 
Great  Britain  and  in  this  country,  i.  e..  Assurance  Co.  v.  Sains- 
bury,  3  Doug.  245.*' 

The  plaintiff  had  one  indivisible  cause  of  action  against  the 
gas  company,  and  that  cause  of  action  has  been  merged  in  the 
judgment  he  obtained.  When  he  excluded  from  that  judgment 
80  much  of  that  cause  of  action  as  relates  to  this  policy,  he  as 
effectually  released  so  much  of  his  right  of  action  as  if  he  had 
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executed  and  delivered  a  release  under  seal  therefor,  and  as 
clearly  and  unequivocally  destroyed  the  defendant's  right  of 
subrogation  as  he  would  have  destroyed  it  by  such  release.  Any 
act  which  makes  performance  of  the  agreement  to  assign  either 
impossible  or  useless  must  relieve  the  insurance  company  from 
its  concurrent  obligation  to  pay.  The  plaintiff  in  the  present 
case,  in  order  to  protect  his  larger  interests  under  the  other 
policies,  and  his  interest  in  recovery  for  loss  of  profits  which 
were  uninsured,  has  seen  fit,  for  reasons  doubtless  satisfactory 
to  him,  to  sacrifice  his  own  and  defendant's  interest  under  the 
policy  in  question,  and  cannot  now  be  heard  to  complain  of  the 
result  of  his  own  course  of  conduct.  In  Commercial  Union  As- 
surance V.  Lister,  L.  R.  9  Ch.  App.  483,  the  owner  of  a  build- 
ing insured  it  against  fire,  and  it  being  burned  by  negligence 
of  a  municipal  corporation,  he  brought  an  action  for  damages 
against  the  corporation.  The  insurance  company  attempted  to 
restrain  a  proposed  compromise,  and  it  was  held  that  the  owner 
was  dominus  litis,  and  would  be  allowed  to  conduct  the  suit 
without  interference  by  the  insurers,  but  would  be  liable  for 
anything  done  by  him  in  prejudice  of  their  right  of  subrogation. 

^^^  And  in  Dunham  v.  North  Eastern  Mut.  Ins.  Co.,  1  Low. 
253,  Fed.  Cas.  No.  4152,  it  was  said:  "If  the  assured  fraudu- 
lently attempts  to  release  a  wrongdoer,  he  must  still  give  credit 
for  all  he  might  have  recovered,  and  willfully  negligent  con- 
duct, by  which  the  underwriter  had  lost  his  remedy,  might  dis- 
charge the  underwriter,  as  fraud  certainly  will.'* 

It  was  argued  for  the  appellant  that  as  the  policy  only  pro- 
vides for  an  assignment  of  the  right  of  the  insured  upon  pay- 
ment of  the  loss,  that  the  plea  should  have  averred  payment 
or  tender  of  payment  as  a  condition  precedent  to  subrogation, 
and,  not  having  done  so,  was  defective,  and  the  demurrer  should 
have  been  sustained.  It  is  true  that  mere  equitable  subroga- 
tion cannot  be  demanded,  without  full  payment,  as  has  been 
frequently  held  in  this  state :  Parrott  v.  Chestertown  Nat.  Bank, 
88  Md.  516,  41  Atl.  1067,  and  cases  there  cited;  and  it  is  equally 
true  that  where  there  is,  as  here,  an  express  contract  for  sub- 
rogation upon  payment  of  the  loss,  the  form  of  the  contract  im- 
poses the  same  condition  precedent.  If,  therefore,  the  right  of 
subrogation  in  this  case  had  not  been  destroyed  by  the  act  of 
the  insured,  we  should  be  obliged  to  give  effect  to  this  rule,  and 
sustain  the  demurrer,  because  in  neither  aspect  of  the  case  could 
the  insurer  demand  substitution  in  advance.  A  demand  made 
by  a  surety  for  subrogation  before  he  has  discharged  the  lia- 
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bility  out  of  which  it  grows  is  without  anything  to  support  it, 
and  the  creditor  may  properly  refuse  it  without  affecting  there- 
by his  right  of  action  against  the  surety :  Niagara  Fire  Ins.  Co. 
V.  Fidelity  Ins.  Co.,  123  Pa.  St.  525,  10  Am.  St.  Eep.  546,  16 
Atl.  790.  But  the  converse  of  this  proposition  is  necessarily 
equally  true,  and  where  the  creditor  before  suit  brought  by  him 
against  the  insurer,  or  at  the  time  of  filing  plea  therein,  has,, 
by  a  release  of  all  right  of  action  against  the  wrongdoer,  de- 
stpoyed  the  insurer's  right  of  subrogation,  he  has  also  destroyed 
his  own  right  of  action  against  the  insurer.  In  such  a  case, 
to  require  the  insurer's  plea  to  aver  payment,  or  tender,  in  or- 
der to  entitle  him  to  an  empty  assignment  of  an  extinguished 
right,  would  be  a  refinement  in  pleading  which  the  law  does  not 
require  or  sanction. 

82»  -yjre  are,  therefore,  of  the  opinion  that  the  demurrer  was 
properly  overruled.  This  brings  us  to  the  ruling  on  defend- 
ant's prayer. 

The  plaintiff's  replication  to  the  second  plea  was  not  a  traverse, 
but  a  plea  of  confession  and  avoidance,  alleging  that  the  de- 
fendant was  a  party  to  the  agreement  set  up  in  the  plea,  and 
admitted,  or  not  denied,  by  the  replication.  The  defendant 
traversed  this  replication,  and  the  issue  which  was  joined  there- 
on was  "that  the  defendant  was  a  party  to  the  agreements  set 
up  in  the  plea"  resulting  in  the  release  of  the  right  of  action. 
Upon  this  issue  the  plaintiff  had  the  affirmative,  and  conse- 
quently the  burden  of  proof:  Stephen  on  Pleading,  sec.  94. 
The  only  witnesses  who  testified  in  the  case,  so  far  as  the  rec- 
ord discloses,  were  the  plaintiff  and  his  two  attorneys  in  the  suit 
against  the  gas  company,  Messrs.  Whitelock  and  Colton.  Mr. 
Deming,  the  defendant's  adjuster,  was  not  sworn  in  the  case. 
The  plaintiff  apparently  knew  nothing  about  the  agreements 
beyond  the  amount  proposed  as  the  basis  of  compromise,  eigh- 
teen thousand  dollars,  and  its  equal  division  between  himself 
and  the  insurance  companies.  In  his  first  examination  he  was 
not  interrogated  at  all  on  the  subject.  He  was  subsequently  re- 
called and  testified  in  regard  to  the  preliminary  conference  the 
night  before  the  agreements  were  made,  but  gave  no  details; 
all  that  he  could  say  was  that,  so  far  as  he  could  judge,  the 
adjusters,  upon  the  part  of  the  insurance  companies,  acquiesced 
in  acceptance  of  the  settlement  of  eighteen  thousand  dollars, 
to  be  equally  divided,  as  stated,  and  he  expressly  stated  that  he 
could  not  recall  any  reference  to  the  policy  now  in  question. 
Mr.  Whitelock  testified  that  he  never  saw  any  oflBcer  of  the  de- 
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f endant  in  reference  to  the  matter,  and  never  had  any  conference 
with  anyone  representing  it,  except  Mr.  Deming.  There  is 
no  contention  that  Deming  bore  any  other  relation  to  the  de- 
fendant than  that  of  adjuster,  and  no  authority  is  required  to 
show  that  an  adjuster  has  no  power  to  consent  to  the  extinguish- 
ment of  the  insurer's  right  of  subrogation,  and  that  if  he  had 
attemj  ted  to  give  such  consent,  ^'^^  it  would  not  have  bound 
the  defendant  without  proof,  other  than  his  own  statement  or 
admission,  of  general  agency  or  special  authority  for  the  pur- 
pose. But  it  is  plain  from  the  testimony  of  Mr.  Whitelock  that 
he  did  not  attempt  to  give  consent,  and  that  when  requested 
prior  to  the  consunmiation  of  the  agreements  to  sign  a  memo- 
randum of  instructions  for  the  purpose,  he  declined,  saying  he 
had  no  such  authority,  though  he  said  he  had  no  doubt  it  would 
meet  with  approval.  Mr.  Colton's  testimony  adds  nothing  to 
that  of  Mr.  Whitelock.  Taken  most  strongly  for  the  plaintiff, 
it  only  shows  that  "as  an  adjuster,  as  an  insurance  man,"  Mr. 
Deming  thought  the  settlement  "a  good  one.''  There  is  not  a  par- 
ticle of  evidence  to  show  that  his  attention  was  called  to  the  fact 
that  this  settlement  would  in  any  manner  affect  the  defend- 
ant's rights  under  this  policy.  It  is,  we  think,  perfectly  plain 
that  he  never  attempted  to  bind  the  defendant,  when  he  ex- 
pressly disclaimed  authority  to  do  so,  and  his  expressed  con- 
fidence that  the  agreements  would  be  approved  have  not  been 
justified  by  a  word  of  evidence  in  this  case  to  show  such  ap- 
proval. Mr.  Whitelock  as  attorney  had  no  power  to  bind  the 
company  by  a  compromise  (Maddux  v.  Bevan,  39  Md.  485), 
and  very  properly  declined  to  attempt  to  do  so,  as  shown  by 
his  testimony.  We  therefore  think  defendant's  prayer  was 
properly  granted.  W^e  have  not  perceived  any  error  in  the  exclu- 
sion of  the  evidence  set  forth  in  the  first  and  second  bills  of  ex- 
ception, but  inasmuch  as  the  conclusions  we  have  reached  re- 
quire the  affirmance  of  the  judgment  it  is  unnecessary  to  review 
tiiem. 

For  the  reasons  given  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appellee  above  and  be- 
low. 


INSURER,  SUBROGATION  OF.— An  Insurer,  after  paying  a  loe« 
Incurred  by  the  assured,  is  subrogated  to  all  tlie  rights  of  the  as- 
sured against  the  person  or  corporation  whose  tortious  act  has 
caused  the  loss:  Mobile  Ins.  Co.  v.  Columbia  etc.  R.  R.  Co.,  41  S.  C. 
408,  44  Am.  St  Rep.  725,  19  S.  B.  858.  If  the  Insured  receives 
damages  from  the  wrongdoer  before  payment  by  the  insured,  the 
amount  so  received  will  be  applied  pro  tanto  in  discharge  of  the 
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policy.  And  where  the  insurance  company  has  indemnified  the  In- 
sured, the  latter  cannot  release  his  cause  of  action  agulnst  the 
wrongdoer,  because  the  company  is  entitled  to  be  subrogated  to 
his  rights:  See  the  monographic  note  to  Mobile  Ins.  Co.  v.  CJolum- 
bia  etc.  R.  R.  C?o.,  44  Am.  St.  Rep.  737. 


EXPEESSMAN'S  MUTUAL  BENEFIT  ASSOCIATION"  t. 

HURLOCK. 
[91  Md.  585.  46  Ati.  957.] 

APPEAI^RECORD— BILL  OF  EXCEPTIONS.-RULINGS 
ON  DEMURRERS,  and  upon  motions  to  set  aside  or  in  arrest  of  a 
judgment,  should  appear  on  the  face  of  the  record  and  should  not  be 
taken  to  an  appellate  court  by  biU  of  exceptions. 

BENEFIT  SOCIETIES— PLAGE  OF  CONTRACT.— Where  a 
policy  of  insurance,  issued  by  a  benefit  society  chartered  in  one 
state,  is  delivered  to  the  insured  by  the  society's  agent  in  another 
state,  and  the  assessments  and  dues  are  to  be  paid  to,  and  the 
claim  of  the  beneficiary  is  to  be  paid  by,  such  agent,  the  contract 
is  made  and  to  be  performed  in  the  latter  state,  and  the  rights  of 
the  parties  are  to  be  determined  by  the  law  of  such  state. 

JUDGMENTS  IN  REM— INSURANCE  FUND— DECREE  OF 
4:!0URT  IN  ANOTHER  STATE.- AN  INTERPLEADER  suit  is  not, 
In  its  nature,  a  proceeding  in  rem.  Hence,  where  an  insurance 
-company  files  a  bill  of  interpleader  in  one  state  alleging  that  a 
lund  due  under  a  policy  is  claimed  by  several  parties,  and  pays 
the  money  into  court,  a  decree  of  such  court  awarding  the  fund 
to  another  claimant  is  not  binding  on  a  nonresident  administrator, 
who  was  not  a  party  to  the  suit  except  by  publication. 

BENEFIT  SOCIETIES— DEATH  OF  BENEFICIARY  BE- 
FORE INSURED— WHO  ENTITLED  TO  FUND.— The  adminis- 
trator of  the  beneficiary  named  in  a  policy  of  insurance  issued  by  a 
mutual  benefit  society  is  entitled  to  recover  the  amount  of  such 
policy  as  against  the  executrix  of  the  insured  member  of  the 
society,  even  though  such  beneficiary  died  before  the  insured,  where 
the  insured  member  had  made  no  appointment  of  a  new  beneficiary 
before  his  death. 

William  S.  Thomas,  for  the  appellant. 

Eichard  S.  Culbreth,  for  the  appellee. 

«»®  FOWLER,  J.  On  the  ninth  day  of  September,  1899,  the 
plaintiff,  as  administrator  de  bonis  non  cum  testamento  annexo 
of  Eliza  E.  Ehrman,  brought  suit  in  the  superior  court  of  Balti- 
more City  on  two  certificates  or  policies  of  insurance  for  one 
thousand  dollars  each,  issued  to  Charles  H.  Ehrman,  by  the 
Expressman's  Mutual  Benefit  Association,  a  corporation  formed 
under  the  laws  of  New  York,  and  doing  business  in  this  state. 
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being  represented  here  by  an  agent  who  resides  in  the  city  of 
Baltimore.  The  '^*®  defendant  corporation  was  formed  for  the 
sole  benefit  of  its  members  and  their  beneficiaries  and  not  for 
profit — its  object  being  the  collection  of  contributions  or  as- 
sessments, and  the  distribution  thereof  to  such  beneficiaries  as 
shall  be  entitled  thereto  under  its  by-laws  and  charter  and  the 
policies  issued  thereunder.  Charles  H.  Ehrman,  the  holder  of 
the  two  policies  or  certificates  on  which  this  suit  was  brought 
against  the  association,  died  in  January,  1899,  and  was,  at  the 
time  of  his  death,  a  member  in  good  standing.  It  appears  that 
his  wife,  Eliza  E.  Ehrman,  was  duly  designated  as  the  bene- 
ficiary, that  is  to  say,  the  person  to  receive  the  insurance  money 
at  his  death,  and  her  name  was  therefore  so  indorsed  upon  said 
policies,  and  so  entered  upon  the  books  of  the  company.  She 
died,  however,  about  a  year  before  his  death,  and  in  the  interval 
between  her  death  and  his,  he  made  no  designation  or  appoint- 
ment of  a  new  beneficiary,  and  no  other  name  was  either  in- 
dorsed on  the  policy  or  entered  upon  the  books  of  the  defendant 
as  beneficiary  in  the  place  of  hers.  Upon  his  death  the  req- 
uisite proof  thereof  was  duly  furnished,  and  the  defendant 
thereupon  assessed  its  members  to  the  amount  of  the  two  cer-  . 
tificates,  two  thousand  dollars,  and  that  sum  was  collected  and 
was  in  its  hands  at  the  time  this  suit  was  brought. 

The  contention  of  the  plaintiff,  the  administrator  de  bonis 
non  cum  testamento  annexo  of  Mrs.  Ehrman,  is  that  the  insur- 
ance money  due  and  payable  by  the  defendant  on  the  two  poli- 
cies sued  on  are  part  of  her  estate,  while  this  position  is  denied 
by  the  defendant,  on  the  grounds:  1.  That  upon  a  true  con- 
struction of  the  certificates  the  insurance  money  is  payable  to 
the  executrix  of  the  insured,  Charles  H.  Ehrman;  2.  That  a 
court  of  the  state  of  New  York,  of  competent  jurisdiction  in  a 
cause  in  which  the  plaintiff  and  all  other  parties  claiming  said 
fund  were  parties,  has  so  decided,  and  that  by  and  imder  the 
decree  of  that  court  passed  in  said  cause  the  defendant  paid  to 
said  executrix  of  Charles  H.  Ehrman  the  money  claimed  by 
the  plaintiff  in  this  suit;  and  3.  That  the  contract  of  insurance 
made  between  the  defendant  and  Charles  H.  Ehrman  ***^  and 
his  beneficiary  being  a  New  York  contract,  it  must  be  construed, 
not  by  the  law  of  Maryland,  but  by  the  law  of  New  York. 

During  the  progress  of  the  trial  five  exceptions  were  taken 
by  the  defendant.  The  first  bill  of  exceptions  relates  to  the  rul- 
ing sustaining  the  demurrer  to  defendant's  fourth  plea,  which 
sets  up  payment  and  pleads  the  decree  of  the  New  York  court 
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as  justification  thereof,  and  as  a  final  adjudication  of  the  mat- 
ter involved  in  this  suit.  We  have  several  times  called  atten- 
tion to  the  fact  that  rulings  on  demurrers,  upon  motions  to  set 
aside  or  in  arrest  of  judgment,  should  not  be  brought  to  this 
court  by  bill  of  exceptions.  Such  rulings  should  appear  on. 
the  face  of  the  record,  and  a  bill  of  exceptions  in  such  cases  is 
not  only  not  necessary  but  irregular:  Davis  v.  Carroll.  71  Md. 
569,  18  Atl.  965;  Poe's  Practice,  sec.  312.  The  same  ques- 
tion, however,  is  properly  presented  by  another  part  of  the  record, 
by  which  it  appears  by  an  appropriate  entry  on  the  docket  that 
the  demurrer  in  question  was  sustained.  The  subject  of  the 
second  bill  of  exceptions  is  the  ruling  of  the  court  by  which  the 
deposition  of  one  of  the  defendant's  witnesses  taken  under  a 
commission  issued  to  New  York  was  not  certified  under  the 
seal  of  the  officer  by  whom  it  was  taken.  The  refusal  to  ad 
mit  in  evidence  a  certified  copy  of  the  proceedings  in  the  New 
York  court,  which  are  set  out  in  the  fourth  plea,  forms  the 
ground  of  the  third  exception.  The  fourth  was  taken  to  the  rul- 
ing by  which  a  certified  copy  of  the  bill  filed  by  defendant  under 
oath  and  offered  by  plaintiff  was  admitted  as  evidence  against 
the  defendant.  Although  we  have  thus  stated  all  the  rulings 
of  the  court,  it  will  not  be  necessary  to  consider  them  seriatim,, 
for  if  the  contract  here  sued  on  is  a  Maryland  contract  and 
the  New  York  court  never  had  jurisdiction  of  the  plaintiff,  the 
law  of  this  state,  as  declared  by  this  court  in  Thomas  v.  Cochran, 
89  Md.  390,  43  Atl.  792,  must  control,  and  it  would  follow  that 
although  some  errors  may  have  been  committed  below,  yet  as 
it  is  evident  that  this  plaintiff  is  the  only  one  who  ^^*  can  right- 
fully claim,  the  judgment  would  have  to  be  affirmed. 

We  will  briefly  consider:  1.  Whether  the  contract  sued  on  ifr 
a  Maryland  contract;  and  2.  The  jurisdiction  vel  non  of  the- 
New  York  court. 

1.  It  seems  to  us  too  clear  for  controversy  that  the  contract 
must  be  regarded  not  only  as  a  contract  made  here,  but  one  also- 
to  be  performed  here.  The  certificate  of  membership  or  policy 
held  by  Charles  H.  Ehrman  certifies  that  from  a  certain  date 
he  was  admitted  as  a  member  of  the  association,  but  it  is  evi- 
dent that  he  did  not  become  a  member  imtil  he  had  paid  the 
premium  and  had  accepted  the  policy.  It  is  true  that  one  of 
the  witnesses  testified  that  the  signing  of  the  certificate  by  the 
proper  officers  in  New  York  constitutes  the  applicant  a  mem- 
ber of  the  association,  but  while  that  may  have  been  his  opinion, 
we  do  not  think  it  follows  as  a  conclusion  of  law  from  the  facts^ 
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in  the  record.  On  the  contrary,  we  see  no  reason  why  the 
general  rule  applicable  to  contracts  of  this  character  should  not 
apply,  namely,  that  the  contract  is  not  a  completed  contract 
until  it  is  tendered  by  one  party  and  accepted  by  the  other.  In 
the  case  of  Stevens  v.  Easin  Fertilizer  Co.,  87  Md.  683,  41  Atl. 
166,  the  question  was  presented  as  to  whether  certain  policies 
issued  by  a  mutual  fire  insurance  company  of  Massachusetts 
were  Massachusetts  or  Maryland  contracts.  And  it  was  held 
that  they  were  not  consummated  and  completed  until  they  were 
delivered  here  to  the  insured,  and  that,  therefore,  they  were  to 
be  treated  as  Maryland  contracts.  It  will  be  remembered  that 
the  policies  here  involved  were  delivered  by  the  defendant's 
agent  to  the  insured  in  Baltimore  City. 

We  think  it  equally  clear  that  these  contracts  were  to  be  per- 
formed in  this  state.  It  appears  from  the  rules  and  regulations 
of  the  defendant,  as  well  as  by  the  testimony  of  its  representa- 
tives in  this  state,  that  the  assessments  and  dues  were  paid  by 
IB  embers  to  him  for  the  company,  and  that  claims  of  bene- 
ficiaries were  paid  by  him  for  the  company  to  the  claimants. 
We  conclude,  therefore,  that  these  contracts  ^^^  were  not  only 
made  in  this  state,  but  that  they  are  to  be  performed  here.  But 
even  if  it  be  conceded  that  the  first  proposition  cannot  be  main- 
tained, the  second  must  be  admitted,  upon  the  facts  which  we 
have  stated.  The  general  law  applicable  to  contracts  entered 
into  in  one  state  to  be  performed  in  another  is  thus  briefly 
but  comprehensively  stated  by  the  supreme  court  in  Scudder 
v.  Union  Nat.  Bank,  91  TJ.  S.  412:  "Matters  connected  with 
its  performance  are  regulated  by  the  law  of  the  place  of  per- 
formance; matters  respecting  the  remedy  depend  upon  the  law. 
of  the  place  where  the  suit  is  brought."  It  would  follow,  there- 
fore, that  even  if,  as  contended  by  the  defendant,  these  certifi- 
cates were  completed  contracts  when  signed  in  New  York,  yet 
the  rights  of  the  parties  thereunder  must  be  determined  by  our 
law.  And  this  is  the  theory  upon  which  the  prayers  of  the  de- 
fendant itself  were  framed,  for  all  of  them,  except  one,  require 
the  finding  of  the  fact  that  the  policies  were  delivered  to  or  ac- 
cepted by  the  insured  here.  But,  without  regard  to  authority, 
it  would  be  a  most  remarkable  situation  if  all  the  contracts 
made  by  our  citizens  with  foreign  corporations,  under  the  same 
circumstances  these  were  made,  are  to  be  construed,  and  the 
rights  of  parties  thereunder  to  be  settled,  by  the  laws  of  other 
states.  We  cannot  adopt  a  view  leading  to  such  results.  Of 
course,  we  do  not  mean  to  say  that  contracts  could  not  have 
been  made  in  New  York  to  be  performed  there. 
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2.  The  remaining  question  to  be  considered  is  whether  the 
decree  passed  by  the  New  York  court  is  binding  upon  the  plain- 
tiff. The  answer  to  this  question  in  a  great  measure  depends 
upon  another,  and  that  is  whether  the  suit  in  which  the  decree 
was  passed  was  a  proceeding  in  rem  or  in  personam,  for  if  tbe 
latter  it  is  clear  the  plaintiff  is  not  bound,  for  the  reason  that 
he  was  not  summoned  except  by  publication.  We  shall  not 
undertake,  nor  is  it  at  all  necessary  for  the  purposes  of  this  case, 
to  attempt  to  give  any  general  definition  of  a  judgment  in  rem. 
That,  says  Mr.  Freeman,  in  his  work  on  Judgments,  section 
606,  is  a  difficult  task.  ***'*  But  there  are  many  cases  in  which 
we  can  at  once  say  no  such  judgment  or  decree  can  be  passed. 
Such,  we  think,  was  the  nature  of  the  suit  instituted  in  New 
York,  the  decree  in  which  is  relied  on  by  the  defendant  as  a 
defense  to  the  claim  of  the  plaintiff.  There  were  several  claim- 
ants for  the  money  due  on  the  policies,  but  this  fact  certainly 
would  not  change  the  character  of  the  suit  from  one  in  per- 
sonam to  one  in  rem.  In  the  section  just  cited — 2  Freeman 
on  Judgments,  sectioa  606 — it  is  said :  "There  may,  however,  be 
cases  in  which  property  is  in  the  state,  and  even  in  the  custody 
of  the  court,  and  in  which  the  judgment  disposing  of  it  is 
neither  in  rem  nor  binding  on  a  nonresident  party  to  the  action 
who  did  not  appear  therein.  Thus  it  has  been  held,  where  an 
insurance  corporation  was  sued  in  the  state  wherein  it  was  lo- 
cated, and  paid  the  money  into  court  and  obtained  an  order  re- 
quiring a  nonresident  claimant  to  appear  and  interplead  with 
the  plaintiff,  and  served  such  order  on  the  nonresident  per- 
sonally in  the  state  of  his  residence,  that  such  order  could  not 
compel  the  nonresident  claimant  to  appear,  and  that  the  judg- 
ment finally  entered  disposing  of  the  moneys  in  court  was  not 
in  rem,  and  constituted  no  defense  to  an  action  brought  by  the 
claimant  against  the  corporation  in  the  state  wherein  he  re- 
sided.'* The  case  of  Cross  v.  Armstrong,  44  Ohio  St.  614, 10  N, 
E.  160,  is  cited  by  the  author.  In  that  case  it  was  held  that  in 
a  suit  brought  against  the  company  by  the  widow  of  the  insured 
upon  a  policy  in  which  she  is  named  as  beneficiary,  in  a  court 
in  the  state  where  such  company  is  located,  and  in  which  suit, 
by  direction  of  the  court,  the  company  brings  into  court  a  sum 
of  money  sufficient  to  satisfy  the  amount  due  on  the  policy, 
and  obtains  an  order  requiring  the  administrator,  resident  in 
Ohio,  to  appear  and  interplead  with  such  widow  as  to  their  re- 
spective claims  under  the  policy,  service  in  Ohio  of  a  copy  of 
such  order  and  of  citation  upon  the  administrator,  do  not  give 
the  court  jurisdiction  of  his  person  and  (there  being  no  appear- 
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ance  nor  other  service  on  such  administrator)  a  judgment  in 
the  action  ***'*  purporting  to  debar  him  from  any  claim  or  right 
as  against  the  widow  is,  as  to  him,  void.  The  opinion  of  the 
court  in  the  case  just  cited  contains  a  full  and  careful  state- 
ment of  the  law  relating  to  judgments  in  rem,  and  is  worthy  of 
careful  consideration.  "The  proceeding,"  says  the  court,  "was 
clearly  one  of  interpleader  and  that  only.  We  do  not  under- 
stand that  an  action  in  personam,  simply  because  a  debtor  brings 
money,  the  right  to  recover  which  is  in  contention,  and  gives  to 
the  custody  of  the  court  a  sum  sufficient  to  discharge  his  debt, 
fihanges  into  an  action  in  rem,  or  that  an  interpleader  suit  is, 
in  its  nature,  a  proceeding  in  rem."  But  even  if  the  plaintiff 
here  had  voluntarily  appeared  in  the  New  York  court  the  other 
claimant  could  have  effectually  disposed  of  him  and  his  claim 
by  denying  his  power  as  administrator  to  maintain  a  suit  for 
the  collection  of  assets  in  a  New  York  court :  Citizens*  Nat.  Bank 
r.  Sharp,  53  Md.  529;  Story  on  Conflict  of  Laws,  sec.  513. 

We  refrain  from  commenting  upon  the  fact  that  the  New 
York  suit  was  commenced  after  our  decision  in  Thomas  v. 
Cochran,  89  Md.  390,  43  Atl.  792,  was  announced,  when  all 
doubt  as  to  who  was  the  lawful  claimant  had  been  removed, 
and  that  it  was  prosecuted  to  decree  in  spite  of  the  fact  that 
both  the  defendant  company  and  the  person  to  whom  the  money 
was  paid,  the  latter  being  a  resident  of  this  state,  had,  after  ap- 
pearing and  answering,  been  enjoined  and  prohibited  by  a  decree 
of  circuit  court  No.  2  from  proceeding  further  with  the  in- 
terpleader biU  in  the  New  York  court. 

It  results  from  what  we  have  said  that  the  demurrer  to  fourth 
plea  was  properly  sustained,  that  the  New  York  court  never  had 
jurisdiction  of  the  plaintiff,  that  the  coi^tracts  sued  on  are  Mary- 
land contracts,  and  that  the  rights  of  parties  thereunder  must 
be  determined  by  our  law,  and  finally  the  law  announced  in 
Thomas  v,  Cochran,  89  Md.  390,  43  Atl.  792,  namely,  that  the 
plaintiff,  the  administrator  of  Mrs.  Ehrman,  the  wife  of  the  in- 
sured, whose  name  was  indorsed  on  the  policy  and  entered  on 
the  books  of  the  company  as  beneficiary,  is  entitled  to  recover, 
and  that  under  no  circumstances  '*®**  could  the  executrix  of  the 
husband,  to  whom  the  defendant  paid  the  money,  maintain  a 
suit  to  recover  it  in  Maryland.  The  questions  raised  by  the 
other  exceptions  need  not  be  considered,  as  what  we  have  said 
disposes  of  the  case. 

Judgment  afi^med. 
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CONTRACT,  PLACE  OF.— AN  INSURANCE  POLICY  signed  in 
New  York,  by  which  it  is  agreed  that  premiums  and  losses  shall  be 
paid  In  that  state,  and  the  policy  construed  as  having  been  made 
therein,  is  a  contract  thereof,  though  the  insured  resides  In  another 
state:  Goodwin  v.  Provident  etc.  Assn.,  97  Iowa,  226,  59  Am.  St.  Rep. 
411,  66  N.  W.  157.  In  the  absence  of  a  stipulation,  however,  a  con- 
tract of  Insurance  Is  deemed  to  be  a  contract  of  the  place  where 
the  last  act  was  done  or  assent  given  necessary  for  It  to  become 
operative  and  binding:  Monographic  note  to  McGarry  v.  Niclslin, 
55  Am.  St.  Rep.  51.  See,  further.  Cravens  v.  New  York  Life  Ins. 
Co.,  148  Mo.  583,  71  Am.  St.  Rep.  628,  50  S.  W.  519. 

INSURANCE.— WHERE  THE  BENEFICIARY  DIBS  before  the 
Insured  member  In  a  benefit  society,  no  Interest  In  the  fund  v^sts 
in  the  beneficiary,  and  her  surviving  son  inherits  no  part  thereof: 
Rollins  V.  McHatton,  16  Colo.  203,  25  Am.  St.  Rep.  260,  27  Pac.  254. 

INTERPLEADER.— WHERE  A  NONRESIDENT  Is  made  a  de- 
fendant In  a  proceeding  In  the  nature  of  an  interpleader,  a  Judg- 
ment rendered  against  him  upon  a  personal  service  In  the  state 
where  he  resides  Is  void:  Hinton  v.  Penn  Mutual  Life  Ins.  Co., 
126  N.  C.  18,  78  Am.  St.  Rep.  636,  35  S.  B.  182.  Interpleader,  In 
general,  is  the  subject  of  the  monographic  note  to  Shaw  t.  Coster, 
35  Am.  Dec.  695-712. 
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HAVEN  V.  OWEN. 

[121  Mich.  51,  79  N.  W.  938.] 

JUDGMENTS  —  COLLATERAL  ATTACK  —ALTERATION. 
A  decree  for  the  sale  of  lands  for  taxes,  fair  upon  Its  face,  cannot 
be  collaterally  attacked  by  showing  that,  subsequently  to  its 
<>ntry,  a  blank  therein  was  filled,  so  as  to  show  the  amount  decreed 
against  the  land. 

PRACTICE— SUBSTITUTION  OP  VALID  FOR  VOID  OR- 
DERS.—The  court  has  power  to  substitute  a  valid  order  for  a 
former  void  order,  if  the  substitution  is  made  in  time  and  follows 
the  requirements  of  the  statute. 

H.  E.  Thomas  and  W.  C.  Nichols,  for  the  appellant 

T.  E.  Barkworth,  for  the  appellees. 

^^  MOORE,  J.  This  is  an  action  of  ejectment.  PlaintifPa 
title  is  a  tax  deed  for  the  taxes  of  1890,  1891,  and  1893.  De- 
fendants were  allowed  to  attack  by  parol  the  decree  for  a  sale 
of  the  lands  for  the  taxes  of  1890  and  1891  by  showing  that 
in  the  decree,  when  entered,  was  a  blank  under  the  heading 
*' Amount  Decreed  Against  Lands,"  which  was,  subsequent  to 
the  signing  of  the  decree  by  the  judge,  filled  out  by  an  em- 
ploye in  the  office  of  the  county  treasurer.  If  this  was  made 
to  appear  in  the  original  proceeding,  either  by  a  petition  to  set 
aside  the  decree  or  by  a  bill  of  review,  it  would  be  a  fatal  de- 
fect: Morgan  v.  Tweddle,  119  Mich.  350,  78  N.  W.  121;  First 
Baptist  Church  v.  Roberts,  120  Mich.  704,  79  N.  W.  910.  It 
is  claimed,  however,  that  in  a  collateral  proceeding  an  attack 
by  parol  upon  a  decree  fair  upon  its  face  cannot  be  made.  This 
is  a  collateral  proceeding:  Peninsular  Sav.  Bank  v.  Ward,  118 
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Mich.  87,  76  N.  W.  161,  79  N.  W.  911.  Counsel  for  the  plain- 
tiff contend  for  the  following  rule:  "The  records  of  a  court 
of  record  are  of  such  pre-eminent  authority  that  their  truth  is 
not  to  he  called  in  question.  For  it  is  a  settled  rule  and  maxim 
that  nothing  shall  be  averred  against  a  record,  nor  shall  any 
plea,  or  even  proof,  be  admitted  to  the  contrary.  And  if  the 
existence  of  a  record  be  denied,  it  shall  be  tried  by  nothing  but 
itself;  that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no ;  else  there  would  be  no  end  of  disputes" :  Citing  3 
Blackstone's  Commentaries,  24,  331;  9  Bacon's  Abridgment, 
556;  Starkie  on  Evidence,  317;  1  Greenleaf  on  Evidence,  sees. 
19,  538. 

In  Keren  v.  Eoemheld,  7  111.  App.  646,  the  court  says:  "The 
record,  when  tried  by  itself,  was  complete  in  every  particular. 
While  a  stranger  to  a  judgment  may,  if  injuriously  affected 
thereby,  collaterally  impeach  such  judgment  by  showing  that 
the  court  had  no  jurisdiction  of  the  person  of  the  defendant  in 
such  judgment  or  of  the  subject  matter,  or  that  it  was  obtained 
by  fraud  and  collusion  between  the  parties  to  it,  ...  .  we  are 
of  opinion  that  where  there  is  jurisdiction  of  the  person  and 
subject  matter,  and  the  judgment  is  not  the  result  of  fraud  and 
collusion  between  the  parties  to  it,  and  it  is  material  only  to 
establish  the  fact  of  such  judgment  and  those  legal  °^  conse- 
quences which  result  from  the  fact,  the  record  must  be  regarded 

as  conclusive,  even  as  to  strangers The  object  of  these 

rules  is  to  give  stability  and  security  to  judgments,  decrees,  and 
sentences,  when  made  by  courts  having  jurisdiction  of  the  person 
and  subject  matter.  They  are,  therefore,  founded  in,  and  sup- 
ported by,  a  sound  public  policy,  which  demands  of  the  courts 
an  inflexible  adherence  to  them":  See,  also.  Van  Fleet  on 
Collateral  Attack,  sees.  349,  526;  Black  v.  Boss,  37  Mo.  App. 
250;  Phillips  v.  Lewis,  109  Ind.  62,  9  N.  E.  395;  Watts  v.  Bub- 
litz,  99  Mich.  586,  58  N.  W.  465 ;  Scotten  v.  Detroit,  106  Mich. 
564,  64  N.  W.  579;  Allured  v.  VoUer,  112  Mich.  357,  70  N.  W. 
1037;  Miller  v.  Smith,  115  Mich.  427,  69  Am.  St.  Rep.  583, 
73  N.  W.  418,  and  the  many  cases  there  cited.  We  think  the 
court  erred  in  permitting  the  decree  to  be  attacked  by  matter 
dehors  the  record. 

The  decree  in  relation  to  the  tax  of  1893  was  held  invalid 
because  the  chancery  journal  showed  that  on  August  10,  1895, 
an  order  was  made  fixing  the  hearing  of  tax  cases  for  the  open- 
ing of  court  on  the  twenty-third  day  of  September ;  that  on  Sep- 
tember 17th  an  order  was  made  revoking  the  order  of  August 
10th,  and  fixing  the  time  for  hearing  on  the  petition  of  the 
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tax  cases  for  November  4,  1895.  The  orders  themselves  are 
not  returned  with  the  record,  nor  are  the  petitions  upon  which 
they  were  based,  if  any  such  petitions  were  filed.  It  may  have 
been  made  to  appear  to  the  court  that  the  first  order  was  a  void 
one,  and  that  the  second  order  was  necessary.  Section  66  of 
the  tax  law  of  1893  (Act  No.  206,  Pub.  Acts  1893)  contem- 
plates that  the  court  shall  make  such  orders  as  are  necessary  to 
facilitate  the  proceedings.  We  do  not  think  it  can  be  said  that, 
if  an  order  is  made  that  is  void,  the  court  cannot  make  a  valid 
order  to  take  the  place  of  the  void  order,  if  the  valid  order  is 
made  in  time,  and  follows  the  requirements  of  the  statute. 
Judgment  is  reversed  and  new  trial  ordered. 

The  other  justices  concurred. 


Forced  or  Altered  Jadg'znent  Xlntries    Collateral  Attack  Upon. 

"On  principle,  it  cannot  be  shown  in  a  collateral  action  that  a 
judgment  entry  has  been  forged  or  altered,  for  the  very  plain 
reason  that  the  only  legitimate  evidence  is  a  duly  certified  copy  of 
the  alleged  entry;  and  anything  that  the  officer  in  charge  of  the 
original  will  certify  to  is  conclusive.  No  one  but  the  officers  in 
charge  of  the  records  of  a  court  can  lawfully  have  access  to 
them.  No  other  court  can  send  its  subpoena  duces  tecum  for  them, 
and  no  statute  or  rule  of  common  law  has  ever  so  provided.  Even 
where  the  collateral  attack  is  in  the  same  court,  it  has  no  lawful 
right  to  have  the  original  records  brought  before  it  for  inspection, 
the  only  issue  permitted  being  nul  tiel  record.  When  the  original 
or  a  copy  is  read  to  the  court,  it  must  decide  the  issue  on  that. 
The  issue  that  a  record  has  been  forged  or  altered  can  only  be 
raised  or  tendered  in  a  direct  proceeding  between  the  parties  or 
their  privies  to  cancel  or  correct  it.  In  such  a  proceeding,  the 
court  can  both  inspect  the  record  and  hear  witnesses  and  decide 
the  issue.  Hence,  in  my  opinion,  all  cases  which  hold  that  a  record 
may  be  shown  to  be  forged  or  altered  in  a  collateral  proceeding, 
are  wrong."  Such  Is  the  view  expressed  by  Judge  Van  Fleet  in 
his  treatise  on  Collateral  Attack,  section  549.  The  doctrine  of  the 
weight  of  authority  Is  undoubtedly  In  accord  with  the  reasoning 
above  expressed,  but,  at  the  same  time,  some  sensible  cases  exist 
which  maintain  the  contrary  rule. 

Clerk's  Entries.— Thus,  a  tax  judgment  cannot  be  collaterally  Im- 
peached by  showing  that  entries  made  therein  were  made  after 
the  rendition  of  the  judgment.  If  the  judgment  has  been  mate- 
rially and  Illegally  altered.  It  must  be  corrected  In  a  direct  pro- 
ceeding, and  cannot  be  Impeached  collaterally,  as  was  here  at- 
tempted: Gribble  v.  Livermore,  64  Minn.  396,  67  N.  W.  213.  And 
a  judgment  cannot  be  impeached  In  a  collateral  action  by  show* 
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ing,  dehors  the  record,  that  the  clerk  entered  the  judgment  In  the 
records  of  the  court,  without  its  authority  or  direction:  Hennessy 
T.  St.  Paul,  54  Minn.  219,  55  N.  W.  1123.  In  this  case  it  was  said 
that:  "It  is  further  claimed  that  the  court  erred  in  refusing  to  al- 
low plaintiff  to  prove  dehors  the  record  that  the  court  never  had 
overruled  his  objections,  or  rendered  judgment,  but  that  the  cleric 
entered  judgment  without  any  order  or  authority  from  the  court. 
Very  clearly,  the  judgment  cannot  be  impeached  and  contradicted 
In  this  collateral  manner.  In  any  collateral  proceeding  it  must  be 
conclusively  presumed  that  every  entry  made  in  the  records  of  the 
court  is  a  statement  of  the  action  of  the  court,  and  was  made  by 
its  direction  and  authority":  Hennessy  v.  St.  Paul,  54  Minn.  222, 
55  N.  W.  1123.  A  judgment  written  out  and  spread  upon  the 
record,  after  the  adjournment  of  court,  by  the  cleric  thereof,  at 
the  Instigation  of  the  attorney  for  the  adverse  imrtles,  taxing 
costs  against  two  only  of  the  defendants,  when  the  entry  on  the 
docket  of  the  judge  authorized  a  general  judgment  against  all 
of  the  defendants,  cannot  be  attacked  on  the  ground  of  such  un- 
authorized entry.  In  a  collateral  proceeding:  Black  v.  Ross,  37  Mo. 
App.  250.  When  the  court  has  jurisdiction  of  the  parties  and  the 
subject  matter,  and  the  judgment  is  not  the  result  of  fraud,  and  it 
Is  material  only  to  establish  the  fact  of  such  judgment  and  Its 
legal  consequences,  the  record  is  conclusive,  even  as  to  strangers, 
upon  collateral  attack.  "While  it  is  the  settled  law,  as  we  under- 
stand it,  that  a  stranger  to  a  judgment  may.  If  Injuriously  affected 
thereby,  collaterally  Impeach  such  judgment,  by  showing  that  the 
court  had  no  jurisdiction  of  the  person  of  the  defendant  In  such 
judgment,  or  of  the  subject  matter,  or  that  It  was  obtained  by 
fraud  and  collusion  between  the  parties  to  It,  still  the  true  quea- 
tion  here  presented  Is  whether.  In  a  case  where  the  court  has 
jurisdiction  both  of  the  person  and  of  the  subject  matter,  and  a 
complete  record  Is  produced,  affirmatively  showing  such  jurisdic- 
tion, and  a  judgment  entered  at  a  regular  term  of  the  court,  and 
by  Its  authority.  It  Is  competent,  where  such  record  Is  material 
only  as  to  the  fact  of  a  Judgment  and  Its  legal  consequences,  for  a 
stranger  to  such  judgment  to  Introduce  the  oral  evidence  of  the 
judge  of  the  court  to  contradict  the  record  and  show  that  the 
court  did  not  authorize  the  entry  of  the  judgment."  In  such  case 
"the  recoi-d  must  be  regarded  as  conclusive  even  as  to  strangers." 
It  follows  from  the  principles  established,  that  the  admission  by 
the  court  below  of  the  oral  testimony  of  the  judge  and  deputy 
clerks,  for  the  purpose  of  contradicting  the  record,  and  thus  at- 
tempting to  show  that  It  was  not  correctly  made,  that  the  judg- 
ment was  not  ordered  by  the  court,  and  In  fact  did  not  exist,  was 
not  only  a  violation  of  such  principles,  but  of  a  most  dangerous 
tendency  In  unsettling  the  stability  and  security  of  judgments  and 
those  legal  consequences  resulting  therefrom  by  virtue  of  general 
public  law.    For  it  Is  manifest  that  if  the  Judge  of  a  court  may 
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thus  be  allowed  to  impeach  the  verity  of  the  records  of  his  own 
■court,  by  oral  testimony,  nine  months  after  Judgment,  as  in  this 
case,  he  may  do  so  nine  years  thereafter.  If  he  may  do  so  in  one 
case,  he  may  liliewlse  in  all  cases;  and  then,  what  is  left  of  the 
stability  and  security  of  Judgments?  In  Garfield  v.  Douglass,  22 
111.  100,  74  Am.  Dec.  137,  the  question  was  as  to  the  admission  of 
parol  testimony  to  contradict  the  entries  of  a  Justice  of  the  peace 
In  his  docliet,  and  the  court,  by  Caton,  C.  J.,  said:  'The  record  or 
■entry  of  the  Justice  is  higher  and  more  trustworthy  than  any  parol 
evidence  can  be.  If  one  record  is  open  to  be  questioned  by  parol 
evidence  then  another  must  be,  and  all  security  and  confidence  in 
the  stability  of  records  is  gone'":  Koren  v.  Roemheld,  7  111.  App. 
•646,  052.  It  Is  Incompetent  to  show  in  a  collateral  proceeding  that 
a  Judgment,  apparently  regular,  was  entered  by  the  clerk  of  the 
court  in  the  absence  of  the  Judge  thereof.  In  such  case,  the  record 
Imports  absolute  verity:  State  v.  Macdonald,  24  Minn.  48-51.  In 
spealiing  of  the  rule  that  the  record  of  the  Judgment  cannot  be 
Attaclied  collaterally,  on  the  ground  that  It  has  been  altered  or 
forged,  the  court  In  In  re  Watson,  30  Kan.  753-757,  1  Pac.  775, 
said:  "Now,  it  seems  to  me  incompetent  to  show  by  parol  testimony 
that  the  court  did  not  talie  the  action  which  its  Journals  show  that 
it  did.  As  between  two  parties,  a  written  contract  is  conclusive 
as  to  the  terms  of  their  agreement,  and  can  be  overthrown  only 
by  proof  of  fraud  or  some  similar  matter.  A  fortiori,  where  a 
court  has  acquired  Jurisdiction,  the  only  competent  evidence  of 
what  the  court  has  done  is  its  record:  and  that  record  is  conclusive 
as  against  any  parol  attack  in  a  collateral  proceeding.  If  once  the 
door  is  thrown  open  to  parol  testimony  of  the  action  of  a  court  of 
general  Jurisdiction,  what  limit  can  be  placed?  Suppose  a  Judg- 
ment for  one  thousand  dollars  against  a  party,  can  he,  in  a  collat- 
eral attack,  show  that  the  court  directed  Judgment  for  only  five 
hundred  dollars?  Can  he,  where  the  Judgment  reads  for  the 
plaintiff,  prove  by  parol  testimony  that  in  fact  the  Judgment  was 
for  the  defendant?  And  yet  the  doctrine  claimed  by  the  peti- 
tioner would  lead  to  exactly  this  result.  When  once  you  say 
that  you  can  prove  by  parol  that  the  record  of  the  court  Is  untrue, 
that  the  Judgment  which  It  recites  was  not.  In  fact,  entered,  you 
do  away  with  all  the  protection  which  the  old  doctrine  of  the  verity 
of  Judicial  proceedings  casts  around  the  action  of  the  court.  I 
thirk  that  so  far  as  this  court  has  gone,  the  limit  is  placed  here: 
You  may  show  that  the  court  had  In  fact  no  Jurisdiction,  because 
no  process  has  been  served,  but  when  once  It  Is  admitted  that  the 
court  did  have  Jurisdiction,  then  I  think  the  only  evidence  which 
can  be  received  of  the  action  of  the  court  Is  its  record,  and  that 
that  record  Is  conclusive  against  parol  attack  In  any  collateral 
proceeding.  Suppose  it  be  true  that  by  fraud  of  a  clerk  an  entry 
is  interpolated  improperly  Into  the  records  of  the  court  Of  course, 
such  action  would  be  a  grievous  wrong,  but  the  remedy  of  the 
Am.  St.  Rep.,  Vol.  LXXX— 31 
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party  Is  an  appeal  to  the  court  in  which  the  record  appears  to 
have  that  interpolation  stricken  out  So  long  as  that  court  per- 
mits It  to  remain,  other  courts  must  treat  it  as  the  action  of  that 
court,  and  as  conclusive  upon  the  question  decided  by  it":  In  re 
Watson,  30  Kan.  757,  1  Pac.  775.  In  one  case  an  attorney  was 
sued  for  secretly  entering  a  judgment  upon  the  record  of  the  court 
in  vacation,  but  as  the  Judgment  appeared  to  be  regularly  en- 
tered in  term  time,  it  was  held  incompetent  to  prove  that  the 
record  was  not  in  fact  what  it  appeared  to  be:  Reid  v.  Kelley,  1 
Dev.  313. 

Some  cases  are  opposed  to  the  weight  of  authority  and  to  the 
general  rule  above  stated.  Thus,  it  has  been  held  that  the  au- 
thority of  the  clerk  of  court  terminates  with  the  rendition  of  the 
judgment  and  the  completion  of  the  record,  and  that  he  has  no 
power  thereafter  to  fill  up  the  blank  left  for  costs;  that  his  action 
in  doing  so  renders  the  judgment  void,  and  that  the  fact  that  he 
did  so  may  be  shown  in  a  collateral  attack  on  such  judgment: 
Chapin  v.  Broder,  16  Oal.  403.  In  another  case  it  was  alleged 
that  a  judgment  of  forfeiture  on  a  recognizance  was  entered  on  the 
record  In  vacation  by  the  clerk  In  a  blank  space  left  by  the  court 
for  that  purpose,  and  that  the  judge  in  term  had  signed  his  name 
at  the  foot  of  this  blank  space,  and  these  allegations  were  held  to 
show  that  the  judgment  was  thus  rendered  void,  and  to  open  it 
to  collateral  attack:  State  v.  Thistlethwaite,  83  Ind.  317.  It  has 
also  been  held  competent  to  prove  collaterally,  to  avoid  the  appoint- 
ment of  an  administrator,  that  the  surrogate  signed  the  letters  in 
blank,  and  that  the  clerk  had  filled  them  up  in  his  absence:  Bod- 
erigas  v.  East  River  Sav.  Inst,  76  N.  Y.  316,  32  Am.  Rep.  309. 
Again,  In  Hardy  v.  Broaddus,  35  Tex.  668,  it  was  held  that  the  al- 
teration of  a  Judgment  by  the  clerk  of  the  court  at  the  instance  of 
the  Judgment  creditor  rendered  the  judgment  void,  and  that  such 
fact  might  be  shown  on  a  collateral  attack.  It  has  also  been  held 
that  equity  has  jurisdiction  to  vacate  a  judgment  fraudulently 
altered,  so  as  to  Include  a  defendant  not  served  with  process,  and  not 
originally  included  In  such  Judgment:  Chester  v.  Miller,  13  Cal.  558. 
And  it  has  also  been  decided  that  if  a  judgment  has  been  obtained 
and  execution  issued  and  levied  on  property  sufficient  to  satisfy 
the  debt,  but  Is  returned  by  order  of  the  plaintiff,  and  subsequently 
the  record  Is  fraudulently  altered  and  the  amount  of  the  judg- 
ment Increased  without  the  consent  of  the  judgment  debtor,  and  a 
f«cond  execution  issued  thereon,  equity  has  jurisdiction  to  inter- 
pose by  Injunction  to  prevent  Its  collection  and  relieve  against  the 
fraud:  Babcock  v.  McCamant,  53  IlL  214. 

Justices'  Entriea.—It  a  justice  of  the  peace  enters  the  name  of  a 
person  on  his  docket  aa  bail  for  a  stay  of  execution.  It  is  Incompe- 
tent for  such  person  to  show  collaterally  that  the  entry  was  made 
In  his  absence  upon  a  forged  letter:  Clark  v.  M'Comman,  7  Watts 
A  S.  460.    In  this  case  the  court  said:  "Mistake  or  fraud  In  mak- 
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Ing  up  a  record  can  neither  be  averred  nor  proved  by  parol  evi- 
dence In  a  collateral   proceeding,  nor   In   an  action  founded  on  It 
The  only  mode  of  relief  Is  through  the  court,  where  the  record  I» 
thus  erroneous.    The  record  must  be  received  as  absolute  verity, 
and  speak  for  Itself.    If  wrong,  the  only  mode  of  having  It  cor- 
rected is  by  an  application  to  the  court,  where  the  proceeding  or 
Judgment  was  had,  to  have  It  reformed  according  to  the  truth,  or 
vacated,  as  may  be  requisite.    In  no  other  manner  can  a  party  or 
privy  to  the  judgment  or  proceeding  be  relieved":  Clarli  v.  M'CJom- 
man,  7  Watts  &  S.  470.    The  record  of  a  justice's  court  can  no 
more  be  questioned  collaterally  by  parol  than  can  the  record  of  the 
highest  tribunal    Hence,  it  cannot  be  shown  that  a  recognizance 
purporting    to  have   been  taken  by  a  justice  was  not    In  fact  so 
taken  by  him,  or  that  he  forged  it  In  the  absence  of  the  obligors: 
State  V.  Dally,  14  Ohio,  91-98.    If  the  record  of  a  board  of  com- 
missioners of  highways  shows  an  order  opening  a  highway,  parol 
evidence  is  not  admissible  in  a  collateral  proceeding  to  show  that 
such  order  was  never  made.    "The  record  of  the  commissioners, 
so  offered  in  evidence  by  the  defendants,  must  have  the  same  force 
and  effect  when  given  in  evidence  as  Is  due  to  the  transcript  from 
a  justice's   docket.    It   would,   therefore,    have   been   Inconsistent 
with  the  established  rules  of  evidence  to  have  suffered  the  plaintiff 
to  introduce  parol  proof  to  contradict  or  invalidate  the  record,  nor 
can  an  entry  in  the  journal,  nor  any  other  writing  dehors  the  rec- 
ord be  used  for  such  purpose":  Beebe  v.  Scheldt,  13  Ohio  St  406- 
418.    In  Gage  v.  Vail,  73  Mo.  454,  it  was  held  that  an  entry  made 
in  the  docket  of  a  Justice  of  the  peace  by  a  former  justice  after 
the  expiration  of  his  term  of  oflBce  is  a  nullity,  although  the  entry 
Is  made  in  the  record  of  a  case  tried  before  him  while  he  was 
Justice.    Such  record  It  was  held  was  open  to  collateral  attack  by 
parol  evidence.    The  decision  In  this  case  is  certainly  opposed  to 
the  better  rule,  that  the  record  of  the  court  imports  absolute  verity 
in  collateral  proceedings.    It  Is  also  opposed  to  the  doctrine  laid 
down  by  the  weight  of  authority  and  especially  the  case  of  In 
re  Watson,  30  Kan.  753,  1  Pac.  775,  wherein  it  appeared  that  a 
judgment  entry  was  made  by  a  Judge  of  a  case  tried  before  him 
during  his  term  of  office,  after  his  term  of  office  had  expired  by 
resignation  and  when  he  was  in  fact  a  private  citizen  residing 
outside  the  district    The  court  decided,  and  we  think  properly  de- 
cided, that  parol  evidence  was  not  admissible  on  collateral  attack 
to  contradict  the  record  of  the  court  as  thus  made  up. 

Subsequent  Alterations.— A  Judgment  regular  on  Its  face,  and  one 
which  the  court  had  Jurisdiction  to  render,  cannot  be  attacked  col- 
laterally by  showing  that  It  had  been  changed  in  a  material  respect 
after  It  was  first  entered,  without  the  knowledge  or  consent  of  the 
complaining  party:  Hall  r.  Durham,  109  Ind.  434,  9  N.  B.  926,  10 
N.  E.  581.  A  Justice's  Judgment  cannot  be  collaterally  attacked 
and  Impeached,  upon  a  motion  to  condemn  land  levied  upon  under 
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execution,  by  proof  that  such  judgment  was  In  fact  rendered 
against  three  persons,  and  that,  on  a  day  subsequent  thereto,  the 
Justice  erased  the  name  of  one  of  the  defendants,  and  issued  ex- 
ecution against  the  other  two:  Turner  v.  Ireland,  11  Humph.  446. 
Parol  evidence  is  inadmissible  to  show,  on  a  collateral  attack  upon 
a  justice's  judgment,  that  the  justice  originally  entered  a  judg- 
ment of  nonsuit  and  afterward  changed  It  to  a  judgment  for  the 
defendant:  Garfield  v.  Douglass,  22  IIL  100-102,  74  Am.  Dec,  137. 
If  the  record  shows  a  decree  dismissing  a  libel  for  divorce  "with- 
out prejudice,"  it  cannot  be  shown  by  matter  In  pais  In  a  collateral 
proceeding,  that  the  words  "without  prejudice"  were  added  to  the 
record  after  the  term  of  court  in  which  the  case  was  thus  dis- 
missed   was  adjourned  sine  die. 

In  Foster  v.  Alden,  21  Mich.  507,  it  was  held,  however,  that  a 
justice  of  the  peace  has  no  authority  to  amend  his  record  of  a 
judgment  after  the  day  of  Its  rendition,  even  with  the  consent  of 
the  parties,  by  a  change  in  the  name  of  one  of  them,  and  It  was 
also  held  that  such  amendment  renders  the  judgment  void,  and 
the  fact  of  such  amendment  may  be  shown  by  parol  upon  collateral 
attack  on  such  judgment. 


WUERTHNER  v.  WORKINGMEN*S  BENEVOLENT  SO- 
CIETY. 

[121  Mich.  90,  79  N.  W.  921.] 

BENEVOLENT  ASSOCIATIONS— FINDINGS  OF  TRIBU- 
NALS OF— CONCLUSIVENESS.— In  the  absence  of  anything  in 
the  constitution  or  by-laws  of  a  benevolent  association  making 
findings  of  the  tribunals  of  such  society  that  a  member  Is  not  en- 
titled to  sick  benefits  conclusive,  they  are  not  conclusive,  notwith- 
standing a  custom  to  the  contrary,  so  as  to  preclude  a  resort  to  a 
court  of  law  for  relief. 

BENEVOLENT  ASSOCIATIONS  —  EXPULSION  OF 
CLAIMANT  OF  BENEFITS  AS  AFFECTING  RIGHT  TO  SUE.— 
A  benefit  society  cannot  affect  a  member's  right  to  sick  benefits, 
or  to  sue  therefor,  by  expelling  him,  upon  the  theory  that  his  claim 
is  fraudulent. 

BENEVOLENT  ASSOCIATIONS— OBLIGATION  TO  PAY 
SICK  BENEFITS— CAUSE  OF  ILLNESS.— In  the  absence  of  any- 
thing In  the  constitution  or  by-laws  of  a  benefit  society  releasing 
it  from  obligation  to  pay  sick  benefits  If  caused  by  the  Indiscre- 
tion of  the  member.  It  is  lial)le  therefor,  although  his  condition  ia 
caused  by  his  Indulgence  In  unnatural  vice. 

I«hinaii  Brothers  &  Stivers,  for  the  appellant, 

A.  F.  &  F.  M.  Freeman,  for  the  appellee. 
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•*  HOOKEE,  J.  The  plaintiff  was  a  member  of  a  local 
benevolent  society,  and  made  a  claim  for  sick  benefits  amount- 
ing to  seventy-eight  dollars,  claiming  to  have  been  entitled  to 
them  for  a  period  of  twenty-six  weeks,  during  which  time,  his 
declaration  alleges,  he  was  sick  and  unable  to  work,  on  account 
of  nervous  trouble.  The  case  was  submitted  to  a  jury,  and  a 
verdict  in  favor  of  the  defendant  was  rendered.  The  plain- 
tiff has  appealed. 

The  evidence  showed  that  the  society  placed  his  claim  in  the 
hands  of  a  committee,  according  to  its  custom,  and  a  report  to 
disallow  the  claim  was  adopted.  Subsequently,  the  plaintiff 
was  expelled  from  the  society  for  making  a  false  claim,  and  it 
was  contended  upon  the  trial  that,  not  being  a  member  at  the 
time  the  action  was  brought,  he  could  not  recover,  for  the  rea- 
son that  the  finding  of  the  society  upon  that  subject  cannot  be 
reviewed  by  the  courts.  It  was  claimed  by  the  defendant  that 
the  action  of  the  society  upon  the  claim  was  final  and  binding 
upon  the  parties.  It  was  not  shown  that  any  provision  of  the 
constitution  or  by-laws  made  it  so,  but  the  defendant  was  al- 
lowed to  show  that  such  decisions  were  considered  final  by  the 
society,  under  its  custom  of  conducting  business.  The  court 
instructed  the  jury  that  they  might  ®^  "take  into  consideration, 
as  far  as  the  same  may  have  been  disclosed  by  the  evidence,  the 
action  and  cojistruction  which  the  society,  from  time  to  time, 
may  have  taken  and  given  to  its  rules  and  regulations.  I  think 
there  can  be  no  doubt  that  the  purpose  and  intent  of  the  society, 
in  the  exercise  of  its  benevolence,  is  to  reach  those  cases  where 
the  party  is  unable  to  perform  labor  by  reason  of  sickness;  that 
the  words  'sickness'  and  'inability  to  perform  labor'  are  synony- 
mous terms,  and  mean  one  and  the  same  thing.  In  other  words, 
that  the  sickness  must  be  of  such  a  character  that  the  member  is 
unable  to  perform  labor,  and  this  sickness  or  inability  to  per- 
form labor  may  be  either  of  a  mental  or  of  a  physical  character, 
and  the  one  may  be  as  certain  and  serious  and  as  incapacitat- 
ing as  the  other.  A  genuine  case  of  mental  or  nervous  prostra- 
tion may  be  as  serious  and  fatal  as  a  purely  physical  malady. 
In  either  case  the  test  is,  Is  the  member,  by  reason  of  his  sick- 
ness, be  it  mental,  nervous,  or  physical,  in  such  a  condition  that 
he  is  too  ill  to  perform  labor?  If  he  is,  then  he  is  entitled  to 
his  indemnity.     If  he  is  not,  then  he  has  no  claim." 

This  instruction  was  evidently  intended  to  apply  to  the  de- 
gree of  incapacity  requisite  to  a  right  of  recovery,  but  elsewhere 
he  said:  ''Upon  another  branch  of  this  case,  independent  of 
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what  I  have  said,  I  say  to  you:  The  plaintiff  in  this  case  hav- 
ing placed  his  claim  for  allowance  before  the  defendant  society 
and  its  sick  committee,  and  the  society  having  exercised  the  right 
of  discipline,  and  expelled  the  plaintiff  as  a  member  of  the  or- 
der by  reason  of  placing  the  particular  claim  for  allowance  be- 
fore the  society  on  which  he  has  planted  his  cause  for  action 
in  this  case — in  view  of  this  situation,  and  of  the  facts  and  cir- 
cumstances here  in  testimony,  courts  are  reluctant  to  interfere 
with  the  disciplinary  powers  of  voluntary  organizations  like  the 
defendant  society.  These  societies  have  ordinarily  organic 
power  to  discipline,  correct,  and  remove  their  own  members,  and 
ithe  courts  are  not  inclined  to  interfere  in  this  arrangement,  un- 
less it  satisfactorily  appears  that  some  wrong  or  injustice  has 
been  done  to  the  plaintiff.  In  that  connection  I  also  charge  you : 
If  from  the  evidence  in  this  case  you  find  that,  in  all  the  pro- 
ceedings of  the  society  to  disallow  this  claim,  the  society  acted 
in  accordance  with  its  rules,  regulations,  by-laws,  and  constitu- 
ction,  both  in  letter  and  spirit,  and  if  the  society  in  this  matter 
■acted  ®^  honestly  and  in  good  faith,  seeking  only  to  do  equal 
and  exact  justice,  then  such  action  is  binding  and  conclusive 
upon  the  plaintiff,  and  he  cannot  recover  or  set  it  aside  in  this 
court.  But,  on  the  other  hand,  if  you  find  from  the  evidence 
that  this  plaintiff  has  been  unlawfully  dealt  with  by  the  society, 
if  the  action  and  proceedings  of  the  committee  were  unfair  or 
unjust  to  the  plaintiff,  if  the  action  of  the  committee  or  society 
was  hasty,  oppressive,  or  arbitrary,  or  actuated  by  improper  or 
unjust  motives,  then  such  action  would  not  be  binding  upon  the 
plaintiff." 

There  was  testimony  introduced  tending  to  show  that  the 
plaintiff's  condition  might  be  due  to  immoral  practices,  and  the 
judge  instructed  the  jury  that :  "There  has  been  some  testimony 
which  it  is  claimed  tends  to  show  that  the  plaintiff  is  himself 
responsible  for  his  condition ;  that  is,  that  by  course  of  miscon- 
duct he  has  brought  upon  himself  his  present  troubles.  If  the 
plaintiff  has  willfully  and  immorally  violated  the  laws  of  nature 
and  the  laws  of  health,  and  thereby  occasioned  his  ill-health, 
of  course  he  cannot  charge  the  defendant  society  with  the  re- 
sult that  might  naturally  flow  therefrom If  you  find 

from  the  testimony  that  the  plaintiff  was  sick  or  in  a  disordered 
or  disabled  condition,  and  you  further  find  that  such  condition 
was  brought  upon  him  by  his  own  immoral  and  impure  prac- 
tices, as  claimed  by  the  defendant,  your  verdict,  of  course,  must 
1)6  for  the  defendant    The  law  will  not  permit  a  recovery  for 


July,  1899.]     WuEBTHNEB  V.  Worktngmen's  Ben.  Soc.       487 

a  condition  brought  upon  one's  self  through  his  own  vice  and 
immorality  or  by  his  own  impure  practices." 

We  are  of  the  opinion  that  this  charge  was  erroneous.  The 
plaintiff's  rights  rested  upon  a  contract  that  did  not  attempt 
to  prohibit  recourse  to  courts  of  law,  and  the  prohibition  of  such 
a  right  cannot  rest  upon  custom  or  the  good  faith  of  one  of  the 
parties.  While  we  have  held  that  the  determination  of  such 
questions  by  the  tribunals  of  an  order  or  society  may  be  final 
where  the  constitution  and  by-laws  so  provide,  such  is  not  the 
rule  when  there  are  no  such  provisions.  A  strict  construction 
should  be  given  to  provisions  abridging  the  common  right  of 
resort  to  the  courts.  Again,  we  think  the  society  could  not  af- 
fect the  member's  right  to  a  sick  benefit,  or  to  sue  for  the  same, 
•^  by  expelling  him  upon  the  theory  that  his  claim  was  a  fraudu- 
lent one.  If  it  could,  there  would  be  an  easy  way  of  defeating 
claims:  Bachmann  v.  New  Yorker  etc.  Arbiter  Bund,  64  How. 
Pr.  442.  Nor  do  we  think  the  instruction  in  relation  to  the 
cause  of  sickness  was  correct.     The  by-law  reads  as  follows: 

"Section  1.  Every  member  is  to  receive  an  indemnity  of  three 
($3.00)  dollars  per  week  in  Ase  of  sickness  or  inability  to  per- 
form labor  from  the  date  of  such  sickness  or  inability  to  per- 
form labor,  but  should,  however,  report  such  sickness  or  in- 
ability to  perform  labor  to  the  sick  committee  at  his  earliest 
possible  opportunity.  Should  the  sickness  or  inability  to  per- 
form labor  continue  for  a  period  of  more  than  six  months,  then 
the  responsibility  ceases.  However,  in  cases  of  necessity,  the 
society  would  render  him  assistance,  if  possible,  to  the  best  of  its 
ability.'' 

This  is  a  broad  provision,  and  contains  no  hint  that  the  so- 
ciety will  not  pay  when  the  incapacity  is  the  result  of  illness 
due  to  indiscretion  or  vice.  The  claim  of  the  defense  in  this 
case  has  force,  by  reason  of  the  repulsive  nature  of  the  vice; 
but  had  the  sickness  resulted  from  overexertion  in  sport,  or 
overeating,  or  the  liquor  habit,  the  same  defense  might  be  made, 
if  this  is  permissible. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


ASSOCIATIONS— SICK  BENEFITS.— A  member  of  an  associa- 
tion mast  pursue  his  claim  for  sick  benefits  within  the  society, 
when  tlie  constitution  and  by-laws  so  require,  and,  failing  to  do 
BO,  he  cannot  resort  to  the  courts:  Robinson  v.  Templar  Lodge,  117 
Cal.  370,  59  Am.  St.  Rep.  193,  49  Pac.  170;  and  see,  further,  the 
monographic  note  thereto,  69  Am.  St  Rep.  203-209. 
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PIKE  V.  PIKE. 

ri21  Mich.  170,  80  N.  W.  5.] 

STATUTE  OF  FRAUDS  — PAROL  AGREEMENT  CON- 
0BRN1N«  LAND— PART  PERFORMANCE.— A  parol  agreement 
by  parents  to  deed  their  farm  to  their  son,  subject  to  their  life 
estate,  if  he  will  surrender  a  lease  held  by  him  and  come  to  live- 
wlth  them,  is  taken  out  of  the  statute  of  frauds  by  his  accepting 
such  offer  and  performing  the  conditions  imposed  by  the  contract.. 

A.  S.  Frost,  for  the  appellant. 

J.  R.  Cropsey  and  Boudeman  &  Adams,  for  the  appellee. 

^'^^  MOORE,  J.  Defendant  has  appealed  from  a  decree  in 
chancery  requiring  the  specific  performance  of  a  contract  which 
the  complainant  claims  was  made  between  himself  and  his 
mother,  now  deceased,  and  the  defendant,  who  is  compiainant^s 
father.  It  is  the  claim  of  the  complainant  that  he  was  the 
only  son  living  of  his  parents;  that  he  was  working  a  farm  about 
one  and  one-half  miles  froan  them,  for  which  he  had  a  lease  for 
a  term  of  years;  that  his  only  living  sister,  who  was  childless, 
and  her  husband,  were  living  with  his  father  and  mother  upon 
forty  acres  of  land,  the  title  of  which  was  in  the  mother.  His- 
claim  is  that,  upon  the  death  of  his  sister,  his  father  and  mother 
were  anxious  he  should  surrender  his  leased  farm,  and  come  to 
live  upon  the  farm  owned  by  his  mother,  who  agreed,  if  he 
would  do  80,  she  ^''^  would  deed  the  farm,  subject  to  a  life  es- 
tate in  herself  and  husband,  to  him.  He  avers  he  accepted  the 
offer,  surrendered  his  lease,  and  moved  upon  the  farm,  and,  with 
his  wife,  cared  for  his  mother  as  long  as  she  lived,  and  was- 
ready  to  care  for  his  father  as  long  as  he  lived.  He  further 
claimed  that  his  mother  sent  his  father  to  a  conveyancer  to  have 
a  deed  drawn  to  carry  out  the  agreement;  that,  instead  of  hav- 
ing such  a  deed  drawn,  the  father  had  it  drawn  to  himself ;  that, 
the  mother  demurred  to  executing  such  a  deed,  but  was  in- 
formed a  deed  directly  to  the  son  would  be  invalid,  but  that  the 
father  could  execute  such  a  deed,  which  would  be  a  valid  deed, 
and  would  do  so;  that  the  mother,  believing  this  statement  to  be 
true,  signed  the  deed  which  was  presented  to  her,  and  the  hus- 
band afterward  caused  a  deed  to  the  son  to  be  executed,  re- 
serving to  himself  a  life  estate.  He  alleges  that  after  the  death 
of  the  mother,  and  for  the  purpose  of  avoiding  the  agreement 
made  between  the  son  and  the  mother  and  between  all  three  of 
the  parties,  the  defendant  caused  the  deed  to  the  son  to  be  d&- 
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Btroyed,  and  asserted  his  right  and  intention  to  sell  the  farm, 
and  do  what  he  pleased  with  the  proceeds.  The  defendant  de- 
nies that  the  agreement  was  as  stated  by  the  complainant,  and, 
while  he  admits  he  made  a  deed  to  the  son,  he  avers  that  it  was 
because  he  was  his  only  child,  and  he  desired  him  to  have  the 
land  after  his  death,  but  the  son  and  his  wife  had  so  ill-treated 
him  he  had  changed  his  mind.  He  asserts  that,  while  the  title 
to  the  land  was  in  the  wife,  she  made  a  deed  of  it  to  him,  be- 
cause he  furnished  the  money  which  bought  it,  and  that  it 
equitably  belonged  to  him  before  his  wife  deeded  it  to  him;  that 
in  deeding  it  to  him  she  simply  carried  out  what  she  before  had 
agreed  to  do.  The  testimony  was  taken  in  open  court.  The 
circuit  judge  found  that  the  proof  of  complainant  sustained  the 
allegations  of  his  bill,  and  made  a  decree  in  his  favor.  It  would 
not  profit  anyone  to  put  into  this  opinion  any  considerable  por- 
tion of  the  testimony.  It  is  sufficient  to  say  of  it  that  we  think 
the  circuit  judge  came  to  a  proper  conclusion  as  to  the  effect 
of  it. 

*'^*  It  is  claimed  on  the  part  of  the  defendant  that  this  was 
a  contract  in  relation  to  real  estate,  and,  because  not  in  writ- 
ing, signed  by  the  parties  to  be  charged,  is  void.  This  con- 
tention would  be  true  if  the  contract  were  an  executory  one,  but, 
as  it  has  been  substantially  executed  on  the  part  of  the  com- 
plainant, it  is  taken  out  of  the  terms  of  the  statute,  and  is  such 
a  contract  as  this  court  has  repeatedly  enforced;  See  Twiss  v. 
George,  33  Mich,  253;  Lamb  v.  Hinman,  46  Mich.  112,  6  i^.  W. 
675,  8  N,  W.  709;  Fairfield  v.  Barbour,  51  Mich.  67,  16  N.  W. 
230;  Welch  v.  Whelpley,  62  Mich.  15,  4  Am.  St.  Eep.  810,  28 
N.  W.  744;  Taft  v.  Taft,  73  Mich.  502,  41  N.  W.  481;  Putnam 
V.  Tinkler,  83  Mich.  628,  47  N.  W.  687;  Eussell  v.  Russell,  94 
Mich.  122,  53  N.  W.  920;  Williams'  Estate,  106  Mich.  502,  64 
N.  W.  490;  Kent  Furniture  Mfg.  Co.  v.  Long,  111  Mich.  389, 
69  N.  W.  657;  Briggs  v.  Briggs,  113  Mich.  371,  71  N.  W.  632. 

It  is  said  it  would  be  inequitable  and  unjust  to  require  spe- 
cific performance  of  the  contract.  We  cannot  agree  with  the 
solicitor  in  this  claim.  As  before  stated,  the  proofs  fully  sus- 
tain the  case  as  set  out  in  complainant's  bill  of  complaint,  and 
the  equities  are  with  him. 

Decree  is  affirmed,  with  costs. 

The  other  justices  concurred. 


STATUTE  OP  FRAUDS.— PART  PERFORMANCE  takes  a  Ter- 
l>al  contract  to  convey  land  out  of  the  statute  of  frauds:  Maddoz 
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V.  Rowe,  23  Ga.  431,  68  Am.  Dec.  535;  Merrell  v.  Witherby,  120 
Ala.  418,  74  Am.  St.  Rep.  39,  23  South.  994,  26  South.  974.  Contra, 
Washington  v.  Soria,  73  Miss.  665,  55  Am.  St  Rep.  555,  19  South. 
485.  But  such  performance  must  be  something  done  in  the  exe- 
cution of  the  agreement,  and  not  as  preparatory  thereto  or  as  aa 
inducement:  Townsend  v.  Houston,  1  Harr.  (Del.)  532,  27  Am.  Dec. 
732.  Possession  delivered  in  pursuance  of  a  parol  agreement  Is  such 
part  performance  as  to  take  the  case  out  of  the  operation  of  the 
statute:  Ryan  y.  Dox.  34  N.  Y.  307,  90  Am.  Dec.  696. 


PEOPLE  V.  GILMAN. 

[121  Mich.  187,  80  N.  W.  4.] 

CONSPIRACY  TO  DEFRAUD— SEANCES.— Persons  com- 
bining to  deceive  the  public  by  conducting  materializing  seances 
are  guilty  of  a  conspiracy  to  defraud  any  individual  who  pays 
money  to  witness  the  seances,  although  he  is  not  actually  de- 
ceived. 

CONSPIRACY  TO  DEFRAUD  BY  FALSE  PRETENSES 
may  exist,  although  the  means  employed  are  not  calculated  to  de- 
ceive persons  of  ordinary  intelligence. 

E.  J.  Jeffries,  for  the  appellant. 

A.  H.  Frazer,  prosecuting  attorney,  and  0.  F.  Hunt,  assistant 
prosecuting  attorney,  for  the  people. 

*8^  HOOKER,  J.  The  defendant  was  convicted  of  the  of- 
fense of  conspiring  with  others  to  cheat  and  defraud  one  Ed- 
win H.  Sadler  of  the  sum  of  one  dollar.  The  proof  showed 
that  the  defendant  professed  to  be  a  materializing  medium,  and 
gave  "materializing  seances,"  in  which  he  was  assisted  by  others 
mentioned  in  the  proof.  Sadler  was  a  detective,  and  attended 
with  another  detective.  Before  the  proceeding  began,  defend- 
ant said  that  the  usual  collection  of  one  dollar  would  be  taken 
up,  and  *®®  Sadler,  among  others,  paid  a  dollar.  During  the 
proceedings  Sadler  succeeded  in  exposing  the  defendant  as  an 
impostor. 

Counsel  for  the  defendant  says  that  there  are  two  grounds 
of  error  relied  on:  1.  The  information  does  not  meet  the  theory 
of  the  evidence,  because  it  is  obvious  that  any  conspiracy  to 
defraud  thait  may  have  existed  was  not  to  defraud  Sadler,  but 
the  general  public,  and  should  have  been  so  charged;  2.  That 
no  crime  was  committed,  because  it  was  an  obvious  humbug, 
which  could  not,  in  the  nature  of  things,  deceive  any  rational 
being. 
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It  is  apparent  that  the  conspiracy  to  cheat  was  not  specially 
aimed  at  Sadler  when  the  scheme  was  concocted,  but  at  such 
persons  as  might  be  induced  to  attend  the  meetings.  It  may 
be  that  no  particular  persons  were  in  view,  and,  had  no  one  at- 
tended the  meeting,  no  one  could  have  been  named  as  an  in- 
tended victim,  although  the  offense  of  conspiracy  would  have 
been  complete.  An  indictment  in  such  case  mig'ht  charge  a 
conspiracy  to  cheat  "the  citizens  or  inhabitants  of  the  state  and 
others,"  as  in  the  case  of  Clary  v.  Commonwealth,  4  Pa.  St. 
210;  or  "such  persons  as  should  become  purchasers":  Common- 
wealtih  V.  Judd,  2  Mass.  329,  3  Am.  Dec.  54.  But  where  the 
conspiracy  has  been  carried  out,  and  money  has  been  obtained 
from  some  person  in  concequence  of  it,  the  overt  act  has  shown 
and  made  certain  what  was  uncertain  before,  viz.,  the  person 
whom  it  \^as  the  conspirators'  intention  to  defraud:  See  People 
v.  Arnold,  46  Mich.  273,  9  N.  W.  406. 

Counsel  cites  the  case  of  United  States  v.  Fay,  83  Fed.  839, 
in  support  of  the  second  point.  In  that  case  Howard  paid  the 
defendant  fifty  dollars  upon  the  pretense  that,  through  super- 
natural power  of  mental  vision  possessed  by  him,  he  could  and 
would  find,  and  inform  him,  Howard,  of  hidden  treasures  upon 
his  farm.  The  defendant  was  arrested  upon  the  charge  of  us- 
ing the  United  States  mail  for  "a  scheme  to  defraud."  Upon 
motion  the  court  quashed  the  indictment,  upon  the  ground  that: 
189  "Such  a  scheme  manifestly  must  involve  something  in  the 
nature  of  a  plausidle  device — some  such  device  as  in  itself  is 
reasonably  adapted  to  deceive  persons  of  ordinary  comprehen- 
sion and  prudence.  A  manifest  hoax  and  humbug,  like  a  prop- 
osition to  take  a  person  on  a  flying  trip  to  the  moon,  to  fit  out 
a  traveler  for  a  submarine  voyage  to  China,  or  any  other  scheme 
which  belies  the  known  and  generally  recognized  laws  of  nature, 
cannot,  in  the  nature  of  things,  deceive  any  rational  being. 
....  There  is  a  marked  distinction  between  a  case  of  this 
kind,  involving,  as  it  does,  a  physical  impossibility,  and  one  re- 
lated to  religious,  moral,  or  ethical  tenets.  A  scheme  to  de- 
fraud, planting  itself  upon,  and  seeking  to  take  advantage  of 
such  tenets,  entertained  as  they  are  by  large  numbers  of  peo- 
ple, has  been  held  to  be  within  the  contemplation  of  the  federal 
statutes,  and  with  this  class  of  cases  I  have  no  fault  to  find. 
....  Because  there  is  no  scheme  set  out  in  the  indictment 
reasonably  adapted  to  deceive  persons  of  ordinary  prudence,  I 
am  of  the  opinion  there  is  no  scheme  to  defraud,  within  the 
meaning  of  the  statute  in  question." 
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We  are  not  disposed  to  criticise  this  construction  of  a  stat- 
ute that  is  not  before  us,  but  we  are  of  the  opinion  that  it 
should  not  be  said,  as  a  matter  of  law,  that  a  citizen  is  not  a  ra- 
tional being,  even  if  he  be  entrapped  by  cheats  and  false  pre- 
tenses which  would  not  deceive  persons  of  ordinary  intelligence. 
The  law  is  more  necessary  to  the  protection  of  the  unwary  and 
simple-minded,  who  are  not  looking  for  duplicity  and  deceit, 
than  shrewder  persons.  Designing  persons  do  not  ply  their 
nefarious  vocations  among  the  latter  class,  but  seek  for  victims 
among  those  whose  credulity  makes  them  more  easily  deceived. 
We  cannot  agree  with  counsel  in  considering  those  who  believe 
in  the  theories  of  spiritualism  to  be  idiots,  and,  if  we  could,  we 
should  hesitate  to  say  that  one  who  conspired  to  cheat  them 
would  not  be  guilty  of  a  crime. 

It  is  said  that  the  information  charges  a  conspiracy  to  de- 
fraud one  who  could  not  be  defrauded,  because  he  knew  the 
representations  to  be  false.  The  conspiracy  is  complete  when 
it  is  formed,  and  the  guilt  or  innocence  of  the  conspirators 
does  not  depend  upon  the  success  of  the  ****  enterprise.  They 
carried  out  their  scheme,  and  obtained  money  from  Sadler  and 
others,  which  shows  that  he  was  an  object  of  the  conspiracy, 
though  not  necessarily  a  victim  of  it. 

We  find  no  error,  and  the  judgment  is  afiBrmed. 

The  other  justices  concurred. 


FALSE  PRETENSES.— TO  CONSTITUTE  THE  CRIME  of  ob- 
taining money  by  false  pretenses,  loss  to  the  victim  is  not  essen- 
tial: State  V.  Switzer,  63  Vt  G04,  25  Am.  St  Rep.  789,  22  Ati.  724. 
Moreover,  the  false  pretense  relied  upon  need  not  be  such  as  would 
be  guarded  against  by  a  person  of  ordinary  care  and  prudence: 
See  the  monographic  notes  to  Barton  v.  People,  25  Am.  St.  Rep. 
380;  Bowen  v.  State,  40  Am.  Rep.  75-80. 

CONSPIRACY  TO  DEFRAUD  IS  COMPLETE  without  any  act 
done  in  pursuance  of  it:  Commonrwealth  v.  Judd,  2  Mass.  829,  3 
Am.  Dec  64. 
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JOSSMAN  V.  RICE. 

(121  Mich.  270,  80  N.  W.  25.] 

MECHANICS'  LIENS— DESCRIPTION  OF  PREMISES.— 
A  mechanic's  lien  attaches  to  a  building  erected  under  a  contract 
clescriblng  the  premises  merely  as  ground  situated  In  a  certain 
place,  when  it  is  erected  upon  the  only  land  owned  by  the  party  In 
the  place  named. 

MECHANICS'  LIENS— HOMESTEAD.— Under  a  constitu- 
tional provision  making  a  wife's  signature  necessary  to  a  valid 
alienation  of  a  homestead,  her  homestead  interest  in  land  owned 
by  herself  and  husband  jointly  cannot  be  devested  by  a  mechanic's 
lien  acquired  under  a  contract  signed  by  the  husband  alone,  al- 
though it  was  entered  into  with  her  knowledge  and  consent,  and  a 
fjtatute  provides  that  if  improvements  are  made  under  such  cir- 
cumstances, the  lien  shall  attach  as  though  the  contract  were 
signed  by  the  wife. 

MECHANICS'  LIENS  —  HOMESTEAD  —  REMOVAL  AND 
SALE  OF  BUILDING.— Under  a  statute  providing  that  a  me- 
<'hanic's  lien  shall  attach  to  a  building  for  which  labor  and  mate- 
rial is  furnished,  in  preference  to  any  prior  title  to  the  land  on 
which  it  is  built,  and  that  when  it  is  an  original  and  independent 
building,  commenced  since  the  attaching  of  the  prior  title,  its  sep- 
arate sale  and  removal  may  be  ordered  by  the  court,  the  court 
has  power  to  permit  the  materialman  to  sell  and  remove  such 
building,  when  no  lien  can  attach  because  of  the  homestead  inter- 
est of  the  wife,  who  has  not  signed  the  contract  for  the  erection  of 
such  building. 

P.  E.  Jenkins  and  J.  H.  Patterson,  for  the  appellant. 

G.  0.  Kinsman,  D.  N.  Lowell,  Baldwin,  Jacokes  &  Moore, 
M.  F.  Lniis,  and  E.  W.  Scott,  for  the  appellees. 

^'^  LONG,  J.  This  cause  was  commenced  by  bill  in  equity 
to  enforce  a  mechanic's  lien  under  Act  No.  179  of  the  Public 
Acts  of  1891,  as  amended  by  Act  No.  199  of  the  Public  Acts  of 
1893.  The  complainant  resides  in  Oxford,  Oakland  county,  this 
state,  and  claims  for  materials  furnished  to  the  contractors  in 
the  erection  of  a  building  for  the  defendants  Rice.  The  ma- 
terials claimed  for  were  furnished  by  Jossman  &  Allen  and  by 
William  J.  Tunstead,  but  those  parties  assigned  their  claims 
to  the  complainant.  It  appears  that  Slater  &  French  were  the 
original  contractors.  French  assigned  his  interest  in  the  claim 
to  Slater,  who  filed  a  statement  of  lien  for  that  claim.  The 
defendants  appeared  in  the  case.  Defendants  Rice,  who  are 
husband  and  wife,  answered  the  bill.  Defendant  Slater  filed  an 
answer  in  the  nature  of  a  cross-bill,  asking  affirmative  relief 
against  the  defendants  Rice.  At  the  time  the  contract  was  en- 
tered into  for  the  erection  of  the  building,  the  defendants  Rice 
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resided  in  Lenox,  Macomb  county.  There  is  no  question  raised 
over  the  proceedings  to  bring  the  case  to  an  issue. 

It  appears  that  in  the  spring  of  1896  Cassius  E.  Rice  pur- 
chased for  three  hundred  dollars  a  lot  in  the  village  of  Oxford, 
taking  the  title  in  himself  and  wife  jointly.  They  then  lived 
at  Lenox,  Macomb  county.  At  that  time  the  lot  purchased  was 
vacant,  and  was  situated  on  the  principal  business  street  of  the 
village,  surrounded  by  stores.  Architects  prepared  plans,  spec- 
ifications, and  drawings,  and  a  contract,  ^'^^  ready  for  signing, 
for  the  erection  of  a  building  on  said  lot.  The  contract,  plans, 
and  specifications  provided  for  a  two-story  building,  with  a  solid 
brick  wall  and  basement  under  the  entire  building,  with  solid 
stone  walls  extending  to  the  bottom  of  the  basement,  and  an  or- 
namental front;  the  building  to  be  twenty-one  feet  and  six 
inches  in  width;  first  floor  finished  for  store  purposes,  and 
second  floor  for  offices  and  living-rooms.  The  architects  also  fur- 
nished another  plan,  to  be  used  if  something  cheaper  was 
wanted.  Defendant  Slater  negotiated  with  Cassius  E.  Rice 
relative  to  the  erection  of  the  proposed  building.  It  was  found 
by  Rice  that  to  erect  the  building  under  the  original  plans  and 
specifications,  as  drawn  by  the  architects,  would  cost  too  much, 
and  therefore  he  and  Slater  agreed  upon  new  plans  and  specifi- 
cations. Changes  were  made  from  a  solid  brick  wall  to  a  ve- 
neered brick  wall.  The  height  of  the  building  was  made  less, 
the  ornamental  work  on  the  front  was  done  away  with,  the 
excavation  for  cellar  lessened,  and  many  other  changes  were 
made.  A  new  contract  was  drawn,  which  shows  the  contract 
price  to  be  $2,138,  but  the  parties  agreed  that  the  price  should 
be  fixed  at  $1,928.  This  contract  was  signed  July  14,  1896,  by 
Slater  and  defendant  Cassius  E.  Rice.  Slater  was  paid  on  the 
contract  by  Rice  the  sum  of  $278.  The  balance  remains  un- 
paid, which,  with  some  extras  and  interest  added,  made  the 
amount  still  unpaid  on  July  25,  1898,  the  sum  of  $1,851.30. 
Defendants  Rice  deny  owing  anything  on  the  contract,  claiming 
that  the  contract  has  not  been  complied  with.  The  complain- 
ant's claim  is  made  up  of  his  own  and  Allen's  account  of 
$272.50,  and  William  J.  Tunstead's  account  of  $132.88,  which 
amounted,  with  interest  added,  on  July  25,  1898,  to  $450.27. 

The  defendants  Rice,  in  their  answer,  allege  that  the  building 
was  not  constructed  in  conformity  to  the  terms  and  conditions 
of  the  contract,  plans,  and  specifications;  that,  on  account  of 
defective  construction,  the  contract  price  for  the  payment  there- 
of never  became  due;  that,  because  of  the  defects  in  the  con- 
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struction  by  the  contractors,  *''*  the  architect  refused  to  give 
his  certificate  that  the  building  was  constructed  substantially  in 
accordance  with  the  contract,  plans,  and  specifications,  and  that 
the  payment  therefor  was  due  to  the  contractors.  It  is  also 
objected  by  defendants  Eice  that  the  contract  contains  no  de- 
scription of  the  land  on  which  the  building  was  to  be  erected; 
that,  by  reason  of  this  omission,  no  lien  could  be  created  under 
the  lieai  law;  that  it  is  as  essential  that  a  description  of  the  land 
be  given  in  the  contract  as  it  is  that  a  mortgage  on  land  should 
contain  the  description;  that  all  the  description  contained  in 
the  contract  is  that:  "The  said  parties  of  the  second  part  do 
hereby  ....  promise  and  agree  ....  well  and  sufficiently  to 
erect,  finish,  and  deliver,  in  a  true,  perfect,  and  thoroughly 
workmanlike  manner,  the  brick  store  and  flat  building  for  the 
party  of  the  first  part,  on  ground  situated  in  the  village  of  Ox- 
ford, county  of  Oakland,  and  state  of  Michigan." 

The  defendants  Rice,  in  their  answer,  deny  that  the  contract 
was  signed  by  Wilhelmina  Eice,  or  with  her  knowledge  and 
consent.  They  claim  that  the  lot  was  purchased  by  them 
jointly  in  the  spring  of  1896,  and  the  deed  taken  as  joint  ten- 
ants; that  the  land  was  purchased  for  the  purpose  of  erecting 
this  building,  with  a  dwelling  over  the  store  for  their  permanent 
home;  that  they  had  no  other  home,  and  never  had  had  a  home 
before  this  since  they  were  married. 

1.  There  was  evidence  given  by  the  complainant  and  defend- 
ant Slater  that  the  completed  building  was  in  substantial  com- 
pliance with  the  contract;  that,  as  completed,  it  was  worth  at 
least  $2,000.  The  contract,  plans,  and  specifications  adopted 
varied  greatly  from  the  originals  drawn  by  the  architects  in  the 
first  instance.  The  last  pla«s  and  specifications  were  drawn  by 
Slater  and  defendant  Rice,  and  it  was  from  these  that  the  con- 
tractors worked.  These  were  apparently  faulty,  and  changes 
were  made  in  them,  but  with  the  consent  of  Mr.  Eice.  We  are 
satisfied  from  the  evidence  that  the  court  below  ^"^^  was  not  in 
error  in  finding  that  the  contract  as  last  drawn  was  substan- 
tially complied  with. 

2.  We  think  there  is  no  force  in  the  claim  that  no  lien  could 
attach  by  reason  of  the  insufficiency  of  description  of  the  prem- 
ises in  the  contract.  The  land  upon  which  the  building  was 
constructed  was  the  only  land  owned  by  Mr.  and  Mrs.  Eice  in 
Oxford,  Oakland  county.  The  building,  it  is  conceded,  was 
constructed  upon  the  identical  land  contemplated  by  the  con- 
tract, and  the  claims  of  liens  filed  described  those  lands.    It 
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was  not  necessary,  in  tlie  bill,  to  ask  a  reformation  of  the  con- 
tract by  inserting  the  proper  description  of  the  land  therein. 
All  parties  acquiesced  in  the  construction  of  the  building  there, 
and  there  is  no  claim  of  mistake  of  the  place  where  it  was  to  be 
constructed.  It  is  not  the  case  cited  by  counsel  for  defendants, 
of  Burkhart  v.  Reisig,  24  111.  529,  There  an  engine  was  to  be 
built  and  set  up  in  the  city  of  Chicago.  It  was  not  contem- 
plated by  the  parties  that  the  engine  should  be  attached  to  any 
particular  piece  of  land,  and  no  arrangement  of  that  kind  was 
made,  while  in  the  present  case  this  building  was  to  attach  to 
and  become  a  part  of  this  particular  land,  as  a  part  and  parcel 
of  the  real  estate  of  defendants  Eice. 

3.  The  principal  question  argued  and  insisted  upon  here 
to  defeat  the  liens  is  in  reference  to  the  homestead  interest  of 
Mrs.  Eice.  She  did  not  sign  the  contract,  but  it  appears  from 
the  testimony  of  Mr.  Slater  that  she  knew  of  the  making  of  a 
contract  for  the  erection  of  the  building,  and  she  herself  testi- 
fied: "My  husband  and  I  talked  over  the  building  we  would 

build,  and  he  drew  some  plans  on  paper  and  showed  me 

Whatever  he  did  in  the  matter  had  my  sanction." 

She  was  present  when  Slater  was  there  and  the  contract  was 
talked  over.  She  knew  the  building  was  to  be  placed  on  this 
lot,  and  her  husband  testified  that  be  told  her  he  had  signed 
the  contract  with  Mr.  Slater.  Section  2  of  the  lien  law  of  1891 
provides  that:  *''*  "If  any  such  services  are  performed  or  ma- 
terials are  furnished  upon  lands  belonging  to  any  married 
woman,  with  her  knowledge  and  consent,  in  pursuance  of  a  con- 
tract with  the  husband  of  such  married  woman,  the  person  fur- 
nishing such  labor  or  materials  shall  have  a  lien  upon  such 
property  the  same  as  if  such  contract  had  been  made  with  such 
married  woman.  And  in  case  the  title  to  such  lands  upon 
which  improvements  are  made  is  held  by  husband  and  wife 
jointly,  the  lien  given  by  this  act  shall  attach  to  such  lands 
and  improvements,  if  the  improvements  be  made  in  pursuance 
of  a  contract  with  both  of  them,  or  in  pursuance  of  a  contract 
with  one  of  them  by  and  with  the  knowledge  and  consent  of  the 
other.'' 

We  think  the  testimony  fairly  shows  that  the  contract  was 
made  with  the  knowledge  and  consent  of  Mrs.  Rice,  within  the 
meaning  of  this  statute. 

But  counsel  for  defendants  Eice  contend  that  this  was  a 
homestead,  and  therefore  protected  from  levy  and  sale  by  sec- 
tion 2,  article  16,  of   the  constitution  of  this  state,  and  that 
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•the  lien  statute  above  referred  to  can  have  no  effect  to  deprive 
the  wife  of  her  homestead  interest,  as  she  did  not  sign  the  con- 
tract; that,  the  parties  having  purchased  this  land  with  the  in- 
tention of  making  it  their  homestead,  their  homestead  rights 
attached.  Counsel  cite  the  following  cases  in  which  it  is 
<;laimed  that  such  a  rule  is  laid  down:  In  Reske  v.  Reske,  51 
Mich.  641,  47  Am.  Rep.  594,  16  N.  W.  895,  it  appeared  that  a 
bill  was  filed  to  protect  a  homestead  right,  and  to  enjoin  a 
threatened  sale  on  execution.  The  complainant,  a  single  man 
«t  the  time,  purchased  the  lot,  intending  to  make  it  a  home- 
stead. He  was  anticipating  marriage,  and  shortly  after  the  pur- 
chase was  married.  The  parties  commenced  improving  the 
property.  They  buUt  a  bam  and  shed,  dug  a  well,  and  kept 
fitock  on  the  place.  In  the  spring  of  1881  they  talked  with  a 
builder  about  building  a  house.  The  cost  of  the  house  was  such 
that  they  delayed  for  a  time  about  building,  but  all  the  money 
they  earned  wias  put  into  improvements  on  the  lot.  It  was  to- 
ward the  end  of  1882  before  they  were  able  to  put  up  a  house. 
In  November,  1882,  an  execution  was  levied.  It  was  said  by  the 
court:  ^"^^  "The  lot,  as  has  been  said,  was  procured  for  the  pur- 
poses of  a  home;  and  complainant,  aided  by  the  industry  and 
frugality  of  his  wife,  was  proceeding  to  make  it  such  as  rapidly 
as  their  limited  means  would  permit.  They  inclosed  it,  they 
had  their  domestic  animals  upon  it,  they  came  to  live  in  the 
immediate  vicinity,  they  made  a  well,  and  they  put  up  outbuild- 
ings. Everything  but  the  dwelling  proper  had  been  erected  be- 
fore the  levy  was  made,  and  complainant  was  bargaining  with 

a  builder  for  a  house They  did  not  as  yet  sleep  upon  it 

or  take  their  meals  upon  it,  and,  probably,  if  they  had  done 
this  in  some  of  the  buildings  already  constructed,  their  right 
to  claim  a  homestead  would  not  have  been  disputed."  This 
was  held  to  be  a  homestead  in  fact. 

In  Deville  v.  Widoe,  64  Mich.  593,  8  Am.  St.  Rep.  852,  31 
N.  W.  533,  it  was  said:  "A  city  lot  purchased  with  the  intention 
of  making  it  a  homestead  for  the  purchaser  and  his  family  will 
be  exempt  from  levy  and  sale  on  execution  from  the  time  of 
purchase,  even  thougih  unimproved  and  without  a  dwelling 
thereon,  if  the  purchaser  incloses  it  and  uses  and  occupies  it 
with  the  constant  purpose  of  making  it  his  home,  and  uses  the 
proceeds  thereof,  and  such  means  as  he  can  procure,  within  a 
reasonable  time,  to  erect  a  house  thereon  for  his  family,  pro- 
vided it  does  not  exceed  in  quantity  and  value  the  constitutional 
limit.*' 

Am.  St.  Rep..  Vol.  UEXX— 32 
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The  case  of  Mills  v.  Hobbs,  76  Mich.  122,  42  N.  W.  1084, 
is  very  similar  to  the  present  case.  The  premises  were  pur- 
chased by  one  Nettie  Hobbs,  with  the  intention  of  occupying 
them  as  a  homestead  with  her  husband.  The  lot  was  unim- 
proved and  vacant.  In  the  spring  of  1888,  Mrs.  Hobbs  caused 
some  shade  trees  to  be  planted  in  front  along  the  street  line. 
In  August  she  contracted  with  one  McCartney  for  the  erection 
of  a  dwelling-house  on  the  lot.  McCartney  sublet  part  of  the 
contract  verbally  to  the  plaintiffs,  who  were  masons  by  trade. 
The  contract  with  McCartney  was  entered  into  by  Mrs.  Hobbs 
through  her  husband.  The  plaintiffs  completed  the  work  as 
Bubcontractors,  and  subsequently  filed  their  claim  of  lien  with- 
in the  time  provided  by  the  lien  law.  The  premises  were  ^'^'^ 
held  to  be  the  homestead  of  Mrs.  Hobbs,  and  the  lienors,  it 
was  said,  had  no  claim  under  the  statute.  The  court  said:  "It 
is  the  fact  of  it  being  a  homestead  or  not  that  determines  the 
right  of  lien.  If  the  plaintiffs  in  this  suit  entered  into  the  con- 
tract with  McCartney,  relying  upon  their  right  of  lien  instead 
of  the  personal  responsibility  of  McCartney,  it  was  open  to  them 
to  require  a  contract  in  writing  before  performing  any  labor  or 
furnishing  any  material;  and,  neglecting  that,  they  have  no  lien 
under  the  statute." 

Under  these  cases,  it  is  apparent  that  the  defendants  Rice 
were  entitled  to  claim  a  homestead  in  these  premises.  The 
very  contract  entered  into  with  Slater  shows  that  a  part  of  the 
building  was  to  be  occupied  as  a  dwelling  by  Rice  and  his  wife. 
It  was  their  intention  to  make  it  a  homestead,  and  Slater  must 
have  80  under&lood  at  the  time,  if  he  read  the  contract.  He 
did  not  obtain  the  wife's  signature  to  the  contract.  The  stat- 
ute cited  cannot  be  held  valid  to  cut  off  the  homestead  rights 
of  the  wife  in  the  land.  In  order  to  cut  off  her  rights,  she  must 
have  signed  the  contract.  While,  perhaps,  the  statute  is  broad 
enough  to  cut  off  such  rights  if  the  contract  was  entered  into 
with  her  knowledge  and  consent,  yet  the  homestead  exemption 
is  provided  for  by  the  constitution,  and  it  is  only  by  some  prom- 
ise in  writing  signed  by  her  that  her  homestead  right  can  be 
interfered  with. 

But  subdivision  4  of  section  9  of  the  lien  law  of  1891,  as 
amended,  provides,  however,  that:  "The  liens  for  such  labor  or 
materials  furnished,  including  those  for  additions,  repairs,  and 
bettexments,  ahall  attach  to  the  building  ....  for  which  they 
are  furnished  or  done,  in  preference  to  any  prior  title,  claim, 
lien,  encumbrance,  or  mortgage  to  or  upon  the  land  upon  which 
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such  building  ....  "belongs  or  is  put.  If  such  materials  were 
furnished  or  labor  performed  in  the  erection  or  construction  of 
an  original  or  independent  building,  ....  commenced  since 
the  attaching  or  execution  of  such  prior  title,  ....  the  court 
may,  in  its  discretion,  order  and  direct  such  building  ....  to 
be  separately  ^'^**  sold  under  its  decree,  and  the  purchaser  may 
remove  the  same  within  such  reasonable  time  as  the  court  may 
fix;  but  if,  in  the  discretion  of  the  court,  it  should  not  be  sepa- 
rately sold,  the  court  shall  take  an  account  and  ascertain  the 
separate  values  of  the  land  and  the  building,  ....  and  dis- 
tribute the  proceeds  of  the  sale  so  as  to  secure  to  the  prior  title 
....  priority  upon  the  land,  and  to  the  mechanic's  lien  prior- 
ity upon  the  building If  the  material  furnished  or  labor 

performed  be  for  ....  betterments,  ....  the  court  shall 
take  an  account  of  the  value  before  such  materials  were  fur- 
nished or  labor  performed,  and  the  enhanced  value  caused  by 
such  ....  betterments,  and,  upon  the  sale  of  the  premises,  dis- 
tribute the  proceeds  of  sale  so  as  to  secure  to  the  prior  title 
....  priority  upon  the  land  and  improvements  to  the  amount 
as  they  existed  prior  to  the  commencement  of  the  improvements, 
and  to  the  lien  priority  upon  the  enhanced  value  caused  by  such 
....  betterments." 

These  provisions  of  the  statute  apply  with  great  force  to  such 
a  case  as  the  present.  Mrs.  Eice  has  a  title  which  is  not  af- 
fected by  the  contract  made  with  the  husband.  The  building 
is  an  original  one  erected  by  the  contractor.  Under  this  sub- 
division, his  lien  attaches  to  the  building,  though  it  cannot  af- 
fect the  title  of  Mrs.  Eice  to  the  land  itseK.  The  case  will  bo 
remanded  to  the  court  below  to  take  an  account  of  the  vahie  of 
the  land  without  the  building,  and  also  the  enhanced  value  with 
the  building  thereon.  While  no  sale  can  be  made  of  Mrs.  Eice's 
homestead,  yet  the  court  has  power  to  permit  the  contractor 
and  materialmen  to  remove  the  building  therefrom,  and  thua 
dispose  of  it. 

The  complainant  will  recover  costs  of  the  court  below  against 
defendants  Eice.    Neither  party  will  recover  costs  of  this  court. 

The  other  justices  concurred. 


MECHANIC'S  LIEN.— THE  DESCRIPTION  of  a  buHdlng  In  a 
notice  of  a  mechanic's  lien  is  sufficient  if  it  enables  a  person  fa- 
miliar with  the  locality  to  identify  the  building  as  the  only  one 
corresponding  with  such  description:  Hughes  v.  Torgerson,  96  Ala. 
346,  38  Am.  St  Rep.  105,  11  South.  209;  Maynard  y.  Bast,  13  Ind. 
App.  432,  55  Am.  St  Rep.  238,  41  N.  E.  839. 
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MECHANIC'S  LIEN.— A  HOMESTEAD  is  not  subject  to  a  me- 
chanic's lien:  Morgan  v.  Beuthein,  10  S.  Dak.  050,  66  Am.  St  Rep. 
733,  75  N.  W.  204.  See,  further,  the  monographic  note  to  Mertz  v. 
Berry,  45  Am.  St.  Rep.  383-389;  Niclcersoa  v.  Crawford,  74  Minn. 
S66,  73  Am.  St  Rep.  354,  77  N.  W.  292. 


PETER  V.  CHICAGO  AND  WEST  MICHIGAN  E.  B.  CO. 

[121  Mich.  324,  80  N.  W.  295.] 

RAILROADS  —  LIABILITY  FOR  SETTING  FIRES  — AP- 
PROVED APPLIANCE'S.— Under  a  statute  relieving  a  railroad 
company  from  liability  for  fire  set  by  a  locomotive  engine  whose 
machinery,  smokestacli,  or  fire-boxes  are  in  good  order  and  prop- 
erly managed,  and  if  all  reasonable  precautions  are  taken,  the  com- 
pany is  not  liable  upon  proof  that  the  appliances  used  to  prevent 
or  limit  the  escape  of  sparks  and  fire  are  of  such  pattern  as  are  in 
common  use  by  careful,  experien«ed,  and  prudent  railroad  opera- 
tors in  that  kind  of  business  at  that  time. 

RAILROADS  —  LIABILITY  FOR  SETTING  FIRES.  —  A 
railroad  company  is  under  obligation  to  use  the  same  degree  of 
«are  to  prevent  setting  out  fire  from  its  locomotives  on  a  branch 
line  running  into  a  lumber  district  as  it  Is  on  other  points  on  its 
road. 

RAILROADS— LIABILITY  FOR  SETTING  FIRES.— CON- 
TRIBUTORY NEGLIGENCE  is  not  available  as  a  defense  under 
a  statute  fixing  the  liability  of  railroad  companies  for  fires  set  out 
\}y  their  locomotives,  unless  such  defense  is  expressly  enumerated 
therein. 

RAILROADS— LIABILITY  FOR  SETTING  FIRES— NEG- 
LIGENCE OF  PLAINTIFF.— If  lumber  Is  burned  by  fire,  set  out 
by  a  locomotive  engine,  the  fact  that  the  lumber  was  piled  eight 
feet  from  the  track  is  not  such  an  act  of  negligence  as  prevents 
the  owner  from  recovering  for  its  loss. 

RAILROADS— LIABILITY  FOR  SETTING  FIRES— IN- 
SURED PROPERTY. —The  fact  that  lumber  burned  by  fire  set 
out  by  a  locomotive  engine  was  insured  at  the  time  of  loss  does 
not  affect  the  owner's  right  to  recover  from  the  railroad  company. 

Bunker  &  Carpenter  and   R.  W.  Barger,  for  the  appellant. 

F.  A.  Nims  and  W.  A.  Smith,  for  the  appellee. 

828  MONTGOMERY,  J.  This  action  is  brought  to  recover 
the  value  of  a  large  quantity  of  lumber  belonging  to  the  plain- 
tiff, which  was  consumed  by  fire  occurring  on  the  18th  of  No- 
vember, 1893,  which  fire  is  claimed  to  have  had  ita  origin  in 
sparks  emitted  from  an  engine  on  defendant's  road.  The  lum- 
ber was  manufactured  for  the  plaintiff  by  Homing  &  Hart,  who 
owned  a  mill  at  Keno,  a  place   between  three  and  four  milea 
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north  of  Woodville,  a  station  on  the  defendant's  Big  Rapids 
hranch.  The  track  into  Keno  was  built  by  defendant  at  its 
own  cost,  except  for  right  of  way,  and  was  originally  used  ex- 
clusively for  the  purpose  of  taking  out  the  plaintiff's  lumber. 
Later  the  defendant  extended  the  track  to  reach  other  mills 
farther  north,  owned  by  other  parties.  The  evidence  of  plain- 
tiff tended  to  show  that  the  engine  used  on  the  road  set  out  the 
fire,  which  destroyed  over  seven  million  feet  of  plaintiff's  lum- 
ber, valued  at  over  ninety  thousand  dollars;  that  the  engine  used 
was  of  an  old  pattern,  known  as  the  diamond-stack  pattern,  not 
in  common  use.  The  defendant's  testimony  tended  to  show 
that  the  engine  was  in  good  order,  of  a  design  in  common  use, 
and  entirely  serviceable.  The  defendant  also  offered  testimony 
tending  to  show  that  the  lumber  where  the  fire  started  was 
piled  but  eight  feet  from  the  track,  and  that  provisions  for  put- 
ting out  fire  were  wanting.  The  jury  found  for  the  defendant, 
and  the  plaintiff  brings  error. 

^^'^  Numerous  questions  are  presented  in  the  brief  of  the 
plaintiff's  counsel,  the  more  important  being  whether  the  court 
laid  down  the  correct  rule  as  to  the  negligence  of  defendant; 
whether  the  court  erred  in  submitting  the  question  of  plaintiff's 
contributory  negligence  to  the  jury;  and  whether  there  was  er- 
ror in  allowing  comments  of  counsel  as  to  the  relation  of  cer- 
tain insurance  companies  to  the  case,  it  appearing  that  the  lum- 
ber had  been  insured.  ; 

1.  The  statute  defines  the  extent  of  liability  of  railroad  com- 
panies, and,  in  determining  the  question  of  defendant's  duty, 
reference  to  the  statute  is  essential.  Section  3378  of  1  How- 
ell's Statutes  reads  as  follows:  "Any  railroad  company  building, 
owning,  or  operating  any  railroad  in  this  state  shall  be  liable 
for  all  loss  or  damage  to  property  by  fire  originating  from  such 
railroad,  either  from  engines  passing  over  such  roads,  fires  set 
by  company  employes  by  order  of  the  officers  of  said  road,  or 
otherwise  originating  in  the  constructing  or  operating  of  such 
railroad;  provided,  that  such  railroad  company  shall  not  be  held 
so  liable  if  it  prove  to  the  satisfaction  of  the  court  or  jury  that 
such  fire  originated  from  fire  by  engines  whose  machinery, 
smokestack,  or  fire-boxes  were  in  good  order  and  properly  man- 
aged, or  fires  originating  in  building,  operating,  or  repairing 
such  railroad,  and  that  all  reasonable  precautions  had  been  tak- 
en to  prevent  their  origin,  and  that  proper  efforts  had  been  made 
■to  extinguish  the  same  in  case  of  their  extending  beyond  the 
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limits  of  such  road,  when  the  existence  of  such  fire  is  commu- 
nicated to  any  of  the  officers  of  such  company.*' 

It  will  be  noted  that  the  character  of  the  engines  to  be  used 
is  not  defined,  although  it  is  required  that,  to  relieve  the  com- 
pany from  liability  for  fires,  the  engines,  etc.,  must  be  shown 
to  be  in  good  order  and  condition.  It  is  not  open  to  question 
that  under  this  statute,  on  the  plaintiflE's  showing  the  fact  of 
the  fire  from  the  defendant's  locomotive,  the  burden  is  cast  up- 
on the  defendant  to  show  that  the  locomotive  was  in  good  order 
and  condition,  and  properly  managed.  The  court  in  this  case 
80  charged.  The  plaintiff  claims,  however,  that  the  court  did 
not  lay  down  the  correct  rule  as  to  the  character  of  the  engine 
required  ^''  in  order  to  relieve  the  defendant  The  court 
charged  upon  this  subject  as  follows:  "The  railroad  company 
is  exonerated  from  liability  under  the  statute  if  the  appliances 
it  has  used  to  prevent  or  limit  the  escape  of  sparks  and  fire  from 
the  locomotive  are  such  as  have  been  in  common  use  for  a  long 
time  for  that  purpose,  and  have,  substantially  guarded  against 

the  danger  sought  to  be  avoided If  you  should  find  that 

this  defendant  used  this  engine,  and,  it  was  of  such  a  pattern 
as  was  in  common  use  by  careful,  experienced,  and  prudent  rail- 
road operators,  and  such  as  they  would  use  and  did  use  for  this 
jcind  of  business  at  that  time^  why  that  is  all  that  is  necessary 
jfor  this  defendant  to  do,  so  far  as  the  quality  of  the  engine  is 
xjoncemed." 

We  think  the  charge  of  the  circuit  Judge  correctly  stated  the 
rule  as  established  in  this  state  in  Hagan  v.  Chicago  etc.  R.  R. 
Co.,  86  Mich.  615,  49  N.  W.  509.  As  was  said  in  that  case: 
"Two  or  more  kinds  of  appliances  may  be  used,  each  one  of 
which  is  approved  by  a  number  of  railroad  companies  which 
are  managed  by  practical  and  prudent  men,  and  the  adoption 
of  each  may  have  been  after  careful  consideration  of  the  merits 
of  all ;  yet,  unless  that  adoption  and  approval  has  some  weight, 
there  is  no  safety  in  the  use  of  either." 

Under  the  instruction  given,  the  jury  were  not  authorized  to 
find  that  it  was  proper  to  use  a  character  of  locomotive  which 
had  been  generally  displaced  by  better  appliances.  The  only 
doubtful  expression  in  the  charge  was  the  reference  to  "use  for 
this  kind  of  business."  If  this  were  understood  to  mean  that 
a  less  degree  of  care  was  required  in  this  service  than  in  the 
ordinary  business  of  the  company,  it  was  not  proper,  as  we 
think  the  company  was  bound  to  use  the  same  degree  of  caution 
at  this  place  as  at  other  points  on  the  road. 
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2.  The  case  presents  a  question  of  exceeding  importance  and 
interest,  which  is  whether  the  plaintiff's  contributory  negligence 
is  a  bar  to  recovery  under  this  statute.  This  question  was 
mooted  in  Briant  v.  Detroit  etc.  R.  Co.,  104  Mich.  307,  62  N. 
W.  365,  but,  as  its  decision  was  not  necessary  to  a  ®^®  deter- 
mination of  the  case,  it  was  not  settled.  The  authorities  bear- 
ing directly  upon  the  subject  are  not  numerous,  but,  as  we  read 
them,  they  are  harmonious.  The  question  of  the  effect  of 
plaintiff's  contributory  negligence  has  arisen  in  three  classes  of 
cases:  1.  Where  the  liability  of  defendant  rests  upon  the  com- 
mon law;  2.  Where  the  liability  of  the  company  for  fires  set  out 
by  its  locomotives  is  made  absolute  by  statute;  3.  Where,  els  in 
this  state,  such  liability  is  limited  by  the  statute  itself. 

In  the  first  class'of  cases,  the  contributory  negligence  is  a 
defense;  in  the  second  class,  the  liability  of  the  company  is  ab- 
solute, and  the  contributory  negligence  of  the  plaintiff  is  not 
a  defense:  3  Elliott  on  Railroads,  sec.  1238.  This  case  falls 
within  the  third  class.  The  statute  creates  an  absolute  liability 
for  all  loss  or  damage  to  property  by  fire  originating  from  en- 
gines, etc.,  with  a  proviso  that  the  company  shall  not  be  liable 
if  it  proves  certain  facts  enumerated,  among  which  is  not  the 
contributory  negligence  of  the  plaintiff. 

In  the  case  of  Laird  v.  Railroad,  62  N.  H.  254,  13  Am.  St. 
Bep.  564,  the  supreme  court  had  under  consideration  a  statute 
of  Vermont  which  read:  "When  any  injury'is  done  to  a  building 
or  other  property  by  fire  communicated  by  a  locomotive  engine 
of  any  railroad  corporation,  the  said  corporation  shall  be  re- 
sponsible in  damages  for  such  injury,  unless  they  shall  show 
that  theyliave  used  all  due  caution  and  diligence,  and  employed 
suitable  expedients,  to  prevent  such  injury":  Vt.  Gen.  Stats. 
1862,  c.  28,  sec  78. 

The  court  held  that  the  contributory  negligence  of  plaintiff 
did  not  constitute  a  defense,  under  this  statute.  The  decision 
was  rested  upon  two  grounds:  1.  The  analogy  of  the  Vermont 
decisions  holding  that  the  contributory  negligence  of  the  owner 
of  animals  killed  or  injured  by  a  railroad  company  which  had 
not  fenced  its  tracks  constituted  no  defense;  and  2.  That  the 
fair  construction  of  *^®  the  statute  led  to  the  result  reached. 
The  court  said:  "The  statute  expressly  declares  in  what  cases 
the  corporation  shall  be  relieved  from  liability,  and  no  other  de- 
fense is  recognized,  except  showing  *that  they  have  used  all  due 
caution  and  diligence,  and  employed  suitable  expedients,  to  pre- 
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vent  tha  injury,' "  and  held  that  the  rule  "Expressio  unius  est. 
exclusio  alterius"  applied. 

It  will  be  readily  seen  that  the  case  cited  is  directly  in  point,. 
and  that  both  grounds  upon  which  the  case  rested  may  be  urged 
with  equal  force  in  this  state;  for  not  only  is  there  the  same 
room  for  the  application  of  the  rule  "Expressio  unius  est  ex- 
clusio alterius,"  but  we  have  also  held  in  this  state  that  the  de- 
fense of  contributory  negligence  is  not  available  in  an  action^ 
under  the  preceding  section  of  our  statute  (1  Howell's  Stats., 
sec.  3377),  which  provides  that  the  company  shall  be  liable  for 
damages  done  to  cattle,  etc.,  in  case  of  a  failure  to  fence  its 
tracks:  Flint  etc.  Ry.  Co.  v.  Lull,  28  Mich.  510;  Neversorry  v.. 
Duluth  etc.  Ey.  Co.,  115  Mich.  146,  73  N.  W.  144.  The  rea-^ 
soning  of  the  court  in  Laird  v.  Railroad,  62  N.  H,  254,  13  Am.. 
St.  Rep.  564,  is  convincing,  and  seems  to  us  unanswerable.  To 
reach  any  other  conclusion,  we  must  interpolate  into  the  statute- 
words  not  found  there,  and  create  an  additional  ground  for  ex- 
emption. The  contention  of  appellant  is  also  sustained  by" 
numerous  casies  which  hold  that,  under  a  statute  fixing  the  lia- 
bility of  a  railroad  company  for  fires  set  out  by  its  locomotives,, 
the  defense  of  contributory  negligence  is  not  available.  Of  this- 
class  are  Rowell  v.  Railroad,  57  N.  H.  132,  24  Am.  Rep.  59;. 
West  V.  Chicago  etc.  Ry.  Co.,  77  Iowa,  654,  35  N.  W.  479,  42 
N.  W.  512;  Union  Pac.  Ry.  Co.  v.  Arthur,  2  Colo.  App.  159,. 
29  Pac.  1031.  As  is  stated  by  the  learned  author  in  3  Elliott 
on  Railroads,  section  1238,  there  may  be  cases  in  which,  after 
the  property  is  set  on  fire  by  a  railroad  company,  the  owner,  by 
a  slight  effort,  could  save  it  from  destruction,  and  that  such 
cases  should  be  subject  to  a  different  rule.  In  such  case,  it 
might  be  said  with  much  force  that  the  damage  does  not  di- 
rectly result  from  the  fire.  But  in  this  case  we  are  dealing  witb 
the  alleged  precedent  negligence  of  plaintiff,  ^^**  and  must  hold 
that  the  defense  is  not  available  under  the  statute. 

If  the  defense  were  available  in  any  case,  we  should  also  be 
of  opinion  that  no  such  act  of  negligence  was  shown  in  piling 
the  lumber  eight  feet  from  the  track:  See  Stacy  v.  Milwaukee 
etc.  Ry.  Co.,  85  Wis.  225,  54  N.  W.  779;  Fero  v.  Buffalo  etc. 
B.  R.  Co.,  22  N.Y.  209,  78  Am.  Dec.  178.  We  have  not  over- 
looked the  cases  cited  by  defendant's  counsel.  The  case  of  Ross 
T.  Boston  etc.  R.  R.  Co.,  6  Allen,  87,  is  negative  authority. 
The  court  did  not  go  out  of  its  way  to  disapprove  the  holding^ 
of  the  court  below.    If  it  be  treated  as  affirming  the  doctrine: 
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contended  for,  it  is  at  variance  with  the  New  Hampshire  and 
Iowa  cases.  The  opinion  in  Murphy  v.  Chicago  etc.  Ry.  Co., 
45  Wis.  222,  30  Am.  Eep.  721,  is  able  and  exhaustive,  but,  so 
far  as  the  case  discloses,  it  rests  on  the  common-law  doctrine 
of  negligence.  We  have  been  cited  to  no  statute  of  Wisconsin, 
nor  have  we  been  able  to  find  any,  in  force  when  the  action  in 
Murphy's  case  arose,  which  bears  on  the  subject.  The  case  is 
not,  therefore,  an  authority  which  aids  us  in  placing  a  construc- 
tion on  our  statute. 

3.  The  fact  appeared  on  the  trial  that  the  lumber  consumed 
was  insured.  This  did  not  affect  the  plaintiff's  right  to  recover: 
Perrott  v.  Shearer,  17  Mich.  48;  Hagan  v.  Chicago  etc.  R.  R. 
Co.,  86  Mich.  619,  49  jST.  W.  509.  Obviously,  therefore,  the 
comment  as  to  the  amount  of  capital  stock  of  the  insurance 
company  was  untimely,  and  should  have  been  omitted.  We 
nseed  not  determine  whether  this  comment  was  damaging  error 
not  cured  by  the  charge,  as  the  case  must  go  back  on  other 
grounds. 

Judgment  reversed  and  new  trial  ordered. 

Hooker  and  Moore,  JJ.,  concurred  with  Montgomery,  J. 

MR.  CHIEF  JUSTICE  GRANT  dissented,  and  Mr.  Justice  Long 
concurred  therein,  to  the  effect  that  the  statute  mentioned  in  the 
principal  opinion  did  not  abrogate  the  rule  of  the  common  law, 
that  he  whose  negligent  act  contributes  to  his  own  injury  cannot 
recover  damages  from  another  whose  negligence  contributed  to 
such    injury.    In  the   course  of    his    remarks    Judge  Grant   said: 

"The  statute  does  not  change  the  rule  of  the  common-law  lia- 
bility for  negligence.  That  rule  of  liability  remains  the  same.  If 
the  defendant  can  show  that  it  has  exercised  due  care  in  the  con- 
struction and  management  of  its  engines,  the  defendant  is  not  lia- 
ble. This  has  always  been  the  rule,  and  the  statute  does  not  affect 
it  It  was  found  difficult,  and  in  many  cases  impossible,  for  the 
plaintiff  to  show  what  caused  the  fire  to  escape  from  the  engine. 
Its  construction  and  management  were  exclusively  within  the 
knowledge  of  the  company.  The  reason  and  reasonableness  of  a 
law  which  would  shift  the  burden  of  proof  to  those  who  had  ex- 
clusive knowledge  on  the  subject,  and  exclusive  control  and  man- 
agement of  the  machine  which  caused  the  damage,  are  apparent. 
Did  the  legislature  intend  to  go  further?  It  has  not  expressly 
done  so.  In  order  to  sustain  the  contention  of  the  plaintiff,  we 
must  find  that  It  has  done  so  by  implication.  Repeals  of  statutes 
by  implication  are  not  favored.  Only  when  effect  cannot  be  giv- 
en to  both  statutes  do  courts  hold  that  the  latter  repeals  the 
former.    If  both  can  stand  and  be  given  any  effect,  courts  have 
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universally  held  that  there  is  no  repeal.  In  my  judgment,  the  same 
rule  should  be  applied  in  the  construction  of  a  statute  claimed 
to  abrogate  a  wise  and  beneficent  rule  of  the  common  law.  If 
both  can  stand  and  be  given  effect,  both  should  be  sustained.  Ap- 
plying that  rule  to  the  case  before  us,  I  do  not  think  that  the 
common-law  rule  is  abrogated.  There  is  nothing  in  this  law  to 
indicate  that  the  legislature  intended  to  abrogate  the  rule  as  to 
contributory  negligence  which  was  the  settled  law  when  the  act 
was  passed.  Had  it  so  intended,  apt  words  to  carry  out  such  in- 
tention would  naturally  have  been  used.  It  is  fair  to  infer  that 
the  legislature  had  in  mind  solely  the  injustice  of  the  common-law 
rule  as  to  the  burden  of  proof,  as  applied  to  cases  of  this  character.  • 
The  decisions  upon  this  subject  are  not  harmonious,  even  under 
statutes  which  are  somewhat  similar  to  ours.  In  such  case,  au- 
thorities are  of  but  little  weight,  and  other  courts  must  decide  the 
case  upon  their  own  statutes,  and  upon  what  seems  to  them  the 

correct  rule  of  law Elliott  recognizes  that  the  decisions  are 

not  in  harmony,  even  where  there  are  no  statutory  provisions,  and, 
after  stating  that  where  statutes  impose  an  absolute  liability,  the 
question  of  the  owner's  contributory  negligence  is  immaterial,  says: 
'We  do  not  believe,  however,  that  such  a  strict  rule,  even  where 
there  Is  an  absolute  statutory  liability,  is  entirely  just':  Elliott  on 
Railroads,  sec.  1238.  This  statement  of  the  learned  author  is  only 
material  in  showing  the  care  courts  should  exercise  in  determining 
whether  the  statute  abrogated  this  defense.  Under  the  rule 
claimed,  a  party  may  sit  back,  and  deliberately  see  his  property 
destroyed,  when  by  slight  exertion  he  could  arrest  the  fire.  So  he 
may  leave  hay  or  other  combustible  material  along  the  defendant's 
right  of  way,  at  a  farm  crossing  or  elsewhere,  in  a  dry  time,  and 
recover  damages  If  the  combustible  material  takes  fire  from  an 
engine.  Many  other  illustrations  will  readily  suggest  themselves. 
Such  a  rule  Is  unjust,  and  courts  ought  not  to  hold  that  the  legis- 
lature Intended  to  establish  It,  unless  the  language  leaves  no  other 
conclusion  possible.  It  is  sought  to  apply  the  rule  'Expresslo 
unlus  est  exclusio  alterlus.'  I  do  not  think  this  a  case  for  the  ap- 
plication of  that  rule.  The  legislature  did  not  pretend  to  deal  with 
the  question  of  contributory  negligence,  but  was  dealing  solely 
with  the  negligence  of  railroad  companies. 

"2.  Was  there  evidence  of  contributory  negligence?  The  jury. 
In  reply  to  special  questions,  found  that  the  lumber  was  piled  so 
close  to  the  track  that  cars  In  passing  struck  the  ends  of  the  piles, 
and  that  a  communication  was  addressed  by  the  defendant  com- 
pany to  the  agents  of  plaintiff  upon  the  subject  of  this  dangerous 
proximity.  Barrels  of  water  kept  upon  the  tops  of  the  piles  for  use 
In  putting  out  Incipient  fires  had  been  emptied,  although  there  was 
at  the  time  no  danger  of  their  freezing  up.  One  witness  testified 
that  he  looked  for  pails  with  which  to  get  water  to  put  out  the 
fire,  but  they  had  been  taken  away,  and  the  barrels  were  empty,  i 
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lie  also  testified  that  with  two  pails  of  water  he  could,  In  his  judg- 
ment, have  put  the  fire  out  when  it  was  first  discovered.  This  tes- 
timony, in  my  judgment,  made  the  question  one  of  fact  to  be  de- 
termined by  the  jury.  Counsel  cite  cases  where  buildings,  built 
near  the  right  of  way,  were  burned.  The  courts  properly  hold  that 
their  erection  was  a  legitimate  use  of  one's  own  property,  of  which 
the  owner  could  not  be  deprived,  and  that  In  running  their  trains 
past  them  the  railroads  were  held  to  a  greater  degree  of  care. 
These  cases  have  no  application  where  the  use  Is  merely  tempo- 
rary, and  there  was  no  occasion  for  piling  Inflammable  material 
so  near  the  track  for  the  mere  convenience  In  loading.  I  think  the 
question  of  contributory  negligence  was  properly  submitted  to  the 
jury." 


RAILROADS— FIRES  CAUSED  BY.— It  Is  the  duty  of  a  rail- 
way corporation  to  supply  Itself  with  such  engines  as  will  be  least 
liable  to  set  fire,  and  be  reasonably  safe  from  destroying  the  prop- 
erty of  others  along  its  line:  Watt  v.  Nevada  Cent.  R.  R.  Co.,  23 
Nev.  154,  62  Am.  St.  Rep.  772,  44  Pac.  423,  46  Pac.  52,  726,  As 
affecting  the  comjiany's  liability  for  damages  caused  by  fire  from 
Its  locomotives,  the  negligence  of  the  owner  of  the  property  Is  Im- 
material: Rowell  V.  Railroad,  57  N.  H.  132,  24  Am.  Rep.  59. 

RAILROADS— FIRES— INSURANCE.— If  by  the  negligence  of  a 
railroad  company  fire  escapes  from  Its  right  of  way  and  consumes 
adjoining  property,  the  owner  can  recover  his  entire  loss  from  the 
company  without  regard  to  the  amount  of  Insurance  he  may  have 
been  paid  thereon:  Lake  Erie  etc.  R.  R.  Oo.  v.  Griffin,  8  Ind.  App. 
47,  52  Am.  St  Rep.  465,  35  N.  B.  396. 


ATKINSON  y.  DOHERTY. 

[121  Mich.  372,  80  N.  W.  285.] 

INJUNCTIONS— USE  OF  LABEL.— The  use  of  the  name  and 
likeness  of  a  deceased  person  as  a  label  for  a  certain  brand  of 
cigars  named  after  him  cannot  be  restrained  by  Injunction,  so  long 
as  they  do  not  constitute  a  UbeL 

E.  G.  Stevenson,  L.  M.  Butzel,  and  O'B.  J.  Atkinson,  for  the 
appellant. 

J.  H.  Pound,  W.  N.  Choate,  and  J.  Whelan,  for  the  appellee. 

*"  HOOKER,  J.  The  late  Colonel  John  Atkinson  was  a 
well-known  lawyer  and  politician.  After  his  death,  the  defend- 
ant, a  manufacturer  of  cigars,  brought  out  an  article  that  it 
named  the  John  Atkinson  cigar,  and  sought  to  put  it  upon  the 
market  under  a  label  bearing  that  name  and  a  likeness  of  Col- 
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onel  John  Atkinson.  The  widow  of  Colonel  Atkinson  filed  a 
bill  to  restraia  this,  and  upon  the  hearing  the  circuit  court 
made  a  decree  dismissing  the  bill  with  costs,  and  the  complain- 
ant has  appealed. 

As  a  rule,  names  are  received  at  the  hands  of  parents — sur- 
names by  inheritance,  and  Christian  names  at  their  will.  But 
this  is  not  an  invariable  rule,  for  many  names  are  adopted  or 
assumed  by  those  who  bear  them.  But  in  ^"^^  neither  case  ia 
the  right  to  the  use  of  a  name  exclusive.  A  disreputable  per- 
son or  criminal  may  select  the  name  of  the  most  exemplary  for 
his  child,  or  for  his  horse  or  dog  or  monkey.  We  have  never 
heard  this  questioned.  No  reason  occurs  to  us  for  limiting  the 
right  to  apply  a  name,  though  borne  by  another  person,  to  ani- 
mate objects.  Why  not  a  John  Atkinson  wagon,  as  well  as  a 
John  Atkinson  Jones  or  horse  or  dog?  Society  understands 
this,  and  may  be  depended  upon  to  make  proper  allowances  in 
such  cases;  and  although  each  individual  member  may,  in  hia 
own  case,  suffer  a  feeling  of  humiliation  when  his  own  name  or 
that  of  some  beloved  or  respected  friend  is  thus  used,  he  will 
usually,  in  the  case  of  another,  regard  it  as  a  trifle.  We  feel  sure 
that  society  w'ould  not  think  the  less  of  Colonel  John  Atkinson 
if  cigars  bearing  his  name  were  sold  in  the  shops.  Nor  are  his 
friends  brought  into  disrepute  thereby.  So  long  as  such  use 
does  not  amount  to  a  libel,  we  are  of  the  opinion  that  Colonel 
John  Atkinson  would  himself  be  remediless,  were  he  alive,  and 
the  same  is  true  of  his  friends  who  survive. 

It  is  urged  in  this  case  that  the  connection  of  the  name  with 
cigars  wounds  the  feelings  of  the  widow,  and  extreme  and  im- 
probable illustrations  of  the  possibilities  of  a  rule  which  should 
permit  the  indiscriminate  use  of  names  of  deceased  persons  are 
given.  We  appreciate  the  indelicacy  of  the  man  who  should 
join  the  funeral  procession  of  Colonel  John  Atkinson  in  a  car- 
riage bearing  the  legend,  "The  Colonel  John  Atkinson  cigar," 
and  we  can  readily  understand  that  it  would  annoy  the  friends 
of  the  deceased.  The  sentiment  which  prompts  the  feeling  of 
annoyance  at  such  an  act  is  aroused  by  any  aspersion  of  the 
dead.  It  is  natural  and  commendable,  as  are  all  recognitions  of 
the  proprieties  of  life;  but  it  does  not  follow  that  such  an  act  is 
an  actionable  wrong,  or  that  equity  will  intervene  by  injunction 
to  prevent  it,  though  we  are  quite  sure  that  the  disapproval  of 
society  would  ordinarily  have  the  latter  effect. 

Stress  is  laid  upon  the  fact  that  the  picture  of  Colonel  John 
Atkinson  *'"*  is  to  be  displayed  upon  this  label.    It  is  claimed 
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that  a  man  has  no  right  to  print  and  circulate  pictures  of  an- 
other, except  by  his  consent,  or  where,  by  reason  of  his  celeb- 
rity, the  public  has  an  interest"  in  him.  This  is  a  proposition  of 
modem  origin,  and  is  said  to  have  the  support  of  some  cases. 
We  will  examine  the  authorities  that  have  been  cited,  and  such 
as  we  have  been  able  to  find. 

In  the  January,  1869,  Law  Eegister  (volume  8,  New  Series, 
page  1) ,  is  an  article  devoted  to  a  discussion  of  "The  Legal  Ee- 
lations  of  Photographs/'  in  which  the  writer  expresses  the  opin- 
ion that  if  a  photograph  clandestinely  taken,  and  representing 
its  original  in  a  ridiculous  light,  or  publishing  his  personal  de- 
fects, were  uttered  maliciously,  to  his  damage,  it  would  doubt- 
less be  a  libel  in  all  of  the  states,  and  particularly  in  those  in 
which  the  old  maxim,  "The  greater  the  truth,  the  greater  the 
libel,"  is  still  in  force.  That  it  would  be  a  libel,  if  a  true  pic- 
ture, in  states  where  the  truth  may  be  shown  in  defense,  is 
not  so  clear  as  it  may  seem;  but  there  is  no  want  of  harmony  in 
the  decisions  upon  the  proposition  that  a  picture  may  be  libel- 
ous. The  author  mentions  the  case  of  an  Austrian  lady  of  rank 
who  recovered  damages  from  her  photographer  for  selling  cop- 
ies of  her  photograph  as  that  of  some  notorious  woman  in  an- 
other city.  He  says,  "What  was  the  ground  or  the  nature  and 
extent  of  recovery  we  are  not  told";  and  adds  that,  if  no  spe- 
cial damage  were  found,  it  could  not  be  doubted  that  "her  right 
to  control  the  market  of  her  own  beauty  could  not  have  been 
denied  her  by  any  court,  and  that  she  must  have  recovered  on 
the  ground  that  that  right  had  been  infringed,  if  on  no  other." 
We  are  at  a  loss  to  know  just  what  is  meant  by  this.  If  only 
that,  having  produced  or  caused  to  be  produced  a  negative  and 
photograph  of  herself,  it  was,  like  private  writings,  entitled  to 
protection;  it  has  the  semblance  of  support  by  a  number  of 
cases.  But  if  it  is  meant  that  no  person  has,  without  permis- 
sion, the  right  to  have  or  sell  pictures  of  another,  it  is  a  differ- 
ent proposition,  and  we  know  of  no  case  decided  by  a  court  of 
last  resort  that  so  holds. 

*'^**  In  1890,  prominence  was  given  to  this  subject  by  an  arti- 
cle in  4  Harvard  Law  Review,  193,  entitled,  "The  Right  to 
Privacy,"  in  which  the  writers  urge  the  "right  to  be  let  alone," 
and  the  necessity  for  the  protection  of  citizens  against  invasions 
of  their  domestic  affairs  through  the  newspaper,  the  cam- 
era, and  numerous  mechanical  devices,  "which  [they  say]  threat- 
en to  make  good  the  prediction  that  *what  is  whispered  in  the 
closet  shall  be  proclaimed  from  the  housetops.* "    The  right  to 
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privacy  in  a  broader  sense  than  before  known  to  the  common 
law  is  asserted.  The  article  cites  a  number  of  ca&es,  some  of 
them  relating  to  pictures,  and  criticises  the  courts  for  basing 
their  decisions  upon  property  or  contract  rights.  These  cases 
relate  to  letters,  diaries,  and  other  private  writings,  paintings, 
sculptures, music,  etc.  In  this  connection  the  case  of  Prince  Al- 
bert V.  Strange,  1  Macn.  &  G.  25,  is  cited,  wherein  the  defendant 
was  restrained  from  publishing  some  etchings  made  by  their 
majesties,  the  king  and  queen.  The  burden  of  the  article  is  to 
establish  a  right  of  privacy  which  shall  be  recognized  and  pro- 
tected by  th€  courts,  and  it  is  urged  that  "in  such  right,  as  in 
the  right  not  to  be  assaulted  or  beaten  (i.  e.,  the  right  to  be  let 
alone),"  there  inheres  the  quality  of  being  owned  or  possessed; 
and,  as  that  is  the  distinguishing  attribute  of  property,  there 
may  be  some  propriety  in  speaking  of  those  rights  as  property, 
though  it  is  admitted  that  they  bear  little  resemblance  to  what 
is  ordinarily  comprehended  under  that  term.  Notwithstanding 
the  unanimity  of  the  courts  in  resting  the  decisions  adverted  to 
upon  property  rights,  the  authors  assert  that  "it  is  in  reality  not 
the  principle  of  private  property,  but  that  of  an  inviolate  per- 
sonality." 

An  examination  of  the  article  will  show  that  authoritative  de- 
cisions which  support  the  theory  advocated  are  wanting. 
Among  them  are  several  cases  involving  pictures:  Prince  Albert 
V.  Strange,  1  Macn.  &  G.  25;  Tuck  v.  Priester,  L.  R.  19  Q.  B. 
Div.629;  Pollard  v.  Photographic  Co.,L.  R.  40  Ch.  Div.  345.  But 
these  are  ^"^^  based  upon  property  or  contract  rights,  as  these 
terms  are  commonly  understood.  At  the  time  of  the  writing  of 
this  article,  the  case  of  Manola  v.  Stevens  was  pending  in  a  court 
at  New  York.  An  actress  sought  to  restrain  the  publication  of  a 
picture  of  herself  taken  surreptitiously  while  she  was  performing 
her  role  upon  the  stage.  It  was  not  contested,  however,  and  we 
are  not  advised  that  it  was  reported:  See  New  York  Times  of  June 
15,  18,  21,  1890.  The  Manola  case,  and  the  article  in  the  Har- 
vard Law  Review,  were  soon  followed  by  another  case.  In  June, 
1892,  the  case  of  Schuyler  v.  Curtis,  64  Hun,  594,  19  N.  Y. 
Supp.  264,  involving  a  preliminary  injunction  only,  was  decided 
in  the  first  department  of  the  supreme  court  of  New  York,  af- 
firming the  decision  of  the  district  court,  reported  in  27  Abb. 
N.  C.  387;  15  N.  Y.  Supp.  787.  An  unincorporated  society, 
connected  with  which  was  Miss  Susan  B.  Anthony,  arranged  to 
place  a  life-size  statue  of  Mrs.  G.  L.  Schuyler,  to  be  designated 
"The  Typical  Philanthropist,"  upon  exhibition  at  the  World's 
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Fair,  soon  thereafter  to  be  held  in  Chicago.  This  was  enjoined 
by  her  relatives,  and,  upon  a  motion  an  opinion  was  written  that 
goes  the  length  for  which  the  complainant's  counsel  in  this  case 
contend:  Schuyler  v.  Curtis,  64  Hun,  594;  19  N.  Y.  Supp.  264. 
The  case  was  afterward  heard,  and  a  decree  in  accordance  with 
the  prayer  of  the  bill  entered:  See  Schuyler  y.  Curtis,  30  Abb. 
N.  C.  376;  24  N.  Y.  Supp.  509. 

Meantime  the  case  of  Marks  v.  Jaffa,  6  Misc.  Bep.  355,  arose. 
This  also  was  a  New  York  case,  and  is  reported  in  26  N.  Y. 
Supp.  908.  The  defendant  devised  the  scheme  of  publishing  in 
his  newspaper  a  picture  of  two  actors,  with  an  invitation  to  the 
readers  of  the  newspaper  to  vote,  with  a  view  to  determining 
who  was  the  more  popular  of  the  two.  The  complainant  de- 
clined to  consent,  yet  a  publication  was  made,  when  the  bill  was 
filed  to  restrain  it.  The  injunction  was  granted,  apparently  on 
the  strength  of  Schuyler  v.  Curtis,  64  Hun,  594;  19  N.  Y.  Supp. 
264.  I 

Another  case  arose  before  the  final  disposition  of  the  Schuy- 
ler case,  viz.,  Corliss  v.  Walker,  57  Fed.  434.  It  ^'^'^  was  a  bill 
filed  in  the  federal  circuit  court  of  Massachusetts  by  the  \\adow 
and  children  of  Mr.  Corliss,  celebrated  as  the  builder  of  the 
great  engine  exhibited  at  the  Centennial  Exposition  held  at 
Philadelphia,  to  restrain  the  publication  of  a  biography  and 
picture  of  himself.  It  was  based  distinctly  upon  the  ground 
taken  in  the  article  published  in  the  Harvard  Law  Keview,  viz., 
that  it  was  an  invasion  of  the  right  of  privacy,  and  it  was  in- 
sisted that  a  court  of  equity  should  protect  such  right.  Appar- 
ently the  case  of  Schuyler  v.  Curtis,  27  Abb.  N.  C.  387, 15  N.  Y. 
Supp.  787,  was  relied  upon,  for  in  the  opinion  it  was  said  to  be 
not  in  point,  as  it  did  not  involve  a  publication.  The  court 
said,  among  other  interesting  thin^,  that: 

"In  the  first  place,  I  cannot  assent  to  the  proposition  that  Mr. 
Corliss  was  a  private  character.  He  held  himself  out  to  the 
public  as  an  inventor,  and  his  reputation  became  world  wide. 
He  was  a  public  man,  in  the  same  sense  as  authors  or  artists  are 
public  men.  It  would  be  a  remarkable  exception  to  the  liberty 
of  the  press  if  the  lives  of  great  inventors  could  not  be  given 
to  the  public  without  their  own  consent  while  living,  or  the  ap- 
proval of  their  family  when  dead.  But  whether  Mr.  Corliss  is 
to  be  regarded  as  a  private  or  public  character  (a  distinction  of- 
ten difficult  to  define)  is  not  important  in  this  case.  Freedom 
of  speech  and  of  the  press  is  secured  by  the  constitution  of  the 
United  States  and  the  constitutions  of  most  of  the  states.    This 
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constitutional  privilege  implies  a  right  to  freely  utter  and  pub- 
lish whatever  the  citizen  may  please,  and  to  be  protected  from 
any  responsibility  for  so  doing,  except  so  far  as  such  publication, 
by  reason  of  its  blasphemy,  obscenity,  or  scandalous  character, 
may  be  a  public  offense,  or  by  its  falsehood  and  malice  may  in- 
juriously affect  the  standing,  reputation,  or  pecuniary  interests 
of  individuals:  Cooley's  Constitutional  Limitations,  6th  ed.,  518. 
In  other  words,  under  our  laws  one  can  speak  and  publish  what 
he  desires,  provided  he  commits  no  offense  against  public  morals 
or  private  reputation 

"There  is  another  objection  which  meets  us  at  the  threshold 
of  this  case.  The  subject  matter  of  the  jurisdiction  of  a  court 
of  equity  is  civil  property,  and  injury  to  property,  whether  ac- 
tual or  prospective,  is  the  foundation  on  which  its  jurisdiction 
rests:  In  re  Sawyer,  124  U.  S.  200,  ^78  210,  8  Sup.  Ct.  Kep.  482; 
Kerr  on  Injunctions,  2d  ed.,  1.  It  follows  from  this  principle 
that  a  court  of  equity  has  no  power  to  restrain  a  libelous  publi- 
cation: Boston  Diatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass.  69, 
19  Am.  Rep.  310;  Brandreth  v.  Lance,  8  Paige,  24,  34  Am.  Dec. 
368.  The  opinion  of  Vice-Chancellor  Malina  in  Dixon  v.  Hol- 
den,  L.  R.  7  Eq.  488,  to  the  contrary,  is  disapproved  by  Lord 
Chancellor  Cairns  in  Prudential  Assur.  Co.  v.  Knott,  10  Oh. 
App.  142.  In  Kidd  v.  Horry,  28  Fed.  773,  Mr.  Justice  Bradley, 
in  speaking  of  Dixon  v.  Holden,  L.  R.  7  Eq.  488,  and  several  re- 
cent English  cases,  declares  that  they  d-epend  upon  certain  acts 
of  parliament,  and  not  on  the  general  principle  of  equity  juris- 
prudence  

"As  to  the  picture  which  accompanies  the  published  sketch, 
the  case  stands  on  a  different  footing.  The  defendants  ob- 
tained from  the  plaintiffs  a  copy  of  a  portrait  and  a  photograph 
of  Mr.  Corliss,  from  which  they  'have  made  two  plates,  one  of 
which  they  propose  to  insert  in  the  publication.  But  it  appears 
from  the  evidence  that  these  pictures  were  obtained  on  certain 
conditions,  which  the  defendants  have  not  complied  with.  This 
matter  directly  concerns  the  exclusive  right  of  property  which 
the  plaintiffs  have  in  the  painting  and  photograph,  and  it  would 
be  a  violation  of  confidence,  or  a  breach  of  contract  between  the 
parties,  to  permit  the  defendants,  under  these  circumstances, 
to  use  either  of  the  plates:  Pollard  v.  Photographic  Co.,  L.  R. 
40  Ch.  Div.  345;  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25. 
The  injunction  is  denied  as  to  the  publication,  and  granted  as 
to  the  use  of  the  plates." 
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Subsequently  a  motion  to  dissolve  the  injunction  was  granted 
upon  the  ground  that  the  deceased  was  a  public  character,  and 
the  public  entitled  to  use  his  picture.  Colt,  J.,  said:  "Inde- 
pendently of  the  question  of  contract,  I  believe  the  law  to  be 
that  a  private  individual  has  a  right  to  be  protected  in  the 
representation  of  his  portrait  in  any  form ;  that  this  is  a  property, 
as  well  as  a  personal,  right;  and  that  it  belongs  to  the  same 
class  of  rights  which  forbids  the  reproduction  of  a  private 
manuscript  or  painting,  or  the  publication  of  private  letters,  or 
of  oral  lectures  delivered  by  a  teacher  to  his  class,  or  the  revela- 
tion of  the  contents  of  a  merchant's  books  by  a  clerk:  Duke  of 
Queensberry  v.  Shebbeare,  2  Eden,  329;  Gee  v.  Pritchard,  2 
Swanst.  »''»  402;  Folsom  v.  Marsh,  2  Story,  100;  Abernethy  v. 
Hutchinson,  3  L.  J.  Ch.,  0.  S.,  209;  Caird  v.  Sime,  12  App. 
Cas.  326;  Tipping  v.  Clarke,  2  Hare,  383,  393;  Williams  v.  As- 
surance Co.,  23  Beav.  338.  In  the  case  of  Prince  Albert  v. 
Strange,  1  Macn.  &  G.  25,  2  De  Gex  &  S.  652,  this  doctrine  was 
extended  so  far  as  to  prohibit  the  publication  of  a  catalogue  of 
private  etchings.  But,  while  the  right  of  a  private  individual  to 
prohibit  the  reproduction  of  his  picture  or  photograph  should 
be  recognized  and  enforced,  this  right  may  be  surrendered  or 
dedicated  to  the  public  by  the  act  of  the  individual,  just  the 
same  as  a  private  manuscript,  book,  or  painting  becomes 
(when  not  protected  by  copyright)  public  property  by  the  act 
of  publication.  The  distinction  in  the  case  of  a  picture  or 
photograph  lies,  it  seems  to  me,  between  public  and  private 
characters.  A  private  individual  should  be  protected  against 
the  publication  of  any  portraiture  of  himself;  but,  where  an 
individual  becomes  a  public  character,  the  case  is  different.  A 
statesman,  author,  artist,  or  inventor,  who  asks  for  and  desires 
public  recognition,  may  be  said  to  have  surrendered  this  right 
to  the  public.  When  anyone  obtains  a  picture  or  photograph 
of  such  a  person,  and  there  is  no  breach  of  contract  or  viola- 
tion of  confidence  in  the  method  by  which  it  was  obtained,  he 
has  the  right  to  reproduce  it,  whether  in  a  newspaper,  maga- 
zine, or  book.  It  would  be  extending  thig  right  of  protection 
too  far  to  say  that  the  general  public  can  be  prohibited  from 
knowing  the  personal  appearance  of  great  public  characters": 
Corliss  V.  Walker,  64  Fed.  280. 

We  are  loath  to  believe  that  the  man  who  makes  himself  use- 
ful to  mankind  surrenders  any  right  to  privacy  thereby,  or  that 
because  he  ])ermits  his  picture  to  be  published  by  one  person, 
and  for  one  purpose,  he  is  forever  thereafter  precluded  from 
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enjoying  any  of  his  rights.  Just  when  a  man  becomes  a  bene- 
factor of  the  public,  so  as  to  have  this  effect,  is  not  stated;  but 
we  see  no  reason  for  so  treating  Mr.  Corliss,  to  the  exclusion 
of  myriads  of  people  who,  in  a  modest  but  effective  way,  per- 
form public  duties,  or  philanthropic  acts  or  functions  in  which 
the  public  are  interested.  We  think  the  result  reached  in  the 
Corliss  case  was  right,  though  we  cannot  adopt  the  views  ex- 
pressed in  the  second  opinion:  See  Corliss  v.  Walker,  64  Fed. 
280,  31  L.  E.  Ann.  283,  and  note. 

880  ^e  ^m  return  to  the  case  of  Schuyler  v.  Curtis,  64  Hun, 
594;  19  N.  Y.  Supp.  264.  In  1895  the  court  of  appeals  re- 
versed the  decree:  See  Schuyler  v.  Curtis,  147  N.  Y.  434,  49 
Am.  St.  Eep.  671,  42  N.  E.  22.  It  was  there  held  (Mr.  Justice 
Peckham  writing  the  opinion,  in  which  all  concurred  except  Mr. 
Justice  Gray)  that  "a  woman's  right  of  privacy,  in  so  far  as  it 
includes  the  right  to  prevent  the  public  from  making  pictures, 
busts,  or  statues  of  her  to  commemorate  her  worth  or  services, 
does  not  survive  her,  so  that  it  can  be  enforced  by  her  rela- 
tives.*' The  decision  was  put  upon  the  ground  that  the  pro- 
posed act  could  not  reasonably  be  supposed  to  injure  the  feel- 
ings of  anyone.  The  case  does  not  dispose  of  the  existence  of 
the  alleged  actionable  "right  of  privacy,"  but,  upon  the  theory 
of  such  a  right,  finds  that  the  plaintiff  had  not  established  a  case 
fo*  the  intervention  of  equity;  and  we  think  it  should  not  be 
coasidered  as  containing  even  a  dictum  in  support  of  the  doc- 
trine contended  for. 

In  April,  1894,  a  case  was  decided  involving  pictures,  viz., 
Murray  v.  Cast  etc.  Engraving  Co.,  31  Abb.  N.  C.  266,  28  N,  Y. 
Supp.  271,  it  was  held  that:  "A  parent  cannot  maintain  an  ac- 
tion to  enjoin  the  unauthorized  publication  of  the  portrait  of 
an  infant  child,  and  for  damages  for  injury  to  his  sensibilities 
caused  by  the  invasion  of  his  child's  privacy;  for  the  law  takes 
no  cognizance  of  a  sentimental  injury,  independent  of  a  wrong 
to  person  or  property.  Nor  can  such  suit  be  maintained  upon 
the  ground  that  the  plaintiff  had  caused  the  portrait  to  be 
painted,  and  that  the  publication  is  an  invasion  of  his  proprie- 
tary rights,  where  it  appears  that  he  had  given  the  portrait  to 
his  wife.*' 

A  full  and  learned  discussion  of  the  authorities  relating  to 
the  right  of  recovery  for  an  injury  to  feelings  is  found  in  the 
case  of  Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  763,  30 
Am.  St.  Eep.  183,  15  S.  E.  901,  Mr.  Justice  Lumpkin  writing 
the  opinion.    It  is  not  our  purpose  to  quote  at  length  from  the 
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opinion,  which  can  as  well  be  read.  In  discussing  the  Texas 
rule,  which  permits  such  actions,  the  learned  jurist  shows  how 
the  law  may  be  made  uncertain  by  adopting  ^^^  the  opinions 
of  law-writers  which  have  not  the  authority  of  adjudicated  cases 
behind  them.  There  is  perhaps  no  more  dangerous  practice 
than  that,  unless  it  be  the  kindred  one  of  basing  a  legal  prin- 
ciple upon  a  dictum.  The  opinion  of  Mr.  Justice  Lumpkin 
contains  the  most  convincing  discussion  of  this  subject  that  we 
have  seen.  .  * 

In  volume  24  of  the  Solicitors'  Journal  and  Eeporter,  page 
4,  will  be  found  an  article  which  indicates  that  in  England  it 
was  found  necessary  to  protect  the  right  to  control  photograph 
pictures  by  statute,  for  the  reason  that  the  common  law  did  not 
afford  such  protection. 

We  may  search  the  law  books  published  before  1860  in  vain 
for  the  assertion  of  any  such  right  as  that  claimed,  or  the 
denial  of  the  right  to  publish  the  truth,  for  any  lawful  purpose 
and  in  a  decent  manner,  either  orally,  in  writing,  or  by  pic- 
tures. What  is  a  picture?  It  is  one  of  the  ways  of  represent- 
ing a  person  or  thing.  It  attempts  imitation,  rather  than  de- 
scription. Pictures  antedated  letters,  and  their  use  was  prob- 
ably one  of  the  earliest  methods  of  communicating  thought  and 
perpetuating  events.  Pantomime  and  pictures  are  intelligible 
to  all  people,  while  the  same  cannot  be  said  of  written  or  even 
spoken  language.  This  generation  owes  much  to  the  picture 
writing  of  the  ancient  Egyptian  priests.  It  is  a  pleasure  to 
look  upon  a  picture,  but  it  is  not  alone  because  it  is  the  picture 
of  a  friend.  Crowds  travel  far  to  see  men  of  celebrity  or 
notoriety.  We  learn  of  places  and  things  from  pictures.  They 
impart  information  to  those  who  cannot  or  will  not  read,  and 
many  times  more  rapidly  and  effectually  than  written  descrip- 
tion would  do  to  those  who  can  and  will.  The  picture  is  to-day 
an  important  extension  of  alphabets,  which  for  a  time  largely 
superseded  their  use;  and,  if  written  language  were  to  be  de- 
prived of  their  aid,  literature  would  receive  a  serious  blow. 
When  it  can  be  used,  the  picture  is  a  much  more  satisfactory 
method  than  the  use  of  the  alphabet  alone  of  conveying  an 
understanding  of  material  objects,  animate  and  inanimate.  We 
are  not  satisfied  that  the  homes  and  landscapes  *®^  are  so  en- 
tirely within  the  control  of  owners  that  one  commits  an  unlaw- 
ful invasion  of  the  right  of  privacy  in  looking  upon  their 
beauties,  or  by  sketching  or  even  photographing  them,  or  that 
one  has  a  right  of  action  either  for  damages  or  to  restrain  the 
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possessor  of  a  camera  from  taking  a  snapshot  at  the  passer-by 
for  his  own  uses.  If  we  admit  the  impertinence  of  the  act, 
it  must  also  be  admitted  that  there  are  many  impertinences 
which  are  not  actionable,  and  which  courts  of  equity  will  not 
restrain.  As  the  right  alleged  is  not  a  property  right,  and  does 
not  spring  from  any  contract,  it  must  follow  that  relief  must 
be  in  an  action  for  damages  for  a  breach  of  duty  upon  an  ac- 
tionable wrong,  or  a  suit  to  prevent  a  threatened  injury.  In 
either  case  such  action  must  be  based  upon  an  act  done  or 
threatened  which  the  law  looks  upon  as  a  tort;  and,  if  the  act 
complained  of  is  one  which  is  not  in  the  l&w  denominated  a 
wrong,  there  is  no  legal  remedy. 

All  men  are  not  possessed  of  the  same  delicacy  of  feeling, 
or  the  same  consideration  for  the  feelings  of  others.  These 
things  depend  greatly  upon  the  disposition  and  education. 
Some  men  are  sensitive,  some  brutal.  The  former  will  suffer 
keenly  from  an  act  or  a  word  that  will  not  affect  the  latter. 
Manifestly,  the  law  cannot  make  a  right  of  action  depend  upon 
the  intent  of  the  alleged  wrongdoer,  or  upon  the  sensitiveness 
of  another.  Although  injuries  to  feelings  are  recognized  as  a 
ground  for  increasing  damages,  the  law  has  never  given  a  right 
of  action  for  an  injury  to  feelings  merely.  Slander  and  libel 
are  based  upon  an  injury  to  reputation,  not  the  feelings;  and 
although  many  offensive  things  may  be  said  that  injure  feel- 
ings and  shock  and  violate  the  moral  sense,  even  though 
they  be  untruthful,  they  are  not  necessarily  actionable.  To 
make  them  so,  they  must  be  of  such  an  atrocious  character  that 
the  law  will  presume  an  injury  to  reputation,  or  special  damage 
to  property  interests  must  be  alleged  and  proved.  What  be- 
comes of  the  innumerable  cases  of  ill-natured  and  perhaps  in- 
sulting and  immoral  ^®^  things  that  may  be  said  about  per- 
sons? The  answer  is  that  in  an  enlightened  effort  to  preserve 
the  liberties  of  men,  upon  the  one  hand,  and  to  prevent  inva- 
sion of  their  liberties,  upon  the  other,  it  has  been  found  that  a 
line  of  demarcation  must  be  drawn,  which  affords  a  practical 
balance  and  satisfactory  test  of  liability.  Mr.  Bishop,  by  his 
"Diagram  of  Crime,"  has  made  plain  the  fact  that  there  are 
many  wrongs  against  the  public  that  are  not  indictable,  because 
too  small  for  the  law  to  notice:  1  Bishop's  Criminal  Law,  sec. 
600.  The  same  is  true  of  private  wrongs.  Hence,  that  which 
would  be  slanderous  per  se  if  said  in  the  presence  of  a  third 
person  is  not  actionable  if  addressed  to  the  object  of  the  remark 
in  private.    The  law  does  not  discriminate  between  persons 
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who  are  sensitive  and  those  who  are  not,  and  the  brutality  of 
the  remark  makes  no  difference.  Yet  the  alleged  "right  to 
privacy"  is  invaded. 

The  wisdom  of  the  law  has  been  vindicated  by  experience. 
This  "law  of  privacy''  seems  to  have  obtained  a  foothold  at  one 
time  in  the  history  of  our  jurisprudence — not  by  that  name, 
it  is  true,  but  in  effect.  It  is  evidenced  by  the  old  maxim,  "The 
greater  the  truth,  the  greater  the  libeV  and  the  result  has  been 
the  emphatic  expression  of  public  disapproval,  by  the  eman- 
cipation of  the  press,  and  the  establishment  of  freedom  of 
speech,  and  the  abolition  in  most  of  our  states  of  the  maxim 
quoted,  by  constitutional  provisions;  the  limitation  upon  the 
exercise  of  these  rights  being  the  law  of  slander  and  libel, 
whereby  the  publication  of  an  untruth  that  can  be  presumed, 
or  shown  to  the  satisfaction,  not  of  the  plaintiff,  but  of  others 
(i.  e.,  an  impartial  jury),  to  be  injurious,  not  alone  to  the  feel- 
ings, but  to  the  reputation,  is  actionable.  Should  it  be  thought 
that  it  is  a  hard  rule  that  is  applied  in  this  case,  it  is  only  neces-. 
sary  to  call  attention  to  the  fact  that  a  ready  remedy  is  to  be 
found  in  legislation.  We  are  not  satisfied,  however,  that  the 
rule  is  a  hard  one,  and  think  that  the  consensus  of  opinion 
must  be  that  the  complainant  contends  for  a  much  harder  one. 
The  law  does  not  remedy  ^**  all  evils ;  it  cannot,  in  the  nature 
of  things;  and  deliberation  may  well  be  used  in  considering  the 
propriety  of  an  innovation  such  as  this  case  suggests. 

We  do  not  wish  to  be  understood  as  belittling  the  complaint. 
We  have  no  reason  to  doubt  the  feeling  of  annoyance  alleged. 
Indeed,  we  sympathize  with  it,  and  marvel  at  the  impertinence 
that  does  not  respect  it.  We  can  only  say  that  it  is  one  of  the 
ills  that,  under  the  law,  cannot  be  redressed. 

The  decree  of  the  learned  circuit  judge  is  aflSrmed. 

The  other  justices  concurred. 


PRIVACY.— A  PERSON'S  RIGHT  of  privacy  dies  with  him, 
and  any  rights  which  survive  pertain  to  the  living  only:  Schuyler 
V.  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42  N.  E.  22. 

INJUNCTION.— THE  EXHIBITION  OP  A  STATUE  of  a  de- 
ceased  woman  chosen  as  a  representative  of  a  class  of  woman 
philanthropists  will  not  be  enjoined:  Schuyler  v.  Curtis,  147  N.  Y. 
434,  49  Am.  St  Rep.  671,  42  N.  E.  22. 
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PISKOEOWSKI  V.  DETROIT,  GRAND  HAVEN,  AND  MIL- 
WAUKEE RAILWAY  COMPANY. 
[121  Mich.  498,  80  N.  W.  241.] 

RAILROADS  — INJURY  TO  DEAF  PERSON  —  NBGLI- 
GBNCB.— If  a  deaf  person  walking  beside  a  railroad  traclc  in  a 
place  of  safety  abruptly  turns  at  a  crossing  where  a  flagman  is 
stationed,  and  attempts  to  cross  the  track,  when  he  Is  struck  and 
injured  by  an  approaching  hand-car,  the  crew  of  which  have 
shouted  repeated  warnings  to  him,  but  without  attempting  to  stop 
the  car,  he  is  not  entitled  to  recover,  as,  being  in  a  place  of  safety 
Tip  to  the  moment  of  the  accident,  negligence  cannot  be  imputed 
either  to  the  car  crew  or  to  the  flagman  in  not  knowing  of  plain- 
tiff's deafness  and  in  assuming  that  he  heard  and  would  heed  the 
warnings  shouted  to  him. 

W.  E.  Fenwick  and  A.  B.  Hall,  for  the  appellant. 

L.  C.  Stanley,  W.  E.  Meddaugh,  and  Geer  &  Williams,  for 
ihe  appellee. 

k  '*»8  MONTGOMERY,  J.  On  the  fifteenth  day  of  Septem- 
ber, 1897,  '***  between  5:30  and  6  o'clock  in  the  afternoon,  the 
plaintiff,  a  laboring  man,  about  forty-two  years  of  age,  and 
quite  deaf,  was  returning  from  his  work  to  his  home.  At 
Superior  street,  in  the  city  of  Detroit,  the  plaintiff  turned  upon 
the  track  of  the  defendant  company,  upon  which  he  intended 
to  walk  to  Alexandrine  avenue,  one  block  south,  where  he  had 
a  message  to  deli^  er  to  a  man  who  lived  close  to  the  track.  Be- 
tween Alexandrine  avenue  and  Superior  street  there  are  three 
tracks — two  main  tracks  and  a  sidetrack.  The  plaintiff  knew 
that  trains  going  north  ran  on  the  easterly  main  track,  and 
trains  going  south  ran  on  the  westerly  main  track.  As  he 
was  going  south,  he  therefore  walked  on  the  easterly  track,  so 
that,  in  case  he  was  in  danger  of  being  struck  by  a  train,  he 
could  see  it  approaching.  He  walked  along  the  ties  a  few  inches 
from  the  west  rail  of  the  easterly  main  track.  When  the  plain- 
tiff turned  upon  the  track  of  the  defendant  company,  he  looked 
in  both  directions,  and  saw  nothing  approaching,  but  he  did  not 
turn  again  until  he  came  to  Alexandrine  avenue.  When  about 
thirty  steps  from  Alexandrine  avenue,  plaintiff  looked  around 
for  a  watchman,  and  saw  none;  but,  when  he  reached  the  side- 
walk, he  saw  the  flagman  in  the  door  of  the  flaghouse,  cleaning 
lamps.  Plaintiff  had  previous  knowledge  that  a  flagman  was 
fitationed  at  this  crossing.  He  turned  abruptly  on  the  side- 
walk acrosa  the  easterly  main  track,  along  the  ties  of  which  he 
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had  been  \ralking.  As  he  stepped  across  the  rail  he  was  struck 
by  a  hand-car  of  defendant  company  coming  from  behind,  and 
severely  injured,  his  leg  being  crushed  and  rendered  useless. 
The  hand-car  was  propelled  by  four  men,  with  a  foreman  in 
charge  of  a  hand-brake.  When  the  plaintiff  was  about  ten  feet 
from  the  Alexandrine  avenue  crossing,  and  the  hand-car  was 
about  thirty  feet  in  the  rear  of  plaintiff,  the  men  on  the  hand- 
car shouted  to  him  a  warning,  which  he  did  not  hear,  and  to 
which  he  paid  no  attention.  When  between  twelve  and  fifteen 
feet  away  from  the  plaintiff  they  again  shouted,  and  plaintiff 
again  failed  to  pay  any  attention,  and  the  men  on  the  hand-car 
made  no  effort  to  slow  up.  *^®*  The  men  on  the  hand-car 
shouted  a  third  time  just  before  they  struck  the  plaintiff.  The 
testimony  of  one  of  the  men,  still  in  the  employ  of  defendant 
company,  was  that  the  car  was  going  very  slow,  and  could  be 
stopped  within  a  few  feet.  AVhen  the  plaintiff  was  struck  he 
was  upon  the  sidewalk  of  Alexandrine  avenue,  and  had  turned 
upon  the  sidewalk  to  cross  the  track.  After  plaintiff  had  sub- 
I  mitted  his  case,  upon  motion  of  defendant's  attorney  the  learned 
trial  judge  directed  a  verdict  for  the  defendant,  to  which  rul- 
ing of  the  court  the  plaintiff  assigns  error. 

Two  grounds  of  recovery  are  urged  in  this  court:  1.  That  de- 
fendant's employes  were  guilty  of  gross  and  wanton  negligence 
in  running  down  the  plaintiff,  such  as  to  excuse  contributory 
negligence  on  the  part  of  the  plaintiff  if  the  jury  should  find 
such  negligence;  and  2.  That  the  flagman  was  guilty  of  negli- 
gence in  failing  to  warn  plaintiff  of  the  approaching  hand-car, 
and  that  the  plaintiff,  having  the  right  to  rely  upon  the  flagman 
to  give  him  warning,  was  not  guilty  of  negligence  in  failing  to 
look  before  stepping  in  front  of  the  hand-car. 

1.  The  evidence  shows  that  the  plaintiff,  while  pursuing  his 
course  near  the  track,  was  eight  to  ten  inches  from  the  rail, 
and  there  is  no  testimony  that  the  hand-car  had  any  over- 
hang. It  is  asserted  by  defendant's  counsel  that,  as  a  matter  of 
fact,  there  was  none,  and  it  is  not  claimed  by  plaintiff's  coun- 
sel that  there  was.  He  was  then  in  a  place  of  safety,  if  he 
pursued  the  course  he  was  in  when  discovered  by  defendant's 
servants.  We  think  negligence  cannot  be  imputed  to  defend- 
ant's servants  in  not  knowing  of  plaintiff's  deafness,  and  in  not 
assuming  that  he  would  ignore  the  warning  given  him.  In  this 
respect  the  case  is  quite  similar  to  Bouwmeester  v.  Grand  Eapids 
etc.  R.  R.  Co.,  67  Mich.  90,  34  K  W.  414.  See,  also.  Frits 
V.  Detroit  etc.  Ry.  Co.,  105  Mich.  54,  62  N.  W.  1007. 
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2.  Waa  it  the  duty  of  the  flagman  to  give  warning?  It 
seems  to  us  that  this  question  is  governed  by  the  same  considera- 
tions which  rule  the  former.  Assuming  that  the  flagman  saw 
the  approaching  hand-car,  and  that  he  saw  plaintiff  approaching 
along  the  track,  and  that  he  heard  '^^^  the  outcry,  he  would 
be  justified  in  drawing  the  same  inference  that  the  men  aboard 
the  hand-car  evidently  did,  viz.,  that  the  plaintiff  knew  of  the 
approach  of  the  hand-car,  and  therefore  needed  no  further  warn- 
ing. This  clearly  distinguishes  this  case  from  Eichmond  v. 
Chicago  etc.  Ey.  Co.,  87  Mich.  374,  49  N.  W.  621,  in  which 
case  the  necessity  of  a  warning  to  deceased  was  apparent  to  the 
flagman,  and  the  flagman  neglected  the  duty  of  giving  notice 
of  an  approaching  train.  In  that  case  it  was  his  duty  to  know 
that  plaintiff's  intestate  was  in  a  position  to  require  warning. 
In  this  case,  had  he  known  all  the  facts,  he  would  not  be  re- 
quired to  assume  that  plaintiff  would  ignore  the  warning  al- 
ready given,  or  that  he  would  change  his  course  so  as  to  come  in 
contact  with  the  car. 
Judgment  affirmed. 

The  other  justices  concurred. 


RAIIiROADS— DEAF  MAN  ON  TRACK.— It  Is  negligence  on  the 
part  of  a  deaf  man  to  use  a  railway  track  as  a  highway  and  fail  to 
exercise  his  sense  of  sight  to  detect  the  approach  of  a  train,  and 
the  railroad  company,  if  exercising  due  diligence,  is  not  liable  for 
an  injury  to  him:  Schexnaydre  v.  Texas  etc.  Ry.  Co.,  46  La.  Ann. 
248,  49  Am.  St.  Rep.  321,  14  South.  513.  See,  too,  Phillips  v.  De- 
troit etc.  Ry.  Co.,  Ill  Mich.  274,  66  Am.  St  Rep.  392,  69  N.  W.  496. 


MICHIGAN"  TELEPHONE  COMPANY  v.  ST.  JOSEPH. 

[121  Mich.  502,  80  N.  W.  383.] 

MUNICIPAL  CORPORATIONS  — USB  OP  STREETS  — 
POWER  OF  COURT.— A  court  cannot  prescribe  reasonable  rules 
and  regulations  for  the  use  of  the  streets  of  a  city,  but  it  may  re- 
quire the  city  authorities  to  adopt  such  regulations,  and  may  then 
pass  upon  their  validity. 

MUNICIPAL  CORPORATIONS— TRANSFER  OF  FRAN- 
CHISE.—A  franchise  granted  by  a  city  to  a  telephone  company, 
to  maintain  its  lines  in  the  streets  of  such  city,  may  be  transferred 
and  sold  to  another  corporation  without  the  consent  of  the  munici- 
pality, under  a  statute  expressly  authorizing  corporations  to  alien- 
ate their  property. 
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MUNICIPAL  CORPORATIONS  —  FRANCHISE  —  POW- 
EJR  TO  DESTROY.— Acceptance  of  privileges  granted  by  the  laws 
of  a  state  to  a  telephone  company  and  a  franchise  granting  per- 
mission to  use  its  streets  duly  given  by  a  city,  followed  by  the 
expenditure  of  money  by  the  corporation  In  valuable  improve- 
ments, constitutes  a  contract  which  cannot  be  impaired  or  de- 
stroyed, unless  under  power  reserved  in  the  grant  itself,  or  con- 
ferred by  the  state  constitution. 

Bill  by  the  Michigan  Telephone  Company  against  the  city  of 
St.  Joseph  to  restrain  interference  with  complainant's  poles 
and  wires.  It  appears  that  on  "April  4,  1881,  the  Telephone 
and  Telegraph  Construction  Company,  a  corporation  engaged  in 
the  telephone  business  in  the  state  of  Michigan,  presented  a 
petition  to  the  common  council  of  the  village  of  St.  Joseph  for 
permission  to  construct,  maintain,  and  operate  such  a  system 
in  said  village.  Permission  was  duly  granted,  and  that  company 
proceeded  at  large  expense  to  erect  poles  and  stretch  wires 
within  the  lines  of  the'  streets  and  alleys  of  said  village  until 
June  5,  1891,  when  said  village  became  incorporated  as  a  city. 
Complainant  duly  acquired  by  purchase  all  the  property,  rights, 
and  privileges  of  said  construction  company.  It  has  since  con- 
tinued to  do  business  in  said  city.  August  3,  1897,  complain- 
ant erected  in  a  good  and  workmanlike  manner,  and  in  ac- 
cordance with  the  terms  of  the  statute,  certain  poles  in  said  city, 
for  the  purpose  of  connecting  with  its  central  office  the  prem- 
ises of  persons  who  had  subscribed  for  telephone  service. 
August  3,  1897,  the  common  council  passed  a  resolution  declar- 
ing said  poles  and  wires  a  nuisance,  and  instructed  the  street 
commissioner  to  forthwith  remove  them,  and  adopted  a  resolu- 
tion providing  that,  if  complainant  thereafter  should  place  any 
telephone  poles  in  any  streets  or  alleys  of  the  city  without  first 
having  obtained  permission,  said  commissioner  should  forthwith 
remove  them.  The  commissioner  did  remove  the  poles  and 
wires  so  erected.  After  this  action  was  taken,  complainant, 
on  August  10th  and  16th,  presented  two  petitions  to  the  com- 
mon council,  asking  permission  to  erect  poles  in  certain  speci- 
fied streets  and  alleys.  The  council  refused  to  grant  permis- 
sion, and  permitted  a  rival  company,  known  as  the  Twin  City 
Telephone  Company,  engaged  in  the  same  business,  to  set  up 
poles  and  string  its  wires  in  the  streets  and  alleys  of  the  city. 
Complainant  was  willing  and  anxious  to  conform  to  all  rea- 
sonable and  valid  regulations  with  reference  to  the  placing  of 
its  poles  and  the  stringing  of  its  wires,  and  so  stated  in  said 
petitions.    The  erection  of  these  poles  and  wires  is  essential 
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to  enable  the  complainant  to  do  business  and  meet  the  require- 
ments of  its  subscribers,  and  there  is  ample  space  on  the  streets 
and  no  public  necessity  justifies  the  refusal.  September  21, 
1898,  the  court  made  an  order  holding  that  the  common  council 
had  the  right  to  provide  reasonable  rules  and  regulations  by 
which  the  complainant  should  be  governed  in  the  extension  of 
its  lines;  that  the  council  had  no  authority  to  arbitrarily  pro- 
hibit complainant  from  erecting  poles  and  wires  upon  the 
streets  and  alleys;  that  the  reasonableness  of  such  rules  and 
regulations  was  subject  to  review  by  the  court;  that  unless  such 
council  should  within  thirty  days  pass  and  enact  rules  and 
regulations  by  which  complainant  was  to  be  governed  in  the 
extension  of  its  lines,  the  writ  of  injunction  should  issue  pro- 
hibiting the  defendant  from  interfering  with  the  complainant 
in  erecting  its  poles  and  placing  its  wires.  The  order  further 
required  that  before  extending  its  lines,  complainant  should 
present  to  the  court  a  statement  of  the  manner  in  which  it  pro- 
posed to  proceed  with  such  extension,  and  prohibited  complain- 
ant from  proceeding  except  under  such  reasonable  rules  and 
regulations  as  the  court  should  deem  necessary  for  the  public 
safety  and  convenience.  On  November  11th  following,  a  formal 
decree  was  entered  substantially  the  same  as  the  order  above 
recited.  From  this  decree  both  parties  appeal.  Complainant 
attacks  only  so  much  of  the  decree  as  provides  that  the  court 
should  establish  the  reasonable  rules  and  regulations.  The  de- 
fendant attacks  the  decree  in  its  entirety." 

Wells,  Angell,  Boynton  &  McMillan  and  N.  A.  Hamilton, 
for  the  appellant. 

J.  O'Hara,  L.  C.  Fyfe,  and  O'Hara  &  O'Hara,  for  the  appellee. 

*"*«  GRANT,  C.  J.  1.  It  is  conceded  by  the  learned  counsel 
for  both  parties  that  that  part  of  the  decree  by  which  the  court 
assumed  the  right  to  establish  reasonable  rules  and  regulations  is 
void.  This  is  a  legislative  or  administrative  function,  and  not  a 
judicial  one.  The  court  has  power  to  put  the  proper  authorities 
in  the  defendant  city  in  motion  to  adopt  reasonable  rules  and 
regulations,  and  to  pass  upon  the  validity  of  such  action  when 
taken.  This  is  the  extent  of  its  authority:  Houseman  v.  Kent 
Circuit  Judge,  58  Mich.  364,  25  N.  W.  369;  Manistee  v.  Harley, 
79  Mich.  238,  44  N.  W.  603.  Other  courts  recognize  the  same 
rule:  Reagan  v.  Farmers'  etc.  Trust  Co.,  154  U.  S.  362,  14  Sup. 
Ct.  Rep.  1047;  Appeal  of  Norwalk  St.  Ry.  Co.,  69  Conn.  676, 
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37  Atl.  1080,  38  Atl.  708;  Nebraska  Tel.  Co.  v.  State,  65  Neb. 
627,  76  N.  W.  171. 

2.  It  is  urged  that  the  permission  granted  to  the  Telephone 
and  Telegraph  Construction  Company  was  personal  to  that  com- 
pany, and  could  not  be  alienated  without  the  consent  of  the 
city.  That  company  was  organized  under  a  general  law  of  the 
state,  and  derived  its  powers  and  obligations  from  that  law. 
The  only  powier  which  a  city  ^^  could  have  exercised  over  it 
was  that  of  regulation.  This  is  also  true  of  the  complainant. 
Ilie  transfer  was  made  August  31,  1895,  was  recognized  as  valid 
by  the  city,  and  has  been  acted  upon  by  both  the  city  and  the 
complainant  since  that  time,  the  latter  having  expended  large 
sums  of  money  upon  its  business  and  improvements.  Whether 
the  city  is  now  in  position  to  question  the  validity  of  this  trans- 
fer is  at  least  debatable,  but,  as  it  is  not  argued  by  counsel,  we 
refrain  from  discussing  it.  Counsel  for  the  defendant  cite,  in 
support  of  their  contention,  25  American  and  English  Encyclo- 
pedia of  Law,  751,  where  it  is  stated:  "The  grant  of  a  franchise 
public  in  nature,  like  that  of  a  telegraph  company,  is  personal 
to  the  grantee,  and  oannot  be  alienated  except  by  consent  of  the 
granting  power.  Therefore  a  telegraph  company  has  no  power, 
in  the  absence  of  special  authority,  to  alienate  the  privileges 
granted  to  it  by  the  federal  or  state  government,  and  an  agree- 
ment to  transfer  such  privileges  is  ultra  vires  and  void." 

The  compiler  cites,  to  sustain  the  text.  United  States  v.  West- 
ern Union  Tel.  Co.,  50  Fed.  28,  and  Western  Union  Tel.  Co.  v. 
Union  Pac.  Ey.  Co.,  1  McCrary,  581,  3  Fed.  721.  The  general 
power  of  alienation  was  not  discussed  in  the  former  case,  nor 
was  it  raised.  The  conclusion  reached  was  based  upon  the 
language  of  the  act  of  Congress  authorizing  the  cons-truction  of 
the  original  Union  Pacific  Eailroad.  The  company  sought  to 
transfer  its  telegraph  line,  and  to  avoid  its  duty  to  maintain  it. 
It  was  noted  as  a  significant  faot  that  the  words  "railroad  and 
telegraph"  were  used  in  connection  thirty-eight  times  in  the  act. 
The  railroad  company  was  not  seeking  to  transfer  all  its  prop- 
erty, rights,  and  privileges  to  a  successor  who  would  be  obligated 
to  perform  all  the  duties  imposed  by  the  act  of  Congress,  but 
was  seeking  to  carve  up  its  franchise,  and  transfer  a  part  of  it 
to  another  corporation.  The  duty  of  the  railroad  company  to 
maintain  a  telegraph  was  held  to  be  personal.  The  same  prin- 
ciple was  approved  in  Western  Union  Tel.  Co.  v.  Union  Pac.  By, 
Co.,  1  McCrary,  581,  3  Fed.  721. 
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508  ^g  apg  j^ig^  cited  to  Croswell  on  Electricity,  section  158, 
which  reads  as  follows :  "A  grant  to  a  telephone,  telegraph,  elec- 
tric light,  or  railway  company  of  the  power  to  use  the  streets, 
highways,  and  post-roads  for  the  stringing  of  its  wires  and  the 
setting  of  its  poles  contains  so  much  of  an  element  of  personal 
obligation  that  such  a  grant  is  not  assignable  unless  such  a 
power  of  assignment  is  expressed  in  the  language  of  the  grant, 
or  in  some  general  legislation  affecting  the  subject."  The  same 
authorities  are  there  cited  to  sustain  the  proposition  as  are  cited 
in  the  encyclopedia,  and,  in  addition,  Atlantic  etc.  Tel.  Co.  v. 
Union  Pac.  Ky.  Co.,  1  McCrary,  541,  1  Fed.  745.  That  case 
involved  the  same  act  as  the  others. 

The  last  clause  of  the  above  section  reads:  'If  the  grant  is  in 
terms  to  X.,  his  successors  and  assigns,  or  similar  language,  it 
is  assignable,"  and  cites  Atkinson  v.  Asheville  etc.  Ey.  Co.,  113 
N.  C.  581,  18  S.  E.  254;  Toledo  etc.  Ey.  Co.  v.  Toledo  etc.  Ey. 
Co.,  6  Ohio  C.  C.  362;  California  State  Tel.  Co.  v.  Alta  Tel.  Co., 
22  Cal.  398;  Newman  v.  Avondale,  31  Week.  Law  Bull.  123.  In 
Atkinson  v.  Asheville  etc.  Ey.  Co.,  113  N.  C.  581,  18  S.  E.  254, 
the  question  is  not  raised  or  discussed.  The  case  was  disposed 
of  upon  a  demurrer  to  the  bill  of  complaint,  which  set  up  that 
complainant  had  obtained  a  license  from  the  city  to  build  a 
street  railway;  that  he  had  assigned  it  in  escrow  to  one  M., 
who,  in  breach  of  the  trust  reposed  in  him,  assigned  it  to  the 
defendant  corporation.  The  right  of  sale  and  transfer  of  all 
the  property  of  the  corporation  is  not  alluded  to  in  the  decision. 
In  the  Ohio  case  the  contest  was  between  two  street  railways,  the 
question  being  as  to  the  right  of  one  company  to  use  tho  tracks 
of  the  other.  I  do  not  find  that  the  power  to  sell  and  transfer 
is  even  referred  to  in  the  case.  In  the  California  cas<e  the  ques- 
tion is  neither  raised  nor  discussed.  The  sale  there  made  was 
opposed  upon  other  grounds.  The  case  of  Newman  v.  Avon- 
dale,  31  Week.  Law  Bull.  123, 1  have  been  unable  to  find. 

If  defendant's  contention  be  true,  a  mortgage  of  the  **®® 
property  and  franchise  of  these  corporations  would  be  void. 
The  mortgage  and  bonds  would  be  valueless  unless  there  was  a 
right  to  foreclose,  sell,  and  convey  to  another  party  a  valid  title 
to  the  property.  In  Detroit  v.  Mutual  Gas-Light  Co.,  43  Mich. 
594,  6  N.  W.  1039,  the  grant  was  to  the  corporation,  or  rather 
to  the  corporators  or  their  assigns,  who  were  to  organize  a  cor- 
poration. The  ordinance  was  silent  upon  the  right  of  aliena- 
tion, yet  the  sale  of  its  entire  property  was  held  valid.  It  is 
immaterial  that  the  construction  company  was  not  organized 


Oct.  1899.]        Michigan  Tel.  Co.  v.  St.  Joseph.  525 

under  the  same  act  as  was  the  complainant.  It  was  organized 
under  another  act,  empowering  such  companies  to  carry  on  the 
like  business;  and  one  of  its  objects  declared  in  its  articles  of 
association  was  the  purpose  of  erecting  and  operating  telegraph 
lines,  etc.,  in  the  cities  and  towns  of  the  state.  The  public  was 
not  concerned  in  the  transfer  to  another  corporation.  It  suf- 
fered no  injury.  The  assignee  was  subject  to  the  same  control 
and  obligated  to  the  same  duties  as  was  its  assignor.  Justice 
Christiancy,  in  Joy  v.  Jackson  etc.  Plank-Road  Co.,  11  Mich. 
165,  asserted  the  right  of  corporations  to  dispose  of  their  prop- 
erty by  absolute  sale  or  mortgage  in  payment  of  their  debts, 
unless  such  right  is  limited  by  some  express  provision  or  just 
implication  of  a  statute,  or  by  the  general  policy  of  the  state, 
to  be  deduced  from  its  legislation.  In  this  opinion  Chief  Jus- 
tice Martin  concurred.  The  other  justices  held  the  mortgage 
in  that  case  valid  under  the  statute,  but  reserved  their  opinions 
as  to  the  general  power  of  such  corporations  to  mortgage. 

But  whatever  may  be  the  common-law  rule,  the  statute  puts 
the  question  at  rest,  and  expressly  authorizes  corporations  to 
alienate  their  property:  3  Howell's  Stats.,  sec.  4904e.  The 
sale,  therefore,  to  the  complainant,  was  valid. 

3.  When  the  construction  company  and  the  complainant  ac- 
cepted the  privileges  granted  to  them  by  the  laws  of  the  state, 
and  the  municipality  had  duly  given  its  permission,  and  the 
corporations  had  expended  their  money  in  valuable  improve- 
ments, contracts  were  entered  into  which  neither  the  state  nor 
the  municipality  could  impair  '^^^  or  destroy,  in  the  absence  of 
power  to  do  so  being  reserved  in  the  grant  itself,  or  in  the  con- 
stitution, which  becomes  a  part  of  all  such  contracts.  The 
constitution  and  the  statute  clothe  municipalities  with  power 
to  control  their  streets  and  alleys,  and  protect  them  from  things 
injurious  and  dangerous  to  the  public;  hence  they  have  the 
power  to  make  all  reasonable  rules  and  regulations  for  the  erec- 
tion and  maintenance  of  poles  and  wires  for  telegraph  and  tele- 
phone companies.  Here  their  power  in  the  matter  ceases:  Detroit 
V.  Mutual  Gas-Light  Co.,  43  Mich.  594,  5  N.  W.  1039;  Grand 
Eapids  V.  Grand  Eapids  Hydraulic  Co.,  66  Mick  606,  33  N.  W. 
749;  Saginaw  v.  Swift  Electric  Light  Co.,  113  Mich.  660,  72 
N.  W.  6;  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.,  64  Fed.  159; 
New  Orleans  v.  Great  Southern  Teleph.  etc.  Co.,  40  La.  Ann.  41, 
8  Am.  St.  Rep.  502,  3  South.  533;  Quincy  v.  Bull,  106  111.  337; 
Hudson  Tel.  Co.  v.  Mayor  etc.,  49  N.  J.  L.  303,  60  Am.  Rep. 
619,  8  Atl.  123;  Areata  v.  Areata  etc.  E.  R.  Co.,  92  Cal.  639, 
28  Pac.  676. 
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Since  the  argument,  counsel  for  defendant  have  called  our  at- 
tention to  the  recent  case  of  Kichmond  v.  Southern  Bell  Teleph. 
etc.  Co.,  174  U.  S.  761,  19  Sup.  Ct.  Eep.  778.  The  company  in 
that  case  was  acting  under  a  law  of  Congress,  and  claimed  the 
right  under  the  act  of  Congress  to  use  the  streets  without  in- 
terference by  the  city  authorities.  The  circuit  court  of  appeals 
held  that  the  rights  and  privileges  granted  by  the  act  of  Con- 
gress were  subject  to  the  lawful  exercise  of  the  police  power 
belonging  to  the  state  or  its  municipalities.  This  holding  was 
affirmed  by  the  supreme  court.  That  case  is  no  authority  for 
the  action  of  the  common  council  in  the  case  before  us.  The 
city  of  Eichmond  had,  through  its  common  council,  adopted  an 
ordinance  prescribing  the  terms  under  which  the  telephone  com- 
pany might  use  its  streets.  The  reasonableness  of  that  ordi- 
nance was  not  questioned. 

The  question  is  not,  as  counsel  for  the  defendant  state,  the 
right  to  regulate  the  use  of  its  public  streets.  This  right  ia 
conceded  by  the  complainant,  and  in  the  petitions  it  ^^^  pre- 
sented to  its  common  council.  The  action  of  the  council  is 
practically  prohibitive  of  the  use  of  the  streets.  The  defend- 
ant city,  by  its  act  of  incorporation,  obtained  no  other  or  greater 
rights  or  control  over  the  complainant  than  the  village  had  over 
it  and  its  assignor.  Both,  under  the  police  power  inherent  in 
municipalities,  possessed  the  right  of  reasonable  regulation. 
The  city  succeeded  to  the  rights  of  the  village  of  St.  Joseph, 
and  was  in  fact  the  same  body  politic:  Grand  Eapids  v.  Grand 
Eapids  Hydraulic  Co.,  66  Mich.  606,  33  N.  W.  749. 

In  reason  and  authority,  it  was  the  clear  duty  of  the  defendant 
to  act  upon  the  petitions  presented  to  its  common  council  by  the 
complainant,  and  to  establish  reasonable  rules  and  regulations 
for  the  erection  of  poles  and  the  stretching  of  wires.  The  de- 
cree in  this  respect  is  affirmed.  Decree  will  be  entered  in  this 
court  in  accordance  with  this  opinion,  and  the  defendant  given 
thirty  days  after  service  upon  its  mayor  of  a  certified  copy  of  the 
decree  to  adopt  rules  and  regulations  in  accordance  therewith. 
Complainant  will  recover  the  costs  of  both  courts. 

The  other  justices  concurred. 


FRANC?HIRE.— A  TRANSFER  of  a  corporate  franchise  cannot 
be  made  without  the  authority  of  the  sovereign  grantor:  See  Bruns- 
wick etc.  Co.  v.  United  Gas  etc.  Co.,  85  Me.  532,  27  AtL  525,  36 
Am.  St.  Rep.  885,  and  monographic  note  thereto^ 
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BREWER  T.  CHASE. 
[121  lilch.  526.  80  N.  W.  575.] 

LIBEL— REPETITION.— If  an  article  Is  libelous  per  se,  the 
author  cannot  protect  himself  by  showing  that  he  has  only  re- 
peated what  he  has  heard,  but  he  must  also  show  the  truth  of  the 
fttatement. 

LIBEL— REPETITION.— The  rule  that  the  whole  of  a  libel 
must  be  justified  to  entitle  the  defendant  to  protection  applies  to 
repetitions  of  a  libel  heard  from  others,  as  well  as  to  original  ar- 
ticles. 

LIBEL— INSTRUCTIONS.— If  the  court  has  properly  de- 
cided that  an  article  published  is  libelous  per  se,  it  is  error  to  in- 
struct the  jury  in  such  manner  as  to  permit  it  to  determine  that 
the  article  is  not  libelous. 

LIBEL — EVIDENCE.— A  general  Inquiry  regarding  rumors, 
publications,  and  testimony  upon  other  trials,  and  the  opinions  of 
witnesses  as  to  the  effect  thereof,  upon  the  character  of  the  plain- 
tiff In  a  suit  for  libel.  Is  not  admissible  in  evidence  on  the  issue 
as  to  the  truth  of  such  libel. 

LIBEL  —  PUBLICATION  IN  ANSWER  TO  — MALICE — 
PRIVILEGE.- A  publication  which  Is  fairly  an  answer  to  a  libel, 
published  in  good  faith  for  the  purpose  of  repelling  the  charge,  and 
not  with  malice.  Is  privileged,  though  false.  The  court  must  de- 
termine whether  the  occasion  is  one  which  justifies  such  publica- 
tion, but  the  question  of  good  faith  is  for  the  jui^. 

LIBEL— PUBLICATION  IN  ANSWER  TO— PRIVILEGE.— 
A  publication,  made  in  answer  to  a  libel,  to  be  privileged,  must  be  in 
the  nature  of  an  answer  like  an  explanation  or  denial,  and  must 
have  some  connection  with  the  charge  sought  to  be  repelled, 

LIBEL— EVIDENCE  OP  PROVOCATION.— In  an  action  for 
libel  based  upon  a  published  reply  to  a  libelous  article  previously 
published,  the  latter  is  admissible  In  evidence  as  showing  a  provo- 
cation. 

LIBEL— EVIDENCE— MITIGATION  OP  DAMAGES.— The 
fact  that  defendant  in  an  action  for  libel  had  heard  the  plaintlCC 
charged  with  the  offenses  enumerated  In  the  libelous  article  may 
be  shown  in  mitigation  of  damages,  but  proof  of  rumors  or  state- 
ments of  such  nature  heard  by  others  than  the  defendant  are  not 
admissible  in  evidence. 

B.  T.  0.  Clark  and  Shields  &  Shields,  for  the  appellant. 

W.  P.  Van  Winkle,  L.  E.  Hewlett,  and  H.  C.  Smith,  for  the 
appellee. 

'^^'^  HOOKER,  J.  The  plaintiff  is  the  publisher  and  pro- 
prietor of  a  newspaper  named  the  "Livingston  Herald."  His 
action  is  for  libel,  based  upon  an  article  published  in  the  **LiT- 
ingston  Republican"  at  the  instigation  of  the  defendant,  and 
over  his  signature.  The  defendant  filed  a  plea  of  the  general 
issue,  accompanied  by  a  notice  that  he  would  prove  the  truth  of 
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the  several  charges  as  made.  A  verdict  of  not  guilty  was  re- 
turned, and  the  plaintiff  has  brought  error. 

**^®  We  think  the  article  libelous  per  se,  as  it  charges  the 
plaintiff  with  having  committed  several  crimes  and  disgraceful 
and  degrading  acts.  While  the  article  does  not  state  explicitly 
that  the  plaintiff  had  committed  these  acts,  it  says  that  the 
author  was  informed  that  he  had  done  so,  and  that  witnesses  had 
80  testified,  and  that  records  showed  that  the  plaintiff  had  been 
arrested  for  crime.  The  substance  of  the  charge  is  that  the  acts 
were  committed,  and  the  author  cannot  shelter  himself  by 
showing  that  he  only  said  what  he  had  heard.  The  authorities 
are  harmonious  that  such  statements  are  merely  repetitions  of 
the  charge,  and  none  the  less  so  because  the  statement  was  that 
another  had  made  such  charge.  In  Newell  on  Slander  and 
Libel,  350,  it  is  said  that:  "Every  repetition  of  a  slander  orig- 
inated by  a  third  person  is  a  willful  publication  of  it,  rendering 
the  person  so  repeating  it  liable  to  an  action.  *Tale-bearers  are 
as  bad  as  tale-makers/  And  it  is  no  defense  that  the  speaker 
did  not  originate  the  scandal,  but  heard  it  from  another,  even 
though  it  was  a  current  rumor,  and  he  in  good  faith  believed  it 
to  be  true.  Nor  is  it  any  defense  that  the  speaker  at  the  time 
named  the  person  from  whom  he  heard  the  scandal.  A  man 
cannot  say,  'There  is  a  story  in  circulation  that  A  poisoned  his 
wife,*  or  *B  picked  C's  pocket  in  the  omnibus,'  or  that  *D  has 
committed  adultery,'  and  relate  the  story,  and,  when  called  upon 
to  answer,  say:  'There  was  such  a  story  in  circulation;  I  but  re- 
peated what  I  heard,  and  had  no  design  to  circulate  it  or  confirm 
it';  and  for  two  very  plain  reasons:  1.  The  repetition  of  the 
etory  must,  in  the  nature  of  things,  give  it  currency;  and  2. 
The  repetition  without  the  expression  of  disbelief  will  confirm 
it.  The  danger — an  obvious  one — is  that  bad  men  may  give 
currency  to  slanderous  reports,  and  then  find  in  that  currency 
their  own  protection  from  the  just  consequence  of  a  repetition." 

In  a  Massachusetts  case  (Kenney  v.  McLaughlin,  6  Gray,  3, 
66  Am.  Dec.  345)  cited  by  Newell,  the  trial  court  instructed  the 
jury  that:  "If  the  defendant  merely  said  that  there  was  a  story 
in  circulation  of  the  kind  set  forth  in  the  writ,  and  did  not  say 
so  with  any  purpose  or  design  to  extend  its  circulation,  •***  or 
in  any  degree  to  cause  the  person  whom  she  addressed  to  believe 
or  suspect  the  charge  which  the  story  imputed  to  be  true,  or  to 
add  to  it  any  sanction  or  authority  of  her  own,  or  to  give  to  it 
any  further  circulation  or  credit,  and  it  was  true  that  such  a 
story  was  in  circulation,  it  would  not  be  actionable  to  say  so." 
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The  appellate  court  reversed  the  judgment,  saying:  "The 
iBtory  uttered  or  repeated  by  the  defendant  contains  a  charge 

against  the  plaintiff  of  a  nature  to  destroy  her  reputation 

It  is  no  answer  in  any  forum  to  say  that  she  only  repeated  the- 
story  as  she  heard  it.  If  the  story  was  false  and  slanderous,. 
she  must  repeat  it  at  her  periL  There  is  safety  in  no  other 
rule." 

In  McPherson  v.  Daniels,  10  Bam.  &  C.  363,  it  was  held  that 
If  A.  said  of  X.  that  he  was  a  thief,  and  C.  publishes  that  A.  said 
that  X.  was  a  ihief,  in  a  certain  sense  C.  would  publish  the  truths 
but  not  in  a  sense  that  would  constitute  a  defense.  C.*8  pub- 
lication would  in  fact  be  but  a  repetition  of  A.*8  words. 

In  Odgers  on  Libel  and  Slander,  173,  it  is  said:  "This  rule 
that  the  whole  of  the  libel  must  be  justified  to  enable  the  de- 
fendant to  succeed  applies  to  all  cases  of  reported  speeches  or 
repetitions  of  slander.  Thus,  if  the  libel  complained  of  be,  'A  B 
said  that  plaintiff  had  been  guilty  of  fraud/  etc.,  it  is  no  avail 
to  plead  that  A  B  did  in  fact  make  that  statement  on  the  occa- 
sion specified.  Each  repetition  is  a  fresh  defamation,  and  the 
defendant,  by  repeating  A  B's  words,  has  made  them  his  own, 
and  is  legally  as  liable  as  if  he  had  invented  the  story  himself. 
The  only  plea  of  justification  which  will  be  in  answer  to  the 
action  must  not  merely  allege  that  A  B  did  in  fact  say  so,  but 
must  go  on  to  aver,  with  all  necessary  particularity,  that  every 
word  which  A  B  is  reported  to  have  said  is  true  in  substance  and 
in  fact.  In  short,  a  previous  publication  by  another  of  the 
same  deffamatory  words  is  no  justification  for  their  repetition.'*' 

We  cannot  say  that  the  evidence  did  not  warrant  this  verdict, 
because  we  have  not  all  of  the  testimony  before  us.  An  ex- 
amination of  the  charge  leads  us  to  believe  that  the  jury  may 
have  based  the  verdict  on  a  belief  of  '^^^  the  literal  truth  of  the 
language  us<ed  in  the  article  sued  upon  as  a  full  justification. 
tThe  charge  consisted  mainly  of  requests.  The  following  re- 
quest of  the  defendant  was  given:  **I  charge  you  the  pl^tifl 
cannot  recover  if  you  are  satisfied  that  the  defendant  has  fairly 
established  the  truth  of  the  publication  sued  upon  subetan- 
tially  as  the  publication  is  set  forth  in  the  plaintiff's  declara- 
tion; that  is,  as  I  understand  it,  the  reputation  of  the  alleged 
libelous  article  as  shown  by  the  paper  published." 

By  this  the  jury  might  well  conclude  that  it  was  unnecessary 
^for  the  defendant  to  show  that  the  plaintiff  had  been  guilty  of 
the  acts  charged,  and  that  it  was  sufficient  to  find  that  he  had 
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Ijeen  accused  of  them.  This  would  not  be  proof  of  the  sul>- 
«tance  of  the  charge,  and  would  not  constitute  a  justification. 

Again,  one  of  the  plaintiff's  requests  was  to  the  effect  that 
-the  article  was  libelous  per  se.  The  court  properly  gave  this. 
JBut  this  was  followed  by  a  series  of  requests,  covering  nearly 
«very  charge  contained  in  the  article,  of  which  the  following  is 
m  sample:  "In  considering  this  article,  you  should  consider  the 
trhole  together,  and  if,  from  all  the  statements  in  this  article, 
you  do  not  believe  that  an  ordinary  person  reading  the  same 
would  fairly  understand  that  defendant  intended  to  charge  that 
plaintiff  had  been  guilty  of  burglary,  then  the  plaintiff  cannot 
-recover  for  this  charge.'* 

Thus,  after  telling  the  jury  that  the  article  was  libelous  per 
ee,  the  court  allowed  them  to  find  that  it  was  not  libelous.  As 
We  have  said,  we  consider  the  article  libelous  per  se,  and  it  fol- 
lows that  the  jury  s-hould  not  have  been  permitted  to  say  that 
it  was  not.  The  questions  to  be  submitted  to  them  were:  1. 
The  truth  or  falsity  of  the  statements;  2.  The  question  of  dam- 
Ages. 

The  record  is  a  long  one,  and  many  questions  are  raised. 
Hn  view  of  a  possible  retrial  of  the  case,  we  should,  perhaps, 
-Tefer  to  some  of  them.  The  plaintiff  called  one  Barnes,  by 
whom  he  proved  that  the  defendant  caused  the  publication  *^* 
of  the  article  in  the  newspaper  of  the  witness.  He  also  gave 
«om6  testimony  regarding  the  circulation  of  his  paper.  His 
entire  direct  testimony  appears  upon  a  single  page  of  the  record. 
Upon  cross-examination,  the  defense  proved  the  previous  pub- 
lication of  a  series  of  articles  in  plaintiff's  paper,  and  the  opinion 
of  the  witness  that  they  led  to  the  publication  sued  upon,  and 
introduced  the  articles  in  evidence.  The  witness  was  then  per- 
mitted to  testify  at  length  as  to  current  reports  regarding  the 
plaintiff  in  relation  to  the  charges  contained  in  the  article  sued 
«pon,  viz.,  that  the  plaintiff  had  been  arrested  for  burglary  at 
the  expense  of  the  taxpayers,  and  that  he  had  heard  a  witness 
testify  in  justice's  court  that  plaintiff  had  committed  a  forgery, 
and  that  he  embezzled  property,  and  about  the  arrest  of  the 
plaintiff  for  trouble  with  a  woman.  In  short,  he  wa«  allowed  to 
testify  to  all  sorts  of  rumors,  and  to  follow  it  up  by  stating  that, 
in  his  opinion,  the  trial  for  assault  and  battery  "showed  plain- 
tiff up  pretty  dark."  He  was  also  allowed  to  state  that  these 
rarious  reports  were  published  from  time  to  time  in  his  paper, 
^nd  circulated,  and  the  papers  were  introduced  in  evidence. 
We  think  it  much  more  orderly  for  a  special  defense,  like  that 
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of  truth  in  an  action  for  libel,  to  be  made  by  the  defense  after 
the  plaintiff's  case  is  closed.  But,  whether  it  may  be  gone  into 
on  cross-examination  or  not,  it  was  not  competent  to  enter  upon 
a  general  inquiry  regarding  rumors  and  publications  and  testi- 
mony upon  other  trials,  and  the  opinion  of  the  witness  as  to 
the  effect  upon  plaintiff's  character.  Again,  if  the  defendant 
desired  to  show  that  he  published  an  article  upon  information, 
and  an  honest  belief  of  truth,  the  natural  course  would  be  to,i 
show  in  an  orderly  way  his  information,  and  his  reliance  upoii:. 
it,  and  the  rectitude  of  his  intentions,  rather  than  to  enter  upon 
a  general  investigation  of  plaintiff's  history,  and  the  opinion  of 
members  of  the  public  regarding  it:  Wolff  v.  Smith,  112  Mich. 
360,  70  N.  W.  1010. 

The  claim  is  made  that  the  publication  was  privileged.  The 
libel  complained  of  charged  defendant  with  corruption  •"**  in 
office.  To  repel  that  statement,  the  defendant  undertook  to 
show  that  the  plaintiff  was  an  impostor,  and  really  had  no  in- 
terest in  the  public  welfare,  by  showing  his  past  acts  and  history, 
asserting  that  the  only  thing  of  which  he  could  boast  was  that 
he  had  always  escaped  the  vigilance  of  the  law.  Proceeding,  he 
«aid:  1.  That  the  records  showed  that,  many  years  before, 
plaintiff  had  been  arrested  for  burglary,  and  put  the  people  to 
much  expense;  2.  That  he  was  subsequently  charged  and  ar- 
rested for  burglary  from  a  dwelling;  3.  That  he  had  been 
informed  that  plaintiff  had  been  arrested  for  forgery  of  a  note ; 
that  he  settled  (he  provied  another)  the  note,  and  saved  himself 
from  state  prison;  4.  That  he  sold  sewing-machines,  and  em- 
bezzled the  property  received  in  payment;  5.  That  defendant 
heard  a  woman  swear  on  the  stand  that  he  had  insulted  a 
woman;  6.  That  while  defendant  waa  sheriff,  the  plaintiff 
sought  to  have  him  arrest  a  woman  for  disturbing  the  peace, 
but  upon  investigation  he  (the  defendant)  became  satisfied  that 
he  sought  to  intimidate  the  woman  to  avoid  his  own  arrest;  that 
he  was  subsequently  arrested  for  assault  and  battery  for  com- 
mitting an  assault  upon  her,  and  the  case  disclosed  an  appalling 
history  of  the  plaintiff;  7.  That  his  neighbors  state  that,  at- 
tracted by  the  shrieks  of  his  wife,  they  found  him  threatening 
personal  violence  to  her  with  a  hoe;  8.  That  on  another  occa- 
sion he  tore  the  clothes  from  her  because  they  were  not  pleasing 
to  his  taste;  9.  That  afterward  he  caused  her  to  be  sent  to  the 
insane  asylum  at  the  public  expense;  that  some  persons  thought 
he  ought  to  be  made  to  pay  the  expense,  as  they  stated  that  they 
believed  him  to  be  to  blame  for  her  condition;  10.  That  soon 
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afterward  he  testified  in  court  that  he  was  worth  five  hundred 
dollars  above  debts  and  liabilities  from  execution,  in  direct  con- 
tradiction to  his  former  affidavit. 

It  is  contended  that  these  statements  were  privileged,  because 
made  in  self-defense,  upon  the  theory  that  they  discredit  the 
plaintiff,  and  show  him  unworthy  of  belief.  The  law  justifies 
a  man  in  repelling  a  libelous  charge  by  a  ^^^  denial  or  an  ex- 
planation, fie  has  a  qualified  privilege  to  answer  the  charge; 
and  if  he  does  so  in  good  faith,  and  what  he  publishes  is  fairly 
an  answer,  and  is  published  for  the  purpose  of  repelling  the 
charge,  and  not  with  malice,  it  is  privileged,  though  it  be  false. 
The  court  will  determine  whether  the  occasion  is  one  which  jus- 
tifies such  publication,  but  the  question  of  good  faith — ^1.  e., 
malice — is  for  the  jury.  It  must  not  be  supposed  that*  when  a 
libelous  article  is  published,  the  person  libeled  is  at  once  author- 
ized to  publish  any  and  all  kinds  of  charges  against  the  offender, 
upon  the  theory  that  they  tend  to  degrade  him,  and  thereby  dis- 
credit his  libelous  statements.  If  this  were  so,  every  libel  might 
be  answered  in  this  way,  and  the  most  disgraceful  charges  made, 
the  person  making  them  being  able  to  shelter  himself  behind 
his  belief  in  their  truth.  The  thing  published  must  be  some- 
thing in  the  nature  of  an  answer,  like  an  explanation  or  denial. 
Wh&t  is  said  must  have  some  connection  with  the  charge  that 
is  sought  to  be  repelled.  The  claim  is  made  that  anything 
which  tends  to  induce  a  disbelief  of  the  charge  is  privileged.  In 
support  of  this  proposition,  defendant's  brief  quotes  the  follow- 
ing: 

"In  some  eases,  so  we  have  seen,  the  plaintiff's  conduct  to- 
ward the  defendant  may  be  a  bar  to  the  action.  If  the  plaintiff 
has  attacked  the  defendant  in  the  newspaper,  and  the  defendant 
replies  without  undue  personality,  and  without  wandering  into 
extraneous  matters,  then  such  reply,  if  made  honestly  in  self- 
defense,  is  privileged":  Odgers  on  Libel  and  Slander,  306. 

"Every  man  has  a  right  to  defend  his  character  against  false 
aspersion.  It  may  be  said  that  this  is  one  of  the  duties  which 
he  owes  to  himself  and  to  his  family.  Therefore  communica- 
tions made  in  fair  self-defense  are  privileged.  If  I  am  attacked 
in  a  newspaper,  I  may  write  to  that  paper  to  rebut  the  charges, 
and  I  may  at  the  same  time  retort  upon  my  assailant,  where 
such  retort  is  a  necessary  part  of  my  defense  or  fairly  arises  out 
of  the  charges  he  has  made  against  me":  Odgers  on  Libel  and 
Slander,  228. 
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In  this  it  is  observable  that  the  rule  limits  the  privilege  to 
retorts  which  are  "necessary  to  the  defense,  or  fairly  '^^■*  arise 
out  of  the  charges  made."    But  the  language  should  be  viewed 
in  the  light  of  the  cases  upon  which  it  rests.  The  first  authority 
given  by  the  author  is  Senior  v.  Medland,  4  Jur.,  N.  S.,  1039. 
At  an  election  of  vestrymen,  the  plaintiff  accused  the  defendant 
of  neglecting  his  official  duties,  who  retorted  that  the  plaintiflE 
had  been  bribed  by  a  railway  company.     The  court  held  that  it 
was  not  privileged  for  it  was  n^t  made  in  self-defense,  yet,  if 
true,  it  would  tend  to  discredit  him.     In  Huntley  v.  Ward,  6 
Com.  B.,  N".  S.,  514,  the  plaintiff  caused  his  attorney  to  write 
to  the  defendant  a  letter  demanding  payment  of  an  alleged  debt. 
The  defendant  replied  by  a  letter   containing    aspersions   on 
plaintiff's    character.     It    was  claimed  to  be  privileged.     The 
court  held  otherwise.     Willes,  J.,  said:  "There  are,  however,  cer- 
tain excepted  cases  where  a  communication  is  privileged,  though 
prima  facie  libelous.     But  these  are  cases  where  the  matter  is 
written  in  the  assertion  of  some  legal  or  moral  duty,  or  in  self- 
defense,  and  the  thing  is  done  honestly,  and  without  sinister 
motive,  and  in  the  bona  fide  belief  in  the  truth  of  the  statement 
at  the  time  of  making  it.     In  such  cases,  no  matter  how  harsh, 
hasty,  untrue,  or  libelous  the  publication  would  be  but  for  the 
circumstances,  the  law  declares  it  privileged,  because  the  amount 
of  public  inconvenience  from  the  restriction  of  freedom  of  spoech 
or  writing  would  far  outbalance  that  arising  from  the  infliction 
of  a  private  injury.     Therefore,  upon  principles  of  public  policy, 
such  communications  are  protected.     The  question  is  whether 
the  letter  in  the  present  case  falls  within  that  category.     It  ap- 
pears to  me  that  the  principle  does  not  apply.     There  was  no 
legal  or  moral  duty  to  be  discharged  by  writing  a  letter  to  the 
plaintiff's  attorney  heaping  abuse  upon  his  client.     It  was  not 
written  either  in  assertion  of  or  defense  against  any  claim,  and 
therefore  does  not  fall  either  within  the  principle  or  within  any 
of  the  decided  cases.     As  to  the  authorities  which  have  been 
cited,  one,  of  course,  at  once  assents  to  the  doctrine  that,  if  the 
communication  would  be  privileged  provided  the  statement  were 
made  honestly  and  bona  fide,  there  must  be  some  evidence  of 
sinister  motive  or  untruth  to  turn  the  scale,  and  to  take  the 
case  out  of  the  privileged  class.     If  that  were  not  so,  '^^^  the 
privilege  would  be  all  but  useless.     But,  to  entitle  him  to  the 
benefit  of  the  rule,  it  is  necessary  that  the  defendant  should 
make  out  that  the  circumstances  of  the  publication  were  such  as 
to  bring  the  case  within  it.     I  think  in  this  case  the  defendant 
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has  failed  to  do  that,  and  therefore  there  is  no  ground  for  dis- 
turbing the  verdict." 

In  Dwyer  v.  Esmonde,  L.  R.  2  Ir.  243,  it  was  held  that  a  pub- 
lication was  privileged  when  it  was  an  answer  to  charges,  and 
necessarily  libeled  the  plaintiff. 

In  Newell  on  Slander  and  Libel,  section  120,  page  519,  the 
author  says:  "Every  man  has  a  right  to  defend  his  character 
against  false  aspersion.  It  is  one  of  the  duties  which  he  owes 
to  himself  and  to  his  family.  Therefore,  communications  made 
in  fair  self-defense  are  privileged.  If  a  person  is  attacked  in  a 
newspaper,  he  may  write  to  the  paper  to  rebut  the  charges,  and 
may  at  the  same  time  retort  upon  his  assailant,  where  such  retort 
is  a  necessary  part  of  his  defense,  or  fairly  arises  out  of  the 
charges  he  has  made.  A  man  who  commences  a  newspaper 
war  cannot  subsequently  come  to  the  court  as  plaintiff  to  com- 
plain that  he  has  had  the  worst  of  the  fray.  But,  in  rebutting 
an  accusation,  the  party  should  not  state  what  he  knows  at  the 
time  to  be  untrue  or  intrude  unnecessarily  into  the  private  life 
or  character  of  his  assailant.  The  privilege  extends  only  to 
such  retorts  as  are  fairly  an  answer  to  the  attacks." 

In  Chaffin  v.  Lynch,  83  Va.  117,  1  S.  E.  803.  the  court  said: 
"Therefore,  if  a  communication  goes  beyond  the  occasion,  and 
language  is  used  which  unnecessarily  defames  the  plaintiff,  such 
language  is  not  considered  as  having  been  used  in  the  due  per- 
formance of  a  duty,  or  in  the  protection  of  the  defendant's  in- 
terest, and  is  not  privileged.  And  the  same  rule  applies  where 
the  publication  is  more  extensive  than  the  circumstances  of  the 
case  reasonably  require." 

In  O'Donoghue  v.  Hussey,  5  I.  R.  C.  L.  124,  it  was  held  that  it 
was  a  reasonable  mode  of  defense  for  a  person  whose  character 
and  conduct  had  been  assailed  in  a  public  newspaper  to  state 
publicly  that  his  assailant  was  known  to  be  a  person  in  the  habit 
of  making  misstatements.  But  ^^^  in  the  case  of  King  v. 
Staples,  And.  228,  one  Thomson  had  said  that  Staples  had 
asked  his  (Thomson's)  pardon  for  saying  that  he  (Thomson)  was 
married  to  one  Mrs.  W.  Staples  retorted  that  Thomson  was 
"scandalously  guilty  of  telling  a  lye  in  divers  companies."  The 
court  held  that,  while  a  denial  would  have  been  privileged,  the 
words  used  were  not,  saying  that  "nothing  tends  more  to  breach 
of  the  peace  and  to  bloodshed  than  the  word  *lye,'  as  nothing 
else  can  be  answered  to  it,"  and  the  defendant  was  held  crimi- 
nally liable.  But  the  cnse  of  O'Donoghue  v.  Hussey,  5  I.  R.  C. 
L.  124,  is  noticeable  for  another  reason,  as  it  may  be  inferable 
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from  it  that  any  retort  is  necessarily  privileged,  and  must  go  to- 
the  jury  upon  the  question  of  malice.  The  language  used  is  as. 
follows:  "It  occurs  to  us  that  these  cases  establish  this  prop- 
osition: That  if  a  party  choose  to  have  recourse  to  a  public  news- 
paper, and  publish  statements  reflecting  on  the  conduct  or  char- 
acter of  another,  the  aggrieved  party  may  have  recourse  to  the 
public  press  for  his  defense  and  vindication;  and  in  so  doing,  if 
he  reflects  on  the  conduct  or  character  of  his  assailant,  it  will  be  • 
for  the  jury  to  say  whether  he  did  so  honestly  in  self-defense^ 
or  was  actuated  by  malice  toward  the  party  who  originally  as- 
sailed him." 

It  is  at  least  doubtful  if  such  an  implication  was  intended,  but,,. 
if  that  should  be  admitted,  the  case  would  stand  alone.  That, 
case  was  reviewed  in  the  case  of  Murphy  v.  Halpin  (1874),  8  I.. 
E.  C.  L.  132,  by  Fitzgerald,  B.,  who  participated  in  the  former- 
case,  from  which  it  appears  that  his  understanding  was  that  the- 
court  did  determine  the  relevancy  and  connection  of  the  allegedi 
libels.  In  the  Murphy  case  the  court  passed  on  that  question^ 
and  decided  that  the  retort  was  not  privileged. 

The  overwhelming  w'eight  of  authority  supports  the  doctrine 
that  the  court  decides  whether  the  writing  is  one  within  a  qual- 
ified privilege:  See  Brown  v.  Croome,  2  Stark.  297;  Gassett  v:, 
Gilbert,  6  Gray,  97,  99;  Chaffin  v.  Lynch,  84  Va.  884,  6  S.  E. 
474;  Easley  v.  Moss,  9  Ala.  266;  Smith  v.  Smith,  73  Mich.  445,, 
16  Am.  ^''  St.  Rep.  694,  41  N.  W.  499;  13  Am.  &  Eng.  Ency.. 
of  Law,  422.  Our  own  ease  of  Myers  v.  Kaichen,  75  Mich.  272,. 
42  N.  W.  820,  impliedly  recognizes  the  doctrine.  In  Bacon  v.. 
Michigan  Cent  R.  R.  Co.,  66  Mich.  175,  33  N.  W.  181,  this  sub- 
ject is  discussed,  and  the  language  of  Baron  Parke  in  Toogoodl 
V.  Spyring,  1  Cromp.,  M.  &  R.  193,  approved,  L  e. :  "That  if  such 
communications  are  fairly  warranted  by  any  reasonable  occa- 
sion or  exigency  and  honestly  made,  such  communications  are- 
protected  for  the  common  convenience  and  welfare  of  society; 
and  the  law  has  not  restricted  the  right  to  make  them  withim 
any  narrow  limits":  See,  also,  Pollasky  v.  Minchener,  81  Mich.. 
283,  21  Am.  St.  Rep.  516,  46  N.  W.  6;  Gam  v.  Lockard,  108^ 
Mich.  198,  65  N.  W.  764;  Harrison  v.  Howe,  109  Mich.  480,  ST 
N.  W.  527. 

In  the  case  of  Smith  v.  Smith,  73  Mich.  445,  16  Am.  St.  Rep^ 
594,  41  N.  W.  499,  the  occasion  was,  in  a  sense,  one  where  th& 
defendant  was  privileged  to  publish  his  wife,  and  the  publication^ 
was  relevant  to  the  subject,  though  excessive;  and  it  was  held  not 
error  against  the  defendant  to  submit  the  question  to  the  jury^ 
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It  does  not  follow  that  an  irrelevant  charge  must  be  submitted 
to  a  jury  to  determine  whether  it  is  excessive,  for  such  cannot 
be  privileged  under  any  circumstances. 

In  Smith  ?.  Youmans,  3  Hill  (S.  C),  85,  the  court  said:  "In 
general,  however,  where  it  appears  on  the  plaintiff's  showing, 
or  on  evidence  produced  by  the  defendant,  that  the  publication 
was  made  on  such  an  occasion  or  under  such  circumstances  as 
have  been  specified,  and  that  the  words  were  spoken  bona  fide 
in  the  discharge  of  some  legal  or  moral  duty,  rendered  necessary 
t)y  the  exigencies  of  society,  the  occasion  affords  a  prima  facie 
presumption  to  rebut  the  inference  of  malice,  and  the  plaintiff 
wrould  fail  without  further  proof:  See  4  Starkie  on  Evidence, 
€63,  and  the  cases  there  cited."  See  Hart  v.  Reed,  1  B.  Mon. 
166,  35  Am.  Dec.  179;  Gray  y.  Pentland,  4  Serg.  &  R.  424; 
Plitcraft  V.  Jenks,  3  Whart.  161. 

In  Dwyer  ▼.  Esmonde,  11  I.  R.  C.  L.  542,  it  was  said:  *^*® 
'Tet  affirmative  allegations  of  misconduct  of  the  party  who  has 
libeled  another,  made  in  reply,  if  unconnected  with  the  conduct 
charged  in  the  first  publication,  and  not  mere  matter  of  excess, 
Are  not  privileged." 

A  unique  case  upon  this  subject  is  Pasquin's  Case,  unreported, 
-except  as  referred  to  in  Tabart  v.  Tipper,  1  Camp.  351.  In  that 
case  it  is  said  that,  when  it  appeared  that  the  plaintiff's  own 
publications  were  libelous  and  scandalous.  Lord  Kenyon  threw 
his  manuscript  at  the  plaintiff's  head,  and  dismissed  him  from 
the  court  with  infamy. 

The  case  that  goes  the  furthest  toward  supporting  the  defend- 
ant's claim  is  Goldberg  v.  Dobberton,  46  La.  Ann.  1303,  16 
South.  192.  In  the  syllabus  it  is  said:  "The  interchange  of  op- 
probrious epithets  and  mutual  vituperation  and  abuse  will  justify 
4  jud^e  in  approving  a  verdict  for  the  defendant,  although  the 
elanderouB  words  were  proved;  and  a  verdict  rendered  in  such  a 
■case  wUl  not  be  disturbed  by  the  supreme  court." 

Copious  notes  upon  this  subject  will  be  found  in  28  L.  R. 
Ann.  721,  from  which  it  will  be  seen  that  the  Louisiana  case  is 
-exceptional.  Numerous  authorities  are  cited  which  are  not  re- 
peated here. 

The  charges  to  which  we  have  called  attention  have  no  connec- 
tion with  the  charge  of  corruption  in  office,  previously  made  by 
the  plaintiff.  The  only  claim  made  for  these  is  that  they  dis- 
credit him.  We  have  called  attention  to  one  case  where  it 
was  held  that  a  retort  that  the  libelant  was  known  to  be  in  the 
liabit  of  making  misstatements  was  privileged,  but  that  is  a  dif- 
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ferent  matter  from  asking  the  public  to  infer  tliat  tKe  charge 
contained  in  the  libel  was  untrue  because  some  one  had  accused 
the  libelant  of  some  misconduct  which  had  no  connection  with 
the  alleged  libel;  as  that  he  had  cheated  someone  in  a  horse 
trade,  or  had  committed  assault  and  battery  upon  one,  or  had 
been  accused  of  some  criminal  act,  or  was  a  man  of  low  character 
and  bad  habits.  It  seems  to  us  manifest  that  very  little,  if  any, 
of  this  alleged  libel,  was  relevant  ^^^  to  the  charge  which  called^ 
it  forth,  and  therefore  that  it  was  not,  as  a  whole,  privileged. 
It  does  not  follow  that  the  previous  articles  published  by  the 
plaintiff  were  not  admissible  in  mitigation  as  showing  provoca- 
tion. 

Another  subject  should  be  referred  to  in  this  connection. 
Much  testimony  was  admitted  tending  to  show  that  the  plaintiff 
had  been  charged  with  the  offenses  described  in  the  alleged  libel. 
It  was  competent  to  show  in  mitigation  of  damages  that  the  de- 
fendant had  heard  that  such  charges  had  been  made,  but  it  was 
imimportant  whether  other  persons  had  heard  them  or  not. 
The  case  of  Wolff  v.  Smith,  113  Mich.  360,  70  N.  W.  1010,  is 
in  point.  It  was  insisted  that  it  was  competent  to  show  that 
the  statements  contained  in  the  libel  were  literally  true,  whether 
the  charges  which  they  reflected  were  true  or  not.  "We  have  al- 
ready shown  that  it  was  necessary  to  prove  the  truth  of  the  latter 
to  make  out  a  justification.  Nothing  less  would  do.  It  was 
incompetent  to  prove  the  former,  because,  not  being  privileged, 
they  could  not  amount  to  a  defense,  and,  had  they  been  privi- 
leged they  would  have  amounted  to  a  defense,  though  false, 
unless  stated  maliciously.  Whether  stated  maliciously  or  not 
would  not  depend  upon  the  truth  of  the  charges  of  arrest,  etc., 
but  upon  defendant's  information  and  belief  upon  such  subjects. 
Proof  that  the  gist  of  the  charges  was  true  would  tend  to  show 
belief  as  well  as  justification.  Proof  that  others  had  heard 
rumors  or  statements  tended  to  prove  neither  that  the  defendant 
had  heard  them  nor  that  he  believed  them. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


LIBEI^-REPETITTON.— The  fact  that  a  libel  Is  but  a  repetition 
■of  one  previously  existing  does  not  justify  it,  and  will  not  be  re- 
■ceived  in  evidence  as  a  complete  defense:  See  the  monographic 
note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  342; 
World  Pab.  Co.  v.  Mullen,  43  Neb.  126,  47  Am.  St.  Rep.  737,  61  N. 
W,  108;  Upton  v.  Hume.  24  Or.  420,  41  Am.  St.  Rep.  863,  33  Pac. 
^0,  Whether  in  actions  for  libel  or  slander  the  defendant  may 
prove  in  mitigation  of  damages  that  he  did  not  originate  the  de- 
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famatory  eharge,  is  considered  in  Hoboken  Printing  etc.  Co.  v. 
Kahn,  58  N.  J.  L.  359,  55  Am.  St.  Eep.  609,  and  note  thereto,  3a 
AtL  882.  1060. 

LIBELf— OPINION  EVIDENCE.— In  an  action  for  libel  it  is  not 
competent  for  a  witness  to  give  liis  opinion  as  to  the  purpose  of 
the  defendant  In  making  the  alleged  libelous  publication:  Soloman 
V.  American  Mercantile  Exchange,  93  Me.  436,  74  Am.  St.  Rep.  366, 
45  AtL  510;  or  as  to  the  meaning  of  such  publication:  See  the  mono- 
graphic note  to  Dickson  v.  Stat€,  53  Am.  St.  Eep.  700. 

LIBEL— EVIDENCE  OF  PROVOCATION.— In  a  criminal  pros^ 
cution  for  libel  the  defendant  may  show  in  mitigation  that  the  libel 
was  provoked  by  a  libel  upon  him  by  the  prosecuting  witness: 
Hartford  v.  State,  96  Ind.  461,  49  Am.  Rep.  185.  See,  too,  De  Camp 
T.  Archibald,  50  Ohio  St.  618,  40  Am.  St  Rep.  692.  35  N.  E.  1056. 


CLAWSON  ▼.  CITIZENS'  MUTUAL  FIRE  INSURANCE 

COMPANY. 

[121  Mich.  591,  80  N.  W.  573.] 

INSURANCE— FALSE  REPRESENTATIONS— WAIVER.— 
If  a  tenant  by  the  entirety  procures  insurance  on  a  building  on  the 
land,  stating  in  his  application  that  he  holds  the  title  by  "deed," 
and  receives  a  policy  conditioned  that  it  shall  be  void  "if  the  in- 
terest of  the  insured  be  other  than  unconditional  and  sole  owner- 
ship, or  if  the  subject  of  Insurance  be  a  building  on  ground  not 
owned  by  the  insured,  in  fee  simple,  he  is  entitled  to  recover  if 
not  guilty  of  willful  misrepresentation,  on  the  ground  that  such  ap- 
plication is  sufficient  to  put  the  insurer  on  inquiry  as  to  the  nature 
of  the  insured  title,  and  that  by  issuing  the  policy  without  inquiry 
the  condition  in  the  policy  is  waived. 

INSURANCE— INSURABLE  INTEREST.— An  estate  by  en- 
tirety is  an  insurable  Interest  In  the  whole  premises. 

G.  S.  Wilson  and  C.  A.  Blair,  for  the  appellant. 

G.  C.  Fox,  for  the  appellee. 

*^»*  HOOKER,  J.  The  plaintiff  procured  a  policy  of  insur- 
ance from  the  defendant  company.  The  application  was  made 
upon  a  printed  blank  furnished  by  the  defendant's  agent,  who 
wrote  the  answers  to  the  questions  contained  thereon,  as  given 
by  the  plaintiff,  To  the  sixth  question,  "What  is  your  title?" 
the  plaintiff  answered,  and  the  agent  wrote,  "Deed."  The  ap- 
plication concluded  with  the  following  clause:  "In  considera- 
tion of  the  protection  afforded  by  the  company,  it  is  hereby 
agreed  on  the  part  of  the  applicant  that  he  will  abide  by  the 
regulations  of  the  company  as  contained  in  their  policy,  and 
pay  his  equitable  proportion  of  the  rate  necessary  to  pay  losseft 
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and  expenses,  not  exceeding  the  sum  specified  in  this  applica- 
tiou,  during  the  life  of  the  policy." 

The  application  was  sent  to  the  home  office,  which  issued  and 
forwarded  the  policy,  which  was  the  Michigan  standard  form. 
It  contained  the  following  provision:  "This  entire  policy 
shall  be  void  if  the  insured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  circumstajice  concern- 
ing this  insurance  or  the  subject  thereof;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated  herein;  ....  or  if 
the  interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership;  or  if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple.'* 

On  February  18,  1898,  the  property  insured,  including  a 
building,  was  destroyed  by  fire.  On  March  8th,  proof  •***  of 
loss  was  made  on  a  blank  furnished  by  an  agent  of  the  defend- 
ant, when  it  appeared  that  the  plaintiff  and  his  wife  held  title 
to  the  premises  under  a  deed  which  made  them  tenants  by  the 
entirety.  Thereupon  the  defendant  refused  to  pay  the  loss,  and 
this  action  was  brought. 

Two  points  are  raised  in  the  brief  of  the  appellant:  1.  That 
the  application  misrepresented  the  plaintiff's  title;  2.  That  the 
policy  is  void  under  the  provisions  quoted. 

The  cause  was  tried  by  the  court,  and  written  findings  were 
fil€d.  The  court  found  that  there  was  neither  fraudulent  mis- 
representation nor  concealment  of  the  plaintiff's  title,  and  held 
that  the  provisions  of  the  policy  were  waived.  The  defendant 
has  appealed. 

It  is  contended  that  the  statement  that  the  title  waa  held  by 
deed  was  equivalent  to  a  representation  that  plaintiff  held  title 
in  fee,  whereas  he  had  no  inheritable  title,  being  neither  a  ten- 
ant in  common  nor  an  ordinary  joint  tenant,  as  his  wife  had  a 
right  of  survivorship  of  which  he  oould  not  devest  her,  and 
might  become  sole  owner  in  fee  at  his  death.  The  conditions 
of  the  policy  are  valid,  and  there  ifi  nothing  in  the  findings  to 
excuse  the  plaintiff  from  not  knowing  that  they  were  in  the 
poHcy.  It  is  also  true  that  the  plaintiff's  title  did  not  meet  the 
requirements  of  such  conditions,  and  that  he  should  not  have 
been  permitted  to  recover,  unless  the  conditions  were  waived. 
The  policy  indicates  that  risks  upon  property,  the  sole,  absolute^ 
and  unconditional  title  to  which  is  not  in  the  insured,  are  not 
desired,  and,  if  taken  at  all,  will  be  confined  to  cases  where  it  is 
expressly  so  provided.  In  such  cases  these  conditions  are 
vaived,  and  wherever  the  writings  which  constitute  the  contract 
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show  an  express  waiver,  or  facts  which  may  be  said  to  put  the 
company  upon  inquiry  in  relation  to  the  title,  it  is  not  unreason- 
able to  say  that  there  is  such  waiver.  A  contract  of  insurance 
is  executed  by  the  insured  by  payment  of  the  premium,  while  it 
is  executory  by  the  company.  If,  after  a  fire,  it  turns  out  to  be 
void,  there  is  little,  if  any,  loss  to  the  company,  for,  •***  at  most, 
it  must  refund  the  premium;  but  to  the  insured  the  loss  is 
greater.  Holding  a  policy  void  in  a  case  of  this  kind  is  akin  to 
enforcing  a  forfeiture,  and  there  is  no  hardship  in  holding  the 
company  to  the  utmost  good  faith.  The  application  asked  the 
plaintiff  to  state  by  what  title  he  held  this  property,  which 
neither  the  application  nor  policy  described  as  "his."  His  re- 
ply was,  "Deed."  This  did  not  convey  any  information  upon 
the  question  of  his  sole  and  absolute  ownership  in  fee,  for  bis 
deed  might  be  any  kind  of  a  deed,  and  it  might  purport  to  con- 
vey any  of  the  numerous  estates  lees  than  a  fee  simple  that  may 
be  conveyed  by  deed.  It  was  a  representation  that  he  had  a 
deed  of  the  entire  parcel,  but  the  estate  sought  to  be  conveyed 
by  the  deed  was  not  intimated.  The  agent  knew  that,  and  the 
home  office  knew  it  when  the  policy  was  issued,  and  we  think  it 
no  injustice  to  hold  that  the  company  intended  to  insure  what- 
ever insurable  interest  he  had  in  the  entire  premises. 

We  do  not  mean  to  be  understood  that  the  company  was  not 
justified  in  believing  that  his  deed  covered  the  entire  premises. 
Had  it  covered  but  the  south  one-fourth,  or  the  undivided  one- 
fourth,  or  any  other  aliquot  part,  we  might  say  that  it  was  a  mis- 
representation, and  that  the  clear  implication  was  that  the 
plaintiff  had  title  by  deed  to  the  property  that  he  was  insuring, 
upon  which  the  company  had  the  right  to  rely.  The  case  of 
Miotke  V.  Milwaukee  etc.  Ins.  Co.,  113  Mich.  166,  71  N.  W.  463, 
discusses  a  similar  question,  although  the  circumstances  under 
which  the  policy  was  taken  were  different.  The  plaintiff  had 
an  estate  well  known  to  the  law  in  the  entire  parcel.  It  was  not 
an  absolute  estate  in  fee,  but  it  might  ripen  into  one.  The 
character  of  his  holding  was  discussed  by  Mr.  Justice  Moore  in 
the  recent  case  of  Dickey  v.  Converse,  117  Mich.  449,  72  Am. 
St.  Rep.  668,  76  N.  W.  80.  This  was  an  insurable  interest  in 
the  whole,  and  one  which  the  defendant  was  bound  to  know 
might  be  conveyed  by  deed.  We  think  this  point  covered  by 
the  case  of  Miotke  v.  Milwaukee  etc.  Ins.  Co.,  113  Mich.  166, 
71  N.  W.  463. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 
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INSURANCE.— A  CONDITION  AS  TO  THE  OWNERSHIP  of 
the  property  In  a  policy  of  insurance  is  to  be  understood,  not  in  it» 
tfcbnical  sense,  but  as  requiring  that  the  Insured  shall  be  the  ac- 
tual and  substantial  owner:  Yost  v.  McKee,  179  Pa.  St.  381,  57  Am. 
St.  Rep.  604,  36  Atl.  317.  If  an  insurance  company  Issues  a  policy 
without  inquiry  as  to  the  condition  of  the  property  or  state  of  ita 
title,  and  the  insured  has  an  insurable  interest,  the  company  in- 
sures such  interest,  and  waives  the  conditions  of  the  policy  as  to 
ownership  about  which  no  statement  was  required  or  inquiry 
made:  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743,  58  Am.  8t  B^ 
719,  67  N.  W.  774. 


REED  V.  REED. 

[122  Mich.  77,  80  N.  W.  996.] 

PARTITION  —  COTENANTS  —  OUTSTANDING  LIENS.  — 
!▲  bill  tor  partition  cannot  be  maintained  by  one  cotenant  against 
another,  who  has  purchased  and  foreclosed  outstanding  mortgage 
Mens  on  the  common  property,  without  tendering,  or  offering  to  pay, 
his  proportion  of  the  amount  In  redemption  from  the  sale. 

Bill  for  partition.  The  parties,  complainants  and  defendants, 
were  tenants  in  common  of  the  land,  which  was  mortgaged. 
The  defendant  Reed  purchased  and  foreclosed  the  outstanding 
mortgage  liens,  and  the  complainants  filed  a  bill  for  partition 
without  tendering,  or  offering  to  pay,  their  proportions  of  the 
amount  in  redemption  from  the  sale.  The  amount  of  defendant 
Reed's  lien  was  fixed,  and  a  sale  of  the  premises  ordered  with  a 
direction  that  the  amount  due  Reed  be  first  paid,  and  iAie  re- 
mainder divided  ampng  the  cotenants.  The  defendant  Reed 
appealed. 

Gray  &  Gray,  for  the  appellant. 

Louis  E.  Hewlett,  for  the  appellees. 

'*  GRANT,  C.  J.  The  theory  of  the  bill  is  tfiat  the  fore- 
closure deed  to  defendant  Reed  is  absolutely  void,  and  that  he 
could  obtain  no  title,  as  against  his  cotenants,  by  purchasing 
and  foreclosing  the  outstanding  liens.  The  deed  was  not  void, 
but  voidable.  This  is  conceded  by  counsel  for  Mr.  Reed,  and 
they  admit  that  timely  proceedings  in  redemption  by  the  co- 
tenants  would  have  defeated  his  title.  It  was  necessary  for  the 
protection  of  all  that  some  one  of  the  cotenants  should  either 
pay  or  purchase  these  mortgagee,  or,  if  foreclosed  by  the  mort- 
gagee, protect  their  interests  upon  the  sale  by  purchase,  or 
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redemption  after  sale.  Mr.  Eeed  was  the  owner  of  the  undi- 
vided six-twelfths,  and  he  chose  to  purchase  and  foreclose  the 
liens.  The  law  gave  him  the  right  to  do  this.  The  law  also 
gave  the  right  to  his  cotenants  to  share  in  the  benefits  of  that 
sale  by  contribution.  They  did  not  do  this,  but  seek  to  impose 
upon  Mr.  Reed  all  the  cost  and  risk.  If  the  property  should 
not  sell  for  sufficient  at  the  sale  upon  this  decree  to  pay  the 
amount  of  indebtedness,  he  will  be  out  all  his  expenses,  and 
has  been  subjected  to  the  costs  of  this  suit,  while  his  cotenants 
lose  nothing  and  assume  no  risks.  The  law  does  not  permit 
cotenants  to  thus  speculate  with  their  common  property.  Law 
and  equity  deal  with  cotenants  after  one  of  them,  as  ''•  he 
has  the  right  to  do,  has  purchased  the  outstanding  liens  or 
titles.  Before  cotenants  can  take  proceedings  to  secure  the 
Ijenefit  of  such  purchase  by  another  cotenant,  they  must  do 
-equity,  namely,  tender  or  offer  to  contribute  their  proportionate 
shares  of  the  amount  paid  in  purchase  of  these  outstanding 
liens:  Freeman  on  Cotenancy,  sec.  154;  11  Am.  &  Eng.  Ency. 
of  Law,  1083;  Lee  v.  Fox,  6  Dana,  171;  Brittin  v.  Handy,  20 
Ark.  381,  73  Am.  Dec.  497;  Flagg  v.  Mann,  2  Sum.  523;  Fed. 
Cas.  ^^o.  4,847;  Buchanan  v.  King,  22  Gratt.  419;  Mandeville 
V.  Solomon,  39  Cal.  133;  Wilmot  v.  Lathrop,  67  Vt.  671,  32 
Atl.  861;  Stevens  v.  Reynolds,  143  Ind.  467,  62  Am.  St.  Rep. 
422,  41  N.  E.  931.  (Cotenants  desiring  to  share  in  such  pur- 
chase must  move  promptly;  that  is,  within  a  reasonable  time. 
The  cotenants  in  this  case  have  not  moved  at  all,  except 
upon  the  theory  that  the  purchase  by  the  cotenant  was  abso- 
lutely void,  and  that  they  were  not  subject  to  _  contribution. 
They  have  neither  done  nor  offered  to  do  equity. 

Decree  reversed  and  bill  disniissed,  with  the  costs  of  both 
courts. 

The  other  justices  concurred. 


PARTITION  BETWEEN  OOTENANTS-EXTINGUISItMENT 
OF  LIEN&— REIMBURSEMENT  BEFORE  DIVISION.— A  coten- 
ant is  entitled  to  be  reimbursed  for  moneys  expended  in  extin^ish- 
ing  liens  upon  the  common  property:  Notes  to  Stevens  v.  Reynolds, 
52  Am.  St.  Rep.  435;  Flack  v.  Gosnell,  85  Am.  St  Rep.  419.  On  a 
partition,  tinder  the  Illinois  statute,  a  cotenant  who  has  made  im- 
provements is  entitled  to  have  the  Improved  part  allotted  to  him, 
estimating  Its  value  as  If  unimproved;  or,  if  a  division  cannot  be 
had,  and  a  sale  is  ordered,  he  is  entitled  to  have  the  increase  of 
price,  occasioned  by  the  improrements,  paid  to  him  out  of  the  pro- 
ceeds before  a  division:  Note  to  Louvalle  t.  Menard,  41  Am.  Dec 
160. 
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FERGUSON  V.  WILSON. 
[122  Mich.  97,  80  N.  W.  1006.] 

APPEAL-ASSIGNMENTS     OF     ERROR— WAIVER    OP.— 

An  assignmoDt  of  error  not  mentioned  in  tlie  appellant's  brief  will 
te  treated  as  waived. 

MOTIONS  AND  ORDERS-REVIVAL  OP  ACTION,  ORDER 
j^S  TO— NECESSITY  OP  COURT'S  SIGNATURE— OBJECTION- 
VALIDITY  OF.— An  order  that  a  suit  be  revived  should  be  signed  by 
the  court,  but  if  signed  by  the  attorneys,  it  will  be  treated  as  if  signed 
by  the  court  where,  upon  the  showing  made,  the  court  would  have 
granted  the  order  as  of  course.  Hence,  an  objection  first  made  up- 
on the  trial,  when  the  plaintiff  seelis  to  make  out  his  case,  that  the 
testimony  cannot  be  received,  because  the  suit  has  not  been  re- 
vived, slK)uld  be  overruled,  where  the  defendant  made  no  objection 
when  the  new  declaration  was  filed  and  pleaded  only  the  general 
issue. 

CHATTEL  MORTGAGES— NOT  VALID,  WHEN  UPON 
AFTER-ACQUIRED  PROPERTY.-One  may  mortgage  after-ac- 
quired property,  but  this  rule  does  not  apply  to  goods  and  chattels 
subsequently  acquired,  which  have  no  connection  with  property 
-actually  in  existence  at  the  time  of  the  mortgage.  Hence,  if  a 
mortgage  is  given  upon  specified  chattels  to  secure  annual  pay- 
ments of  money  for  a  number  of  years,  a  clause  therein  inserted 
by  the  mortgagor  that  it  shall  also  cover  "all  other  personal  prop- 
erty" which  he  "may  own  or  acquire  during  said  years"  does  not, 
as  against  bona  fide  purchasers  or  attaching  creditors,  create  a  val- 
id Hen  upon  property  acquired  subsequently,  outside  of  the  busi- 
oess  In  which  be  was  then  engaged,  and  having  no  connection 
therewith. 

Trover  by  James  F.  Ferguson.  There  was  a  judgment  for 
the  plaintiff  and  the  defendant  brought  error. 

F.  E.  Burton  and  E.  C.  Babcock,  for  the  appellant. 

C.  F.  Gates  and  D.  S.  McClure,  for  the  appellee. 

•®  LONG,  J.  There  are  twenty  assignments  of  error  in  this 
«ilfle.  None  of  them  are,  however,  mentioned  in  the  brief  of  the 
appellant,  except  perhaps  two.  The  ones  not  mentioned  will 
be  treated  as  waived,  under  the  rule  in  Black  v.  Dawson,  83 
Mich.  485,  46  N.  W.  793.  Supreme  court  rule  No.  40  provides 
that  the  appellant,  in  his  statement  of  facts,  and  distinct  from 
the  argument,  shall  state  the  errors  upon  which  he  relies,  the 
questions  involved,  and  the  manner  in  which  they  are  raised. 
This  rule  was  adopted  to  save  the  time  of  the  court  in  going 
through  voluminous  records  to  ascertain  the  questions  involved 
and  the  errors  relied  upon,  by  putting  this  burden  upon  coun- 
sel for  appellant.  It  is  observed  that  many  of  the  attorneys 
4o  not  live  up  to  this  rule  in  full,  as  they  very  frequently  mix 
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up  the  facts  with  arguments  and  their  conclusions  drawn  from 
the  facts.  No  attempt  has  heen  made  by  appellant  in  this  case 
to  follow  this  rule.  While  we  shall  examine  the  case  and  de- 
termine the  questions  which  we  think  are  involved,  it  must  not 
be  taken  as  a  precedent  for  future  cases. 

This  suit  was  brought  in  trover  by  the  administrator  of  the 
estate  of  Charles  Ferguson,  deceased,  to  recover  the  value  of 
certain  personal  property.  The  cause  was  tried  by  a  jury,  who 
returned  a  verdict  in  favor  of  plaintiff.     Defendant  brings  error. 

1.  It  is  contended  that  it  developed  on  the  trial  for  the  first 
time  that  the  plaintiff  was  acting  as  administrator  for  Charles 
Ferguson.  From  what  we  gather  from  the  record,  it  appears 
that  the  suit  was  commenced  in  the  lifetime  of  Charles  Fer- 
guson; that  after  his  death  it  was  revived  in  the  name  of  his 
administrator,  and  a  new  declaration  filed,  to  which  the  de- 
fendant pleaded  the  general  issue  only.  The  record  shows  the 
proceedings  from  the  probate  court  appointing  the  plaintiff  as 
administrator.  While  the  order  that  the  suit  be  revived  in  the 
name  of  the  administrator  appears  to  have  been  made  and 
signed  by  the  attorneys  in  the  case,  and  not  by  the  court,  it  is 
not  shown  that  any  objection  was  taken  to  the  form  of  it  when 
®*  the  declaration  was  filed,  but  that  a  plea  of  general  issue 
was  filed.  On  the  trial  when  the  plaintiff  sought  to  make  his 
case,  the  objection  was  first  made  that  the  testimony  could  not 
be  received  because  the  suit  had  not  been  revived.  This  was 
overruled.  While  the  order  should  have  been  signed  by  the 
court  or  entered  in  the  court  journal,  instead  of  by  the  attor- 
neys and  entered  in  the  book  of  common  rules,  yet  there  was  no 
error  in  overruling  the  objection.  It  was  shown  by  the  records 
that  Charles  Ferguson  had  deceased,  and  that  the  plaintiff  had 
been  appointed  administrator;  and  the  order  was  one  which  the 
court  would  have  granted,  of  course  upon  this  showing.  The 
case  will  be  treated  as  though  the  court  had  then  and  there 
granted  the  order. 

2.  Plaintiff's  claim  to  the  property  in  controversy  arises: 
1.  Under  a  certain  chattel  mortgage  given  by  one  George 
Wiggins  to  Charles  Ferguson,  plaintiff's  intestate,  on  NoTember 
1,  1893,  and  filed  in  the  town  clerk's  oflBce,  November  6,  1893, 
•the  consideration  mentioned  being  one  hundred  and  fifty  d<^ 
lars,  and  covering  one  bay  horse,  one  gray  horse,  one  binder, 
one  mower,  five  yearlings,  and  one  calf.  2.  Under  a  chattel 
mortgage  given  by  Wiggins  to  Charles  Ferguson,  October  27, 
1893,  and  filed  in  the  town  clerk's  office,  November  6,  1893, 
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covering  all  the  crops  and  stock  raised  on  the  farm  let  by 
Ferguson  to  Wiggins  on  that  day,  and  also  all  the  stock,  sheep, 
•cattle,  hogs,  horses,  tools,  and  machinery  that  might  be  used 
•or  kept  on  said  farm.  This  chattel  mortgage  is  contained  in  a 
lease  given  by  Ferguson  to  Wiggins  for  the  farm,  and  to  secure 
the  rent  thereof.  3.  Under  a  bill  of  sale  of  all  the  property 
■described  in  the  two  mortgages  above  mentioned,  given  by  Wig- 
gins to  Charles  Ferguson,  and  dated  November  6,  1895. 

The  defendant  claimed  under  a  chattel  mortgage  given  by 
Wiggins  to  him  on  February  6,  1893,  to  secure  the  payment  of 
"three  hundred  and  eighty  dollars,  payable  fifty  dollars  each 
year  for  six  years,  and  eighty  dollars  seven  years  from  date, 
with  interest  at  seven  per  cent.  This  mortgage  covered  the^ 
binder  claimed  by  plaintiff  to  be  covered  by  his  mortgage  and 
bill  of  sale,  and  certain  cattle,  sheep,  crops  on  the  farm,  etc.; 
and  also  provided  *®**  that  it  should  cover  "all  crops,  of  what- 
soever name  or  nature,  to  be  sown,  planted,  and  grown  on  said 
premises  during  the  years  1893  to  1899,  inclusive;  also  all  the 
increase  of  the  above-described  stock,  and  all  other  personal 
property  which  I  may  own  or  acquire  during  said  years.'*  This 
mortgage  was  prior  in  time  of  filing  to  the  mortgages  given  by 
Wiggins  to  plaintiff's  intestate,  and  was  duly  recorded  in  the 
town  clerk's  oflBce,  and  renewed  from  year  to  year. 

The  real  controversy  between  the  parties  arises  over  the 
interpretation  of  the  clause  in  defendant's  mortgage,  "and  all 
other  personal  property  which  I  may  own  or  acquire  during  said 
years."  It  appeared  that  Mr.  Wiggins  was  the  owner  and  was 
in  possession  of  the  property  described  specifically  in  the  mort- 
gage given  by  him  to  the  defendant.  The  court  instructed  the 
jury  substantially  that,  as  to  the  articles  of  property  specifically 
mentioned  in  his  mortgage,  there  could  be  no  question  as  to 
defendant's  right  and  title,  but  that  defendant  could  not  claim 
a  lien  under  the  general  clause,  "and  all  other  personal  prop- 
erty which  I  may  own  or  acquire  during  said  years,"  upon  the 
property  afterward  acquired,  and  having  no  connection  with 
the  property  owned  by  him  at  the  time  of  the  giving  of  the 
mortgage.  It  is  this  last  part  of  the  charge  of  which  counsel 
for  defendant  complain,  their  contention  being  that  defend- 
ant's mortgage  was  a  lien  upon  all  of  the  after-acquired  prop- 
erty. It  is  conceded  by  counsel  for  plaintiff  that  it  is  settled 
in  this  state  that  one  may  mortgage  after-acquired  property, 
and  the  mortgage  will  be  upheld;  but  it  is  contended  that  this 
rule   does  not  apply  to   goods  and  chattels    subsequently  ac- 
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quired  which  have  no  connection  with  property  actually  in  ex- 
istence at  the  date  of  the  mortgage.  This  was  undoubtedly 
the  view  taken  by  the  court  below.  The  general  rule  in  many 
of  the  states  is  that  at  common  law  a  mortgage  can  operate 
only  on  property  actually  in  existence  at  the  time  of  giving 
the  mortgage,  and  then  actually  belonging  to  the  mortgagor, 
or  potentially  belonging  to  him  as  an  incident  ^^^  of  other 
property  then  in  existence  and  belonging  to  him;  that  a  mort- 
gage on  goods  which  the  mortgagor  does  not  own  at  the  time 
of  making  the  mortgage,  though  he  may  afterward  acquire 
them,  is  void  in  respect  to  such  goods,  as  against  subsequent 
purchasers  or  attaching  creditors;  and  the  rule  in  Massachusetts 
and  Missouri  and  some  other  states  is  that,  if  a  mortgage  be 
made  of  a  stock  in  trade,  it  will  not  at  law  cover  additions 
afterward  made  to  the  stock,  though  it  be  expressly  framed  to 
cover  additions  to  the  stock  intended  to  be  made  to  replace  such 
as  should  be  sold:  Barnard  v.  Eaton,  2  Cush.  294;  Gregory  v. 
Tavenner,  38  Mo.  App.  G27.  Cases  from  other  states  might  be 
cited  where  the  same  rule  is  laid  down.  In  this  state,  however, 
it  has  many  times  been  held  that  a  mortgage  on  a  dealer's  stock 
may  be  made  to  cover  after-acquired  goods;  but  it  is  held  that 
they  must  be  brought  within  its  descriptive  words,  and  a  mort- 
gage drawn  to  cover  goods  to  be  "added  to"  the  stock,  or  gotten 
"for  use"  in  the  business,  will  not  include  goods  bargained  for, 
but  never  received  at  the  place  of  business,  or  which,  on  being 
received,  are  devoted  to  some  other  purpose:  Curtis  v.  Wilcox, 
49  Mich.  425,  13  N.  W.  803. 

In  Eddy  v.  McCall,  71  Mich.  497,  39  N.  W.  734,  the  prop- 
erty in  question  covered  by  the  chattel  mortgage  was  certain 
horses,  wagons,  etc.,  and  certain  mill  machinery,  lumber, 
shingles,  posts,  and  other  materials  in  and  about  the  planing- 
mill  of  the  mortgagors.  The  mortgage  contained  the  following 
clause:  "And  also  all  such  other  lumber,  stock,  or  material  of 
every  kind  which  they  may  hereafter  add  to  said  business,  and 
all  other  property  which  they  may  hereafter  purchase  and  use 
in  connection  with  said  business." 

The  property  was  attached  by  a  creditor,  and  the  mortgagee 
brought  trover.  It  was  held  that  the  clause  in  the  mortgage 
was  valid,  even  as  against  third  parties:  Citing  Gay  v.  Bidwell, 
7  Mich.  525;  People  v.  Bristol,  35  Mich.  29;  Cad  well  v.  Pray, 
41  Mich.  307,  2  N.  W.  52;  American  Cigar  Co.  v.  Foster,  3S 
Mich.  368;  Curtis  v.  Wilcox,  49  Mich.  425,  13  N.  W.  803;  Le- 
land  v.  CoUver,  34  Mich.  418. 
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****  In  no  case,  however,  has  this  court  held  that  a  clause  in 
a  chattel  mortgage  like  the  one  in  the  present  case,  to  wit,  "and 
all  other  personal  property  which  I  may  own  or  acquire  during 
said  years,"  creates  a  valid  lien  upon  after-acquired  property 
not  connected  with  the  husin-ess  in  which  the  mortgagor  was  en- 
gaged, as  against  subsequent  good  faith  purchasers  or  attaching 
creditors,  whatever  may  be  the  rule  as  between  the  parties  them- 
eelves.  The  property  in  controversy  here  had  no  relation  to 
that  in  possession  of  the  mortgagor  at  the  time  of  giving  the 
mortgage.  He  did  not  then  own  the  property,  but  afterward 
acquired  it,  outside  of  the  business  in  which  he  was  then  en- 
gaged. The  case  is  not  like  the  case  of  Eddy  v.  McCall,  71 
Mich.  497,  39  N.  W.  734,  nor  like  the  case  of  Dunn  v.  Michi- 
gan Club,  115  Mich.  409,  73  N.  W.  386.  In  the  last  case  it  ap- 
peared that  the  mortgage  covered  all  the  mortgagor's  stock  ia 
trade,  all  book  accounts,  notes,  etc.,  owned  by  him  or  appearing 
on  the  books  of  said  business  then  being  conducted  by  him^ 
"and  all  future  book  accounts  representing  proceeds  of  sales  of 
goods  in  mortgagor's  stock,  and  all  additions  to  the  same." 
It  was  held  that  this  covered  all  future  book  accounts,  though 
not  entered  on  the  books. 

The   court  below  was  not  in  error  in  the  charge  as  given. 

The  judgment  must  be  affirmed* 

The  other  justices  concurred. 


ASSIGNMENTS  OF  ERROR  not  made  in  accordance  with  the 
mles  of  court  will  not  be  noticed:  Martin  v.  Jackson,  27  Pa,  St. 
504,  67  Am.  Dec.  489. 

CHATTEL  MORTGAGES— PROPERTY  NOT  IN  EXISTENCE. 
A  mortgage  of  personal  property  not  at  the  time  in  existence  can- 
not, as  a  general  rule,  be  upheld  or  enforced  in  a  suit  at  law:  Mor- 
rill V.  Noyes,  56  Me.  458,  96  Am.  Dec.  486.  At  common  law  a 
mortgage  can  operate  only  on  property  actually  in  existence  at  the 
time  of  giving  the  mortgage,  and  then  actually  belonging  to  the 
mortgagor,  or  potentially  belonging  to  him  as  an  incident  of  other 
property  then  in  existence  and  belonging  to  him.  A  mortgage  of 
goods  which  the  mortgagor  does  not  own  at  the  time  of  malting 
the  mortgage,  though  he  may  afterward  acquire  them,  is  void  in 
respect  to  such  goods  as  agaiast  subsequent  purchasers  or  attach- 
ing creditors:  See  the  monographic  notes  to  Moody  v.  Wright,  4S 
Am.  Dec.  712,  on  mortgage  of  after-acquired  property  and  of  prop- 
erty having  only  a  potential  existence;  and  to  Gregg  v.  Sanford,  7& 
Am.  Dec.  723,  on  the  effect  of  a  mortgage  on  after-acquired  per- 
sonal property.  See  Francisco  v.  Ryan,  54  Ohio  St  307,  56  Am. 
St  Rep.  711,  43  N.  E.  1045;  Lumbert  v.  Woodard,  144  Ind.  335, 
65  Am.  St.  Rep.  175,  43  N.  B.  302;  note  to  Cook  y.  Prindle.  59  Am, 
St  Rep.  431. 
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KIMBALL  V.  RANNEY. 
[122  Mich.  160,  80  N.  W.  992.] 

AGENT'S  PURCHASE  OF  HIS  PRINCIPAL'S  PROPER- 
TY AT  A  FORECLOSURE  SALE— EFFECT  OF.— An  agent  em- 
ployed to  sell  real  estate  for  his  principal  cannot,  without  renounc- 
ing his  agency,  rightfully  bid  in  the  property  for  himself  at  a 
mortgage  foreclosure  sale  thereof,  even  where  he  has  given  notice 
to  his  principal  of  his  intention  to  purchase  for  himself.  Such  a 
purchase  will  inure  to  the  benefit  of  the  principal,  and  the  agent 
must,  in  equity,  account  to  him  therefor. 

AGENT'S  PURCHASE  OP  HIS  PRINCIPAL'S  PROPER- 
TY AT  A  FORECLOSURE  SALE— RATIFICATION— ESTOPPEL- 
LACHES— ACCOUNTING— INTEREST.— If  an  agent  employed  to 
sell  his  principal's  property  bids  it  in  for  himself  at  a  mortgage 
foreclosure  sale  thereof,  the  principal  does  not  ratify  the  purchase, 
or  estop  himself  from  claiming  that  it  inures  to  his  own  benefit, 
by  obtaining  an  order  for  a  resale  of  the  property  and  afterward, 
being  unable  to  comply  with  the  conditions  of  the  order,  or  to  ef- 
fect a  settlement  with  the  agent,  accepts  surplus  moneys  arising 
from  the  sale,  and  then  waits  several  years  before  he  files  a  bill 
against  the  agent  for  an  accounting;  and  the  defense  of  laches  can- 
not prevail  where  the  agent  has,  at  all  times  after  his  purchase, 
denied  the  complainant's  rights  in  the  property;  but  the  agent.  In 
accounting  for  the  proceeds  of  the  transaction,  is  entitled  to  inter- 
est upon  his  disbursements. 

Bill  for  an  accounting  and  an  in]'unction,  brought  by  Kim- 
ball against  Eanney  and  Balch.  There  was  a  decree  against 
Ranney  alone.     The  complainant  and  Eanney  appealed. 

George  W.  Bates,  for  the  complainant. 

Gray  &  Gray  and  Edwin  F.  Conely,  for  the  defendants. 

*^  HOOKER,  J.  Heath  owned  certain  real  estate  in  the 
city  of  Detroit,  upon  which  were  two  mortgages,  aggregating 
about  seventeen  thousand  dollars.  Eanney,  a  real  estate  agent, 
was  employed  by  Heath  to  sell  the  property,  for  which  he  was 
to  receive  a  commission.  There  was  talk  between  them  that 
the  value  of  the  property  would  be  increased  if  the  council  of 
the  city  could  be  induced  to  fix  the  location  of  a  proposed  street 
upon  this  property.  Heath  became  pecuniarily  involved,  and 
on  June  16,  1893,  deeded  the  property  to  his  father  in  law, 
Kimball.  Kimball  testified  *^  that  the  consideration  for  this 
deed  was  one  dollar,  and  that  he  paid  some  taxes  upon  the 
property,  amounting  to  eighty-two  dollars.  He  said  that  there 
was  no  bargain,  and  that  the  deed  was  made  by  Heath  and 
handed  to  him,  and  that  he  supposed  he  did  it  to  keep  it  away 
from  creditors,  and  that  he  held  it  for  Heath's  benefit.     On 
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April  28,  1894,  at  Heath's  direction,  Kimball  signed  a  contract 
with  Eanney,  whereby,  "in  consideration  of  services  rendered 
in  effecting  the  sale"  of  the  property,  it  was  agreed  that  Ranney 
should  receive  a  commission  of  two  per  cent  upon  a  sale  of  the 
property  for  twenty-two  thousand  five  hundred  dollars,  and 
one-half  of  any  sum  received  in  excess  of  that  price.  Ranney 
was  to  pay  "all  expenses  or  costs  of  any  kind  incurred  in  the 
sale  of  said  property,  and  also  one-half  of  any  assessment  for 
paving  or  sidewalk  that  may  be  assessed  against  unsold  por- 
tion of  said  property,  when  said  assessment  shall  become  due 
and  payable;  said  advances  being  intended  as  part  of  the  con- 
sideration of  this  contract." 

The  mortgage  held  by  the  Citizens'  Savings  Bank  was  in  pro- 
cess of  foreclosure  in  chancery,  and  a  sale  of  the  premises 
thereunder  was  advertised  for  July  14, 1894,  On  July  11, 1894, 
Ranney  wrote  the  following  letter,  which  Kimball  admits  re- 
ceiving: 

"Detroit,  July  11,  1894. 
"Charles  J.  Heath  and  Mr.  Kimball. 

"Gentlemen:  Since  my  interview  with  you,  I  have  made  up 
my  mind  to  protect  my  contract  interests  in  your  Woodward 
avenue  property  to  the  best  of  my  ability  at  the  sale  to  take 
place  on  July  14th  inst.,  particularly  as  you  expressed  your- 
selves unable  or  unwilling  to  do  so.  I  shall  therefore  buy  the 
property,  if  I  can.  If  I  get  it,  I  wish  you  would  come  and  see 
me.    I  may  be  able  to  help  you.  Yours  respectfully, 

"F.  T.  RANNEY." 

Kimball  testified  that  he  learned  of  this  proposed  sale  from 
Heath  upon  the  9th  of  July,  and  immediately  called  upon  Ran- 
ney, and  told  Ranney  that  he  could  not  get  the  sale  "off"  (we 
suppose  that  he  meant  "postponed"),  and  asked  Ranney  why 
he  did  not  do  it,  and  stated  that  he  ***  was  his  agent  to  take 
care  of  the  property ;  and  that  Ranney  did  not  make  much  reply, 
except  that  he  had  made  an  effort  but  could  not  do  it.  Sub- 
sequently, Kimball  received  the  letter  mentioned  above.  Kim- 
ball then  made  an  unsuccessful  effort  to  get  the  bank  to  post- 
pone the  sale.  The  testimony  shows  that  this  could  have  been 
accomplished  if  he  would  have  paid  some  of  the  interest  due. 
At  the  sale  Ranney  bid  in  the  property,  subject  to  the  other 
mortgage,  for  about  forty  dollars  more  than  the  amount  due 
and  costs.  Kimball  saw  him  after  the  sale,  and  told  him  he 
supposed  he  had  purchased  it  in  his  (KimbalFs)  interest  as  well 
as  his  own;  and  he  said,  "Oh,  no;  that  is  my  property  now," 
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and  that  he  did  not  intend  to  divide  it  with  tbem,  i.  e.,  Kim- 
ball and  Heath.  Kimball  then  said,  "Haven't  I  got  any  time 
to  redeem  the  property?"  and  Eanney,  after  talking  over  the 
telephone  to  Mr.  Gray,  solicitor  for  the  complainant  in  the 
foreclosure  proceeding,  reported  that  he  had  eight  days.  Ean- 
ney procured  the  money  to  pay  for  the  property  from  his 
father  in  law,  Mr.  Balch,  and  gave  him  a  deed  of  the  property 
by  way  of  security.  He  subsequently  obtained  from  him 
money  with  which  he  paid  the  other  mortgage,  by  giving  him 
additional  security.  Kimball  thereupon  employed  counsel  and 
made  an  application  for  a  resale,  and  this  was  granted  upon  con- 
dition that  Eanney  should  be  paid  five  hundred  dollars  for  his 
services  (i.  e.,  interest  in  the  property  under  the  contract),  and 
that  a  deposit  should  be  made  to  secure  a  promised  bid  for  the 
property.  These  conditions  were  not  complied  with,  and 
finally  an  order  of  confirmation  was  entered  under  a  stipulation 
reading  as  follows:  "It  is  hereby  stipulated  and  agreed  that,  in 
the  foreclosure  proceedings  of  the  Citizens'  Savings  Bank,  re- 
ferred to  in  the  record  in  this  cause  (file  No.  13,565  of  the  cir- 
cuit court  for  the  county  of  Wayne,  in  chancery),  James  E. 
Kimball,  on  August  25,  1894,  filed  a  petition  for  the  payment 
to  him  of  the  surplus  moneys,  of  forty  dollars  and  thirty-five 
iients,  in  court,  a  copy  of  which  is  hereto  attached,  and  that  on 
ithe  same  day  an  order  directing  such  payment  was  entered,  a 
-t;opy  of  which  is  also  hereto  attached,  and  that  on  the  same 
^*"^  day  said  surplus  was  paid  to  him,  and  that  the  same  should 
be  considered  and  read  in  evidence  upon  the  hearing  of  this 
cause,  as  if  the  same  appeared  in  the  return  now  on  file." 

As  shown  by  the  stipulation,  Kimball  received  the  surplus 
paid  for  the  land  by  Eanney,  amounting  to  forty  dollars  or 
more. 

The  street  opening  matter  finally  passed  the  council,  and  pro- 
ceedings to  condemn  the  land  commenced  late  in  the  fall  of 
1894,  according  to  Eanney 's  testimony.  A  year  or  so  later  pro- 
ceedings were  begun  by  Eanney  against  the  city,  and  these  were 
finally  settled  in  this  court  in  his  favor.  On  July  23,  1895, 
a  portion  of  the  property  was  sold  to  Mrs.  Davis  for  eight  thou- 
sand five  hundred  dollars;  and  on  May  30,  1896,  Eanney  sold 
his  equity  in  the  property  to  Balch,  upon  a  settlement  of  their 
affairs.  The  bill  in  this  cause  was  verified  February  10,  1898, 
and  asks  an  accoimting  by  Eanney,  and  an  injunction  against 
the  selling  or  encumbering  of  the  premises  by  Eanney  or  Balch. 
The  circuit  court  granted  the  relief  prayed  against  Eanney, 
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and  dismissed  the  bill  as  to  Balch.  Both  complainant  and  de- 
fendant Ranney  have  appealed. 

The  learned  circuit  judge  found  that  the  contract  did  not  re- 
quire Ranney  to  see  that  the  property  was  not  sold  upon  the 
mortgages,  but  it  was  his  opinion  that  the  relation  which  he 
sustained  to  the  property  was  such  as  to  forbid  its  purchase  upon 
his  own  behalf,  to  the  exclusion  of  the  complainant,  and  to 
make  him  a  trustee  for  the  benefit  of  the  complainant  when  he 
acquired  title.  It  is  admitted  that  one  who  contracts  to  sell 
property  for  another  cannot  purchase  for  himself;  but  counsel 
assert  that  this  is  not  such  a  case,  for  the  reason  that  he  did 
not  sell  to  himself,  or,  indeed,  sell  at  all,  and  that  he  purchased 
at  a  sale  which  he  was  powerless  to  avert,  and  only  did  so  to 
protect  himself  against  loss. 

The  doctrine  invoked  by  the  complainant  goes  further  than 
to  merely  forbid  a  purchase  by  an  agent  from  himself,  and  ex- 
tends to  all  cases  where  the  purchase  by  an  ^®*  agent  may  be 
an  inducement  to  omit  a  duty  regarding  the  subject  of  the  pur- 
chase. In  Grumley  v.  Webb,  44  Mo.  444,  100  Am,  Dec.  304, 
it  was  held  that  an  agent  cannot  be  allowed  to  purchase  an  in- 
terest in  property,  where  he  has  a  duty  to  perform  which  is  in- 
consistent with  the  character  of  a  purchaser.  In  that  case 
the  agent  took  a  lease  to  himself,  instead  of  a  renewal  of  a 
former  lease  to  his  principal.  In  Martin  v.  Wyncoop,  12  Ind. 
266,  74  Am.  Dec.  209,  it  was  held  that  an  administrator  could 
not  purchase  real  estate  of  his  testator  at  a  sheriff's  sale,  for 
himself  or  another,  even  though  it  was  sold  on  an  execution  in 
his  favor  levied  before  he  assumed  the  trust  and  although  it 
appeared  that  he  used  efforts  to  make  the  property  sell  for  the 
best  price  possible.  The  case  of  Fountain  Coal  Co.  v.  Phelps, 
95  Ind.  271,  affirms  the  doctrine.  In  Adams  v.  Sayre,  70  Ala. 
318,  Adams  was  Sayre*s  agent,  having  control  and  possession  of 
mortgaged  premises,  and  performing  the  duty  of  managing  and 
renting  them,  etc.,  and  was  his  authorized  agent  to  sell  the 
property.  He  purchased  the  property  at  a  foreclosure  sale,  and 
it  was  held  that  his  relation  was  a  fiduciary  one  as  regarded  the 
property,  and  "that  he  was  not  permitted  to  traffic  with  the  sub- 
ject matter  of  his  agency,  without  the  consent  of  his  principal, 
so  as  to  reap  a  profit  for  himself.  It  was  said:  "The  appellant 
was  the  agent  of  the  mortgagor  to  sell  the  property,  and  this 
relationship  imposed  on  him  the  manifest  duty  of  obtaining  for 
it  the  highest  available  price/' 
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In  Newcomb  v.  Brooks,  16  W.  Va.  32,  it  was  laid  down  as  a. 
general  principle  that  "a  person  who  occupies  any  fiduciary  rela- 
tion to  another  is  bound  not  to  exercise  for  his  own  benefit,  and 
to  the  prejudice  of  the  party  to  whom  he  stands  in  such  rela- 
tion, any  of  the  powers  or  rights,  or  any  knowledge  or  advantage 
of  any  description,  which  he  derives  from  such  confidential  re- 
lation," and  that  a  purchase  under  such  circumstances  could  be 
Bet  aside  by  th€  principal  at  his  pleasure,  without  any  inquiry 
as  to  adequacy  of  price  or  fairness  of  the  transaction.  This  is- 
upon  the  principle  stated  by  Lord  Eldon  (Ex  parte  Lacey,  6  Ves.. 
627),  that:  **''  "Though  you  may  see  in  a  particular  case  that, 
he  [the  trustee]  has  not  made  advantage,  it  is  utterly  impossi- 
ble to  examine,  upon  satisfactory  evidence  in  the  power  of  the 
court  (by  which  I  mean  in  the  power  of  the  parties),  in  ninety- 
nine  cases  out  of  a  hundred,  whether  he  has  made  advantage  or 
not The  probability  is  that  a  trustee  who  has  once  con- 
ceived such  a  purpose  will  never  disclose  it,  and  the  cestui  que 
trust  will  be  effectually  defrauded.'* 

Mr.  Justice  Wayne  said  in  Michoud  v.  Girod,  4  How.  555:  "The 
general  rule  stands  upon  our  great  moral  obligation  to  refrain 
from  placing  ourselves  in  relations  w'hich  ordinarily  excite  a  con- 
flict between  self-interest  and  integrity.  It  restrains  all  agents- 
public  and  private;  but  the  value  of  the  prohibition  is  most  felt,, 
and  its  application  is  more  frequent,  in  the  private  relations  in 
which  the  vendor  and  purchaser  may  stand  toward  each  other. 
The  disability  to  purchase  is  a  consequence  of  that  relation  be- 
tween them  which  imposes  on  the  one  a  duty  to  protect  the  in- 
terests of  the  other,  from  the  faithful  discharge  of  which  duty 
his  own  personal  interests  may  withdraw  him.  In  this  conflict 
of  interest  the  law  wisely  interposes.  It  acts  not  on  the  possi- 
bility that  in  some  cases  the  sense  of  that  duty  may  prevail  over 
the  motives  of  self-interest,  but  it  provides  against  the  proba- 
bility in  many  cases,  and  the  danger  in  all  cases,  that  the  dictatea 
of  self-interest  will  exercise  a  predominant  influence,  and  super- 
sede that  of  duty.  It  therefore  prohibits  a  party  from  purchas- 
ing on  his  own  account  that  which  his  duty  of  trust  requires  him 
to  sell  on  account  of  another,  and  from  purchasing  on  account  of 
another  that  which  he  sells  on  his  own  account.  In  effect,  he 
is  not  allowed  to  unite  the  two  opposite  characters  of  buyer  and 
seller,  because  his  interests  when  he  is  the  seller  or  buyer  on 
his  own  account  are  directly  conflicting  with  those  of  the  person. 
on  whose  account  he  buys  or  sells/' 
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In  the  case  of  Newcomb  v.  Brooks,  16  W.  Va.  32,  it  was  said 
further  that:  "This  rule  is  not  confined  to  trustees  and  fiducia- 
ries, in  the  technical  meaning  of  the  words,  but  it  extends  to 
every  person  who  is  within  the  reason  of  the  rule — that  is,  to 
every  person  who  by  his  connection  with  another  ^®®  person,  or 
who  by  being  employed  or  concerned  in  his  affairs,  has  acquired 
a  knowledge  of  his  property;  and  any  such  person  occupying 
such  confidential  relation  to  another  comes  within  the  rule  we 
have  laid  down.  In  other  words,  the  rule  embraces  every  rela- 
tion in  which  there  may  arise  a  conflict  between  the  duty  which 
the  purchaser  owes  the  person  with  whom  he  is  dealing  and  his 
own  individual  interest.'^ 

Numerous  authorities  are  there  cited  in  support  of  the  rule. 
It  was  held  that:  "A. fiduciary  cannot  make  a  valid  purchase  of 
the  trust  property,  though  it  be  made  at  a  public  judicial  sale 
under  a  decree  made  in  an  adverse  proceeding.  Any  such  pur- 
chase may  be  avoided,  at  his  option,  by  any  party  to  whom  he 
holds  such  fiduciary  relation";  See  Ford  v.  Wright,  114  Mich. 
122,  72  N.  W.  197. 

It  is  urged  in  behalf  of  the  defendant  that  all  of  these  cases 
involve  elements  of  fraud;  but  it  is  evident  that  the  decisions 
were  not  based  upon  findings  of  actual  fraud,  but  rest  upon  the 
more  solid  and  sweeping  proposition  that  a  trustee  cannot  deal  to 
his  own  advantage  with  the  trust  fund  without  the  consent  of 
the  cestui  que  trust.  Subjected  to  the  test  of  this  rule,  we  think 
that  Eanney  had  no  right  to  purchase  this  land,  to  the  exclusion 
of  the  complainant,  because  he  had  duties  that  were  incompat- 
ible with  it.  He  was  bound  to  sell  this  property  as  speedily  and 
as  advantageously  as  possible.  As  a  purchaser,  his  interest  was 
to  buy  as  cheaply  as  possible.  Whether  yielded  to  or  not,  the 
impending  foreclosure  sale,  at  which  he  might  purchase,  pre- 
sented a  temptation  to  omit  the  performance  of  these  duties, 
and  delay  action  until  the  property  should  become  his,  whereby 
he,  and  not  Kimball,  would  reap  the  profit  arising  from  a  sale. 
There  is  evidence  in  the  case,  by  both  Heath  and  Kimball,  that 
defendant  led  them  to  expect,  if  he  did  not  promise,  that  he 
was  able  to,  and  would,  protect  the  title  for  their  mutual  bene- 
fit. At  a  late  day  he  informed  them  that  he  could  not;  yet  in 
a  very  few  days  afterward  he  obtained  the  ^*^  money  which 
would  have  protected  it,  by  taking  title  and  giving  security  upon 
the  property.  It  cannot  be  denied  that  he  gave  complainant 
notice  that  he  would  purchase  the  property  for  his  own  benefit, 
while  there  was  yet  twelve  or  thirteen  days  within  which  he 
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might  have  redeemed,  but  he  was  unable  to  do  it.  "We  think  it 
did  not  change  the  relations  or  make  the  title  valid  any  more 
than  it  would  have  done  had  he  given  him  that  period  to  re- 
deem after  a  confirmation  of  a  purchase  made  without  com- 
plainant's knowledge.  The  edge  is  sought  to  be  taken  from 
the  rule  by  the  claim  that  Eanney  found  it  necessary  to  do  this 
for  the  protection  of  his  rights  under  the  contract.  His  rights 
under  the  contract  consisted  of  a  prospective  commission,  to 
earn  which  he  had  made  effort  and  possibly  expended  some 
money,  though  the  latter  does  not  appear.  But  the  sequel  has 
shown,  what  must  have  been  apparent  then,  that  he  could  safely 
have  taken  care  of  his  own  rights  without  depriving  the  com- 
plainant of  his. 

Kimball  obtained  an  order  for  a  resale,  and  finding  that 
he  could  not  comply  with  the  conditions,  or  that  it  would 
not  pay  him  to  do  so,  took  the  surplus  of  the  purchase  price, 
and^  then  waited  three  or  four  years  before  instituting  proceed- 
ings. It  is  contended  that  these  things  amount  to  a  recogni- 
tion of  Eanney's  rights  and  a  ratification  of  the  sale,  and  that 
in  any  event  his  laches  should  estop  him  from  making  this 
claim.  The  record  shows  that  complainant  tried  to  adjust  this 
matter  satisfactorily.  He  applied  for  a  resale  in  the  hope  that 
he  could  save  something  from  the  property  after  his  vain  effort 
to  effect  a  redemption  within  the  sihort  period  allowed.  He 
sent  his  attorney  to  Ranney,  offering  to  pay  the  amount  of  his 
bid  and  one  hundred  dollars  additional  for  the  redemption  of 
the  property,  but  waa  refused.  After  the  sale  was  confirmed 
he  or  his  counsel  took  the  money  remaining  after  payment  of 
the  mortgagee,  but  for  this  he  is  ready  to  account.  We  think 
these  things  do  not  estop  him  from  claiming  that  Ranney 
bought  the  property  for  their  mutual  benefit.  Eanney  has 
not  relied  upon,  or  been  misled  or  injured  by,  them. 

'Not  do  we  think  the  defense  of  laches  should  prevail.  *'® 
Eanney  was  under  no  obligation  to  buy  this  property.  He  pro- 
fesses to  have  done  so  for  his  own  benefit,  but  so  does  any  agent 
who  buys  his  principal's  land  Avith  a  view  to  profit.  At  all 
events,  he  bought  it,  and  the  law  says  that  he  purchased  for  the 
benefit  of  his  cestui  que  trust.  Ordinarily,  a  purchase  with 
Buch  design  is  meritorious,  and  the  trustee  is  only  required  to 
give  the  cestui  que  trust  the  proceeds.  But  here  there  was  no 
Buch  design,  and,  upon  the  contrary,  the  trustee  has  set  up, 
and  at  all  times  maintained,  an  unlawful  claim.  He  now  says, 
in  effect,  that  such  gratuitoua  interference  gave  him  the  right 
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to  say  to  complainant:  "I  now  hav€  a  deed  of  your  property. 
You  must  at  once  relieve  me  of  this  burden  which  I  have  volun- 
tarily assumed,  or  your  laches  will  make  my  title  perfect."  We  do 
not  take  this  view  of  the  matter.  For  his  own  purposes,  Ran- 
ney  chose  to  take  the  property,  trusting  to  his  ability  to  realize 
from  it.  He  did  not  ask  complainant  to  relieve  him  from  his 
burden.  On  the  contrary,  he  denied  his  right  to  do  so,  and 
refused  the  offer  made  by  complainant's  solicitor,  which  ap- 
pears to  have  been  made  in  good  faith,  and  in  the  belief  that  it 
could  be  performed.  He  told  complainant  the  land  was  his, 
subject  to  a  right  to  redeem  within  eight  days.  When  asked  if 
he  "would  send  complainant  to  the  poorhouse,"  he  replied  that 
"business  is  business."  Thereupon  he  was  allowed  to  sell  the 
property,  and  complainant  now  asks  the  court  to  give  him  the 
trust  fund.  We  concur  in  the  opinion  of  the  circuit  court  that 
he  is  entitled  to  what  is  left  after  reimbursing  Mr.  Ranney.  In 
addition  to  the  items  allowed  Mr.  Ranney  by  the  decree,  we 
think  that  he  is  entitled  to  interest  upon  his  disbursements, 
the  amount  of  which  should  be  deducted  from  the  amount  of 
decree.  The  decree  of  the  circuit  court  will  be  modified  in  this 
particular,  and  in  other  respects  affirmed.  As  the  record  con- 
tains no  computation  of  the  amount  to  be  deducted  for  interest, 
it  will  be  determined  on  the  settlement  of  the  decree,  if  counsel 
do  not  sooner  agree  upon  it.  The  defendant  will  recover  costs 
of  this  court. 

The  other  justices  concurred. 


Purchase  by  Agreiit  of  Property  of  FrincIpaL 
Application  of  Equitable  Principles.— It  is  a  rule  in  equity  that  no 
party  is  permitted  to  purcliase  an  interest  in  property  and  liold  it 
for  liis  own  benefit,  wliere  lie  has  a  duty  to  perform  in  relation  to 
Buch  property  which  is  inconsistent  with  the  character  of  a  pur- 
chaser on  his  own  account  and  for  his  individual  use:  Voorhees  v. 
Presbyterian  Church,  5  How.  Pr.  58,  65;  Van  Epps  v.  Van  Epps, 
9  Paige,  237;  Torrey  v.  Bank  of  Orleans,  9  Paige,  649;  Hawley  v. 
Cramer,  4  Cow.  717.  Thus,  a  trustee  or  person  acting  in  a  fiduciary 
character  for  the  benefit  of  others  cannot  become  a  purchaser  at 
his  own  sale,  or  acquire  any  interest  in  the  property  sold  without 
the  express  consent  of  his  principal,  or  a  special  permission  given 
by  a  court  of  competent  jurisdiction:  Allen  v.  Gillette,  127  U.  S. 
689,  8  Sup.  Ct.  Rep.  1331.  Such  persons  cannot  purchase  at  their 
own  sales,  either  directly  or  indirectly,  and,  if  they  do,  their  pur- 
chase is  for  the  benefit  of  the  cestui  que  trust,  and  will  be  set 
aside  on  the  proper  and  reasonable  application  of  the  parties  inter- 
ested: HofTman  etc.  Goal  Co.  V.Cumberland  etc.  Iron  Co.,  16  Md.  456, 
77  Am.  Dec.  311;  Freeman  v.  Harwood,  49  Me.  195;  Blcketta  v. 
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Montgomery,  15  Md.  46,  49;  Jamison  v.  Glascock,  29  Mo.  191,  195; 
Torrey  v.  Bank  of  Orleans,  9  Paige,  649;  Dodd  v.  Wakeman,  2ft 
N.  J.  Eq.  484;  MarshaU  v.  Carson,  38  N.  J.  Eq.  250,  255,  48  Am. 
Rep.  .319;  Ryle  v.  Ryle,  41  N.  J.  Eq.  582,  601,  7  Atl.  484;  Lytle  v. 
Beveridge,  58  N.  Y.  592,  606;  Everett  v.  Henry,  67  Tex.  402,  3  9. 
W.  566;  Newcomb  v.  Brooks,  16  W.  Va.  32;  Cook  v.  Berlin  etc. 
Mill  Co.,  43  Wis.  433;  Chapin  v.  Wood,  Clarke  Ch.  464. 

And  the  principle  that  a  trustee  cannot,  either  directly  or  indi- 
rectly, become  a  purchaser  of  the  trust  property  applies  to  other 
agents:  Lytle  v.  Beveridge,  58  N.  Y.  592,  606;  Gardner  v.  Ogden, 
22  N.  Y.  327,  348,  78  Am.  Dec.  192,  and  note;  Veazie  v.  Williams, 
8  How.  134,  151;  Dwight  v.  Blackmar,  2  Mich.  330,  57  Am.  Dec. 
130;  Moore  v.  Moore,  4  Sand.  Ch.  37,  48;  not  only  vsrhere  the  agency 
is  strictly  private  in  its  nature,  but  also  where  it  is  of  a  public  or 
quasi  public  character.  Public  or  quasi  public  agents  will  not  be 
permitted  to  purchase,  either  directly  or  indirectly,  the  rights  or 
property  intrusted  to  them  and  which  they  are  authorized  in  that' 
capacity  to  sell.  This  rule  applies  to  administrators:  Martin  v. 
Wyncoop,  12  Ind.  266,  74  Am.  Dec.  209;  Mulford  v.  Minch,  11  N. 
J.  Eq.  16,  64  Am.  Dec.  472;  Dwight  v.  Blackmar,  2  Mich.  330,  57 
Am.  Dec.  130;  Green  v.  Sargeant,  23  Vt.  466,  56  Am.  Dec.  88;  Pear- 
son V.  Moreland,  7  Smedes  &  M.  609,  45  Am.  Dec.  319;  Planters* 
Bank  v.  Neely,  7  How.  80,  40  Am.  Dec.  51;  Hoitt  v.  Webb,  36  N.  H. 
158;  Hoffman  v.  Harrington.  28  Mich.  90,  106;  Sheldon  v.  Rice, 
30  Mich.  296,  18  Am.  Rep.  136;  Ford  v.  Wright,  114  Mich.  122,  72 
N.  W.  197;  McGowan  v.  McGowan,  48  Miss.  553;  Caldwell  v.  Cald- 
well, 45  Ohio  St.  512,  15  N.  B.  297;  Coat  v.  Coat,  63  lU.  73;  Kruse 
T.  StefiEens,  47  IlL  112;  Smith  v.  Drake,  23  N.  J.  Eq.  302;  Obert  v. 
Hammel,  18  N.  J.  L.  74;  and  see  discussion  in  Newcomb  v.  Brooks, 
16  W.  Va.  32,  63;  assignees  in  bankruptcy,  or  for  the  benefit  of 
creditors:  Ex  parte  Lacey,  6  Ves.  625;  Campbell  v.  McLain,  51  Pa. 
St.  200;  Ex  parte  Bennett,  10  Ves.  381;  commissioners  to  sell  land: 
Ingerson  v.  Starkweather,  Walk.  (Mich.)  346;  county  treasurers  hav- 
ing charge  of  sales  of  land  for  delinquent  taxes:  Clute  v.  Barron, 
2  Mich.  192;  executors:  Worthy  v.  Johnson,  8  6a.  236,  52  Am.  Dec. 
399;  Scott  v.  Gorton,  14  La.  115,  33  Am.  Dec.  578;  Jennison  v. 
Hapgood,  7  Pick.  1,  19  Am.  Dec.  258;  McGowan  v.  McGowan,  48 
Miss.  553;  Obert  v.  Hammel,  18  N.  J.  L.  73;  Lytle  v.  Beveridge,  58 
N.  Y.  592,  606;  Michoud  v.  Glrod,  4  How.  503,  553;  Rogers  v.  Rog- 
ers, Hopk.  Ch.  515,  523;  Winter  v.  Geroe,  5  N.  J.  Eq.  319;  Davoue 
T.  Fanning,  2  Johns.  Ch.  252;  Ex  parte  James,  8  Ves.  335,  346;  and 
see  discussion  in  Newcomb  v.  Brooks,  16  W.  Va.  32,  63;  guardians: 
Stiles  V.  Beemao,  1  Lans.  90,  98;  Patton  v.  Thompson,  2  Jones  Eq. 
285;  Scott  v.  Freeland,  7  Smedes  &  M.  409,  45  Am.  Dec.  310;  Obert 
V.  Hammel,  18  N.  J.  L.  73;  Ford  v.  Wright,  114  Mich.  122,  72  N.  W. 
197;  Judges  of  probate,  who  have  ordered  sales  of  real  estate:  Wal- 
ton V.  Torrey,  Harr.  (Mich.)  259;  public  officers,  such  as  membenr 
of  a  board  of  freeholders:  People  v.  Township  Board,  11  Mich.  222; 
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receivers:  Carr  y.  Houser,  46  Ga.  477;  sheriffs:  Mills  r.  Goodsell, 
«  Conn.  475,  13  Am.  Dec.  90;  Harrison  v.  McHenry,  9  Ga.  164,  52 
Am.  Dec.  435;  Carter  v.  Harris,  4  Rand.  199;  slieriff's  deputy:  Per- 
kins V.  Thompson,  3  N.  H.  144;  tax  collectors:  Chandler  v.  Moul- 
ton,  33  Vt  245;  Pierce  v.  Benjamin,  14  Pick.  356,  25  Am.  Dec.  396; 
«nd  trustees:  Robertson  v.  Western  etc.  Fire  Ins.  Co.,  19  La.  227, 
36  Am.  Dec.  673;  Green  v.  Winter,  1  Johns.  Ch.  27,  7  Am.  Dec.  475; 
Davoue  v.  Fanning,  2  Johns.  Ch.  252,  257. 

Executors,  administrators,  guardians,  or  trustees,  intrusted  with 
the  selling  of  real  estate,  can  never  sell  it  to  themselves,  either 
■directly  and  openly,  or  secretly  and  covertly  through  another  per- 
son employed  for  the  purpose.  "Every  such  sale,"  says  Ford,  J., 
In  Obert  v.  Hammel,  18  N.  J.  L.  73,  81,  "must  be  considered  ab- 
■eolutely  void  in  a  court  of  common  law,  because  it  has  not  the 
power  of  converting  the  purchaser  Into  an  accountable  trustee: 
whereas,  a  court  of  equity  will  sometimes  affirm  the  sale,  and 
give  a  better  remedy  for  the  fraud,  by  maliing  the  purchaser  give 
up  all  the  profits  he  has  made  by  it."  See,  also,  Clute  v.  Barron, 
2  Mich.  192,  holding  a  treasurer's  sale  of  land  to  himself  for  de- 
linquent taxes  to  be  a  nullity;  and  Scott  v.  Gorton,  14  Da.  115,  33 
Am.  Dec.  576,  holding  that  a  purchase  by  an  executrix  at  a  sale 
of  the  estate  under  her  charge,  unless  the  sale  is  for  the  purpose 
of  partition,  is  null  and  void.  It  has  been  held,  however,  that  a 
purchase  by  a  tax  collector  at  his  own  sale  is  not  absolutely  void, 
but  voidable,  at  the  option  of  the  owner  of  the  property:  Pierce 
V.  Benjamin,  14  Pick.  356,  25  Am.  Dec.  396;  that  a  purchase  by 
trustees  of  the  property  of  the  cestui  que  trust,  whether  made 
at  public  or  private  sale,  is  voidable  only;  and  that  the  cestui  que 
trust  must  make  his  election  to  set  aside  such  purchase  within  a 
reasonable  time:  Harrison  v.  McHenry,  9  Ga.  164,  52  Am.  Dec.  435. 

An  agent  has  duties  of  a  fiduciary  character  to  perform  and 
cannot,  as  a  rule,  be  permitted  to  purchase  property  confided  to 
his  care:  Stewart  v.  Duffy,  116  111.  47,  6  N.  E.  424;  Church  v. 
Marine  Ins.  Co.,  1  Mason,  341,  345,  Fed.  Cas.  No.  2,711.  It  is  an 
equitable  rule  of  universal  application  that  no  person  can  be  per- 
mitted to  purchase  an  interest  in  property  where  he  has  a  duty 
to  perform  which  is  inconsistent  with  the  character  of  purchaser: 
Torrey  v.  Bank  of  Orleans,  9  Paige,  649;  Van  Epps  v.  Van  Epps, 
9  Paige,  237;  Lytle  v.  Beveridge,  58  N.  T.  592,  606;  Voorhees  v. 
Presbyterian  Church,  5  How.  Pr.  58,  65;  Hawley  v.  Cramer,  4 
Cow.  717. 

Agent  to  Sell  Cannot  Buy.— An  agent  to  sell  property  cannot  be 
both  seller  and  buyer,  without  the  assent  of  his  principal:  Fin- 
nerty  v.  Fritz,  5  Colo.  174;  Michoud  v.  Girod,  4  How.  503;  Robert- 
eon  V.  Chapman,  152  U.  S.  673,  14  Sup.  Ct  Rep.  741;  Bentley  v. 
Craven,  18  Beav.  75;  and  the  rule  is  that  an  agent  cannot,  either 
directly  or  indirectly,  without  his  principal's  knowledge  and  con- 
sent, become  a  purchaser  of  the  property  of  his  principal.  Intrusted 
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to  him  to  sell,  and  cannot  maintain  a  title  thus  acquired  as  against 
his  principal.  The  latter  may  either  repudiate  the  transaction 
altogether  or  adopt  and  talie  the  benefit  of  it:  Robertson  v.  Chap- 
man, 152  U.  S.  673,  14  Sup.  Ct  Rep.  741;  Bentley  v.  Craven,  18 
Beav.  75;  McKinley  v.  Irvine,  13  Ala.  681;  Wallier  v.  Palmer,  24 
Ala.  358;  White  v.  Ward,  26  Ark.  445;  Rogers  v.  Locliett,  28  Ark. 
290;  Banks  v.  Judah,  8  Conn.  145;  Roe  v.  Doe,  31  Ga.  554;  Rob- 
bins  V.  Butler,  24  111.  387;  Kerfoot  v.  Hyman,  52  IlL  512;  Eldridge 
V.  Walker,  60  111.  230;  Mason  v.  Bauman,  62  111.  76;  Tewksbury  v. 
Spruance,  75  111.  187;  Francis  v.  Kerker,  85  IlL  190;  Ingle  v.  Hart- 
man,  37  Iowa,  274;  Robertson  v.  Western  etc.  Fire  Ins.  Co.,  19  La. 
227,  36  Am.  Dec.  673;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198; 
Moore  v.  Mandlebaum,  8  Mich.  433;  People  v.  Township  Board,  11 
Mich.  222;  Tiileny  v.  Wolverton,  50  Minn.  419,  52  N.  W.  909;  Bain 
V.  Brown,  56  N.  Y.  285;  Cumberland  etc.  Iron  Co.  v.  Sherman,  30 
Barb.  553;  Deep  River  etc.  Min.  Co.  v.  Fox,  4  Ired.  Eq.  61;  Savage 
V.  Savage,  12  Or.  459,  8  Pac.  754;  Tynes  v.  Grimstead,  1  Tenn. 
Ch.  508;  Shannon  v.  Marmaduke,  14  Tex.  217;  Scott  v.  Mann,  38 
Tex.  157;  Satterthwaite  v.  Loomis,  81  Tex.  64,  16  S.  W,  616;  Arm- 
strong v.  O'Brien,  83  Tex.  035,  19  S.  W.  268;  Stewart  v.  Mather, 
32  Wis.  344,  355. 

Thus,  an  agent  to  sell  or  trade  personal  property  cannot,  directly 
or  Indirectly,  sell  or  trade  it  to  himself;  nor  can  he  acquire  title 
thereto  by  raflBing  the  property  and  becoming  the  winner  at  the 
raffle:  Hodgson  v.  Raphael,  105  Ga.  480,  30  S.  E.  416.  An  agent  to 
sell  goods  cannot  sell  to  himself,  even  at  a  public  sale,  and  no 
actual  fraud  appears:  Rockford  Watch  Co.  v.  Manifold,  36  Neb. 
801,  55  N.  W.  236.  A  special  agent  to  whom  a  horse  is  delivered 
for  the  purpose  of  sale  has  no  authority  to  apply  the  same  to  the 
payment  of  his  own  debts:  Parsons  v.  Webb,  8  Greenl.  38,  22  Am. 
Dec.  220.  And  an  agent  employed  to  sell  a  reversionary  legacy 
will  not  be  permitted  to  be  a  purchaser  thereof  at  an  undervalue: 
Crowe  v.  Ballard,  2  Cox,  253.  The  master  of  a  vessel,  being  an 
agent  to  sell  an  interest  therein,  cannot  himself  be  the  purchaser: 
Oopeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198,  204;  and  see  Church 
v.  Marine  Ins.  Co.,  1  Mason,  340,  344,  Fed.  Cas.  No.  2,711;  Rlcketts 
V.  Montgomery,  15  Md.  46;  Parker  v.  Vose,  45  Me.  54;  Barker  v. 
Marine  Ins.  Co.,  2  Mason,  269,  Fed.  Cas.  No.  992. 

Brokers  employed  to  sell  land,  even  at  an  agreed  price,  on  com- 
mission,  cannot  buy  for  themselves  at  the  price  named:  Colbert  v. 
Shepherd,  89  Va.  401,  16  S.  B.  246.  An  agent  to  sell  land  cannot 
sell  to  himself:  Armstrong  v.  O'Brien,  83  Tex.  635,  19  S.  W.  268. 
Such  a  purchase  Is  fraudulent  upon  Its  face:  White  v.  Ward,  26 
Ark.  445;  Rogers  v.  Lockett,  28  Ark,  290.  If  a  contemplated  pur- 
chaser of  land  refuses  to  take  It,  the  agent  for  its  sale,  having  a 
deed  with  the  "name  of  the  grantee  left  In  blank,  cannot  lawfully 
purchase  the  land  by  Inserting  the  name  of  his  wife  In  the  blank, 
without  her  knowledge,  and  paying  the  amount  for  which  it  wa» 
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understood  the  land  should  be  sold:  McNutt  v.  Dix,  83  Mich.  328, 
47  N.  W.  212.  See,  also,  Smitz  v.  Leopold,  51  Minn.  455,  53  N. 
W.  719.  An  agent  empowered  to  sell  cannot  convey  the  property 
to  his  wife  as  her  separate  estate  through  the  aid  of  a  third  per- 
son, without  the  Itnowledge  and  consent  of  his  principal,  and  the 
latter  may  avoid  such  conveyance  at  his  election,  no  matter  whether 
the  price  paid  was  adequate  or  not:  Tyler  v.  Sanborn,  128  IlL  136, 
15  Am.  St  Rep.  97,  21  N.  E.  193.  A  deed  by  an  agent,  under  power 
to  sell  and  convey  his  principal's  land,  conveying  it  to  the  agent's 
wife  as  her  separate  property,  Is  void,  because  such  agent  cannot 
sell,  either  directly  or  indirectly,  to  himself:  Green  v.  Hugo,  81 
Tex.  452,  26  Am.  St  Rep.  824,  17  S.  W.  79.  An  attorney  for  ab- 
sent  heirs  cannot  purchase  their  property  for  himself:  Hobson  v. 
Peake,  44  La  Ann.  383,  10  South.  762.  An  agent  having  control 
of  real  property,  with  power  to  sell,  cannot  lawfully  purchase  it 
at  a  mortgage  sale  and  hold  it  against  his  principal,  especially 
where  he,  by  private  agreement,  induced  the  mortgagee  not  to  bid 
against  him:  Adams  v.  Sayre,  70  Ala.  318.  An  agent  to  collect  a 
mortgage  cannot  purchase  the  mortgaged  premises  at  a  foreclosure 
sale  for  his  own  benefit:  Moore  v.  Moore,  5  N.  Y.  256,  4  Sand. 
Ch.  37. 

An  agent  to  sell  cannot  purchase  the  property  of  his  principal 
through  a  third  person,  for  the  law  will  not  allow  him  to  do  indi- 
rectly what  it  will  not  permit  him  to  do  directly:  Finnerty  v.  Fritz, 
5  Colo.  174;  Hughes  v.  Washington,  72  IlL  84;  Smith  v.  Townsend, 
109  Miass.  500.  Thus,  the  clerli  of  an  agent  to  sell  lands,  who  is 
employed  or  concerned  in  the  affairs  of  the  seller  relating  to  the 
lands,  is,  alilte  with  his  principal,  prohibited  from  purchasing,  and, 
If  he  does  so,  the  seller  may  compel  him  to  reconvey  the  lands  or 
account  for  their  proceeds:  Gardner  v.  Ogden,  22  N.  Y.  327,  78 
Am.  Dec.  192.  The  law  will  not  permit  an  agent  to  sell  to  be 
secretly  connected  with  the  purchaser,  by  any  arrangement  be- 
tween them,  concerning  the  property,  which  will  redound  to  the 
benefit  of  the  agent:  Green  v.  Knoch,  92  Mich.  26,  52  N.  W.  80; 
Booliwalter  v.  Lansing,  23  Neb.  291,  36  N.  W.  549.  A  husband 
who  is  an  agent  to  sell  land  has  no  power  to  make  a  valid  sale 
thereof  to  his  wife:  Reed  v.  Aubrey,  91  Ga.  435,  44  Am.  St  Rep. 
49,  17  S.  E.  1022;  nor  is  an  agent  to  sell  authorized  to  sell  prop- 
erty to  a  firm  of  which  he  is  a  member:  Francis  v.  Kerker,  85  111. 
100;  Fry  v.  Piatt,  32  Kan.  62,  3  Pac.  781;  or  to  buy  it  himself 
through  a  partner:  Fry  v.  Piatt  32  Kan.  62,  3  Pac.  781;  and  he  is 
not  authorized  to  purchase  for  himself  jointly  with  an  ostensible 
purchaser:  Hughes  v.  Wasliington,  72  111.  84;  and  see  Smith  v. 
Townsend,  109  Mass.  500.  So,  if  two  persons  own  real  estate,  and 
one  of  them  Is  Intrusted  with  its  sale,  he  Is  an  agent  of  the  other 
owner,  and  cannot  convey  It  to  a  third  person  for  the  price  agreed 
upon,  and  pay  the  money  himself  with  a  view  of  acquiring  title 
to  the  property:  Eldridge  v.  Walker,  60  111.  230. 
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Meaning  of  Rule  and  Reasons  for  It. — The  general  principle  that 
an  agent  to  sell  cannot  buy  for  himself  must  be  understood  to 
mean  that  an  agent,  authorized  to  sell  the  property  of  his  prin- 
cipal, cannot  become  the  purchaser  of  It  through  the  instrumental- 
ity of  his  agency,  either  directly  or  indirectly:  Pridgen  v.  Adldns, 
25  Tex.  389,  394.  A  selling  agent  cannot  depart  from  what  he  is 
hired  to  do:  Upton  v.  Suffolk  Co.  MiUs,  11  Gush.  586,  59  Am.  Dec. 
163;  and  it  Is  his  duty  to  sell  to  third  persons,  not  to  himself: 
Butcher  v.  Krauth,  14  Bush,  713;  Anderson  v.  First  Nat  Bank,  6 
N.  Dak.  497,  509.  72  N.  W.  916.  Authority  to  sell  property  is  not 
authority  to  buy  it:  Mcintosh-Huntington  Co.  v.  Rice,  13  Colo. 
App.  393,  58  Pac.  358;  and  an  agent  to  sell  cannot  act  in  a  double 
capacity,  or  contract  with  himself:  People  v.  Township  Board,  11 
Mich.  222.  There  is  no  inference  in  doubtful  cases  that  an  agent 
to  sell  has  power  to  buy:  Colbert  v.  Shepherd,  89  Va.  401,  16  S.  E. 
246.  It  is  the  duty  of  an  agent  to  sell  to  get  the  highest  fair  price, 
and  this  duty  is  so  wholly  incompatible  with  his  wish  to  buy  that 
the  law  will  not  allow  him  to  unite  the  two  opposite  characters 
of  buyer  and  seller:  Parker  v.  Vose,  45  Me.  54,  60;  McDonald  T. 
Lord,  26  How.  Pr.  404;  Michoud  v.  Girod,  4  How.  503,  553;  Remick 
V.  Butterfield,  31  N.  H.  70,  64  Am.  Dec.  316;  Bent  v.  Priest,  86 
Mo.  475;  People  v.  Township  Board,  11  Mich.  222;  Murray  v. 
Beard,  102  N.  Y.  .*)05,  7  N.  E.  553;  irrespective  of  the  fairness  or 
unfairness  of  the  transaction:  Banks  v.  Judah,  8  Conn.  145,  157; 
Mills  V.  Goodsell,  5  Conn.  475,  13  Am.  Dec.  90;  and  it  is  immaterial 
that  the  agent  has  an  Interest  in  the  property  to  be  sold:  White 
V.  Ward.  26  Ark.  445;  Michoud  v.  Girod,  4  How.  503,  553.  An 
agent  to  sell  cannot  become  a  purchaser  in  his  own  name  or  that 
of  another,  whether  the  sale  is  public  or  private:  Ingerson  v.  Stark- 
weather, Walk.  Ch.  346;  Moore  v.  Moore,  5  N.  Y.  256,  afllrming  the 
same  case,  4  Sand.  Ch.  37;  Rockford  Watch  Co.  v.  Manifold,  36 
Neb.  801,  55  N.  W.  236.  Where  an  agent  to  sell  buys  the  property 
sold  by  him,  the  law  does  not  concern  Itself  with  any  question  of 
injury  to  the  principal.  The  agent  can,  under  no  circumstances, 
become  a  purchaser  thereof  without  the  consent  of  the  principal, 
unless  expressly  authorized  by  law:  Anderson  v.  First  Nat  Bank. 
6  N.  Dak.  497,  509,  72  N.  W.  916;  Ames  v.  Port  Huron  etc.  Boom- 
ing Co..  11  Mich.  139,  83  Am.  Dec.  731. 

"The  general  interests  of  justice,"  says  Van  Fleet,  V.  C,  in  Por- 
ter V.  Woodruff,  .36  N.  J.  Eq.  174,  179.  "and  the  safety  of  those 
who  are  compelled  to  repose  confidence  In  others  alike  demand 
that  the  courts  shall  always  inflexibly  maintain  that  great  and 
salutary  rule  which  declares  that  an  agent  employed  to  sell  can- 
not make  himself  the  purchaser,  nor,  if  employed  to  purchase,  can 
he  be  himself  the  seller.  The  moment  he  ceases  to  be  the  repre- 
Rentatlve  of  his  employer,  and  places  himself  In  a  position  toward 
his  principal  where  his  Interests  may  come  In  conflict  with  those 
of  his  principal,  no  matter  how  fair  his  conduct  may  be  in  the  par- 
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ticular  transaction,  that  moment  be  ceases  to  be  that  which  his 
flervlce  requires  and  his  duty  to  his  principal  demands.  He  Is  no 
lon^rer  nn  agent,  but  an  umpire;  he  ceases  to  be  the  champion  of 
-one  of  the  contestants  in  the  game  of  bargain,  and  sets  himself 
up  as  a  Judge  to  decide,  between  his  principal  and  himself,  what 
is  just  and  fair.  The  reason  of  the  rule  is  apparent;  owing  to  the 
selfishness  and  greed  of  our  nature,  there  must,  in  the  great  masa 
ot  the  transactions  of  mankind,  be  a  strong  and  almost  ineradicable 
antagonism  between  the  interests  of  the  seller  and  the  buyer,  and 
universal  experience  has  shown  that  the  average  man  will  not» 
where  his  interests  are  brought  In  conflict  with  those  of  his  em- 
ployer, look  upon  his  employer's  Interests  as  more  important  and 
■entitled  to  more  protection  than  his  own.  In  such  cases,  the  courts 
■do  not  stop  to  inquire  whether  an  agent  has  obtained  an  advan- 
tage or  not,  or  whether  his  conduct  has  been  fraudulent  or  not, 
when  the  fact  is  established  that  he  has  attempted  to  assume  two 
distinct  and  opposite  characters  In  the  same  transaction.  In  one 
of  which  he  acted  for  himself  and  In  the  other  pretended  to  act 
for  another  person,  and  to  have  secured  for  each  the  same  meas- 
ure of  advantage  that  would  have  been  obtained  If  each  had  been 
represented  by  a  disinterested  and  loyal  representative;  they  do 
not  pause  to  speculate  concerning  the  merits  of  the  transaction, 
whether  the  agent  has  been  able  so  far  to  curb  his  natural  greed 
as  to  take  no  advantage,  but  they  at  once  pronounce  the  transac- 
tion void  because  It  Is  against  public  policy.  The  salutary  object 
of  the  principle  is  not  to  compel  restitution  In  case  fraud  has  been 
committed  or  an  unjust  advantage  has  been  gained,  but  to  elevate 
the  agent  to  a  position  where  he  cannot  be  tempted  to  betray  his 
principal  Under  a  less  stringent  rule,  fraud  might  be  committed 
or  unfair  advantage  taken,  and  yet,  owing  to  the  imperfections  of 
the  best  of  human  institutions,  the  injured  party  be  unable  either 
to  discover  It  or  prove  It  in  such  manner  as  to  entitle  him  to  re- 
dress. To  guard  against  this  uncertainty,  all  possible  temptation 
is  removed  and  the  prohibition  against  an  agent  acting  in  a  dual 
■character  is  made  broad  enough  to  cover  all  his  transactions.  The 
rights  of  the  principal  will  not  be  changed,  nor  the  capacity  of  the 
agent  enlarged,  by  the  fact  that  the  agent  Is  not  Invested  with  a 
<liscretion,  but  simply  acts  under  an  authority  to  purchase  a  par- 
ticular article  at  a  specified  price,  or  to  sell  a  particular  article  at 
the  market  price.  No  such  distinction  is  recognized  by  the  adjudi- 
cations, nor  can  it  be  established  without  removing  an  Important 
safeguard  against  fraud."  See,  also,  Lingke  v.  Wilkinson,  57  N. 
T.  445,  450,  and  compare  Grumley  v.  Webb,  44  Mo,  444,  100  Am. 
Dec.  304,  wherein  It  Is  said  that  the  law  does  not  presume  that  a 
purchase  by  an  agent  to  sell  of  the  property  sold  by  him  will 
always  be  Impressed  with  fraud,  but  the  transaction  "furnishes 
an  Inducement  to  fraud,  and  affords  opportunities  to  persons  who 
should  always  act  with  the  most  conscientious  and  scrupulous  good 
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faith  to  abuse  their  trust;  and  therefore  a  total  disability  is  en- 
joined, to  take  away  all  temptation." 

Various  Kinds  of  Private  Agents.— An  Attorney  at  Late  Is  not,  upoa 
principles  of  public  policy,  permitted  to  purchase  anything  in  liti- 
gation, of  which  litigation  he  has  the  management:  Hall  v.  Hal- 
let,  1  Cox,  134;  and  in  Ex  parte  James,  8  Ves.  337,  a  petition  in 
banl^ruptcy,  Lord  Eldon  set  aside  a  purchase   made  by  a  solicitor, 
who  had  been  employed  by  the  assignees  in  the  business  of  th» 
estate,  although    the   sale   was    perfectly  fair,  and   the   purchase 
sanctioned  by  most  of    the    persons    interested  in  the  estate,  the 
amount  bid  being,  at  the  time  of  sale,  considered  the  full  value  of 
the  premises.    "This   doctrine,"  observed   the  lord   chancellor,  "as^ 
to  purchases  by  trustees,  assignees,  and  persons  having  a  confiden- 
tial character,  stands  much  more  upon  general  principle  than  upon 
the  circumstances  of  any  individual  case.    It  rests  upon  this,  that 
the  purchase  is  not  permitted  in  any  case,  however  honest  the  cir- 
cumstances; the  general  Interests  of  justice  requiring  It  to  be  de- 
stroyed in  every  instance,  as  no  court  is  equal  to  the  examinatioa 
and  ascertainment  of  the  truth  in  much  the  greater  number  of 
cases":  Ex  parte  James,  8  Ves.  337.    It  seems,  too,  that  an  attor- 
ney who  Issues  an  execution  cannot    become  a  purchaser  at   the 
sheriffs  sale,  either  on  his  own  account  or  as  the  agent  of  a  third 
person,  without  the  consent  of  his  client,  especially  where  the  lat- 
ter's  debt  is  left  unsatisfied,  as  such  a  transaction  Is  against  the 
client's  Interests:  Hawley  v.  Cramer,  4  Cow.  717,  739.    If  a  client'^ 
property,  real  or  personal.  Is  i^old  In  the  process  of  a  suit,  his  at- 
torney cannot  be  permitted  to  purchase  It  without  the  express  con- 
sent of  the  client:  Newcomb  v.  BrooliS,  16  W.  Va.  32,  69.    Com« 
pare  Cleveland  v.  Miller,  94  Mich.  97,  53  N.  W.  96;  and  an  attor- 
ney at  law  cannot  purchase  property,  real  or  personal,  at  a  judicial 
sale,  whether  made  by  a  commissioner  of  the  court  or  by  a  sheriff, 
after  a  judgment  has  been  obtained  and  an  execution  Issued,  when 
his  client  might  sustain  an  Injury  by  his  being  a  purchaser:  New- 
comb  v.  Brooks,  16  W.  Va,  32,  65. 

//  an  Attorney  in  Fact  executes  a  deed  In  the  name  of  his  prin- 
cipal and  the  grantee  therein,  on  the  same  day,  by  another  deed,, 
conveys  the  same  land  back  to  the  attorney  In  fact,  both  deeda 
are  prima  facie  fraudulent  and  void  upon  their  face,  and  the  prin- 
cipal Is  not  bound  by  them,  but  may  repudiate  the  conveyances, 
and  recover  the  land  In  an  action  of  ejectment,  for  where  the  mis- 
feasance or  fraud  of  an  agent  or  trustee  appears  upon  the  face  of 
his  conveyances,  the  remedy  may  he  administered  In  a  court  of 
law  as  well  as  In  a  court  of  equity:  McKay  v.  Williams,  67  Mich. 
647,  11  Am,  St  Rep.  597,  35  N.  W.  159.  If  an  agent,  by  virtue  of 
a  i)ower  of  attorney,  conveys  his  princlpars  property,  taking  a 
conveyance  to  himself,  and  then  mortgages  It,  he  does  not  acquire' 
title  to  the  property,  as  against  the  principal,  by  such  use  of  the 
power:  Cleveland  Ins.  Co.  v.  Reed,  1  BIss.  180,  Fed.  Cas.  No.  2889. 


Dec.  1899.]  Kimball  v.  Ranney.  66S 

Auction  Sales. — An  agent  to  sell  property  cannot  buy  at  an  auc- 
tion sale  thereof,  either  by  himself  or  through  a  third  party,  even 
for  value  and  however  fair  may  be  the  sale:  Randall  v.  Lauten* 
berger  (R.  I.,  Feb.  18,  1888),  13  Atl.  100;  Patton  v.  Thompson.  2 
Jones  Eq.  285;  Brothers  v.  Brothers,  7  Ired.  Eq.  150;  Oliver  r. 
Court,  8  Price,  127;  Jones  v.  Hoyt,  23  CJonn.  157;  Church  v.  Marine 
Ins.  Co..  1  Mason,  341,  Fed.  Cas.  No.  2  711;  Veazie  v.  Williams,  8 
How.  134,  151;  Matthews  v.  Light,  32  Me.  305;  Parker  v.  Vose,  45 
Me.  54;  Greenfield  Sav.  Bank  v.  Simons,  133  Mass.  415;  Porter  v. 
Woodruff,  36  N.  J.  Eq.  174.  An  auctioneer,  acting  In  a  fiduciary 
capacity,  or  through  the  Instrumentality  of  his  agency,  will  not  be 
allowed  to  bid  off  for  himself  or  anyone  else  the  very  property  he 
Is  selling:  Scott  v.  Mann,  86  Tex.  157;  Veazie  v.  Williams,  8  How. 
134,  151;  Oliver  v.  Court,  8  Price,  127;  Brock  v.  Rice,  27  Gratt  812; 
though  one  who  is  not  intrusted  with  the  conduct  of  a  sale,  but 
who  acts  simply  as  an  auctioneer  or  crier  for  an  officer,  and  in  his 
presence,  at  a  sale  of  property  under  a  writ,  has  a  right  to  bid 
at  the  sale,  either  for  himself  or  a  third  party:  S'wires  v.  Brother- 
line,  41  Pa.  St.  135,  80  Am.  Dec.  601;  Scott  v.  Mann.  36  Tex.  157. 

A  Factor  cannot  unite  the  opposite  characters  of  buyer  and  seller, 
unless  this  relation  with  his  principal  has  been  dissolved,  or  ther» 
Is  a  deliberate  agreement  between  them  to  that  effect:  Kelghler  v.. 
Savage  Mfg.  Co..  12  Md.  383,  71  Am.  Dec.  600;  and  he  cannot  sell 
property  intrusted  to  his  care  to  a  copartnership  of  which  he  is  a 
member:  Martin  v.  Moulton.  8  N.  H.  504. 

Unauthorized  Sales— Validity — Ratification— Remedy. — A  trustee'* 
purchase,  for  his  own  benefit,  at  a  sale  of  the  trust  property  is 
not  void;  It  will  bind  the  cestui  que  trust  If  he  acquiesce,  but  If 
he  dissents  In  a  reasonable  time,  the  trustee  will  be  considered 
as  holding  for  him:  Jennlson  v.  Hapgood,  7  Pick.  1,  19  Am.  Dec. 
258.  Such  a  purchase  Is  not  absolutely  void.  It  Is  only  voidable, 
and  may  be  confirmed  by  the  parties  interested,  directly  or  by 
long  acquiescence,  or  the  absence  of  an  election  to  avoid  the  con- 
veyance within  a  reasonable  time  after  the  facts  come  to  the 
knowledge  of  the  cestui  que  trust:  Hammond  v.  Hopkins.  143  U. 
S.  224,  251,  12  Sup.  Ct,  Rep.  418,  427;  Hoyt  v.  Latham,  143  U.  8. 
553,  566,  12  Sup.  Ct  Rep.  568,  572;  People  v.  Township  Board,  11 
Mich.  222,  229;  Eastern  Bank  v.  Taylor,  41  Ala.  93,  100;  Beesom  v. 
Beesom,  9  Pa.  St.  279;  Michoud  v.  GIrod,  4  How.  508.  So  it  l» 
where  an  agent  to  sell  makes  an  unauthorized  sale  of  property  t» 
himself.  If  he  makes  a  purchase  in  violation  of  his  duty  to  hi» 
principal.  It  Is  apparently  held,  In  some  cases,  to  be  absolutely  voldt 
Olute  V.  Barron,  2  Mich.  192,  198;  Copeland  v.  Mercantile  Ins.  Co.,. 
6  Pick.  198;  Barker  v.  Marine  Ins.  Co.,  2  Mason,  269,  Fed.  Casw 
022;  Banks  v.  Judah,  8  Conn.  145;  but  the  weight  of  authority  Is 
to  the  effect  that  the  purchase  by  the  agent  Is  not  absolutely  void,, 
but  may  be  effectual  and  valid,  either  by  the  express  ratification  of 
the  principal,  with  a  knowledge  of  all  the  facts,  or  by  the  yrincl> 
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pal's  acquiescence  for  a  great  length  of  time,  with  a  like  knowl- 
edge of  the  facts.  The  ratification,  however,  must  be  with  knowl- 
edge of  every  fact,  or  the  principal  is  not  bound  thereby:  Pridgen 
V.  Adkins,  25  Tex.  389,  395;  Bassett  v.  Brown,  105  Mass.  551; 
Francis  v.  Kerker,  85  111.  190;  Marsh  v.  Whitmore,  21  Wall.  178; 
Hoffman  etc.  Coal  Oo.  v.  Cumberland  etc.  Iron  Co.,  16  Md.  456, 
77  Am.  Dec.  311;  Mulford  v.  Minch,  11  N.  J.  Eq.  16,  64  Am.  Dec. 
472;  Field  v.  Small,  17  Colo.  386,  30  Pac.  1034;  New  Ebenezer  Assu. 
V.  Gress  Lumber  Co.,  89  Ga.  125,  14  S.  E.  892;  Hyatt  v.  Clark,  118 
N.  Y.  563.  23  N.  E.  891;  Oxford  Lake  Line  v.   First  Nat.  Bank. 

40  Fla.  349,  24  South.  480;  Johnson  v.  Carrere,  45  La.  Ann.  847, 
13  South.  195;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198,  203; 
Campbell  v.  McLain,  51  Pa.  St.  200;  Crowe  v.  Ballard,  2  Cox,  253; 
Gaines  v.  Acre,  Minor,  141.    As  said  in  Eastern  Bank  v.  Taylor, 

41  Ala.  93,  100:  "A  purchase  by  an  agent  or  trustee  at  his  own 
sale  is  valid,  except  as  to  the  principal  or  cestui  que  trust,  aud  is 
not  absolutely  void,  but  void  at  the  election  of  such  principal  or 
cestui  que  trust  seasonably  expressed,  and  is  capable  of  confirma- 
tion, so  that  It  cannot  be  avoided."  If  material  facts,  however, 
be  either  suppressed  or  unknown,  the  ratification  is  invalid,  be- 
cause founded  In  mistake  or  fraud:  Oxford  Lake  Line  v.  First  Nat. 
Bank,  40  Fla.  349,  24  South.  480,  and  numerous  cases  therein  cited. 

An  agent  or  other  person  acting  in  a  fiduciary  capacity  cannot 
speculate  for  his  gain,  and  to  the  prejudice  of  his  principal,  in 
the  subject  matter  committed  to  his  care:  Grumley  v.  Webb.  44 
Mo.  444,  100  Am.  Dec.  304;  Dodd  v.  Wakeman,  26  N.  J.  Eq.  484; 
Wheeler  v.  Ilyon,  1  App.  Cas.  D.  C.  142.  Hence,  if  an  agent  to 
sell  effects  a  sale  to  himself,  either  directly  or  under  cover  of  the 
name  of  a  third  person,  he  becomes,  in  respect  to  the  property,  a 
trustee  for  the  principal,  and,  at  the  election  of  the  latter  season- 
ably made,  will  be  compelled  to  surrender  it,  or  if  he  has  disposed 
of  it  to  a  bona  fide  purchaser,  to  account,  not  only  for  its  real 
value,  but  for  any  profit  realized  by  him  on  such  resale.  And  this 
will  be  done  upon  the  demand  of  the  principal,  although  no  fraud 
is  shown  and  It  does  not  appear  that  the  property,  at  the  time  of 
its  acquisition  by  the  agent,  was  worth  more  than  he  paid  for  It: 
Smltz  V.  Leopold,  51  Minn.  455,  53  N.  W.  719;  Bent  v.  Priest,  86 
Mo.  475,  482;  Bank  of  Louisville  v.  Gray,  84  Ky.  565,  2  S.  W.  168; 
Rockford  Watch  Co.  v.  Manifold,  36  Neb.  801,  55  N.  W.  236;  Rob- 
ertson V.  Chapman.  152  U.  S.  673,  14  Sup.  CL  Rep.  741;  Chaffln  v. 
Hull,  49  Fed.  524;  White  v.  Ward,  26  Ark.  445;  Hobday  v.  Peters, 
28  Beav.  849;  Jones  v.  Hoyt,  23  Conn.  165;  Hobson  v.  Peake,  44 
La.  Ann.  383,  10  South.  762;  Wilson  v.  Wilson,  4  Abb.  App.  Dec. 
621;  Clute  y.  Barron,  2  Mich.  199;  Hawley  v.  Cramer,  4  Cow.  717, 
744;  Tynes  v.  Grlmstoad,  1  Tenn.  Ch.  508.  Such  a  purchase  may 
be  set  aside,  at  the  option  of  the  principal,  without  reference  to 
Its  advantages,  fairness,  or  reasonableness,  where  the  rights  of 
Innocent    purchasers  and  creditors    have  not  intervened:  Querter- 
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mous  V.  Taylor,  62  Ark.  598,  37  S.  W.  229;  Tynes  v.  Grimstead,  1 
Tenn.  Ch.  508;  Euneau  v.  Rieger,  105  Mo.  659,  16  S.  W.  854;  El- 
drldge  v.  Walker,  60  111.  230;  Glenwood  v.  Spring,  54  Barb.  375; 
New  York  Cent  Ins.  CJo.  v.  National  Protection  Ins.  Co.,  14  N.  Y. 
85,  91 ;  Porter  v.  Woodruff,  36  N.  J.  Eq.  174;  Newcomb  v.  Brooks, 
16  W.  Va.  32,  62.  Where  an  agent  to  sell  sells  to  himself,  either 
directly  or  indirectly,  the  property  of  his  principal,  the  burden  of 
proof  Is  on  him  to  show  the  knowledge  and  consent  of  his  prin- 
cipal, even  where  no  fraud  was  intended  or  he  derived  no  advan- 
tage from  the  transaction:  Tyler  v.  Sanborn,  128  111.  136,  15  Am.  St. 
Rep.  97,  21  N.  E.  193;  Jansen  v.  Williams.  36  Neb.  869,  55  N.  W.  279; 
Fountain  Coal  Co.  v.  Phelps,  95  Ind.  271;  McGar  v.  Adams,  65  Ala. 
106;  Robertson  v.  Chapman,  152  U.  S.  673,  14  Sup.  Ct.  Rep.  741. 
If  the  agent  sells  land  and  causes  a  conveyance  to  be  made  to 
himself,  it  will,  unless  ratified  by  the  principal,  be  set  aside  by  a 
court  of  equity,  upon  a  seasonable  application  made  by  the  prin- 
cipal or  his  heirs,  without  any  inquiry  as  to  its  fairness:  Sturde- 
vant  V.  Pike,  1  Ind.  276. 

If  an  agent  sells  to  himself  the  property  of  his  principal,  one 
who  purchases  from  the  agent  with  notice  of  the  facts  holds  as 
trustee  for  the  principal,  and  stands  in  no  better  position  than  the 
agent:  Bank  of  Louisville  v.  Gray,  84  Ky.  565,  2  S.  W.  168;  Cum- 
berland etc.  Iron  Co.  v.  Sherman,  30  Barb.  553.  If  an  agent  to 
sell  purchases  the  principal's  property,  the  principal  must  repudi- 
ate within  a  reasonable  time,  or  he  will  be  held  to  have  ratified 
the  agent's  act:  Francis  v.  Kerker,  85  111.  190;  Marsh  v.  Whltmore, 
21  Wall.  178;  Bassett  v.  Brown,  105  Mass.  551;  Glenwood  v.  Spring, 
54  Barb.  375;  Breed  v.  First  Nat.  Bank,  6  Colo.  235.  The  question 
as  to  what  constitutes  a  reasonable  time  in  any  particular  case 
of  the  kind  must  be  determined  from  a  consideration  of  all  Its  ele- 
ments which  affect  that  question:  Twln-Llck  Oil  Co.  v.  Marbury, 
91  U.  S.  .587.  The  principal  cannot  repudiate  such  a  sale,  how- 
ever, without  doing  equity:  Adams  v.  Sayre,  76  Ala.  509;  that  is, 
he  must,  in  general,  make  such  compensation  as  will  place  the 
agent  In  statu  quo:  People  v.  Township  Board,  11  Mich.  222,  229. 

When  Agent  may  Buy  His  PrincipaVs  Property. — While  an  agent 
intrusted  to  sell  real  estate  cannot,  directly  or  Indirectly,  become 
its  purchaser  under  the  power  conferred  on  him,  the  agent  has 
the  same  right  to  deal  directly  with  his  principal  as  has  a  stranger, 
though  a  purchase  by  an  agent  from  his  principal  is  viewed  with 
great  Jealousy  by  the  courts:  Dobson  v.  Racey,  8  N.  Y.  216;  Burke 
v.  Bours,  98  Cal.  171,  32  Pac.  980;  Cook  v.  Berlin  Woolen  Mill 
Co.,  43  Wis.  433;  Uhllch  v.  Muhlke,  61  111.  499;  Boyd  v.  Hawkins, 
2  Dev.  Eq.  195.  An  agent,  therefore,  even  where  he  has  been 
authorized  to  sell  the  property  of  his  principal,  may  purchase  it 
directly  from  the  latter,  where  he  acts  In  good  faith,  makes  a  full 
disclosure  of  all  the  facts  concerning  the  property,  and  takes  no 
advantage  of  the  situation;  and  such  a  purchase  will  be  upheld 


666  American  State  Eeports,  Vol.  80.     [Michigan, 

where  the  transaction  is  fair  and  just,  the  consideration  full  and 
adequate,  and  the  sale  is  made  to  the  agent  with  the  principal's 
full  knowledge  and  consent:  Fisher's  Appeal,  34  Pa.  St  29;  Burke 
V.  Bours,  98  Cal.  171,  32  Pac.  980;  Buell  v.  Buckingham,  16  Iowa, 
284,  85  Am.  Dec.  516;  Cook  r.  Berlin  Woolen  Mill  Co.,  43  Wis.  433; 
Rochester  v.  Levering,  104  Ind.  562,  4  N.  E.  203;  Kramer  v.  Win- 
alow,  154  Pa.  St.  637,  25  AU,  766;  Book  waiter  v.  Lansing,  23  Neb. 
291,  36  N.  W.  549;  Jansen  y.  Williams,  36  Neb.  869,  55  N.  W.  279; 
Ingle  V.  Hartman,  37  Iowa,  274;  Gumbel  v.  Boyer,  46  La.  Ann. 
762,  15  South.  84;  otherwise,  the  principal  may  repudiate  the  trans- 
action and  have  it  set  aside:  Ingle  v.  Hartman,  37  Iowa,  274; 
Farnam  v.  Brooks,  9  Pick.  212;  Jefifries  v.  Wiester,  2  Saw.  135, 
Fed.  Oas.  No.  7  254;  Ferguson  v.  Dent,  24  Fed.  412;  Wenhara  v. 
Switzer,  51  Fed.  351;  McDonald  v.  Fithian,  1  Gilm.  269;  Porter  y. 
Woodruff,  36  N.  J.  Bq.  174. 

For  Instance,  if  a  general,  confidential  business  agent  Is  re- 
quested by  his  principal  to  find  a  purchaser  at  a  fixed  price  for 
certain  land,  but  is  unable  to  do  so,  a  purchase  thereof  made  by 
him  directly  from  the  principal  is  valid,  where  he  purchases  for 
the  price  named,  which  at  the  time  is  a  fair  one,  he  having  pre- 
viously communicated  to  his  principal  all  the  facts  within  his 
knowledge  about  the  land  and  its  value,  without  concealing  or 
misrepresenting  anything:  Rochester  v.  Levering,  104  Ind.  562,  4 
."N.  E.  203.  So,  an  agent  to  sell,  who  makes  a  sale  of  his  principal's 
Lproperty,  and  who  has  no  Intention  at  the  time  of  sale  of  going  in 
'With  the  purchaser,  may  afterward  make  a  valid  purchase  of  the 
Hatter:  Robertson  v.  Chapman,  152  U.  S.  673,  14  Sup.  CL  Rep.  741; 
Tinless  he  becomes  Interested  in  the  purchase  Immediately  after 
the  sale  and  before  the  payment  of  the  purchase  money:  Rosen- 
berger's  Appeal,  26  Pa.  St  67.  There  are  contracts  made  directly 
between  an  agent  and  his  principal  which  the  courts  will  uphold, 
"but  such  transactions,  to  be  maintained,  must  be  characterized 
by  the  utmost  good  faith.  There  must  be  no  misrepresentation, 
and  an  entire  absence  of  concealment  or  suppression  of  any  fact 
within  the  knowledge  of  the  agent,  which  might  influence  the 
principal,  and  the  burden  of  establishing  the  perfect  fairness  of 
the  contract,  in  such  cases,  rests  upon  the  agent":  Porter  v.  Wood- 
ruff, 36  N.  J.  Eq.  174,  181. 

On  the  other  hand,  if  an  agent  employed  to  sell  a  tract  of  land 
^becomes  himself  the  purchaser  from  his  principal,  from  whom  he 
conceals  the  fact  that  a  higher  price  could  be  obtained,  he  is  guilty 
of  a  fraud,  which  will  render  the  purchase  void:  Moseley  v.  Buck, 
3  Munf.  232,  5  Am.  Dec.  508.  So,  if  an  ostensible  purchaser  enters 
Into  an  arrangement  with  the  agent  to  buy  the  land.  In  reality  for 
the  joint  benefit  of  himself  and  the  agent,  the  transaction  Is  a 
fraud,  which  will  enable  the  vendor,  upon  being  apprised  of  the 
(act,  to  rescind  the  sale  and  reclaim  the  land:  Glover  v.  Layton, 
145  111  92,  34  N.  E.  53.    And    If  an  agent,  who  is  authorized  to 
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sell  real  estate,  resorts  to  a  subterfuge  and  fraudulently  purchases 
the  land  for  less  than  its  value  from  his  principal  in  another's 
name,  after  having  concealed  from  the  principal  material  facts 
concerning  the  value  of  the  property  to  be  sold,  the  agent  cannot 
hold  the  land;  but  the  principal  cannot  regain  it  on  the  ground  of 
fraud  where  the  agent,  in  good  faith,  and  without  any  design  to 
obtain  the  property  for  himself,  sold  it  to  the  purchaser,  reported 
the  sale  to  his  principal,  and,  after  ratification  by  the  latter,  pur- 
chased the  land  from  the  buyer:  Book  waiter  v.  Lansing,  23  Neb. 
291,  36  N.  W.  549. 

The  principle  that  an  agent  employed  to  sell  property  cannot 
himself  become  the  purchaser  at  his  own  sale,  either  directly  or 
indirectly,  or  by  collusion  with  others,  does  not  apply  where  the 
agent  acquires  an  interest  in  the  property  after  the  termination 
of  the  agency  by  subsequent  contract  with  the  purchaser  at  his 
sale,  for  he  then  has  the  same  right  as  any  other  person  to  deal  in 
the  property,  and  may  purchase  it  if  he  desires  to  do  so:  McGar  v. 
Adams,  65  Ala.  106;  Walker  v.  Derby,  5  Biss.  134,  Fed.  Gas.  No. 
17,068;  Walker  v.  Carrington,  74  111.  446;  O'Reiley  v.  Bevington,  155 
Mass.  72,  29  N.  B.  54;  Bucher  v.  Bucher,  86  IlL  377;  McKinley  v. 
Irvine,  13  Ala.  681;  Satterthwaite  v.  Loomis,  81  Tex.  64,  16  S,  W. 
616;  Cook  v.  Berlin  Woolen  Mill  Co.,  43  Wis.  433,  440.  An  agent 
cannot  acquire  title  to  his  principal's  property,  sold  at  a  sheriff's 
sale,  by  purchasing  it  thereat,  without  first  severing  the  relation 
between  himself  and  his  principal.  If  any  doubt  exists  as  to  his 
attitude  toward  the  principal,  he  will  be  deemed  a  trustee  for  the 
latter;  and  if  he  attempts  to  sever  the  relation  by  notice,  he  must 
assume  the  burden  of  showing  that  his  principal  was  notified  of 
the  altered  relation:  Fountain  Oil  Co.  v.  Phelps,  95  Ind.  271. 
Neither  can  an  agent  acquire  his  principal's  property  by  using  his 
own  money  to  make  a  purchase  which  is  virtually  a  redemption 
of  the  subject  matter  of  the  agency:  De  Miallagh  v.  De  Mallagb, 
77  Cal.  126,  19  Pac.  256. 

An  agent  having  charge  of  land  for  his  principal  cannot,  either 
directly  or  indirectly,  acquire  a  tax  title  thereto,  as  against  the 
latter,  because  of  the  latter's  default  in  remitting  funds  to  pay 
the  taxes,  without  a  prior  distinct,  unambiguous,  explicit  renun- 
ciation of  the  agency  and  notification  to  his  principal.  Without 
this,  his  purchase  at  a  tax  sale  will  inure  to  the  benefit  of  the  priu- 
cipaL  In  other  words,  the  agent  will  be  deemed  a  trustee  for  the 
principal:  McMahon  v.  McGraw,  26  Wis.  614;  Bartholomew  v. 
Leech,  7  Watts,  472;  Bowman  v.  Officer,  53  Iowa,  640,  6  N.  W.  28; 
Gonzalia  v.  Bartelsman,  143  lU,  634,  32  N.  E.  632;  Krutz  v.  Fisher, 
8  Kan.  90;  Fisher  v.  Krutz,  9  Kan.  501;  Geisinger  v.  Beyl,  80  Wis. 
443,  50  N.  W.  501;  Fox  v.  Zimmerman,  77  Wis.  414,  46  N.  W.  533; 
Ellsworth  V.  Cordrey,  63  Iowa,  675,  16  N.  W.  211;  Smith  v.  Ste- 
phenson, 45  Iowa,  645;  especially  where  he  has  money  of  his  prin- 
cipal to  apply  on  taxes  but  fails  to  make  such  application:  Young 
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V.  Goodhue,  106  Iowa,  447,  76  N.  W.  822.  An  agent  employed  to- 
purchase  lands  at  a  tax  sale  will  not,  of  course,  be  allowed  to  ac- 
quire title  thereto,  as  against  his  principal,  by  taking  a  deed  in 
his  own  name:  Matthews  v.  Light,  32  Me.  305;  Comstock  v.  Ames, 
1  Abb.  App.  Dee.  411;  and  a  public  officer,  such  as  a  county  treas- 
urer or  tax  collector,  cannot,  either  by  himself  or  through  an. 
agent,  acquire  title  to  property  which  he  sells  for  taxes:  Clute  v. 
Barron,  2  Mich.  192;  Chandler  v.  Moulton,  33  Vt  245.  But  the 
courts  will  sometimes  refuse  to  disturb  an  agent's  purchase  at  a 
tax  sale  where,  the  facts  being  known,  a  long  period  of  time  has 
elapsed  and  no  measures  have  been  taken  to  avoid  the  title:  Eck- 
rote  V.  Myers,  41  Iowa,  324;  Comstock  T.  Ames,  1  Abb.  App.  Dec^ 
411. 


THEONE  V.  liIEAD. 

[122  Mich.  273,  80  N.  W.  1080.] 

ANIMALS  — SHEEP-KILLING  DOGS  — KILLING  OF  — 
WHEN  JUSTIFIABLE. — A  sheep-killing  dog  Is  not  much  favored^ 
In  law.  Hence,  If  it  has  been  caught  chasing  lambs,  and  is  found 
a  few  days  afterward  on  the  owner's  premises  in  company  with 
another  dog,  and  unaccompanied  by  any  person,  such  owner  Is  jus- 
tified In  having  the  former  dog  immediately  killed  without  wait- 
ing for  It  to  chase  the  sheep  again. 

Sampson  &  Baxre,  for  the  appellant. 

W.  D.  Fast  and  A.  L.  Guernsey,  for  the  appellee. 

*''»  MOORE,  J.  August  11,  1897,  John  Barger,  at  the  re- 
quest of  the  defendant,  shot  two  dogs,  one  of  which  belonged' 
to  the  plaintiff.  Suit  was  brought  by  plaintiff  against  the  de- 
fendant. From  a  judgment  obtained  by  him  the  defendant  has 
appealed. 

The  record  discloses  that  plaintiff  was  the  owner  of  a  spayed 
bitch  dog,  about  four  years  old,  which,  he  testified,  he  kept 
chiefly  for  hunting  minks  and  coons.  He  says  he  kept  her  tied: 
up  nights  and  a  good  deal  of  the  time  in  the  daytime.  He- 
testified  he  never  knew  she  worried  or  killed  any  sheep.  It  wa» 
shown  by  some  of  the  witnesses  for  the  plaintiff  that  the  dog 
was  frequently  away  from  home  and  among  flocks  of  sheep. 
One  of  them  testified  that,  previous  to  the  shooting  of  the  dogs^ 
he  had  seen  them  chasing  sheep  belonging  to  the  defendant. 
He  saw  the  dog  which  was  shot  grab  a  buck  belonging  to  Mr. 
Jackson,  and  soon  thereafter  the  sheep  waa  found  dead.    It 
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^"^^  was  shown  on  the  part  of  the  defense  that,  shortly  before 
the  two  dogs  were  killed,  they  killed  a  buck  and  several  lambs 
belonging  to  Mr.  Jackson,  whose  farm  adjoined  the  farm  of 
Mr.  Mead,  and  in  July  they  chased  the  sheep  of  Mr.  Parker, 
ano'ther  neighbor,  who  drove  them  away.  The  defendant  had 
a  flock  of  lambs  he  had  weaned,  which  he  kept  west  of  his 
house.  He  saw  the  dog  belonging  to  the  plaintiff  chasing  these 
lambs  the  first  week  in  August,  and  got  his  gun  to  shoot  her, 
but  she  got  away  before  he  could  do  so.  Before  the  dogs  were 
killed  the  defendant  had  been  told  about  their  killing  the  buck 
and  lambs  belonging  to  Mr.  Jackson,  On  the  morning  the  dogs 
wfere  killed  their  owners  were  not  with  them.  The  defendant 
did  not  see  the  dogs  until  after  they  were  killed,  but  his  atten- 
tion was  called  to  the  fact  that  they  were  on  his  premises  by 
Mr.  Barger;  and  when  he  got  the  gun  he  knew  it  was  for  the 
purpose  of  shooting  the  dog  that  had  chased  his  sheep,  and 
killed  the  sheep  belonging  to  Jackson. 

It  is  claimed  by  counsel  for  plaintiff  that  as  the  dogs  had 
not  done,  or  threatened  to  do,  any  damage  to  defendant's  sheep 
on  the  day  when  they  were  shot  he  had  no  right  to  kill  them: 
Citing  Bowers  v.  Horen,  93  Mich.  420,  32  Am.  St.  Rep.  513,  53 
N.  W.  535.  An  inspection  of  the  case  will  show  it  is  not  in 
point.  If  the  defendant  had  shot  the  dog  when  he  saw  her 
chasing  his  lambs  the  week  before,  he  would  have  acted  strictly 
within  the  provisions  of  the  statute:  2  Comp.  Laws  1897,  sec. 
5592.  Had  Mr.  Mead  notified  the  plaintiff  in  writing  of  what 
his  dog  had  done  to  the  lambs  in  August,  it  would  have  been 
his  duty  to  have  had  the  dog  killed  within  forty-eight  hours, 
and  he  would  have  subjected  himself  to  a  penalty  for  a  failure 
to  do  so.  This  would  have  been  equally  true  if  Mr.  Ja/jkson  or 
Mr.  Parker  had  given  him  a  like  notice  of  what  the  dog  had 
done  to  their  sheep.  The  statute  does  not  regard  with  much 
favor  a  sheep-killing  dog.  When  the  owner  of  sheep  sees  a 
pair  of  sheep-killing  dogs  in  his  inclosure,  unaccompanied  by 
any  person,  and  has  caught  one  of  them  a  few  days  before 
chasing  his  lambs,  he  is  ^''^  not  obliged  to  wait  until  they 
have  again  begun  their  cruel  work  before  he  can  take  effective 
measures  to  protect  his  property.  Under  the  undisputed  facts 
in  the  case  a  verdict  should  have  been  directed  for  defendant: 
See  Hubbard  v.  Preston,  90  Mich.  221,  30  Am.  St.  Eep.  426,  51 
N.  W.  209. 

Judgment  is  reversed  and  no  new  trial  given. 

The  other  justices  concurred. 
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KILLING  OF  SHEEP-KILLING  DOGS  — WHEN  JUSTIFI- 
ABLE.— For  circumstances  under  which  a  sheep-liilling  dog  may 
be  killed,  though  not  caught  in  the  act  of  killing  sheep,  see  the 
monographic  note  to  Ilamby  v.  Samson,  67  Am.  St.  Rep.  295,  dis- 
cussing property  in  dogs  and  the  remedies  for  its  enforcement. 
That  there  is  no  right  to  kill  it  unless  actually  engaged  in  the  act, 
see  Chapman  t.  Decrow,  93  Me.  378,  74  Am.  St  Bep.  357,  45  AtL 
295w 


HEILMAN  V.  PRUYN". 

[122  Mich.  301,  81  N.  W.  97.] 

SALES— FRUIT  TREES— BREACH  OF  CONTRACT.— If  a 
purchaser  orders  fruit  trees  of  certain  varieties,  and  the  vendor 
agrees,  if  they  cannot  be  supplied,  that  he  will  furnish  other  vari- 
eties equally  desirable,  but  instead  of  doing  so  furnishes  trees  of 
an  inferior  variety,  the  measure  of  damages  is  the  value  that 
would  have  been  added  to  the  premises  if  the  trees  had  been  of 
the  varieties  ordered. 

DAMAGES— SALE  OF  FRUIT  TREES— BREACH  OF  CON- 
TRACT.—IT  IS  NO  DEFENSE,  in  an  action  to  recover  damages  of 
a  vendor  for  selling  to  the  plaintiff  fruit  trees  of  a  variety  inferior 
to  that  ordered  by  him,  that  the  treee  had  been  injured  or  killed  by 
severe  cold  weather  after  the  commencement  of  such  action,  and 
that  the  plalntilT  had,  therefore,  suffered  no  damage  by  reason  of 
the  defendant's  breach  of  contract. 

Assumpsit  by  Heilman  against  Pniyn  for  breach  of  war- 
ranty on  a  sale  of  fruit  trees.  Heilman  ordered  of  Pruyn  some 
fruit  trees,  Late  Crawfords  and  Smocks,  and  Pruyn  agreed 
that  if  he  could  not  supply  them  he  would  furnish  other  varieties 
equally  desirable.  The  trees  furnished  were  not  of  the  variety 
ordered,  but  inferior  thereto,  and  practically  worthless.  There 
was  a  judgment  for  the  plaintiff  and  the  defendant  brought 
error. 

Peter  Doran,  for  the  appellant. 

Wolcott  &  "Ward,  for  the  appellee. 

»02  GRANT,  C.  J.  1.  What  is  the  measure  of  damages? 
This  is  the  principal  question.  Defendant  contends  that  the 
rule  of  damages  is  the  money  paid  out  for  the  trees,  the  cost  of 
setting  out  and  caring  for  them  up  to  the  time  of  the  suit,  and 
the  use  of  the  land  which  they  were  occup3ring.  The  court  in- 
structed the  jury  that  the  measure  of  damages  was  the  value 
that  would  have  been  added  to  the  premises  if  the  trees  had 
been  of  the  varieties  ordered.    We  think  the  court  announced 
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the  correct  rule.  "The  primary  purpose  of  awarding  damages 
is  actual  compensation  to  the  party  injured,  whether  by  a  tort 
or  by  breach  of  a  contract";  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
546,  and  note  2.  In  United  States  v.  Taylor,  35  Fed.  484,  it  was 
held  that:  "In  an  action  for  damages  in  cutting  growing  timber 
or  trees  the  recovery  is  not  limited  to  their  actual  value  for 
firewood,  turpentine  purposes,  or  for  timber  or  lumber  puposes, 
but  the  actual  injury  to  the  estate  by  the  cutting  of  the  trees; 
and  in  determining  the  question  it  is  proper  to  show  the  pur- 
pose for  which  the  trees  were  designed  and  could  have  been 
used." 

In  Stoner  v.  Texas  etc.  Ey.  Co.,  45  La.  Ann.  115,  11  South. 
875,  it  was  held  that  the  measure  of  damages  for  the  destruc- 
tion of  ^**®  fruit  trees  by  fire  is  not  the  cost  of  replacing  them 
and  the  value  of  the  care  and  labor  bestowed  on  them,  but  the 
value  of  the  destroyed  trees  at  the  date  of  the  fire.  The  like  rule 
was  held  in  Norfolk  etc.  R.  R.  Co.  v.  Bohannon,  85  Va.  293,  7  S. 
E.  236,  and  in  Montgomery  v.  Locke,  72  Cal.  75,  13  Pac.  401. 
The  case  of  Dwight  v.  Elmira  etc.  R.  R.  Co.,  132  N.  Y.  199, 
28  Am.  St.  Rep.  563,  30  N.  E.  398,  is  an  instructive  case,  and 
points  out  the  distinction  between  the  measure  of  damages 
where  forest  trees,  fully  grown,  are  unlawfully  severed  from 
the  soil,  and  where  nursery  trees  are  so  severed.  In  the  former 
case  there  may  be  no  injury  to  the  freehold,  when  the  value  of 
the  trees  must  furnish  the  sole  measure  of  damages.  In  the 
latter  case,  when  fruit  trees  are  severed,  they  are  of  practically 
no  value.  In  such  cases  there  are  two  elements  of  damages: 
1.  The  value  of  the  trees  cut,  if  they  have  any;  and  2.  The 
damage  to  the  realty. 

Counsel  for  defendant  cites  White  v.  Miller,  71  N.  Y.  118,  27 
Am.  Rep.  13.  In  this  case  cabbage  seed  was  sold,  warranted  to 
be  genuine  Bristol  cabbage  seed.  The  seed  was  not  as  war- 
ranted. It  was  held  that  the  proper  measure  of  damages  was 
the  difference  in  value  between  the  crop  raised  from  the  defec- 
tive seed  and  a  crop  of  Bristol  cabbage  such  as  would  ordinarily 
have  been  produced  that  year.  Other  cases  of  this  character  are 
cited.  Where  crops  are  raised  from  seeds,  and  mature  in  a  few 
months,  and  the  value  of  the  land  is  not  affected  thereby,  no 
other  rule  of  damages  can  obtain.  It  is  different,  however, 
where  fruit  trees  are  planted  which  will  not  mature  for  years, 
which  become  a  part  of  the  realty,  and  materially  add  to  its 
value.  The  destruction  of  a  crop  of  cabbage,  com,  wheat,  or 
other  annuals  does  not  injure  the  land,  and  consequently  there 
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can  be  but  one  rule  of  damages.  The  most  of  the  cases  cited  by 
the  defendant  are  cases  of  this  character.  The  other  cases  cited 
involve  the  question  of  speculative  damages,  which  is  not  in- 
volved in  this  case.  It  is  a  matter  of  common  knowledge  that 
lands  are  enhanced  in  value  by  orchards  of  fruit  trees.  They 
****  have  a  value  capable  of  estimation,  for  the  reason  that  they 
usually  yield  fruit.  The  case  is  not  one  of  speculative  dam- 
ages, but  of  enhanced  value  by  additions  to  the  realty.  The 
rule  of  damages  ought  to  be,  and  is,  the  same  wTiere  worthless 
fruit  trees  are  furnished,  contrary  to  the  warranty,  as  where 
good  fruit  trees  are  destroyed  by  the  negligent  acts  of  others. 
The  purchaser  has  suffered  the  same  damages  in  each  case. 
Both  parties  must  be  held  to  have  contracted  with  reference  to 
the  land  in  future  years,  as  it  would  be  enhanced  by  the  exist- 
ence of  trees  of  the  kind  warranted.  The  difference  between 
the  value  of  the  land  with  and  without  the  trees  is  the  just 
measure  of  damages:  26  Am.  &  Eng.  Ency.  of  Law,  565,  note  1. 

2.  Error  is  assigned  upon  the  rejection  of  testimony  as  to 
the  condition  of  the  trees  immediately  before  the  trial,  and 
after  the  severe  winter  of  1898-99.  The  object  was  to  show 
that  the  trees,  or  many  of  them,  had  been  injured  or  killed  by 
the  severe  cold  weather  after  this  suit  was  brought,  and  to 
claim  that  plaintiff  had,  therefore,  suffered  no  damage  by  the 
failure  of  the  defendant  to  keep  his  contract.  The  ruling  of 
the  court  was  correct.  The  law  does  not  permit  the  defendant 
to  avoid  his  contract  because  the  trees  were  injured  or  destroyed 
by  circumstances  beyond  the  control  of  the  parties.  The  rights 
of  the  parties  were  to  be  determined  by  the  situation  of  affairs 
at  the  commencement  of  the  suit.  If,  by  the  act  of  God  after- 
ward, the  trees  were  destroyed,  this  fact  furnished  no  defense. 
If  they  had  been  valuable  trees,  and  had  been  injured  through 
the  neglect  of  the  plaintiff,  the  rule  would  be  different. 

Judgment  affirmed. 

The  other  justices  concurred. 


SALES  BY  NURSERYMEN  —  TREES  —  BREACH  OP  WAR- 
RANTY OF  QUALITY.— THE  MEASURE  OF  DAMAGES  for  a 
breach  of  warranty  as  to  the  kind  of  trees  sold  by  a  nurseryman 
Is  the  difference  between  the  value  of  the  land  occupied  by  the  trees 
Bet  out  on  It  when  the  breach  of  the  warranty  is  discovered,  and 
the  value  the  same  land  would  have  had,  at  the  same  time.  If  the 
trees  ordered  had  been  planted  and  cultivated  Instead  of  the  kind 
■old  and  cnltlvjited:  Shearer  v.  Park  Nursery  Co.,  103  CaL  415,  42 
Am.  8t  Rep.  125«  87  Pac.  412. 
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ALLEN  T.  BOARD  OF  STATE  AUDITORS. 
[122  Mich.  324.  81  N.  W.  113.] 

CONSTITUTIONAL  LAW— ESTABLISHMENT  OF  COURTS 
—LEGISLATIVE  POWER  AS  TO.— A  legislature  has  no  power  to 
establish  a  court  of  appeals,  aside  from  constitutional  courts,  to 
determine  the  guilt  or  innocence  of  a  convicted  criminal.  Hence, 
It  has  no  authority  by  a  joint  resolution  to  empower  a  board  of 
€tate  auditors  to  investigate  a  convicted  criminal's  claim  of  inno- 
cence, where  a  portion  of  the  sentence  has  been  served,  and  to 
allow  him  a  moneyed  compensation  if  it  finds  him  Innocent  Such 
ii  resolution  Is  unconstitutional  and  void. 

CONSTITUTIONAL  LAW —  LEGISLATIVE  APPROPRIA- 
TIONS—REQUISITE VOTE.— A  legislature  cannot,  by  a  joint  reso- 
lution, appropriate  the  public  money  or  property  for  local  or  private 
purposes,  without  the  two-thirds  vote  requisite  to  the  validity  of  a 
bill  for  such  a  purpose. 

CONSTITUTIONAL  LAW— SENTIMENTAL  AND  UNJUST 
CLAIISIS  AGAINST  THE  STATE  ARE  NOT  ALLOWABLE.— A 
board  of  state  auditors,  authorized  by  the  constitution  to  examine 
and  adjust  all  claims  against  the  state,  has  power  to  pass  upon 
such  claims  only  as  rest  upon  some  legal  basis.  It  must  confine  it- 
self to  such  claims  as  are  contemplated  by  the  constitution,  and 
cannot  consider  one  based  upon  sentimental  or  moral  grounds, 
such  as  a  convicted  criminal's  claim  for  damages  for  his  wrong- 
ful conviction  and  imprisonment. 

Edward  S.  Grece  and  Lewis  M.  Miller,  for  the  relator. 

Horace  M.  Oren,  attorney  general,  for  the  respondent. 

326  GRANT,   C.  J.     The  following  joint  resolution    was 
passed  by  the  legislature  of  1899: 
"Joint  Resolution  to  Provide  for  the  Relief  of  Thomas  Allen. 

"Whereas,  it  satisfactorily  appears  that  Thomas  Allen,  now 
of  the  city  of  Detroit,  was,  on  or  about  the  twentieth  day  of 
August,  1890,  arrested  at  the  city  of  Grand  Rapids  iipon  the 
charge  of  'assault  with  the  intent  to  do  great  bodily  harm,'  and 
taken  a  prisoner  to  the  county  jail  of  Mecosta  county,  and  there 
confined  until  the  fourteenth  day  of  November  following,  and 
then  tried  and  convicted  upon  said  charge,  of  which  he  was  en- 
tirely innocent,  he  being  at  the  time  of  the  commission  of  the 
supposed  crime  in  the  city  of  San  Francisco,  California,  and 
was  sentenced  upon  such  conviction  to  imprisonment  in  the 
state  prison  at  Jackson  for  the  term  of  five  and  one-half  years; 
and  whereas,  he  served  upon  such  sentence  over  a  year  and  one 
month  before  it  was  demonstrated  that  he  was  innocent  of  such 
offense,  and  received  a  full  and  unconditional  pardon  by  the 
late  Governor  Winans;  and  whereas,  great  injustice  was  done 
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said  Allen  by  reason  of  such  arrest  and  imprisonment  in  the 
county  jail  of  Mecosta  county,  trial,  sentence,  and  imprison- 
ment in  the  state  prison,  for  which  he  should  receive  compensa- 
tion; therefore,  be  it  resolved  by  the  senate  and  house  of  repre- 
sentatives of  the  state  of  Michigan  that  the  board  of  state  audi- 
tors shall  investigate  the  claim  of  said  Thomas  Allen  as  set 
forth  in  the  above  preamble,  and  if,  in  the  judgment  of  the 
board,  the  facts  set  forth  are  true,  the  board  of  state  auditors 
are  hereby  authorized  and  empowered  to  audit  and  allow  the 
Baid  Thomas  Allen,  his  heirs  or  assigns,  a  sum  not  to  exceed  ten 
dollars  per  month  for  a  period  not  to  exceed  ten  years  from 
and  after  the  passage  of  this  joint  resolution;  and  the  board 
of  state  auditors  are  hereby  authorized  to  draw  their  warrant 
on  the  state  treasurer  for  the  pa3nnent  of  the  same. 

826  "This  joint  resolution  is  ordered  to  take  immediate  effect. 

"Approved  May  10,  1899." 

On  June  21st  the  above  resolution  was  presented  to  the 
board  of  state  auditors,  and  the  board  refused  to  consider  the 
claim.  Petitioner  then  presented  to  this  court  his  petition  for 
the  writ  of  mandamus  to  compel  action  on  the  part  of  the  board. 

This  resolution  is  a  most  remarkable  one.  Nine  years  after 
conviction  and  sentence,  the  legislature,  without  an  investiga- 
tion, asserts  in  the  preamble  that  the  petitioner  was  entirely 
innocent  of  the  crime  for  which  he  was  convicted;  that,  instead 
of  being  in  Michigan  at  the  time  of  the  commission  of  the  crime, 
he  was  in  California;  that  it  was  demonstrated,  after  serving  a 
year  and  one  month,  that  he  was  innocent;  and  then  authorizes 
the  board  to  allow  him  ten  dollars  per  month  for  a  period  not 
exceeding  ten  j'ears. 

1.  The  first  and  most  important  question  presented  is,  Has 
the  legislature  the  power  and  authority  to  establish  a  court  of 
appeals,  aside  from  constitutional  courts,  to  determine  the  guilt 
or  innocence  of  a  convicted  criminal?  Petitioner  had  his  day 
in  court,  was  defended  by  counsel,  was  given  an  opportunity  to 
introduce  testimony,  and,  in  brief,  was  furnished  all  the  safe- 
guards which  the  constitution  throws  around  one  charged  with 
crime.  He  was  convicted.  He  did  not  appeal.  Presumably, 
there  was  no  error  upon  the  trial.  Nine  years  afterward  the 
legislature  makes  the  board  of  state  auditors  an  appellate  court 
to  determine  whether  he  was  guilty  or  innocent,  and  if  they 
should  find  him  innocent,  to  allow  him  damages  for  the  wrong- 
ful conviction  and  imprisonment.  The  preamble  recites  that 
his  innocence  was  demonstrated,  but  to  whom  or  how  it  was 
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demonstrated  is  not  stated.  It  is  not  stated  that  the  governor 
pardoned  him  because  he  believed  him  innocent.  The  executive 
of  the  state  is  not  made  an  appellate  tribunal  to  detennine  that 
question.  When  one  has  been  convicted  and  sentenced  by  a 
court  of  competent  '^'^  jurisdiction,  from  which  he  takes  no 
appeal,  and  has  not  been  granted  a  new  trial,  the  only  method 
provided  by  our  constitution  by  which  he  can  be  relieved  from 
the  penalty  imposed  is  by  a  pardon  by  the  governor.  The  gov- 
ernor may  pardon  with  or  without  good  reason,  with  or  without 
investigation.  He  is  not  limited  by  the  constitution  to  any 
reason  for  exercising  the  pardoning  power.  Consequently,  his 
act  in  pardoning  and  his  reasons  therefor  have  no  bearing  what- 
ever upon  guilt  or  innocence.  The  legislature  possesses  no 
authority  to  organize  any  tribunal  for  the  trial  of  persons 
charged  with  crime  other  than  the  judicial  ones  authorized  by 
the  constitution.  The  payment  by  the  board  is  conditioned  up- 
on the  establishment  of  his  innocence,  which  means  nothing 
less  than  a  determination  by  this  board  that  the  court  which 
tried  him  erred  in  its  judgment,  and  that  twelve  men  found  him 
guilty  upon  false  testimony,  or  for  some  reason  erred  in  their 
conclusion.  It  is  a  violation  of  the  plain  provisions  of  the  con- 
stitution establishing  courts,  and  conferring  the  exclusive  ju- 
risdiction upon  them  to  try  civil  and  criminal  cases.  Few  crim- 
inals confess  their  guilt.  The  result  of  sustaining  the  validity 
of  this  resolution  would  be  an  open  door  for  raids  upon  the 
public  funds. 

As  already  shown,  the  pardon  is  not  essential  to  the  main- 
tenance of  such  claims,  for  the  executive  is  not  vested  with 
power  to  review  the  judgment  of  courts.  It  would,  therefore, 
result  that,  after  a  convict  has  served  his  sentence,  five,  ten, 
fifteen,  or  twenty  years  after  his  conviction,  he  may  go  to  the 
legislature,  assert  that  he  was  innocent,  that  he  can  prove  it, 
and  it  may  be  referred  to  the  board  of  state  auditors,  or  any 
other  number  of  men,  public  officers  or  private  citizens,  to  de- 
termine whether  he  had  a  fair  trial  and  was  properly  convicted. 
Nor  is  this  all,  but  every  person  who  is  arrested  and  acquitted 
may  also  make  his  claim  against  the  state  for  the  wrongful  ar- 
rest and  detention.  If  such  persons,  when  the  testimony  in 
behalf  of  the  people  is  gone,  will  pass  upon  and  believe  the 
testimony  which  an  ex-convict  can  introduce,  he  may  be  *^® 
awarded  such  a  sum  out  of  the  state  treasury  as  the  legislature 
may  see  fit  to  allow,  or  the  persons  to  whom  such  power  is  dele- 
gated  may  allow.    The    bare  statement  of  the  proposition  is 
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enough  to  condemn  it  as  unconstitutional,  and  bad  in  law, 
morals,  and  equity.  It  is  unnecessary  to  hunt  for  authorities 
which  condemn  it. 

2.  The  resolution  authorizes  the  expenditure  of  the  public 
moneys  of  the  state  for  a  purely  private  purpose.  It  is  a  mere  gra- 
tuity, for  which  the  state  received  nothing,  but,  on  the  contrary, 
incurred  expense  by  reason  of  his  arrest, trial,  and  imprisonment: 
Bourn  v.  Hart,  93  Cal.  321,  27  Am.  St.  Rep.  203,  28  Pac.  951; 
Conlin  v.  Board  of  Supervisors,  99  Cal.  17,  37  Am.  St.  Rep.  17, 
33  Pac.  753.  Section  45,  article  4,  of  the  constitution  is  as 
follows:  "The  assent  of  two-thirds  of  the  members  elected  to 
each  house  of  the  legislature  shall  be  requisite  to  every  bill  ap- 
propriating the  public  money  or  property  for  local  or  private 
purposes."  The  resolution  did  not  receive  a  two-thirds  vote 
of  the  members  of  the  senate.  This  provision  is  mandatory, 
and  cannot  be  evaded  by  calling  a  bill  a  "joint  resolution." 
The  above  provision  of  the  constitution  is  too  clear  and  too 
valuable  to  be  thus  frittered  away:  Burritt  v.  Commissioners  of 
State  Contracts,  120  111.  322,  11  N.  E.  180;  Cushing's  Law  and 
Practice  of  Legislative  Assemblies,  930. 

3.  Section  4,  article  8,  of  the  constitution  provides  that  "the 
secretary  of  state,  state  treasurer,  and  commissioner  of  the  state 
land  office  shall  constitute  a  board  of  state  auditors  to  examine 
and  adjust  all  claims  against  the  state  not  otherwise  provided 
for  by  general  law."  The  jurisdiction  conferred  upon  this 
board  by  this  provision  of  the  constitution  clearly  means  claims 
resting  upon  some  legal  basis.  "Claim"  is  defined  to  be  "a 
demand  of  a  right  or  alleged  right;  a  calling  on  another  for 
something  due  or  asserted  to  be  due;  as,  a  claim  of  wages  for 
services":  Century  Dictionary.  The  legislature  can  only  au- 
thorize this  board  to  pass  upon  claims  such  as  are  contemplated 
by  the  constitution.  It  cannot  authorize  the  board  to  ^*® 
consider  requests,  petitions,  or  claims  for  appropriations  which 
are  merely  gratuities,  or  which  may  be  based  upon  sentimental 
or  moral  grounds.  It  is  conceded  by  counsel  for  petitioner 
•that  he  has  not  the  semblance  of  any  legal  claim.  The  sole 
apology  offered  for  such  resolution  is  that  it  is  based  upon  sen- 
timental or  moral  grounds.  Fortunately,  the  people,  through 
their  constitution,  have  closed  the  door  to  such  sentimental  and 
unjust  claims.  The  people,  through  their  constitution,  have 
committed  to  the  courts  the  sole  jurisdiction  to  try  persons 
charged  with  crime,  and  have  made  their  judgments  final,  and 
have  also  prohibited  their  public  funds  to  be  squandered  in 
mere  gratuities  of  this  character. 
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Th«  writ  is  denied. 

The  other  justices  concurred. 


CONSTITUTIONAL  LAW.— THE  LEGISLATURE  CANNOT 
IMPAIR  the  appellate  power  of  the  supreme  court  given  by  the 
•constitution:  Haight  v.  Gay,  8  Cal.  297,  68  Am.  Dec.  323. 

CONSTITUTIONAL  LAW— STATUTE— REQUISITE  VOTE.— 
Under  a  constitution  requiring  certain  laws  to  be  passed  by  a  two- 
thirds  vote  of  the  legislature,  such  a  law,  not  appearing  on  Its  face 
to  have  been  passed  by  the  required  vote.  Is  void,  and  the  objec- 
tion to  the  law  need  not  be  pleaded:  People  v.  Ck>mmissioners.  54 
K.  Y.  276,  13  Am.  Rep.  SSL- 


NELSON  V.  CEAWFORD. 
[122  Mich.  466,  81  N.  W.  335.] 

ASSAULT— WHAT  CONDUCT  DOES  NOT  AMOUNT  TO.— 
If  a  man  dresses  himself  In  a  woman's  clothes,  and  goes  at  dusk  to 
&  neighbor's  house,  just  "to  have  a  little  fun,"  and  follows  the 
latter's  wife  into  her  house,  but  malies  no  demonstration  other  than 
to  tap  the  end  of  a  parasol  on  the  ground  or  floor,  there  is  no  as- 
■sault,  where  such  person  does  not  offer  or  threaten  to  do  the 
woman  any  physical  injury,  and  it  does  not  appear  that  he  acts 
from  malicious  motives  or  with  any  intent  to  injure  her. 

DAMAGES— FRIGHT  AS  A  BASIS  FOR.— Fright  alone,  un- 
accompanied by  any  physical  injury,  is  not  a  basis  for  damages. 
Hence,  If  a  man,  without  any  malicious  motive  or  Intending  to  do 
any  wrong,  dresses  himself  in  a  woman's  clothes,  and  goes  at  dusk 
to  a  neighbor's  house,  just  "to  have  a  little  fun,"  and  follows  the 
latter's  wife  into  her  house,  but  makes  no  demonstration  other  than 
to  tap  the  end  of  a  parasol  on  the  ground  or  .floor,  the  woman, 
though  so  frightened  by  the  man's  conduct  as  to  have  a  miscarriage 
in  about  six  weeks  thereafter,  attributable  to  such  fright,  cannot 
recover  damages  for  such  person's  act,  the  result  of  which  could 
not  have  been  contemplated  by  him. 

Case  brought  by  Sarah  Nelson  against  Crawford  for  personal 
injuries.  The  parties  were  neighbors,  living  on  farms,  and 
whose  residences  were  about  forty  rods  apart.  The  defendant, 
who  had  been  for  many  years  an  insane  or  incompetent  person, 
but  harmless,  dressed  himself  one  evening  in  a  woman's  clothes, 
having  a  navy-blue  bicycle  skirt,  light  waist,  sailor  hat  with 
lowers  on  it,  and  a  thin,  black  face  veil,  and,  taking  a  parasol 
went  to  the  plaintiff's  house.  He  had  frequently  been  there  as 
a  visitor,  and  was  accustomed  to  play  with  her  children.  He 
went  on  the  eyening  in  question,  as  he  said,  just  "to  have  a  lit- 
tle fun;  to  see  if  they  had  any  nerve."    The  plaintiff  saw  him 
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coming  and  spoke  to  him,  but  he  made  no  answer,  and  simply 
"mumbled."  She  ran  into  the  house  and  called  her  husband, 
who  took  up  a  stick  of  wood  and  told  the  defendant  to  get  out 
of  the  house.  The  plaintiff  was  frightened  by  the  occurrence, 
and  made  ill,  so  that  in  about  six  weeks  thereafter  she  had  a 
miscarriage,  which  she  attributed  to  such  fright;  but  the  only 
demonstration  which  the  defendant  had  made  was  to  tap  the 
end  of  his  parasol  on  the  ground  or  floor,  and  no  violence  was 
offered  or  threatened.  The  plaintiff  sought  to  recover  damages 
for  the  injury  resulting  from  the  fright,  but  the  court  directed 
a  verdict  for  the  defendant,  on  the  ground  that  there  was  no 
assault  or  attempt  to  do  any  physical  injury,  and  that  the  law 
does  not  recognize  fright  alone,  unaccompanied  by  any  physical 
injury,  as  a  basis  for  damages  and  the  plaintiff  brought  error 
from  a  judgment  for  the  defendant. 

John  Wooster  and  John  B.  Carr,  for  the  appellant. 

Charles  E.  Sweet,  for  the  appellee. 

^^  GRANT,  C.  J.  We  think  the  court  properly  held  that 
no  violence  was  offered  or  threatened,  and  therefore  there  was 
no  assault.  The  second  question  is  new  in  this  state.  The  de- 
cisions are  not  harmonious,  and  cannot  well  be  reconciled.  The 
court,  in  directing  the  verdict,  quoted  the  following  language 
from  the  late  case  of  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y. 
110,  56  Am.  St.  Rep.  605,  45  N.  E.  354:  ^^^  "If  the  right  of 
recovery  in  this  class  of  cases  should  be  once  established,  it 
would  naturally  result  in  a  flood  of  litigation  in  cases  where  the 
injury  complained  of  may  be  easily  feigned  without  detection, 
and  where  the  damages  must  rest  on  mere  conjecture  or  specu- 
lation. The  difficulty  which  often  exists  in  cases  of  alleged 
physical  injuries  in  determining  whether  they  exist,  .... 
would  not  only  be  greatly  increased,  but  a  wide  field  would  be 
opened  for  fictitious  or  speculative  claims.  To  establish  such 
a  doctrine  would  be  contrary  to  principles  of  public  policy. 
....  We  think  the  most  reliable  and  better  considered  cases, 
as  well  as  public  policy,  fully  justify  us  in  holding  that  the 
plaintiff  cannot  recover  for  injuries  occasioned  by  fright,  as 
there  was  no  immediate  personal  injury." 

The  damages  claimed  in  that  case  were  of  the  same  character 
as  those  here  claimed.  The  immediate  effect  of  the  fright  in 
that  case  was  greater,  as  the  plaintiff  became  unconscious  by 
reason  of  the  fright.  The  facts  were  that,  while  plaintiff  was 
standing  upon  the  cross-walk  of  a  street,  awaiting  an  opportun- 
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ity  to  board  one  of  the  defendant's  cars,  and  just  as  she  was 
about  to  step  upon  it,  the  team  attached  to  the  car  drew  near, 
turned  to  the  right,  and  came  so  close  to  her  that,  when  they 
were  stopped,  she  stood  between  the  horses'  heads. 

Many  of  the  cases  are  cited  and  commented  on  in  the  recent 
case  of  Braun  v.  Craven,  175  111.  401,  51  N.  E.  657,  in  which  it 
was  held  that  no  recovery  for  fright  without  physical  injury  is 
authorized  by  the  common  law  or  by  statute.  The  facts  of  that 
case  are  much  stronger  for  the  plaintiff  than  are  those  in  this 
case.  The  defendant  was  the  landlord  of  plaintiff's  sister;  went 
to  the  house  to  collect  rent;  found  the  door  ajar;  opened  it; 
walked  upstairs;  stepped  inside  the  bedroom  door;  saw  plaintiff 
Bitting  upon  the  floor;  asked  what  she  was  doin^,  waved  his 
arms,  and  in  a  loud  and  apparently  angry  voice  said:  "I  forbid 
you  moving.  If  you  attempt  to  move,  I  will  have  a  constable 
here  in  five  minutes.  I  refuse  to  take  possession  of  these  prem- 
ises." Plaintiff  testified:  "I  was  so  frightened  I  was  paralyzed 
with  fear."  Plaintiff  recovered  a  large  verdict.  In  its  opinion 
the  court  says:  *®®  "These  acts  could  not,  in  the  ordinary 
course  of  things,  have  been  reasonably  anticipated  to  cause  a 
diseased  condition  of  appellee — to  create  in  her  a  seriously  dis- 
eased condition.  Appellant  might  have  reasonably  anticipated 
that  his  acts  would  cause  excitement,  or  even  fright ;  but  fright 
and  excitement  so  seldom  result  in  a  practically  incurable  dis- 
ease that,  from  the  ordinary  experience  of  mankind,  such  a  re- 
sult could  not  have  been  expected.  The  evidence  for  plaintiff 
was  that,  by  reason  of  the  excitement  and  fright,  a  condition  of 
chorea,  or  St.  Vitus'  dance,  was  produced.  This  is  shown  to  be 
a  diseased  physical  condition  resulting  from  mental  suffering, 
superinduced  by  excitement  and  fright,  unattended  by  injury 
to  the  person  resulting  from  impact.  Under  the  pleadings  in 
this  case  mere  words  and  gestures  are  sought  to  be  made  ac- 
tionable because  of  the  nervous  temperament  of  the  plaintiff, 
without  which  such  words  and  gestures  would  not  be  actionable. 
This  would  introduce  and  incorporate  in  the  law  a  new  element 
of  damage — a  new  cause  of  action — ^by  which  a  recovery  might 
be  had  for  an  injury  resulting  to  one  of  a  peculiarly  nervous 
temperament,  while  no  injury  would  result  to  another  in  iden- 
tically the  same  position.  Of  such  a  cause  of  action  and  lia- 
bility for  damage  a  dangerous  use  could  be  made.  No  such  re- 
covery is  authorized  under  the  common  law,  and  no  statute 
gives  it." 

In  Lynch  t.  Knight,  9  H.  L.  Cas.  577,  it  was  held  that  "men- 
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tal  pain  or  anxiety  the  law  cannot  value,  and  does  not  pretend 
to  redress,  when  the  unlawful  act  complained  of  causes  that 
alone."  A  very  valuable  discussion  of  the  right  of  recovery  for 
mental  pain  and  suffering  alone  is  found  in  Johnson  v.  Wells, 
Fargo  &  Co.,  6  Nev.  224,  3  Am.  Eep.  245.  That  was  the  first 
case  upon  the  subject  in  that  court,  and  the  rule  is  so  well  and 
clearly  stated  that  we  quote  the  language:  "It  is  well  to  start 
from  the  ancient  landmark,  and  to  remember  that  all  damage 
to  be  recovered  in  such  cases  is  strictly  compensatory;  that 
while  it  may  be  possible  to  compensate  bodily  pain,  and  so  much 
of  mental  suffering  as  may  be  indivisibly  connected  therewith 
(and  this  rather  on  authority  than  reason),  yet  that  it  is  abso- 
lutely impossible  to  measure  mental  agony  by  money,  and  that 
no  established  ^"^^  rule  authoritatively  commands  such  futile  at- 
tempt; and  consequently  it  must  be  held  that  so  much  of  the 
instruction  given  herein  as  allowed  the  jury  to  consider  the 
plaintiff's  pain  of  mind,  aside  and  distinct  from  his  bodily 
suffering,  was  error." 

Where  the  negligence  was  gross,  it  was  held  that  no  damages 
could  be  recovered  by  reason  of  peril  and  fright,  because  they 
are  too  remote:  Atchison  etc.  B.  R.  Co.  v.  McGinnis,  46  Kan. 
109,  26  Pac.  453.  Where  plaintiff's  horses  became  frightened 
through  the  negligence  of  the  defendant,  held  that  he  could  not 
recover  for  mental  suffering,  vexation,  and  anxiety  of  mind,  in 
the  absence  of  averment  and  proof  of  physical  injury:  Gulf  etc. 
Ey.  Co.  V.  Trott,  86  Tex.  412, 40  Am.  St.  Rep.  866,  25  S.  W.  419. 

These  citations  might  be  multiplied.  They  are  sufficient  to 
show  the  reasoning  of  the  courts  in  support  of  the  rule.  Simi- 
lar holdings  were  had  in  West  Chicago  St.  Ey.  Co.  v.  Liebig, 
79  111.  App.  667;  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Eep. 
303;  Spade  v.  Lynn  etc.  E.  E.  Co.,  168  Mass.  285,  60  Am.  St. 
Eep.  393,  47  N.  E.  88;  Ewing  v.  Pittsburgh  etc.  Ey.  Co.,  147 
Pa.  St.  40,  30  Am.  St.  Eep.  709,  23  Atl.  340;  Victorian  Eail- 
ways  Commrs.  v.  Coultas,  L.  E.  13  App.  Cas.  222.  Some  of 
the  decisions  above  cited  are  careful  to  state  that  their  opinions 
do  not  reach  those  cases  where  there  was  an  intention  to  cause 
mental  distress  or  to  injure  feelings.  In  some  of  the  cases 
cited  by  the  plaintiff  in  support  of  her  theory  the  decisions  are 
based  upon  the  violation  of  a  legal  right,  where  at  least  nominal 
damages  are  recoverable,  as  in  a  case  of  the  mutilation  of  a 
dead  body:  Larson  v.  Chase,  47  Minn.  307,  28  Am.  St.  Eep. 
370,  60  N.  W.  238;  or  the  removal  of  a  dead  body  from  it» 
place  of  burial:  Meagher  v.  Driscoll,  99  Mass.  281,  96  Am. 
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Dec.  759;  or  the  unlawful  eviction  of  a  tenant:  Fillebrown  v. 
Hoar,  124  Mass.  580.  The  two  cases  cited  which  most  strongly 
support  the  plaintiff's  contention  are  Hill  v.  Kimball,  76  Tex. 
210,  13  S.  W.  59,  and  Purcell  v.  St.  Paul  City  Ky.  Co.,  48 
Minn.  134,  60  K  W.  1034.  In  Hill  v.  Kimball,  76  Tex.  210, 
13  S.  W.  59,  defendant  assaulted  two  "*"  negroes  in  front  of 
the  house  occupied  by  the  plaintiff  and  her  husband  as  tenants, 
thereby  frightening  her  and  causing  a  miscarriage.  The  court 
frankly  stated  that  the  case  was  a  novel  one,  and  they  found  no 
precedent  for  it.  In  Purcell  v.  St.  Paul  City  Ey.  Co.,  48  Minn. 
134,  50  N.  W.  1034,  the  correctness  of  the  rule  is  admitted, 
but  the  decision  is  based  upon  the  fact  that  there  was  a  physi- 
cal injury  resulting  from  the  confusion,  commotion,  and  excite- 
ment upon  the  car. 

We  think  the  clear  weight  of  authority  supports  the  in- 
struction given  by  the  court  below.  In  this  case  there  is  no 
evidence  that  defendant  intended  any  wrong  or  contemplated,, 
or  can  be  held  to  have  contemplated,  the  consequences  alleged 
to  have  followed  his  acts.  It  was  not  dark.  The  time  waa 
between  "daylight  and  dark."  Plaintiff  saw  him  when  he  was 
four  rods  from  the  house.  Defendant  was  approaching  plain- 
tiff's house  along  the  customary  way.  Under  these  circum- 
stances and  the  authorities  above  cited,  we  think  the  instruc- 
tion of  the  court  was  correct. 

Judgment  affirmed. 

The  other  justices  concurred. 


ASSAULT— WHAT  IS  NOT.— There  Is  no  assault  without  an  ac- 
tual attempt  to  do  physical  violence,  coupled  with  a  present  ability 
to  carry  it  into  execution:  Klein  v.  State,  9  Ind.  App.  365,  53  Am.  St. 
Rep.  .354,  36  N.  B.  763;  but  to  put  another  in  fear  of  violence  is  an 
assault:  State  v.  Baker,  20  R.  I.  275,  78  Am.  St  Rep.  863,  38  AtL 
653. 

DAMAGES  FOR  FRIGHT  AND  ITS  RESULTS  CANNOT  BB 
RECOVERED  where  there  is  no  other  Injury:  See  the  monographic 
note  to  Gulf  etc.  Ry.  Co.  v.  Hayter,  77  Am.  St  Rep.  862,  on  fright 
as  an  element  of  recoverable  damages. 
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PEOPLE  V.  WAEREN". 
[122  Mich.  504,  81  N.  W.  360.] 

TRIAL  — CRIMINAL  CASES  — JUDGE  CANNOT  DIRECT 
VERDICT. — ^A  trial  judge  cannot  compel  a  verdict  of  guilty  in  a 
felony  case  by  instructing  the  jury  that  it  is  their  duty  to  return 
such  a  verdict,  when  some  of  the  jurors  are  not  willing  to  do  so. 
He  cannot,  In  so  many  words,  direct  them  to  bring  in  a  verdict  of 
guilty.  Hence,  it  is  reversible  error  to  instruct  the  jury  to  return 
such  a  verdict;  that  there  is  nothing  else  for  them  to  do;  and  that 
any  individual  Juror  who  sets  himself  up  against  the  plain  instruc- 
tion of  the  court  violates  his  oath  as  a  juryman. 

EMBEZZLEMENT  BY  PUBLIC  OFFICERS— INTENT.— 
It  is  not  necessary  to  constitute  the  offense  of  embezzlement  by  a 
public  officer,  under  a  statute  which  ma  lies  it  a  felony  for  him  to 
knowingly  and  unlawfully  appropriate  to  his  own  use,  or  to  the  use 
of  any  other  person,  money  received  by  him  in  his  official  capacity, 
that  there  should  be  an  intent  to  so  appropriate  it  as  "to  forever  ex- 
clude the  rightful  owner  from  its  use  and  possession."  The  inten- 
tion of  such  a  statute  is  to  prevent  any  public  official  from  using 
money  or  property  coming  to  him  in  his  official  capacity  for  any 
other  purpose  than  the  one  for  which  it  came  to  him.  If  he  does 
knowingly  use  it,  or  permits  others  to  do  so,  for  other  purposes 
than  the  oq^  for  which  it  was  intrusted  to  him,  then  he  comes  with- 
in the  provisions  of  the  statute. 

WITNESSES-CROSS-EXAMINATION— CONVERSATION.— 
If  a  witaess,  on  his  examination  in  chief,  testifies  as  to  part  of  a 
conversation,  or  as  to  part  of  a  transaction,  the  whole  conversation 
.or  the  whole  transaction  may  properly  be  shown  on  cross-examlna- 
ition. 

Conviction  of  a  public  officer  for  embezzlement  Exceptions 
before  judgment. 

M.  L.  Dunham,  H.  M.  Dunham,  J.  Kirwin,  and  H.  J.  Felker, 
for  the  appellant. 

Horace  M.  Oren,  attorney  general,  Frank  A.  Rodgers,  prose- 
cuting attorney,  and  Eodgers,  McDonald  &  Minor,  for  the 
people. 

•**•*  MOORE,  J.  The  respondent  was  city  clerk  of  Grand 
Rapids.  He  was  charged  with  appropriating  to  his  own  use 
money  belonging  to  the  city.  The  case  was  tried  before  a  jury. 
The  trial  judge  charged  the  jury  at  length.  Near  the  close 
of  the  charge  he  instructed  the  jury  that  it  was  their  duty  to 
return  a  verdict  of  guilty.  The  jury  retired  with  an  officer, 
and,  after  being  out  for  three  hours,  they  were  brought  into 
court,  and  the  following  accurred: 

"The  Court. — Mr.  Clerk,  you  may  ask  the  jury  if  they  have 
arrived  at  a  verdict. ' 
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"The  Clerk. — Gentlemen  of  the  jury,  have  you  arrived 
»o«  at  your  verdict?    If  so,  let  your  foreman  arise  and  answer. 

"The  Eoreman  (Mr.  Goodell). — We  have  not.  You  ask  if 
we  had  come  to  a  verdict? 

"The  Clerk. — Yes;  have  you  arrived  at  a  verdict? 

"The  Foreman. — We  have  not;  no,  sir. 

"The  Court. — Gentlemen  of  the  jury:  You  have  been  out 
now  somewhere  about  the  space  of  three  hours.  The  court  very 
plainly  gave  you  his  instructions,  and  told  you  what  it  was  your 
duty  to  do.  The  court  instructed  you  that  it  was  your  duty 
to  render  a  verdict  of  guilty  in  this  case.  There  was  nothing 
else  for  you  to  do;  there  is  nothing  else  for  you  to  do;  and  any 
individual  juror  or  jurors  who  sets  himself  up  against  the 
plain  instniction  of  the  court  is  violating  the  oath  which  he 
took  when  he  was  sworn  upon  the  case.  The  responsibility, 
gentlemen,  of  finding  this  verdict,  is  not  yours;  you  simply 
have  to  do  as  the  court  directs  you  to  do;  and,  as  I  said,  no 
individual  juror  or  jurors  must  set  up  his  own  opinion  against 
the  instructions  given  you  by  the  court;  that,  under  the  law 
end  the  undisputed  facts  in  this  case,  it  is  your  duty  to  render 
a  verdict  of  guilty  in  this  case." 

The  jury  again  retired,  and,  after  being  out  twenty  minutes, 
returned  into  court,  when  the  following  took  place: 

"The  Court. — Mr.  Clerk,  you  may  take  the  verdict. 

"The  Clerk. — Gentlemen  of  the  jury,  have  you  agreed  upon 
your  verdict?    If  so,  let  your  foreman  arise  and  answer. 

"The  Foreman. — We  have. 

"The  Clerk. — What  say  you,  Mr.  Foreman?  Do  you  find 
the  respondent  guilty  or  not  guilty? 

"The  Foreman. — We  find  the  respondent  guilty,  according 
to  his  honor's  instructions. 

"Mr.  Dunham. — I  would  like  to  have  the  jury  polled." 

The  jury  was  polled.  Four  of  the  jurors  replied  in  substance 
that,  because  of  the  instruction  of  the  judge,  they  voted  guilty. 
Afterward  a  motion  w^s  made  for  a  new  trial,  and  an  affidavit 
signed  by  eleven  of  the  jurors  was  filed,  stating  in  substance 
that  each  of  them  would  have  voted  "not  guilty,"  had  they  not 
believed  that  in  so  doing  they  would  have  been  guilty  of  con- 
tempt of  court,  and  possibly  subject  to  fine  and  imprisonment. 

'^^'^  Leaving  out  the  question  of  wiiether  this  affidavit  can  be 
considered  or  not,  it  is  very  clear  that  up  to  the  last  moment 
the  jury  did  not  acquiesce  in  the  direction  of  the  court  to  find 
a  verdict,  and  that  four  of  them  at  least  were  unwilling  to  ac- 
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quiesce  in  said  verdict.  The  practical  effect  of  what  was  done 
was  that  not  only  did  the  trial  judge  direct  the  jury  as  to  their 
duty,  but  when  the  jury  failed  to  follow  his  direction,  he  did 
for  them  what  he  claimed  it  was  their  duty  to  do.  Many^ 
questions  are  involved  in  the  case,  but  the  important  question 
is.  Can  a  trial  court  compel  a  verdict  of  guilty  in  a  felony  case^ 
when  some  of  the  jurors  are  not  willing  to  render  such  a 
verdict?  The  claim  of  counsel  for  the  people  is  stated  as  fol- 
lows: "The  trial  judge  has  power  to  direct  a  verdict  of  guilty 
in  a  criminal  case  where  the  facts  are  admitted  or  undisputed^ 
and  the  intent  is  a  legal  inference  from  the  undisputed  facts,. 
or  in  cases  where  the  statute  does  not  make  intent  an  element 
of  the  offense,  but  commands  an  act  to  be  done  or  omitted 
which,  in  the  absence  of  the  statute,  might  have  been  done  or 
omitted  without  any  culpability,  and  where  consequently  the- 
bare  commission  or  omission  of  the  act  in  question  in  itself 
constituted  the  offense,  irrespective  of  any  felonious  intent  oa 

the  part  of  the  defendant We  contend  that  directing  » 

verdict  in  a  civil  case  or  a  criminal  case  comes  to  the  court 
by  virtue  of  its  being  the  sole  judge  of  the  law;  that,  where- 
the  facts  are  undisputed,  there  is  nothing  for  the  jury  to  pass- 
upon,  and  it  logically  follows  that  if  the  court  is  the  judge  of 
the  law,  and  the  facts  are  undisputed,  it  is  then  a  question  for 
the  court  to  answer  which  party  should  recover  in  a  civil  case, 
and  what  the  verdict  should  be  in  a  criminal  case":  Citing  Mon- 
tee  V.  Commonwealth,  3  J.  J.  Marsh.  132;  Duffy  v.  People,  26 
N.  Y.  588;  Sparf  v.  United  States,  156  U.  S.  51,  15  Sup.  Ct. 
Rep.  273;  State  v.  Burpee,  65  Vt.  1,  36  Am.  St.  Rep.  775,  25 
Atl.  964;  Hamilton  v.  People,  29  Mich.  173;  People  v.  Mor- 
timer, 48  Mich.  37,  11  N.  W.  776;  People  v.  Richmond,  59 
Mich.  570,  26  N.  W.  770;  People  v.  Kirsch,  67  Mich.  539,  35 
N.  W.  157;  People  v.  Neumann,  85  Mich.  98,  48  N.  W.  290; 
People  V.  Repke,  103  Mich.  459,  61  K  W.  861;  People  v.  Haw- 
kins, 106  Mich.  479,  64  N.  W.  736,  and  other  cases. 

*"*®  It,  of  course,  is  well  settled  that  in  civil  cases,  where  the 
facts  are  undisputed  and  the  case  turns  upon  a  question  of  law, 
the  court  can  direct  a  verdict,  and  he  can  have  the  clerk  take 
the  verdict  without  having  the  jury  retire  for  consultation. 
It  is  not  true,  however,  that  this  has  ever  been  allowed  in  a 
criminal  case  in  this  state.  Our  attention  has  been  called  to 
a  good  many  cases  where  the  court  has  directed  a  verdict  in  a 
criminal  case,  but  it  has  not  been  called  to  any  case  where  the 
jury  failed  to  follow  the  instructions  of  the  judge,  and  the 
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judge  himself  pronounced  the  verdict.  In  a  civil  case  the  court 
may  set  aside  a  verdict,  whether  it  be  for  the  plaintiff  or  de- 
fendant. It  may  do  the  same  thing  in  a  criminal  case  in  case 
of  a  conviction,  but  it  cannot  do  so  in  case  of  an  acquittal.  It 
would  be  a  useless  form  to  take  the  verdict  of  a  jury  in  a 
civil  case  involving  only  questions  of  law,  where  the  verdict, 
whether  for  the  plaintiff  or  defendant,  might  be  set  aside  by 
the  judge  because  contrary  to  the  law;  but  the  judge  could  not 
set  aside  a  verdict  of  acquittal  if  rendered  by  a  jury  in  a  crim- 
inal case.  Can  he,  by  compelling  a  verdict  of  guilty,  do  in- 
directly what  he  could  not  do  directly? 

The  right  of  trial  by  jury  was  denied  to  persons  accused 
of  crime  in  the  early  history  of  the  race.  It  was  not  until 
after  a  long  and  persistent  struggle  that  the  right  was  secured. 
This  right  was  deemed  so  essential  that  in  the  constitution  of 
the  United  States,  by  the  sixth  amendment,  "the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed"  is  guar- 
anteed. It  has  been  held  that  this  is  a  right  which  cannot  be 
waived,  and  that  a  trial  by  the  judge,  even  by  the  consent  of 
the  prisoner,  is  erroneous:  State  v.  Maine,  27  Conn.  281.  Arti- 
cle 6,  section  28,  of  the  constitution  of  this  state  also  guaran- 
tees to  the  accused  the  right  to  a  speedy  and  public  trial  by 
jury.  This  is  a  right  which  cannot  be  waived  except  by  a  plea  of 
guilty:  Hill  v.  People,  16  Mich.  351;  People  v.  Luby,  56  Mich. 
551,  23  N".  W.  218;  People  v.  Murray,  89  Mich.  284,  «»»  28 
.  Am.  St.  Eep.  294,  50  N.  W.  995.  In  People  v.  Marion,  29 
Mich.  31,  it  is  said:  "It  is  one  of  the  most  essential  features 
of  the  right  of  trial  by  jury  at  common  law  that  no  jury  should 
be  compelled  to  find  any  but  a  general  verdict  in  criminal 
cases,  and  the  removal  of  this  safeguard  would  violate  its  design 
and  destroy  its  spirit.**  This  case  is  cited  with  approval  in 
People  V.  Harding,  63  Mich.  66,  61  Am.  Eep.  96,  18  N.  W. 
665. 

I  think  it  clear  that  a  general  verdict  involves  not  only  a 
decision  of  the  facts  in  the  case,  but  an  application  of  the  law 
to  the  facts.  In  Hamilton  v.  People,  29  Mich.  189,  this  lan- 
guage is  used: 

"The  circuit  court  was  asked,  but  refused,  to  give  the  fol- 
lowing instruction:  *Thia  is  a  criminal  trial  on  an  information 
for  felony,  and  all  the  questions  of  law  and  fact  in  the  case  are 
exclusively  for  the  jury,  and  the  jury  are  paramount  judges 
both  of  the  law  and  the  facts.* 


b 
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"The  court  held  they  were  judges  of  law  and  fact  under  some 
restrictions  and  conditions,  but  not  in  the  absolute  way  in- 
dicated. 

"The  precise  definition  of  the  rights  of  a  jury  in  criminal 
cases  is  easier  understood  than  expressed.  Their  decision  upon 
the  guilt  or  innocence  of  a  prisoner  can  neyer  be  directly  re- 
viewed, and  upon  an  acquittal  there  can  be  no  new  trial.  But, 
if  they  have  the  legal  authority  claimed  in  the  request,  their 
verdict  of  guilty  would  be  of  the  same  force  as  their  acquittal. 
In  this  country,  for  a  long  time  past,  exceptions  have  been 
usually  allowed  to  the  rulings  of  the  court  on  the  trial,  and  if 
those  rulings  are  erroneous,  the  conviction  will  be  set  aside. 
But  this  can  only  be  upon  the  idea  that  the  jury  are  expected  to 
follow  the  charges  given;  and  it  is  as  contrary  to  the  law,  as 
usually  administered,  to  refuse  to  give  a  proper  charge  as 
to  give  an  improper  one.  And  if  a  judge  were  to  decline  to 
give  any  charge — as  he  might,  if  it  is  of  no  importance — it 
has  been  assumed  that  he  would  violate  his  duty. 

"The  law  does  not  favor  unnecessary  intrusions  by  one  func- 
tionary upon  ground  of  others.  But  the  charge  of  a  **** 
judge  in  criminal  cases  is  one  of  the  ancient  and  tradition- 
ary incidents  of  a  trial,  which  must  have  been  introduced 
for  some  purpose,  and  must  have  some  value.  It  is  certain 
that  there  is  a  great  body  of  authority  holding  it  to  be  meant 
for  the  guidance  and  instruction  of  the  jury,  and  entitled 
to  their  respect.  It  is  true  that  juries  in  criminal  cases  cannot 
properly  find  a  conviction  against  their  consciences.  It  is  also 
true  that  they  cannot  be  questioned  or  held  responsible  upon 
their  verdict,  nor  called  on  to  explain  its  reasons.  Whether 
those  reasons  are  based  on  a  doubt  or  disbelief  of  evidence,  or 
on  a  rejection  of  the  exposition  of  law  given  by  the  court,  they 
are  equally  beyond  review.  At  common  law  a  conviction  was 
as  final  as  an  acquittal,  and  could  only  be  relieved  by  a  pardon. 
And  it  is  very  well  understood  that  this  immunity  from  cen- 
sure or  review  is  necessary  to  liberty.  A  jury  cannot  be  com- 
pelled, in  dealing  with  crimes,  to  separate  the  facts  from  the 
law.  The  right  to  give  a  general  verdict  is  essential  to  the  in- 
tegrity of  the  system,  and  all  attempts  to  deprive  juries  in 
criminal  cases  of  that  power  have  been  opposed  as  destructive 
of  the  system.  And  experience  has  shown  that  special  verdicts 
in  such  cases  have  not  been  favorable  to  justice.  We  need  not 
hesitate  to  determine  that  it  is  within  the  power  of  juries  to 
act  upon  their  own  view  of  the  law.    But  it  does  not  follow. 
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from  this  that  the  law  does  not  assume  that  they  will  respect 
the  instructions  of  the  court. 

"The  power  of  juries  in  criminal  and  civil  cases  is  the  same 
in  kind,  though  different  in  degree.  The  practice  of  disregard- 
ing or  relieving  against  wrong  verdicts  in  civil  cases  is  one 
largely  of  modern  growth.  In  early  times  verdicts  were 
substantially  conclusive.  In  modem  times,  though  they  may 
be  set  aside,  they  cannot  be  reviewed  or  altered.  And  setting 
aside  verdicts  as  against  law  is  a  matter  of  discretion,  and  not 
of  right.  An  appellate  court  can  only  review  the  action  of  the 
judge,  not  that  of  the  jury.  And  this,  too,  is  not  by  virtue  of 
the  old  law  but  by  force  of  statutes,  which,  though  ancient, 
are  yet  later  in  origin  than  jury  trials.  The  jury  system  is 
generally  regarded  as  deriving  one  of  its  chief  advantages  from 
having  the  law  applied  to  the  facts  by  persons  having  no  per- 
manent offices  as  magistrates,  and  who  are  not  likely  to  get 
into  the  habit  of  disregarding  any  circumstances  of  fact,  or  of 
forcing  cases  into  rigid  forms  and  arbitrary  classes.  It  is 
especially  important,  where  guilt  ***^  depends  on  a  wrong 
intent,  to  give  full  weight  to  every  circumstance  that  can  pos- 
sibly affect  it;  and  professional  persons  are  under  a  constant 
temptation  to  make  the  law  symmetrical  by  disregarding  small 
things.  But  it  is  necessary  for  public  and  private  safety  that 
the  law  shall  be  known  and  certain,  and  shall  not  depend  on 
each  jury  that  tries  a  cause.  And  the  interpretation  of  the 
law  can  have  no  permanency  or  uniformity,  and  cannot  become 
generally  known,  except  through  the  action  of  courts. 

"It  may  be  fairly  regarded  as  one  of  the  best  features  of  the 
jury  system  that  the  law,  though  interpreted  by  professional 
interpreters,  can  only  be  applied  to  facts  through  the  under- 
standing of  ordinary  men  of  average  capacity  and  usually  in- 
cluding in  their  number  some  of  very  simple  minds.  By  this 
process  it  is  devested  of  all  that  would  not  be  readily  compre- 
hended by  all  men.  In  this  way  over  nicety  and  technicality 
become  less  dangerous,  if  not  absolutely  harmless;  and  an  ap- 
parent deviation  in  the  verdict  from  the  rules  laid  down  is  often 
no  departure  from  the  rules  as  supposed  to  be  laid  down. 

"But  if  the  court  is  to  have  no  voice  in  laying  down  these 
rules,  it  is  obvious  that  there  can  be  no  security  whatever, 
either  that  the  innocent  may  not  be  condemned,  or  that  society 
will  have  any  defense  against  the  guilty.  A  jury  may  disregard 
a  statute  just  as  freely  as  any  other  rule.  A  fair  trial  in  time 
of  excitement  would  be  almost  impossible.     All  the  mischief  of 
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ex  post  facto  laws  would  be  done  by  tribunals  and  authorities 
wholly  irresponsible,  and  there  would  be  no  method  of  enforc- 
ing with  effect  many  of  our  most  important  constitutional  and 
legal  safeguards  against  injustice.  Parties  charged  with  crime 
need  the  protection  of  the  law  against  unjust  convictions  quite 
as  often  as  the  public  needs  it  against  groundless  acquittals. 
Neither  can  be  safe  without  having  the  rules  of  law  defined 
and  preserved,  and  beyond  the  mere  discretion  of  anyone. 
We  must  construe  the  jury  system,  like  all  other  parts  of  our 
legal  fabric,  in  the  light  of  history  and  usage.  It  came  inta 
this  country  as  a  part  of  our  common  law,  and  it  has  been  fixed 
by  our  constitutions  as  a  known  and  regular  common-law 
institution.  Like  many  of  our  best  heritages  from  that  source, 
we  know  what  it  is  better  than  how  it  was  devised,  or  (which  is 
more  probable)  came  into  use  without  devising.  We  must  look 
to  the  use  as  evidence  of  the  law.  And,  looking  ^^^  to  that, 
we  find  that  the  judge  has  always  assumed  to  give  the  jury  in- 
structions upon  the  law.  We  find,  further,  that  while  there 
have  been  severe  complaints  and  stern  measures  to  secure  them 
from  his  control  on  the  facts,  there  has  never  been  any  attempt 
to  abolish  the  practice  of  charging  on  the  law.  All  the  improve- 
ments in  mitigation  of  the  old  system  have  gone  upon  the 
ground  that  the  jury  were  expected  to  follow  the  instructions 
of  the  court.  The  introduction  of  reserved  cases  and  criminal 
exceptions  would  be  little  short  of  an  absurdity  on  any  other 
theory.  If  there  were  any  grounds  of  complaint,  it  would  not 
be  for  wrong  instructions,  but  for  giving  any  charge  at  all. 
There  is  much  difficulty  in  dealing  with  arguments  which  as- 
sume to  qualify  a  system,  and  yet  are  not  consistent  with  its 
uniform  history.  A  jury  system  without  a  presiding  judge 
who  is  something  more  than  &  puppet  is  not  the  jury  system 
which  we  have  inherited. 

"It  would  not  be  profitable  to  collate  or  discuss  the  authori- 
ties at  length.  They  differ  in  terms  more  than  in  substantial 
results.  If  the  charge  is  proper,  it  can  only  be  so  because  it 
is  to  be  respected.  If  juries  disregard  it,  they  may  be  free 
from  personal  risk,  and  in  cases  of  acquittal  their  verdict  is 
conclusive.  But  the  power  to  do  wrong  with  impunity  does  not 
make  wrong  right.  The  same  thing  cannot  be  lawful  and  un- 
lawful when  done  by  different  persons. 

'^e  understand  the  uniform  practice  and  the  decided  weight 
of  opinion  to  require  that  the  judge  give  his  views  of  the  law 
to  the  jury  as  authority,  and  not  as  a  matter  to  be  submitted 
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to  their  review.  And  while  we  recognize  the  power  of  the  jury 
to  give  wrong  verdicts  or  to  disregard  the  law,  we  are  neverthe- 
less warranted  by  usage  and  authority  in  holding  that  such  con- 
•duct  would  be  an  abuse  of  their  discretion,  which  could  only 
be  palliated  by  such  tyrannical  and  perverse  instructions  as 
their  good  sense  should  teach  them  could  not  possibly  be  true 
or  just." 

In  the  discussion  of  the  respective  duties  of  the  judge  and 
jury,  the  eminent  jurist,  Justice  Cooley,  says,  at  page  392  of 
Coole/s  Constitutional  Limitations,  sixth  edition:  "And  the 
jurors  must  be  left  free  to  act  in  accordance  with  the  dictates  of 
their  judgment.  The  final  decision  upon  the  facts  is  to  rest 
with  them,  and  interference  by  the  court,  with  a  view  to  coerce 
them  into  a  verdict  against  their  convictions,  is  unwarrantable 
and  irregular.  ****  A  judge  is  not  justified  in  expressing  his 
conviction  to  the  jury  that  the  defendant  is  guilty  upon  the  evi- 
■dence  adduced.  Still  less  would  he  be  justified  in  refusing  to 
receive  and  record  the  verdict  of  the  jury,  because  of  its  being, 
in  his  opinion,  rendered  in  favor  of  the  prisoner  when  it  ought 
not  to  have  been.  He  discharges  his  duty  of  giving  instructions 
to  the  jury  when  he  informs  them  what,  in  his  view,  the  law 
is  which  is  applicable  to  the  case  before  them,  and  what  is 
essential  to  constitute  the  offense  charged;  and  the  jury  should 
be  left  free  and  unbiased  by  his  opinion  to  determine  for  them- 
selves whether  the  facts  in  evidence  are  such  as,  in  the  light 
of  the  instructions  of  the  judge,  make  out  beyond  any  reason- 
able doubt  that  the  accused  party  is  guilty  as  alleged. 

"How  far  the  jury  are  to  judge  of  the  law  as  well  as  of  the 
facts  is  a  question  a  discussion  of  which  we  do  not  propose  to 
enter  upon.  If  it  be  their  choice  to  do  so,  they  may  return 
specially  what  facts  they  find  established  by  the  evidence,  and 
allow  the  court  to  apply  the  law  to  those  facts,  and  thereby  to 
determine  whether  the  party  is  guilty  or  not.  But  they  are  not 
obliged  in  any  case  to  fin.d  a  special  verdict.  They  have  a  right 
to  apply  for  themselves  the  law  to  the  facts,  and  to  express  their 
own  opinion,  upon  the  whole  evidence,  of  the  defendant's  guilt. 
Where  a  general  verdict  is  thus  given,  the  jury  necessarily  de- 
termine in  their  own  mind  what  the  law  of  the  case  is,  and  if 
their  determination  is  favorable  to  the  prisoner,  no  mode  is 
known  to  the  law  in  which  it  can  be  reviewed  or  reversed.  A 
writ  of  error  does  not  lie  on  behalf  of  the  commonwealth  to 
reverse  an  acquittal,  unless  expressly  given  by  statute,  nor  can  a 
new  trial  be  granted  in  such  a  case;  but  neither  a  writ  of  error 
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nor  a  motion  for  a  new  trial  could  remedy  an  erroneous  acquittal 
by  the  jury,  because,  aa  they  do  not  give  reasons  for  their  ver- 
dict, the  precise  grounds  for  it  can  never  be  legally  known,  and 
it  is  always  presumable  that  it  was  given  in  favor  of  the  accused 
because  the  evidence  was  not  sufficient  in  degree  or  satisfactory 
in  character,  and  no  one  is  at  liberty  to  allege  or  assume  that 
they  have  disregarded  the  law. 

"Nevertheless,  as  it  is  the  duty  of  the  court  to  charge  the 
jury  upon  the  law  applicable  to  the  case,  it  is  still  an  important 
question  whether  it  is  the  duty  of  the  jury  to  receive  and  act 
upon  the  law  as  given  to  them  by  the  judge,  or  whether,  on  the 
other  hand,  his  opinion  is  advisory  only,  so  that  they  are  at 
liberty  either  to  follow  ^^*  it  if  it  accords  with  their  own  con- 
victions or  to  disregard  it  if  it  does  not.  In  one  class  of  cases 
(that  is  to  say,  in  criminal  prosecutions  for  libels)  it  is  now  very 
generally  provided  by  the  state  constitutions  or  by  statute  that 
the  jury  shall  determine  the  law  and  the  facts.  How  great  a 
change  is  made  in  the  common  law  by  these  provisions  it  is 
difficult  to  say,  because  the  rule  of  the  common  law  was  not  very 
clear  upon  the  authorities;  but  for  that  very  reason,  and  because 
the  law  of  libel  was  sometimes  administered  with  great  harsh- 
ness, it  was  certainly  proper  and  highly  desirable  that  a  definite 
and  liberal  rule  should  be  thus  established.  In  all  other  cases 
the  jury  have  the  clear  legal  right  to  return  a  simple  verdict  of 
guilty  or  not  guilty,  and  in  so  doing  they  necessarily  decide  such 
questions  of  law  as  well  as  of  fact  as  are  involved  in  the  general 
question  of  guilt.  If  their  view  conduce  to  an  acquittal,  their 
verdict  to  that  effect  can  neither  be  reviewed  nor  set  aside. 
In  such  a  case,  therefore,  it  appears  that  they  pass  upon  the  law 
as  well  as  the  facts,  and  that  their  finding  is  conclusive.  If, 
on  the  other  hand,  their  view  leads  them  to  a  verdict  of  guilty, 
and  it  is  the  opinion  of  the  court  that  such  verdict  is  against 
law,  the  verdict  will  be  set  aside  and  a  new  trial  granted.  In 
such  a  case,  although  they  have  judged  of  the  law,  the  court 
sets  aside  their  conclusion  as  improper  and  unwarranted.  But 
it  is  clear  that  the  jury  are  no  more  the  judges  of  the  law  when 
they  acquit  than  when  they  condemn,  and  the  different  result 
in  the  two  cases  comes  from  the  merciful  maxim  of  the  common 
law  which  will  not  suffer  an  accused  party  to  be  twice  put  in 
jeopardy  for  the  same  cause,  however  erroneous  may  have  been 
the  first  acquittal.  In  theory,  therefore,  the  rule  of  law  would 
seem  to  be  that  it  is  the  duty  of  the  jury  to  receive  and  follow 
the  law  as  delivered  to  them  by  the  court;  and  such  is  the  clear 
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weight  of  authority.  There  are,  however,  opposing  decisions, 
and  it  is  evident  that  the  judicial  prerogative  to  direct  conclu- 
sively upon  the  law  cannot  be  carried  very  far  or  insisted  upon 
with  much  pertinacity,  when  the  jury  have  such  complete  power 
to  disregard  it,  without  the  action  degenerating  into  something 
like  mere  scolding.  Upon  this  subject  the  following  remarks 
of  Mr.  Justice  Baldwin,  of  the  supreme  court  of  the  United 
States,  to  a  jury  assisting  him  in  the  trial  of  a  criminal  charge, 
seem  peculiarly  dignified  and  appropriate  and  at  the  same  time 
to  embrace  about  all  that  can  properly  be  said  to  a  jury  on  this 
subject:  ^^^  *In  repeating  to  you  what  was  said  on  a  former 
occasion  to  another  jury,  that  you  have  the  power  to  decide 
on  the  law  as  well  as  the  facts  of  this  case,  and  are  not  bound 
to  find  according  to  our  opinion  of  the  law,  we  feel  ourselves 
constrained  to  make  some  explanations  not  then  deemed  neces- 
sary, but  now  called  for  from  the  course  of  the  defense.  You 
may  find  a  general  verdict  of  guilty  or  not  guilty,  as  you  think 
proper,  or  may  find  the  facts  specially,  and  leave  the  guilt  or 
innocence  of  the  prisoner  to  the  judgment  of  the  court.  If 
your  verdict  acquits  the  prisoner,  we  cannot  grant  a  new  trial, 
however  much  we  may  differ  with  you  as  to  the  law  which 
governs  the  case;  and  in  this  respect  a  jury  are  the  judges  of 
the  law,  if  they  choose  to  become  so.  Their  judgment  is  final, 
not  because  they  settle  the  law,  but  because  they  either  think 
it  is  not  applicable,  or  do  not  choose  to  apply  it  to  the  case. 
But  if  a  jury  find  a  prisoner  guilty,  against  the  opinion  of  the 
court  on  the  law  of  the  case,  a  new  trial  will  be  granted.  No 
court  will  pronounce  a  judgment  on  a  prisoner  against  what 
they  believe  to  be  the  law.  On  an  acquittal  there  is  no  judg- 
ment; the  court  do  not  act  and  cannot  judge,  there  remain- 
ing nothing  to  act  upon.  This,  then,  you  will  understand  to 
be  what  is  meant  by  your  power  to  decide  on  the  law;  but  you 
will  still  bear  in  mind  that  it  is  a  very  old,  sound,  and  valuable 
maxim  in  law  that  the  court  answers  to  questions  of  law,  and 
the  jury  to  facts.  Every  day's  experience  evinces  the  wisdom 
of  this  rule';  United  States  v.  Wilson,  Baldw.  108,  Fed.  Gas. 
No.  16,730." 

In  Sparf  v.  United  States,  156  U.  S.  51, 15  Sup.  Ct.  Rep.  273, 
there  is  an  exhaustive  collation  of  the  authorities  bearing  upon 
this  question.  The  court  was  divided  upon  the  right  of  the 
judge  to  instruct  the  jury  upon  the  legal  presumptions  arising 
from  a  given  state  of  facts.  Some  of  the  judges  were  of  the 
opinion  that  the  jury  was  the  judge  of  the  law  as  well  as  the 
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facts.  In  the  majority  opinion,  which  is  in  accord  with  the 
views  of  Justice  Campbell  and  Justice  Cooley  which  we  have 
already  quoted,  the  court  is  careful  to  indicate  that,  while  the 
judge  may  instruct  the  jury  as  to  the  law  of  the  case  which 
governs  it,  he  may  not  compel  a  verdict.  The  language  is  as  fol- 
lows: "We  have  said  that,  with  few  exceptions,  the  rules  which 
obtain  in  civil  cases  in  relation  to  the  authority  of  the  court 
to  instruct  the  jury  upon  all  matters  of  law  arising  upon  the 
issues  to  be  tried  are  applicable  in  the  trial  of  criminal  cases. 
The  most  important  of  those  exceptions  is  that  it  is  not  com- 
petent for  the  court  in  a  criminal  case  ****  to  instruct  the  jury 
peremptorily  to  find  the  accused  guilty  of  the  offense  charged, 
or  of  any  criminal  offense  less  than  that  charged.  The  grounds 
upon  which  this  exception  rests  were  well  stated  by  Judge  Mc- 
Crary  (Mr,  Jusfice  Miller  concurring)  in  United  States  v. 
Taylor,  3  McCrary,  500,  505,  11  Fed.  470.  It  was  there  said: 
*In  a  civil  case,  the  court  may  set  aside  the  verdict,  whether 
it  be  for  the  plaintiff  or  defendant,  upon  the  ground  that  it  is 
contrary  to  the  law  as  given  by  the  court;  but  in  a  criminal 
case,  if  the  verdict  is  one  of  acquittal,  the  court  has  no  power 
to  set  it  aside.  It  would  be  a  useless  form  for  a  court  to  sub- 
mit a  civil  case  involving  only  questions  of  law  to  the  considera- 
tion of  a  jury,  where  the  verdict,  when  found,  if  not  in  ac- 
cordance with  the  court's  view  of  the  law,  would  be  set  aside. 
The  same  result  is  accomplished  by  an  instruction  given  in 
advance  to  find  a  verdict  in  accordance  with  the  court's  opinion 
of  the  law.  But  not  so  in  criminal  cases.  A  verdict  of  ac- 
quittal cannot  be  set  aside,  and,  therefore,  if  the  court  can 
direct  a  verdict  of  guilty,  it  can  do  indirectly  that  which  it 
has  no  power  to  do  directly.* 

**We  are  of  opinion  that  the  court  below  did  not  err  in  say- 
ing to  the  jury  that  they  could  not,  consistently  with  the  law 
arising  from  the  evidence,  find  the  defendants  guilty  of  man- 
slaughter, or  of  any  offense  less  than  the  one  charged;  that  if 
the  defendants  were  not  guilty  of  the  offense  charged,  the  duty 
of  the  jury  was  to  return  a  verdict  of  not  guilty.  No  instruc- 
tion was  given  that  questioned  the  right  of  the  jury  to  deter- 
mine whether  the  witnesses  were  to  be  believed  or  not,  nor 
whether  the  defendants  were  guilty  or  not  guilty  of  the  of- 
fense charged.  On  the  contrary,  the  court  was  careful  to  say 
that  the  jury  were  the  exclusive  judges  of  the  facts,  and  that 
they  were  to  determine — applying  to  the  facts  the  principles  of 
law  announced  by  the  court — whether  the  evidence  established 
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the  guilt  or  innocence  of  the  defendants  of  the  charge  set  out 
in  the  indictment. 

"The  triial  was  thus  conducted  upon  the  theory  that  it  was 
the  duty  of  the  court  to  expound  the  law,  and  that  of  the  jury 
to  apply  the  law  as  thus  declared  to  the  facts  as  ascertained  by 
them.  In  this  separation  of  the  functions  of  court  and  jury 
is  found  the  chief  value,  as  well  as  safety,  of  the  jury  system. 
Those  functions  cannot  be  confounded  or  disregarded  without 
endangering  the  stability  of  public  justice,  as  well  as  the  se- 
curity of  private  and  personal  rights." 

^^"^  In  People  v.  Mortimer,  48  Mich.  37,  11  K  W.  776,  it  is 
said:  "In  this  state,  in  criminal  as  well  as  in  civil  cases,  it  is 
the  duty  of  the  court  to  instruct  the  jury  upon  the  law,  and  it 
is  the  duty  of  the  jury  to  accept  the  ruling:  Hamilton  v. 
People,  29  Mich.  173.  It  is,  no  doubt,  in  their  power  to  dis- 
regard evidence,  and  to  acquit  persons  whom  they  know  to  be 
guilty." 

In  People  v.  Eichmond,  59  Mich.  570,  26  N.  W.  770,  the  trial 
judge  made  a  ruling,  when  the  counsel  for  defendant  said: 
"Of  course,  that  ends  the  case."  The  court  then  directed  a 
verdict  of  guilty,  and  the  jury  returned  such  a  verdict.  In  dis- 
posing of  the  case  the  court  said:  "As  defendant  himself  had 
sworn  to  his  own  guilt,  and  counsel  had  made  the  remark  re- 
ferred to,  the  court  was  right  in  so  holding.  Where  all  the 
facts  are  admitted,  there  is  nothing  for  the  jury  to  pass  upon." 

In  the  case  of  People  v.  Kirsch,  67  Mich.  539,  35  N.  W.  157, 
the  facts  were  agreed  to  and  were  admitted.  The  court  di- 
rected a  verdict,  but  the  verdict  was  rendered  by  the  jury. 

In  the  case  of  People  v.  Neumann,  85  Mich.  98,  48  N.  W. 
290,  the  following  language  is  used:  "Whenever  there  is  no 
question  of  intent  in  a  criminal  case,  and  no  inferences,  about 
which  reasonable  men  might  differ,  to  be  drawn  from  the  facts, 
and  where,  upon  the  admitted  facts,  the  only  question  to  be 
determined  is  whether,  under  the  law,  the  statute  has  been  vio- 
lated, the  trial  judge  may,  with  perfect  propriety,  state  to  the 
jury  that  the  law  applied  to  the  facts,  which  are  undisputed, 
shows  the  defendant  to  be  guilty  of  the  offense  charged,  and 
that  it  is  their  duty  so  to  find  under  the  facts  and  the  law. 
But  it  has  been  repeatedly  held  that  he  cannot,  in  so  many 
words,  direct  them  that  they  must  bring  in  a  verdict  of  guilty; 
and  that  they  are  at  liberty  to  find  otherwise,  if  they  see  fit, 
tinder  the  federal  constitution,  which  guarantees  to  every  ac- 
cused person  *the  right  to  a  speedy  and  public  trial  by  an  im- 
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partial  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed.'  And  verdicts  have  often  been  set  aside 
when  directed  by  courts  in  opposition  to  this  right:  See 
United  States  v.  Taylor,  3  McCrary,  500,  11  Fed.  470,  and 
cases  there  cited.  But  in  this  state,  where  a  judge  has  directed 
*^®  a  verdict  of  guilty,  and  the  jury  have  followed  such  direc- 
tion, and  the  facts  are  admitted  or  undisputed,  and  the  only 
question  is  one  of  law,  applied  to  such  facts,  a  new  trial  will 
not  be  granted,  if  the  judge  was  right  in  his  application  of  the 
law.  No  injustice  can  be  done  the  accused  in  such  case,  as 
it  is  not  to  be  presumed  that  a  jury  will  find  in  opposition  to 
the  law  from  mere  whim,  caprice,  or  prejudice,  although  they 
may  have  the  right  to  do  so.  In  this  ruling  we  do  not  intend 
to  encourage  the  practice  of  directing  a  verdict  against  the  ac- 
cused in  criminal  cases.  In  all  such  cases  the  jury  should  be 
permitted  to  retire  to  the  juryroom,  and  there  deliberate,  and 
the  trial  judge  should  content  himself  by  stating  the  law  as  ap- 
plied to  the  facts,  and  with  an  admonition  to  the  jury  of  their 
plain  duty  in  the  premises." 

In  People  v.  Collison,  85  Mich.  105,  48  N.  W.  292,  the  facts 
were  admitted.  The  judge  directed  a  verdict,  and,  without 
sending  the  jury  out,  directed  the  clerk  to  enter  the  verdict. 
The  court  set  the  verdict  aside,  using  this  language:  "We 
think,  however,  that  the  court  erred  in  discharging  the  jury 
and  directing  a  verdict  of  guilty  to  be  entered  by  the  clerk.  In 
no  sense  can  this  be  said  to  have  been  a  trial  by  a  jury.  The 
verdict  of  the  jury  is  absolutely  wanting.  If  the  defendant 
in  a  criminal  case  cannot  waive  a  trial  by  jury,  it  is  difficult  to 
see  how  this  conviction  can  be  sustained.  In  the  case  of  People 
v.  Neumann,  85  Mich.  98,  48  N.  W.  290,  and  in  the  several 
cases  therein  referred  to  in  support  of  the  conclusion  arrived 
at  there,  the  jury  acquiesced  in  the  direction  of  the  court;  but 
here  the  court  gave  the  jury  no  opportunity  to  follow  or  to  re- 
fuse to  follow  the  court's  direction;  in  fact,  there  was  no  direc- 
tion to  the  jury,  but  one  to  the  clerk  to  enter  a  verdict." 

In  People  v.  Repke,  103  Mich.  459,  61  N.  W.  861,  it  is  held 
that,  in  criminal  as  well  as  civil  cases,  it  is  the  duty  of  the  judge 
to  instruct  the  jury  as  to  the  law  of  the  case,  citing  Hamilton  v. 
People,  29  Mich.  172,  and  People  v.  Mortimer,  48  Mich.  37,  11 
N.  W.  776,  the  judge  adding:  "But,  as  was  said  in  the  last  case, 
*It  is  no  doubt,  in  their  power  to  disregard  evidence  and  to  ac- 
quit persona  whom  they  know  to  be  guilty.*  The  court  in  the 
present  **•  case   did  recognize  this  power  and  expressly  told 
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the  jury  that  they  could  acquit,  but  if  they  found  the  respond- 
ent guilty  at  all,  it  must  be  for  murder  in  the  first  degree." 
The  question  was  submitted  to  the  jury,  and  the  verdict  was 
returned  by  them. 

In  People  v.  Hawkins,  106  Mich.  488,  64  N.  W.  736,  is  a 
statement  of  what  was  done,  in  the  following  language:  "It 
is  not  claimed  that  the  evidence  stated  by  the  court  is  disputed, 
and  the  point  of  this  request  appears  to  be  that  the  jury  should 
not  have  been  told  the  court's  opinion  about  it.  He  prefaced 
what  he  said  about  the  evidence  by  leaving  the  question  to 
them,  and  followed  it  by  sending  them  to  their  room  to  deter- 
mine the  question  of  guilt  or  innocence.  It  is  settled  by 
former  adjudications  that  it  is  the  duty  of  the  jury  to  take  the 
law  from  the  court,  and  that  where  there  is  no  conflict  in  the 
evidence,  and  the  defendant  in  open  court  admits  facts  legally 
constituting  an  offense,  the  court  may  so  state,  and  even  go  so 
far  as  to  direct  a  verdict.  In  this  case  the  defendant  had  prac- 
tically sworn  to  his  own  guilt,  yet,  in  the  abundance  of  his 
caution,  the  court  left  the  question  of  intent  to  the  jury:  People 
V.  Eichmond,  59  Mich.  570,  26  N.  W.  770;  People  v.  Ackerman, 
80  Mich.  588,  45  N.  W.  367." 

Our  attention  has  not  been  called  to  a  case  in  which  the 
judge  undertook  to  enter  a  verdict  for  the  jury  when  the  latter 
failed  to  follow  the  instructions  of  the  court,  and  it  is  not  be- 
lieved such  a  case  can  be  found.  The  cases  of  People  v.  Neu- 
mann, 85  Mich.  98,  48  Mich.  290,  and  People  v.  Collison,  85 
Mich.  105,  48  N".  W.  293,  indicate  very  clearly  that,  should  a 
judge  attempt  to  return  a  verdict  for  the  jury,  he  would  be 
trespassing  upon  the  province  of  the  jury.  In  all  the  cases 
where  a  verdict  was  directed,  the  only  question  involved  was  a 
question  of  law.  As  a  rule,  the  facts  were  admitted,  so  that 
it  was  simply  a  question  of  whether  the  admitted  facts  under 
the  law  showed  respondent  was  guilty  of  the  crime.  Here  the 
facts  were  not  admitted.  It  became  the  duty  of  the  people  to 
show  by  competent  evidence  the  guilt  of  the  accused.  It  was 
for  the  court  to  say  what  evidence  was  competent,  and  to  de- 
cide whether  it  should  be  admitted  or  not;  but,  after  it  was  ad- 
mitted, it  was  for  *****  the  jury  to  say  what  weight  should  at- 
tach to  it.  The  jury  Were  not  obliged  to  believe  a  witness 
simply  because  he  had  been  sworn.  Can  it  be  said  that  in  this 
case  the  action  of  the  jury  cannot  be  accounted  for  upon  the 
theory  that  they  did  not  believe  some  of  the  witnesses? 
Whether  that  can  be  said  or  not,  the  fact  remains  that,  under 
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the  constitutions  of  the  United  States  and  this  state,  before  a 
respondent  can  be  convicted  of  a  felony  upon  a  plea  of  not 
guilty,  a  verdict  of  guilty  must  be  rendered  against  him  by  the 
jury.  While  it  is  the  duty  of  the  jury  to  take  the  law  from  the 
judge,  and  be  guided  by  it,  still,  if  the  jury  does  not  do  its  duty, 
its  failure  to  do  so  does  not  confer  upon  the  judge  added  powter, 
and  authorize  him  to  usurp  the  functions  of  the  jury,  and  re- 
turn a  verdict  of  guilty  himself.  The  right  of  the  trial  judge 
to  direct  the  jury  in  relation  to  the  law  of  the  case  is  not  con- 
ceded in  all  of  the  courts,  but,  as  we  have  already  seen,  that 
question  is  no  longer  an  open  one  in  this  state.  When,  in  ad- 
dition to  that  right,  it  was  held  that,  in  cases  where  the  facts 
were  admitted,  the  trial  court  might  direct  the  jury  to  return  a 
verdict  of  guilty,  the  border  line  separating  the  functions  of 
the  trial  judge  from  the  province  of  the  jury  was  reached.  If  an- 
other step  is  to  be  taken,  and,  in  addition  to  the  right  to  direct  a 
verdict,  it  is  held  the  judge  may,  when  the  jury  is  unwilling  to 
follow  the  direction  of  the  court,  compel  a  verdict,  then  the 
border  line  is  passed,  the  judge  has  entered  upon  the  province 
of  the  jury,  the  constitutional  guaranty  of  a  right  of  trial  by 
jury  in  criminal  cases  is  overthrown,  and  the  judge  has  drawn 
to  himself  power  which  has  not  been  exercised  by  any  trial 
judge  since  the  days  of  Magna  Charta. 

The  statute  under  which  this  information  is  filed  reads  as 
follows:  "The  People  of  the  State  of  Michigan  Enact:  That 
if  any  person  holding  any  public  ofiice  in  this  state,  or  if  the 
agent  or  servant  of  such  person,  knowingly  and  unlawfully  ap- 
propriates to  his  own  use,  or  to  the  use  of  any  other  person, 
the  money  or  property  received  by  him  in  **^*  his  official  ca- 
pacity or  employment,  of  the  value  of  fifty  dollars  or  upward, 
the  person  so  offending  shall  be  deemed  guilty  of  a  felony,  and 
shall,  upon  conviction,  be  punished  by  imprisonment  in  the 
state  prison,  at  hard  labor,  not  to  exceed  ten  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  both  said  fine  and  im- 
prisonment": 3  Howell's  Stats.,  sec.  9263a. 

It  is  the  claim  of  the  attorneys  for  respondent  in  relation  to 
this  statute  that  before  one  can  come  within  its  provisions,  so 
as  to  make  himself  a  felon,  he  must  knowingly  and  unlawfully 
appropriate  the  money  to  his  own  use,  or  to  the  use  of  some 
other  person,  with  an  intent  to  so  appropriate  it  as  to  forever 
exclude  the  rightful  owner  from  its  use  and  possession.  We  do 
not  think  the  statute  is  susceptible  of  such  construction.  Sec- 
tion 9263c  provides  that  the  failure  or  refusal  of  any  public 
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officer  to  pay  over  and  deliver  to  his  successor  all  moneys  and 
property  which  should  be  in  his  hands  as  such  officer  shall  be 
prima  facie  evidence  of  the  offense.  It  is  true  thai  in  People 
V.  Seeley,  117  Mich.  263,  75  N.  W.  609,  it  wias  said  that  a  prima 
facie  case  may  be  rebutted,  as  in  that  case,  by  showing  the 
money  which  should  be  in  respondent's  hands  never  came  to 
him.  I  suppose,  too,  that  if  the  accused  was  prevented  from 
paying  over  the  money  by  its  being  burned  or  stolen  when  in 
a  proper  place  of  deposit,  that  would  rebut  the  implication  that 
he  had  knowingly  and  unlawfully  appropriated  it  to  his  own 
use.  Other  things  might  arise  which  would  excuse  him.  It 
cannot  be  said  of  most  men  that,  when  they  use  public  funds, 
they  mean  to  permanently  retain  them.  Experience  shows  that 
frequently  they  are  lost  because  used  for  speculative  purposes, 
the  user  expecting  to  return  them,  but  failing  to  do  so  because 
his  speculation  did  not  turn  out  as  he  expected.  The  inten- 
tion of  the  statute  was  to  prevent  any  public  official  from  using 
money  or  property  coming  to  him  in  his  official  capacity  for 
any  other  purpose  than  the  purpose  for  which  it  came  to  him. 
If  he  does  knowingly  use  it,  or  permits  others  to  do  so,  for  other 
purposes  than  the  one  for  ^^^  which  it  was  intrusted  to  him, 
then  he  comes  within  the  provisions  of  the  statute. 

It  is  necessary  to  refer  to  but  one  other  assignment  of  error. 
Mr.  Lemon,  who  was  one  of  the  bondsmen  of  respondent,  had 
testified  to  admissions  made  to  him  by  respondent,  and  to  pay- 
ments made  by  his  fellow  bondsmen  and  himself.  Upon  cross- 
examination  it  was  attempted  to  show  all  the  conversation  he 
had  upon  that  occasion  with  the  respondent,  and  the  entire 
transaction  about  the  payment.  This  was  excluded.  We  think 
it  proper  cross-examination,  and  that  it  should  have  been  ad- 
mitted. 

For  the  errors  mentioned  the  conviction  is  reversed  and  a 
new  trial  ordered. 

The  other  justices  concurred. 


TO  AUTHORIZE  THE  CONVICTION  OF  A  PUBLIC  OFFICER 
FOR  EMBEZZLEMENT,  it  must  be  shown  that  the  accused  is  a 
public  officer,  or  occupies  a  fiduciary  relation;  that  the  money  or 
propei-ty  which  he  is  charged  with  appropriating  to  his  own  use 
came  into  his  possession  by  virtue  of  his  office  or  employment;  and 
that  he  embezzled  or  fraudulently  converted  it  to  his  own  use. 
The  guilty  intent  must  be  shown:  Robinson  v.  State,  109  Ga.  564,  77 
Am.  St  Eep.  392,  35  S.  B.  57;  but  the  defendant  may  introduce  evl- 
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dence  relieving  his  failure  or  refusal  to  pay  over  money  of  its  felo- 
nious intent:  Note  to  Calkins  v.  State.  98  Am.  Dec.  169. 

WITNESSES.— IF  PART  ONLY  OP  A  CONVERSATION, 
TRANSACTION,  OR  DOCUMENT  has  been  introduced  in  evidence 
by  one  side,  the  other  side  may  inquire  into  the  whole  of  it:  Stock- 
man V.  State,  24  Tex.  App.  387,  5  Am.  St.  Rep.  894,  6  S.  W.  298; 
and  see  Stumore  v.  Shaw,  68  Md.  11,  6  Am.  St  Rep.  412,  11  AtL 
360. 


PULLER  V.  LOCOMOTIVE  ENGINEERS'  MUTUAL  LIFE 

AND  ACCIDENT  INSURANCE  ASSOCIATION. 

[122  Mich.  548,  81  N.  W.  326.] 

INSURANCE— ACCIDENTS— AMPUTATION  OP  "LIMB"— 
MEANING  OF. — If  a  member  of  a  mutual  benefit  association  is  in- 
jsured  against  an  injury  which  alone  shall  cause  the  "amputation  of 
:a  limb  [whole  hand  or  foot],"  theinjury  insured  against  is  not  the 
::amputation  or  "loss"  of  a  hand  or  foot,  but  the  amputation  of  a 
•"limb,"  not  necessarily  a  whole  arm  or  leg,  but  any  amputation  of 
-a  limb  which  shall  include  a  whole  hand  or  a  whole  foot. 

INSURANCE  —  ACCIDENTS  —  AMPUTATION  OF  PART 
ONLY  OF  A  FOOT— NO  RECOVERY.— A  member  of  a  mutual 
benefit  association,  insured  therein  against  an  injury  which  shall 
cause  the  "amputation  of  a  limb  [whole  hand  or  foot],"  cannot  re- 
cover where  a  part  only  of  a  foot  is  amputated. 

Assumpsit  on  a  policy  of  insurance.  The  court  directed  a 
verdict  for  the  defendant  and  the  plaintiff  brought  error  from 
the  judgment  entered  thereon. 

John  B.  Mcllwain,  for  the  appellant. 

Phillips  &  Jenks,  for  the  appellee. 

«*48  HOOKER,  J.  The  plaintiff  waa  a  member  of  a  mutual 
benefit  association,  and  held  a  certificate  which  he  claims  to 
entitle  him  to  payment  of  three  thousand  dollars  under  article 
19  of  the  by-laws,  which  is  as  follows:  "Any  member  while  en- 
gaged in  any  lawful  avocation,  receiving  bodily  injuries  which 
alone  shaU  cause  amputation  of  a  limb  [whole  hand  or  foot], 
or  total  and  permanent  loss  of  eyesight,  he  shall  receive  the  full 
amount  of  his  policy." 

The  defendant  refuses  payment  upon  the  ground  that  the  in- 
jury sustained  does  not  bring  him  within  the  by-law,  for  the 
reason  that  the  injury  did  not  cause  amputation  of  '^^  a  whole 
hand  or  foot.  The  circuit  judge  directed  a  verdict  for  the 
defendant,  and  the  plaintiff  has  appealed. 
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The  record  contains  diagrams  showing  the  size  and  shape 
of  the  whole  left  foot  and  the  maimed  right  foot.  They  were 
made  by  drawing  a  pencil  around  them  while  the  plaintiff 
stood  upon  a  piece  of  paper.  The  length  of  the  whole  foot 
is  eleven  and  five-sixteenths  inches  to  the  end  of  the  great  toe, 
while  the  amputated  foot  is  exactly  seven  and  one-half  inches 
on  a  line  drawn  through  the  center  of  the  foot,  and  seven  and 
three-quarters  inches  if  drawn  in  the  direction  of  the  great 
toe.  It  is  thus  demonstrated  that  the  foot  is  shortened  three 
and  thirteen-sixteenths  inches,  which  is  as  nearly  one-third  as 
it  well  could  be.  This  one-third  is  from  the  toe,  and  it  leaves 
tM'o-thirds  of  the  foot  This  would  leave  all  of  the  heel,  and  sub- 
stantially all  of  the  hollow  of  the  foot,  and  possibly  a  part  of 
what  is  called  the  '"ball"  of  the  foot.  We  do  not  overlook 
the  statement  that  the  skin  of  the  sole  was  left  longer  to  lap 
upward  over  the  end,  and  perhaps  part  of  the  top,  of  the  muti- 
lated foot,  but  this  cannot  have  lengthened  it  materially.  It  is 
claimed  that  it  would  be  one  inch.  Counsel  claims  that  the 
proof  shows  that  all  use  of  the  foot  is  lost,  and  insists  that 
this  brings  him  within  the  spirit  and  meaning  of  the  contract. 
He  contends:  1.  That  the  contract  should  be  read  as  though 
it  said,  "Foot  or  whole  hand" — in  other  words,  that  the  qualify- 
ing adjective  "whole"  should  not  be  applied  to  "foot";  and  3. 
That,  in  any  event,  the  whole  foot  was  amputated  when  it  was 
80  far  removed  as  to  be  useless  in  the  performance  of  the  nat- 
ural functions  of  a  foot. 

The  natural  construction  of  the  words  would  be  the  same  as 
though  the  by-law  had  said,  "Whole  hand  or  whole  foot." 
Furthermore,  the  injury  insured  against  is  not  the  amputation 
of  a  hand  or  foot,  but  a  limb;  and  the  words  in  brackets, 
"Whole  hand  or  foot,"  are  used  as  explanatory  of  what  was 
meant  by  the  word  "limb,"  i.  e.,  an  amputation,  not  necessarily 
a  whole  arm  or  leg,  at  the  elbow  or  knee,  but  any  amputation 
of  a  limb  that  should  include  a  whole  hand  or  a  whole  foot. 

660  ^^Q  a,re  cited  upon  the  second  proposition  to  some  au- 
thorities which  are  said  to  hold  that,  if  the  beneficial  use  of 
a  member  is  lost,  there  may  be  a  recovery.  That  would  be  a 
reasonable  construction  of  a  contract  of  insurance  that  should 
insure  against  the  "loss  of  a  hand  or  foot,"  for  it  might  well 
be  said  that  a  foot  or  hand  is  lost  when  it  is  so  impaired  as  to 
be  of  no  further  use;  and  that  is  as  far  as  the  authorities  have 
gone.  What  is  meant  by  the  loss  of  a  hand?  Ordinarily,  the 
term  '^oss"  is  obvious,  but  when  it  is  considered  in  the  light 
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of  surrounding  circumstances,  viz.,  an  insurance  policy  that  in- 
demnifies against  the  loss  of  a  hand  or  an  entire  hand,  it  is 
not  unreasonable  to  hold  that  the  parties  understood  that  any 
injury  to  the  hand  which  rendered  it  useless  was  a  loss  of  the 
hand  or  entire  hand.  In  Sheanon  v.  Pacific  etc.  Ins.  Co.,  77 
Wis.  618,  20  Am.  St.  Kep.  151,  46  N.  W.  799,  where  "an  in- 
surance policy  provided  that  the  principal  sum  should  be  paid 
if  the  insured,  from  a  violent  and  accidental  injury  which 
should  be  externally  visible,  should  'suffer  the  loss  of  the  entire 
sight  of  both  eyes,  or  the  loss  of  two  entire  hands  or  two  entire 
feet,  or  one  entire  hand  and  one  entire  foot,*  the  insured  was 
accidentally  shot  in  the  back,  the  bullet  penetrating  his  spine, 
and  producing  immediate  and  total  paralysis  of  the  lower  part 
of  his  body,  and  entirely  destroying  the  use  of  both  feet.  Held, 
that  he  had  suffered  'the  loss  of  two  entire  feet,'  within  the 
meaning  of  the  policy." 

The  court  said:  "The  question  is.  Does  the  policy  cover  such 
an  injury?  The  policy  covers  both  death  and  indemnity;  the 
company  agreeing  to  pay  the  principal  sum  if  the  insured,  from 
a  violent  and  accidental  injury  which  should  be  externally 
visible,  should  'suffer  the  loss  of  the  entire  sight  of  both  eyes, 
or  the  loss  of  two  entire  hands  or  two  entire  feet,  or  one  entire 
hand  and  one  entire  foot.'  This  is  the  language  of  the  policy, 
and  the  question  is.  What  does  it  mean,  or  what  must  be  under- 
stood by  it?  Is  its  meaning  that  the  insured  is  not  entitled  to 
recover  the  insurance  money  unless  his  legs  and  feet  have  been 
amputated  or  severed  from  his  body,  or  does  it  mean  that  the 
injury  '^^^  must  have  destroyed  the  entire  use  of  his  legs  and 
feet,  so  that  they  will  perform  no  function  whatever?  The 
contention  of  the  learned  counsel  for  the  defendant  is  that  the 
clause  is  to  be  understood  in  the  former  sense,  and  implies  an 
amputation  or  physical  severance  of  the  feet  from  the  body, 
and  does  not  include  an  injury  such  as  paralysis,  though  such 
injury  actually  deprives  the  insured  of  all  use  of  his  feet  and  legs. 
We  cannot  adopt  such  a  construction  of  the  contract.  To  our 
minds,  the  loss  of  the  hands  and  feet  embraced  in  the  policy 
is  an  actual  and  entire  loss  of  their  use  as  members  of  the  body ; 
and  if  their  use  is  actually  destroyed,  so  that  they  will  perform 
no  function  whatever,  then  they  are  lost  as  hands  and  feet.  In 
ordinary  and  popular  parlance,  when  a  person  is  deprived  of  the 
use  of  a  limb  we  say  he  has  lost  it.  This  is  the  ordinary  sense 
attached  to  the  word  when  used  in  such  a  connection.  Now, 
if  the  feet  and  hands  cannot  be  used  for  the  purpose  of  moving 
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about  or  walking,  or  for  holding  and  handling  things,  they  are 
in  fact  lost  as  much  as  though  actually  severed  from  the  body. 
The  expression  loss  of  feet'  would  generally  be  understood  to 
mean  a  loss  of  the  use  of  these  members;  and  if  the  lower  por- 
tions of  the  plaintiff's  body  and  his  feet  are  completely  par- 
alyzed, and  he  is  permanently  and  forever  deprived  of  their 
use,  he  has  suffered  'a  loss  of  two  entire  feet,'  within  the  mean- 
ing of  the  policy." 

The  next  case  in  chronological  order  to  which  our  attention 
is  called  is  Stevers  v.  People's  etc.  Ins.  Assn.,  150  Pa.  St.  132, 
24  Atl.  662.  There  it  was  held  that:  "An  accident  policy  in- 
suring against  involuntary,  external,  violent,  and  accidental  in- 
juries and  not  against  disease  of  any  kind,  or  against  disabili- 
ties which  are  the  result,  wholly  or  in  part,  of  disease  or  bodily 
infirmities,  and  providing  for  a  stipulated  indemnity  for  partial 
permanent  disablement,  which  is  defined  to  be  the  loss  of  one 
hand  or  foot  or  both  eyes,  does  not  cover  the  case  of  indemnity 
for  an  injury  where  the  foot  is  not  lost  or  injured,  and  it  may 
be  used  constantly  by  means  of  an  appliance  of  a  plaster  jacket 
to  the  spine,  although  the  foot  could  not  be  used  if  the  ap- 
pliance were  removed."  It  was  held  that  he  had  lost  neither 
the  foot  nor  the  use  of  it. 

The  case  of  Sneck  v.  Travelers'  Ins.  Co.  is  next  in  order  of 
^^^  time.  This  case  was  tried  twice,  and  is  reported  in  81  Hun, 
331,  30  K  Y.  Supp.  881,  and  88  Hun,  94,  34  N.  Y.  Supp.  545. 
The  undertaking  in  that  case  was  based  upon  "a  loss  by  sever- 
ance of  one  entire  hand  or  foot."  At  the  first  review  the  court 
held  that  it  was  error  to  submit  the  case  to  the  jury  where  the 
proof  showed  that  the  hand  was  removed  a  short  distance  back 
of  the  knuckle.  Bradley,  J.,  dissented,  urging  that  the  policy 
insured  against  loss  of  the  hand,  and  that,  it  being  shown  that 
the  entire  use  of  the  hand  was  lost,  there  might  be  a  recovery. 
Upon  the  second  hearing  this  view  was  taken,  Werner  and 
Ward,  JJ.,  sustaining  it,  Lewis,  J.,  dissenting,  and  Bradley,  J., 
not  voting;  and  this  order  was  afterward  affirmed  by  the  court 
of  appeals  in  156  N.  Y.  669,  50  K  E.  1122. 

Again,  in  Lord  v.  American  Mut.  Ace.  Assn.,  89  Wis.  19,  46 
Am.  St.  Rep.  815,  61  N.  W.  293,  it  was  held  that  "it  is  for  the 
jury  to  determine  whether  a  total  loss  of  three  fingers  and  a  part 
of  another  on  the  same  hand,  destruction  of  the  joint  of  the 
thumb,  and  a  cutting  of  the  hand,  is  a  loss  of  the  hand,  'caus- 
ing immediate,  continuous,  and  total  disability,'  within  the 
meaning  of  that  clause  in  a  policy  of  accident  insurance." 
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A  number  of  cases  are  collected  in  a  note  to  Turner  v. 
Fidelity  etc.  Co.,  38  L.  R.  Ann.  535,  636,  112  Mich.  425,  67 
Am.  St.  Rep.  428,  70  N.  W.  898. 

In  1  American  and  English  Encyclopedia  of  Law,  second 
edition,  301,  this  subject  is  summed  up  as  follows:  "It  has 
been  contended  on  behalf  of  the  insurance  companies  that  the 
provisions  in  regard  to  the  'loss'  of  the  hands  and  feet  must  be 
understood  to  imply  an  actual  amputation  or  physical  severance 
of  those  members  from  the  body.  But  this  view  has  not  met 
with  favor  from  the  courts,  it  being  held  that,  to  entitle  the 
insured  to  recover,  physical  severance  is  unnecessary,  but  it  is 
sufficient  if  he  has  been  deprived  entirely  of  the  use  of  the  feet 
and  hands  as  members  of  the  body.  And  there  can  scarcely  be 
any  doubt  as  to  the  soundness  of  this  view,  for  if  the  feet  and 
hands  cannot  be  used  for  the  purpose  of  moving  about  or  walk- 
ing, or  for  holding  and  handling  things,  they  are  in  fact  lost 
as  much  as  though  actually  severed  from  the  body.  Many  of 
the  companies  have  altered  their  policies  ^^^  so  as  to  read, 
The  loss  of  feet  or  hands  by  severance'  thereof;  but  this  pro- 
vision has  been  held  to  be  intended  to  refer  to  the  manner, 
rather  than  to  the  exact  physical  extent,  of  the  injury." 

These  cases  establish  the  proposition  that  where  an  insur- 
ance policy  insures  against  the  loss  of  a  member,  or  the  loss  of 
an  entire  member,  the  word  *1oss"  should  be  construed  to 
mean  the  destruction  of  the  usefulness  of  the  member,  or  the 
entire  member,  for  the  purposes  to  which,  in  its  normal  condi- 
tion, it  was  susceptible  of  application.  In  all  of  these  policies 
the  word  "loss"  is  used,  and  it  is  the  loss  of  the  member  that  is 
in  terms  insured  against.  As  indicated  in  the  last  authority 
cited,  the  attempts  of  the  insurance  companies  to  avoid  this 
construction  by  so  changing  the  policy  that  it  reads,  "Loss  by 
severance  of  feet  or  hands,"  have  failed;  the  courts  holding,  as 
before,  that  it  is  the  loss  of  the  use  of  the  member  which  was 
the  object  of  the  contract.  In  the  present  case  the  word  "loss" 
is  eliminated,  and  the  insurance  is  against  "an  injury  that  shall 
cause  the  amputation  of  a  limb  [whole  hand  or  foot],  or  total 
and  permanent  loss  of  eyesight."  This  language  is  not  am- 
biguous, and  if  the  insurance  company  intended  to  limit  its 
liability  to  cases  where  the  entire  member  was  actually  ampu- 
tated, it  could  not  well  have  chosen  more  apt  and  certain  lan- 
guage to  indicate  it,  without  supplementing  it  with  a  negative 
statement  that  should  exclude  recovery  for  the  amputation  of 
less  than  the  entire  foot  or  hand;  and  it  is  doubtful  if  that 
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would  not  be  open  to  the  same  construction  as  the  language 
actually  used.  This  company  is  composed  of  the  insured. 
They  make  contracts  of  insurance  which  protect  against  certain 
injuries  merely.  It  is  not  for  us  to  make  contracts  for  them, 
nor  should  we  enlarge  their  liabilities.  We  may  determine  the 
intention  of  the  contracting  parties  as  disclosed  by  the  con- 
tract, if  it  is  ambiguous,  or  in  the  light  of  the  circumstances 
under  which  it  was  made,  if  it  is  fairly  susceptible  of  a  different 
meaning  from  that  naturally  '*'**  implied  by  the  unexplained 
use  of  the  words.    This  is  neither. 

The  instruction  of  the  learned  circuit  judge  was  correct,  and 
the  judgment  is  affirmed. 

The  other  justices  concurred. 


ACCIDENT  INSURANCE  AGAINST  "LOSS"  OP  LIMBS— The 
"loss"  of  limbs,  within  the  meaning  of  a  policy  of  insurance,  means 
the  loss  of  their  use  as  members  of  the  body,  so  that  they  will  per- 
form no  function  whatever.  Severance  from  the  body  is  not  neces- 
sary: Note  to  Lord  y.  American  etc.  Assn.,  46  Am.  St.  Rep.  817. 


CASES 

IN  TBI 

SUPREME   COURT 

OF 

MISSOURI. 


SCHIERBAUM  v.  SCHEMMB. 

[157  Mo.  1,  57  S.  W.  526.] 

WILLS— PUBLICATION— ATTESTATION.— If  a  will  Is  read 
over  in  the  presence  and  hearing  of  the  testator  and  the  subscribing 
witnesses,  and  he  says  that  "that  is  all  right,"  and  signs  his  name 
thereto,  and  such  witnesses  sign  their  names  thereto  as  witnesses, 
this  is  equivalent  to  a  formal  publication  and  attestation  of  the 
will, 

WILLS  — MENTAL  CAPACITY  — EVIDENCE.— If  the  sub- 
scribing witnesses  to  a  will  testify  that  the  testator  was  of  sound 
mind  at  the  time  of  its  execution,  the  trial  court  should  withdraw 
the  issue  of  mental  incapacity  from  the  Jury  by  a  peremptory  in- 
struction. In  the  absence  of  substantial  evidence  to  the  contrary. 

WILLS— UNDUE  INFLUENCE— BURDEN  OP  PROOF.— If 
a  will  is  shown  to  have  been  executed  according  to  law  by  a  per- 
son of  sound  mind,  the  burden  of  proving  that  It  Is  the  result  of 
fraud  and  undue  influence  Is  upon  the  contestant  who  malces  the 
charge,  and  the  mere  fact  that  it  apparently  unjustly  discriminates 
against  one  of  the  testator's  children,  in  favor  of  another,  does  not 
shift  the  burden  of  proof  on  that  other  to  account  therefor.  A 
man  has  the  right  to  will  his  property  to  whomsoever  he  chooses, 
and  the  beneficiary  is  not  bound  to  account  for  his  choice. 

WILLS— UNDUE  INFLUENCE— EVIDENCE.— Undue  influ- 
ence in  the  execution  of  a  will  cannot  be  presumed  from  a  mere 
coincidence  of  opportunity  to  Influence,  but  afllrmative  proof  of 
such  undue  Influence  is  required  to  be  made,  either  by  direct  facta 
shown,  or  of  facts  or  circumstances,  from  which  undue  Influence 
results  as  a  reasonable  and  fair  inference,  and  not  as  a  mere  con- 
jecture. 

WILLS— UNDUE  INFLUENCBl— DECLARATIONS  OF  THE 
TESTATOR  after  making  the  will  as  to  the  causes  which  Induced 
him  to  make  It  are  Incompetent,  and  should  be  rejected  as  hearsay 
on  the  Issue  of  fraud  or  undue  Influence  in  the  execution  of  the 
will. 
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WILLS— EVIDENCE.— ADMISSIONS  OF  DEVISEE  are  not 
Admissible  in  evidence  against  another  djeyisee  claiming  under  the 
same  will. 

EVIDENCE— OBJECTIONS  TO.— If  a  party  has  seasonably 
objected  to  evidence  of  a  certain  character  by  one  witness,  and  his 
objection  has  been  overruled,  he  Is  not  required  to  repeat  his  ob- 
jection when  testimony  of  the  same  kind  Is  offered  by  another  wit- 
ness. 

Norton,  Avery  &  Young  and  J.  W.  Bowell,  for  the  appellants. 

D.  P.  Dyer,  Martin  &  Woodfolk,  and  G.  T.  Dunn,  for  the 
respondents. 

»  VALLIANT,  J.  This  is  a  contest  of  the  will  of  Henry 
Schemme,  deceased,  which  was  probated  in  the  probate  court 
of  Lincoln  county  in  1895.  The  plaintiffs  are  one  of  the 
daughters  of  the  testator  and  her  husband.  Defendants  are  a 
son  and  another  daughter  of  testator  and  the  executors  of  the 
wiU. 

The  petition  attacks  the  will  on  three  grounds:  That  it  was 
not  executed  in  accordance  with  the  law;  that  at  the  time  of 
its  alleged  execution  the  testator  had  not  mental  capacity  to 
make  a  will ;  and  that  it  was  obtained  by  imdue  influence  prac- 
ticed by  defendant  George  Schemme. 

The  statements  constituting  the  charge  of  undue  influence 
are  to  the  effect  that  the  testator  was  old  and  infirm,  his  mind 
impaired  by  age  and  disease  and  the  excessive  use  of  intoxicat- 
ing liquor,  and  in  condition  to  be  easily  influenced  by  those 
who  for  the  time  being  had  his  confidence;  that  George 
Schemme,  knowing  his  condition,  did,  just  prior  to  the  mak- 
ing of  the  will,  for  the  purpose  of  influencing  him  to  make  it 
and  to  prejudice  him  against  plaintiff  Caroline,  falsely  and 
fraudulently  induced  him  to  believe  that  her  husband  *  had 
stolen  from  him  a  dollar  and  certain  notes,  and  under  that  be- 
lief the  will  was  made.  The  answer  was  a  general  denial  and 
averments  to  the  effect  that  the  paper  was  the  testator's  last 
will,  etc. 

The  testator's  wife  had  died  some  years  previous  to  his  death; 
his  only  children  were  the  plaintiff  Caroline  Schierbaum, 
George  Schemme,  and  Sophia  Ortlep.  The  estate  was  worth 
fifteen  thousand  dollars  to  twenty  thousand  dollars,  consisting 
principally  of  the  home  farm,  worth  from  seven  thousand  dol- 
lars to  eight  thousand  dollars,  which  he  devised  to  George,  and 
a  mortgage  for  five  thousand  dollars  on  another  farm  which 
he  bequeathed  to  Sophia;  he  willed  five  hundred  dollars  to 
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Caroline,  and  the  balance  to  George  and  Sophia.  There  vi^ 
evidence  tending  to  show  that  he  had  previously  given  Caro- 
line or  her  husband  sums  amounting  to  about  seven  thousand 
dollars.  The  trial  resulted  in  a  verdict  that  the  paper  was  not 
the  will  of  Henry  Schemme,  deceased,  which  the  court  on  mo- 
tion for  a  new  trial  refused  to  set  aside,  and  judgment  for  the 
contestants  followed,  from  which  the  proponents  of  the  will 
prosecute  this  appeal. 

1.  The  formal  execution  of  the  will  was  proven  beyond  ques- 
tion. The  testimony  of  the  two  subscribing  witnesses  was  to 
the  effect  that  the  testator  was  of  sound  mind;  that  the  will 
was  read  to  him  tw5ce — that  is,  it  was  read  entirely  once,  and 
before  signing,  it  he  asked  that  it  be  read  again,  which  was  done 
down  to  and  including  the  clause  containing  the  bequest  to 
Sophia  Ortlep,  when  he  interrupted  the  reading,  saying,  "Stop, 
that  will  do;  that  is  all  right,"  and  signed  it.  When  it  was 
signed  the  testator  and  the  two  witnesses  were  seated  at  the 
same  table;  he  signed  it  first,  and  passed  it  to  one  of  the  sub- 
scribing witnesses  who  signed  it,  and  passed  it  to  the  other 
who  also  signed  it;  then  the  testator  handed  it  to  Mr.  Wise, 
one  of  the  persons  named  as  executors  in  the  will  and  who  had 
written  it  and  asked  him  to  seal  it  up.  Mr.  Wise  put  it  in  an 
envelope,  sealed  it,  and  handed  it  back  to  the  testator,  who  then 
handed  it  to  Mr.  Hardesty,  who  wa*  "^  also  named  as  an 
executor  therein,  and  asked  him  to  put  it  in  the  bank  for  eafe- 
keeping. 

This  testimony  made  a  prima  facie  case  for  the  proponents. 
It  is  suggested  that  it  does  not  show  that  the  witnesses  sub- 
scribed it  at  the  request  of  the  testator.  The  whole  con- 
duct, however,  was  a  sufficient  request.  The  paper  itself  pur- 
ported to  be  the  will  of  Henry  Schemme;  it  had  been  read 
in  the  presence  and  hearing  of  all,  and  when  he  said  that  it 
was  right  it  was  equivalent  to  a  formal  proclamation  that  it 
was  his  will,  and  when  he  signed  it  and  passed  it  at  the  table 
to  the  witnesses  who  signed  it  in  his  presence  his  act  consti- 
tuted a  request  that  they  sign  it;  it  could  mean  nothing  else  and 
was  as  significant  to  that  effect  as  if  it  had  been  put  in  formal 
words.  Besides,  after  the  trial  had  progressed  to  another  stage, 
further  testimony  developed  that  these  two  subscribing  wit- 
nesses had  been  selected  for  that  purpose  by  the  testator  and 
were  present  in  compliance  with  a  message  sent  them  by  him. 

2.  Nor  was  there  any  evidence  to  support  the  contention 
that  Henry  Schemme  was  of  unsound  mind  when  he  made  the 
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purported  will.  He  was  a  German  farmer  and  lived  for  a  great 
many  years  on  his  home  place,  which  was  about  half  a  mile 
from  Winfield  in  Lincoln  county.  He  was  seventy-four  years 
old  at  the  time  of  his  death,  which  occurred  in  August  1895, 
about  a  month  after  the  execution  of  the  paper  in  controversy. 
His  wife  died  in  1885,  and  after  that  he  became  addicted  to  the 
'intemperate  use  of  whisky,  which  impaired  his  physical  health, 
and,  while  he  was  under  its  immediate  influence,  rendered  him 
mentally  incapacitated  for  business.  He  had  lived  long  in  that 
community  and  was  well  known;  his  habits  and  conduct  seem 
to  have  been  subjects  of  general  information  among  his  ac- 
quaintances, but  among  the  large  number  of  witnesses  called  to 
testify  none  *  gave  any  evidence  that  would  justify  the  sub- 
mission of  the  question  of  his  sanity  to  the  jury. 

Counsel  for  respondent,  in  discussing  this  point  in  their 
brief,  especially  mention  the  testimony  of  Mrs.  Browngardt,  Mrs. 
Catherine  Schemme,  Dickmeyer  and  Dr.  Hewitt  as  sustaining 
their  views. 

This  is  what  Mrs.  Browngardt  said:  "Q.  You  said  this  morn- 
ing that  when  Mr.  Schemme  was  drinking  he  was  childish  and 
cross?  A.  Yes,  sir.  Q.  How  was  he  when  sober?  A. 
Well,  he  would  talk  right  sensible  then.  Q.  Was  his  mind 
clear  and  sound  when  he  was  sober?  A.  Not  very.  Q. 
Could  he  transact  business  when  sober?  A.  Yes,  sir;  he  al- 
ways attended  to  his  own  business.  Q.  When  he  was  sober 
he  was  a  fairly  good  business  man?    A.    Yes,  sir." 

Mrs.  Catherine  Schemme  said:  "Q.  How  often  would  he  be 
under  the  influence  of  liquor,  how  often  drunk?  A.  Oh,  I 
can't  say  that;  he  stayed  all  day  in  the  house, you  know.  Q. 
Well,  in  his  movements  about  could  you  tell  whether  he  would 
stagger  or  not  or  whether  he  walked  straight?  A.  Sometimes, 
you  know,  he  lays  down  and  sometimes  he  stays  there.  Q. 
How  was  he  when  you  saw  him  there  in  July,  1895,  when  you 
went  there  and  stayed  that  week;  how  was  his  condition  then 
in  his  mind?  A.  He  was  a  little  weak.*'  On  cross-examina- 
tion: "Q.  As  far  as  you  know  the  old  man  always  attended  to 
his  own  business?  A.  Yes,  sir;  and  his  children  helped  to 
work  for  him,  too.  Q.  But  he  attended  to  his  own  business, 
didn't  he;  rented  out  his  farms  and  collected  his  rents,  interest, 
etc.?    A.    Yes,  sir." 

Dickmeyer  said:  "Q.  What  was  the  condition  of  his  mind  up 
to  the  time  he  went  down  to  George's?  A.  It  wasn't  very 
good.    Q.    What  do  you  mean  by  not  being  very  good?    A. 
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"Well,  lie  was  getting  old  and  childish  and  drinking  *  too  much 
liquor.  Q.  When  he  was  not  under  the  influence  of  liquor  do 
you  think  he  was  capable  of  attending  to  his  business?  A.  I 
guess  he  was,  if  he  didn't  have  any  at  home,  but  he  was  hardly 
ever  without  it  at  home,  unless  he  would  send  for  a  keg  from  St. 
Louis  and  it  would  not  come  in  time  then  he  was  out.  .... 
Q.  He  always  knew  what  children  he  had  up  to  the  time  he 
went  down  to  George^s?  A.  Lots  of  times  he  didn't  know 
himself,  he  was  so  drunk;  I  have  picked  him  up  often  off  of  the 
railroad  track  just  before  the  Denver  came  along.  Q.  When 
he  was  not  drunk  do  you  think  he  had  sense  enough  to  know 
that  he  only  had  three  children?  A.  I  guess  so.  Q.  Do  you 
think  he  had  sense  enough  to  know  who  those  children  were? 
A,  Yes,  sir;  if  he  was  sober.  Q.  When  he  was  sober  do  you 
think  he  had  sense  enough  to  know  what  property  he  owned? 
A.  Yes,  sir.  Q.  Now  in  fact  he  was  a  pretty  good  business 
man,  wasn't  he  w^en  he  was  sober  ?  A.  He  was  good  enough 
to  beat  me  out  of  twenty-five  dollars  for  labor,  that  was  for  work 
years  and  years  ago,  about  twenty-five  years  ago  when  I  first 
came  to  this  country.'* 

Dr.  Hewitt,  who  had  been  his  physician  for  many  years  and 
attended  him  in  his  last  illness,  testified  that  his  mind  was  as 
good  as  the  average  man's  mind  at  his  age;  that  he  regarded  him 
sound.  This  witness  had  not  only  been  his  physician,  but  had 
had  business  with  him,  in  the  organization  of  the  bank  at  Win- 
field.  On  cross-examination  he  said  that  he  had  advised 
Schemme  that  if  he  did  not  quit  drinking  whisky  it  would  kill 
him,  and  that  he  did  not  quit.  And  imder  further  cross-exam- 
ination he  said:  "Q.  I  will  ask  you  the  question  whether  or  not 
Henry  Schemme's  mind  as  well  as  his  body  was  impaired  and 
weakened  by  the  excessive  use  of  intoxicating  liquors.  A.  As 
his  body  weakened  his  mind  necessarily  weakened  in  proportion. 
That  is  the  case  with  anybody  no  matter  what  they  drink.  Q. 
What  was  the  condition  of  Henry  Schemme's  mind  during  the 
last  six  **  months,  especially  about  the  time  this  will  was  made, 
as  compared  with  the  time  before  he  was  suffering  with  atonic 
dyspepsia?  A.  I  don't  know  that  I  noticed  any  particular 
difference.  Q.  You  think  his  mind  about  that  time,  the  time 
he  made  this  will,  was  as  good  as  you  had  ever  seen  it  ?  A.  Of 
course,  I  don't  know  that  I  could  say  that  it  was  just  as  good, 
his  mind  was  not  weakened  to  that  extent  you  could  notice  it." 

We  have  quoted  from  these  four  out  of  the  large  number 
of  witnesses,  because  they  are  especially  selected  by  counsel  for 
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respondents  in  their  argument  in  justification  of  the  court's 
refusal  to  give  the  instruction  asked  by  appellants  to  the  effect 
that  there  was  no  evidence  to  show  that  the  testator  was  of  un- 
sound mind.  The  counsel  for  respondent  do  not  appear  to  have 
considered  at  the  trial  that  there  was  any  evidence  sufficient 
to  go  to  the  jury  on  the  point,  for  they  asked  no  instruction  on 
it,  at  least  the  record  does  not  show  any  and  none  was  given. 
But  as  that  was  one  of  the  grounds  of  attack  and  testimony 
designed  to  sustain  it  was  introduced,  which,  without  instruc- 
tion, the  jury  were  liable  to  misapply,  the  appellants  were  en- 
titled to  the  instruction  they  asked  taking  that  issue  from  the 
jury.  It  was  error  to  have  refused  that  instruction:  Harvey  v. 
Sullens,  56  Mo.  372;  Young  v.  Ridenbaugh,  67  Mo.  574;  Jackson 
V.  Hardin,  83  Mo.  175;  Norton  v.  Paxton,  110  Mo.  456,  19  S. 
W.  807;  McFadin  v.  Catron,  120  Mo.  252,  25  S.  W.  506;  Martin 
T.  Baker,  135  Mo.  495,  36  S.  W.  369. 

3.  The  main  forensic  contest  was  upon  the  third  ground  of 
attack  upon  the  will,  to  wit,  the  alleged  undue  influence  exerted 
by  George  Schemme. 

The  testator  had  but  three  children — Caroline,  the  eldest, 
who  married  Herman  Schierbaum  in  1880,  and  went  to  Winfield 
to  live  with  her  husband;  George  and  Sophia,  who  continued  to 
live  with  their  parents  until  1885,  when  their  mother  died,  and 
after  her  death  until  1888,  when  they  both  married.  Then 
Sophia  and  her  husband  went  to  live  on  the  *^  Wallenbrook 
farm;  but  George's  wife  and  his  father  did  not  get  along  well 
together  and  they  moved  to  the  Wallenbrook  farm,  and 
Sophia  and  her  husband  moved  to  her  father's  farm;  but 
after  a  year  or  so  her  husband  and  the  old  man  had  a  falling 
out  and  they  moved  to  St.  Charles,  and  George  and  his  wife 
came  back  to  live  with  his  father.  But  trouble  came  on  again 
between  George's  wife  and  his  father,  and  in  1892  they  moved 
to  Ty^infield.  Then  Caroline  came  and  lived  with  him  until  in 
1893,  when  he  rented  the  farm  to  Browngardt,  and  then  Caro- 
line went  back  to  Winfield,  and  the  old  man  lived  on  the  farm 
with  the  Browngardts  until  about  a  month  before  his  death, 
when  he  moved  to  George's  in  Winfield,  where  he  died.  For 
some  time  before  he  moved  to  George's  he  had  been  going  daily 
to  Caroline's  in  Winfield  and  taking  his  dinner  with  her,  and 
he  was  having  a  room  added  to  Schierbaum's  house  with  a  view 
of  moving  there  to  live.  The  will  in  question  was  executed 
Tuesday,  July  9,  1895.  On  the  Saturday  night  before,  Schier- 
baum had  been  at  the  farm  to  visit  the  old  man  and  had  re- 
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mained  with  him  until  9  o'clock.  George  was  also  there  that 
night  and  remained  until  the  next  morning,  but  did  not  sleep 
in  his  father's  room. 

The  evidence  showed  that  the  testator  held  the  promissory 
notes  of  Schierbaum  for  a  considerable  amount,  given  for  money 
loaned  or  advanced  him.  It  also  showed  that  at  the  time  this 
will  was  made  the  testator  had  missed  those  notes  and  a  dollar 
from  the  drawer  or  box  where  he  had  kept  them,  and  he  sus- 
pected Schierbaum  of  having  stolen  them;  he  afterward  found 
the  missing  dollar,  but  he  died  under  the  belief  that  the  notes 
were  gone.  The  whole  force  of  the  plaintiff's  attack  on  this 
will  is  concentrated  in  their  proposition  that  George  took  the 
notes,  made  his  father  believe  that  Schierbaum  had  taken  them, 
and  thereby  so  prejudiced  him  as  to  induce  him  to  make  the 
will  cutting  off  Caroline  with  five  hundred  dollars.  If  the 
proposition  were  true  in  fact,  the  conclusion  **  of  law  which 
the  respondents  would  draw  from  it  is  correct;  a  writing  ob- 
tained under  those  circumstances  is  in  contemplation  of  law 
the  result,  not  of  the  will  of  the  maker,  but  of  the  fraud  prac- 
ticed upon  him. 

When  a  will  is  shown  to  have  been  executed  according  to  the 
requirements  of  law  by  a  man  of  sound  mind,  the  burden  of 
proving  that  it  was  the  result  of  fraud  or  undue  influence  is 
upon  the  contestant  who  makes  the  charge.  The  mere  fact  that 
it  apparently  unjustly  discriminates  against  one  of  the  testator's 
children  in  favor  of  another  does  not  shift  the  burden  of  proof 
on  that  other  to  account  for  the  discrimination.  A  man  has 
the  right  to  will  his  property  to  whomsoever  he  chooses  and 
the  beneficiary  in  his  will  is  not  bound  to  account  for  the  choice. 
To  hold  otherwise  would  seriously  impair  the  right  to  dispose 
of  property  by  will:  McFadin  v.  Catron,  120  Mo.  252,  25  S.  W. 
606.  There  is  no  evidence  in  this  case  to  show  that  the  testator 
regarded  one  of  his  children  with  more  affection  than  another, 
but  there  was  evidence  to  show  that  he  intimated  that  he  had 
previously  given  Caroline  or  her  husband  as  much  as  either  of 
the  other  two  would  get  by  the  will,  and  that  he  did  not  think 
Schierbaum  (he  seemed  in  speaking  of  it  to  have  merged  Caro- 
line in  her  husband)  was  entitled  to  as  much  then  as  either  of 
the  other  two.  Long  before  this  will  was  written  he  had  ex- 
pressed himself  in  this  way,  and  had  frequently  said  that  he  in- 
tended to  leave  the  home  place  to  George  and  the  other  place 
to  Sophia.  He  had,  in  fact,  made  one  or  two  other  wills  as  far 
back  as  1885  which  were  substantially  like  this  one  and  then 
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said  that  Schierbaum  had  had  enough.  Those  previous  wills  he 
afterward  destroyed  and  was  heard  to  say  he  would  never  make 
another,  that  the  law  makes  the  best  will. 

No  attempt  was  made  to  account  for  the  destruction  of  these 
previous  wills.  Whether  it  was  during  a  period  of  hostility 
with  George's  wife  or  Sophia's  husband  or  from  any  other  cause 
is  left  to  conjecture,  but  the  fact  is  he  **  changed  his  mind, 
as  he  had  a  right  to  do,  and  that  fact  is  all  that  we  are  con- 
cerned with.  The  next  day  after  he  went  to  Greorge's,  he, 
George,  and  Hardesty  went  back  to  the  farm  to  look  for  the 
missing  notes.  On  the  way  Hardesty  explained  to  him  that  the 
loss  of  the  notes  would  not  prevent  their  collection.  At  the 
farm  Hardesty  and  the  old  man  searched  for  the  notes,  but 
could  not  find  them.  The  will  was  made  the  next  day  and  the 
testator  died  about  three  weeks  thereafter.  The  day  after  the 
death  of  his  father  George  went  to'  the  farm,  and  in  company 
with  Browngardt  went  into  the  room  formerly  occupied  by  his 
father  and  looked  among  his  papers  to  get  a  paper  relating  to 
the  family  record  for  the  preacher  who  was  to  preach  the  fu- 
neral sermon.  This  he  got  and  went  away;  at  that  time  he  had 
the  keys  to  the  room  and  the  drawers.  After  the  will  was  pro- 
bated the  executors.  Wise  and  Hardesty,  in  company  with 
George,  went  to  the  farm  to  examine  the  papers.  When  they 
opened  the  box  of  papers  the  Schierbaum  notes  were  there  on 
top  and  the  first  papers  seen.  This  was  the  same  box  that 
Hardesty  and  the  old  man  had  searched  the  Monday  before  the 
execution  of  the  will.  The  inference  which  the  plaintiff  draws 
from  these  circumstances  is  that  George  took  the  notes  the  Satur- 
day night  he  stayed  at  the  farm  and  returned  them  when  he 
came  the  day  after  his  father's  death  to  get  the  family  record. 

It  appears  from  the  evidence  that  on  the  Saturday  night 
when  Schierbaum  was  at  the  farm  it  was  arranged  between 
him  and  the  old  man  that  he  was  to  go  to  St.  Louis  the  next 
day  to  bring  Mrs.  Catherine  Schemme  to  the  farm  to  take  care 
of  the  old  man  until  the  room  at  Schierbaum's  would  be  fin- 
ished for  him,  and  that  Schierbaum  went  to  St.  Louis  accord- 
ingly and  Mrs.  Schemme  came  the  following  Wednesday. 

George's  testimony  as  to  his  visit  to  his  father  on  that  Satur- 
day night  was  that  early  the  next  morning  his  father  told  him 
that  he  had  missed  the  Schierbaum  notes  and  a  dollar,  and  that 
he  suspected  Schierbaum  of  having  taken  them;  **  that  was 
the  first  information  he  had  that  his  father  held  notes  of  Schier- 
baum's; he  and  his  father  then  looked  through  some  papers 
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but  could  not  find  the  notes;  before  he  left  his  father  told  him 
that  he  was  sick  and  could  not  stay  at  the  farm  any  longer, 
asked  him  to  speak  with  his  wife  about  it  and  take  him  to  their 
home;  George  went  home  and  returned  to  the  farm  about  10  or 
11  o'clock  that  morning  with  his  wife,  who  had  a  talk  with  his 
father  and  then  they  took  him  home;  that  he  never  suggested 
to  his  father  that  Schierbaum  had  taken  the  notes. 

Fritz  Meyer,  a  witness  for  defendants,  testified  on  cross-ex- 
amination that  the  old  man  had  told  him  a  month  before  he 
moved  to  George's  that  the  Schierbaum  notes  were  missing. 

Evidence  tending  to  prove  the  above-mentioned  facts  and 
circumstances  is  all  the  legitimate  foundation  there  is  in  this 
record  upon  which  to  build  the  plaintiff's  theory  of  fraud  and 
undue  influence. 

There  was  other  evidence  which  we  will  presently  consider 
upon  which  they  relied,  but  unless  the  above  circumstances 
alone  constitute  a  chain  of  evidence  from  which  the  jury  might 
legitimately  find  that  George  abstracted  the  notes  and  imposed 
on  his  father  the  belief  that  Schierbaum  had  taken  them,  and 
that  that  fact  was  the  cause  of  the  will,  the  court  should  not 
have  submitted  that  issue  to  the  jury. 

The  most  that  can  be  said  for  this  chain  of  circumstances, 
from  respondents'  point  of  view,  is  that  George  had  an  oppor- 
tunity to  do  what  they  charge  against  him.  But  even  the  op- 
portunity was  not  very  clear.  It  is  not  shown  that  he  handled 
his  father's  papers  or  that  he  had  access  to  them.  The  single 
fact  is  that  he  spent  the  night  there,  sleeping  in  another  room 
than  his  father's.  To  give  effect  to  the  respondents'  theory  we 
must  assume  that  in  the  night  when  his  father  was  asleep  he 
entered  the  room — whether  the  door  was  locked  or  left  un- 
locked we  are  not  informed' — found  the  keys  ^^  to  the  drawer 
containing  the  papers,  overcame  whatever  other  impediments 
he  might  have  encountered,  and  carried  the  notes  away.  The 
fact  that  the  notes  were  found  in  the  box  where  search  had  be- 
fore been  made  for  them  and  that  George  had  had  the  oppor- 
tunity to  put  them  there  are  circumstances  upon  which  re- 
spondents lay  great  stress.  Again,  it  must  be  noted  that  this 
opportunity  was  not  clear,  for  one  of  plaintiff's  witnesses,  Brown- 
gardt,  was  with  George  when  he  went  into  the  room  and  opened 
the  drawer  to  search  for  the  family  record,  assisted  him  in  the 
search,  and  saw  or  had  opportunity  to  see  everything  that  he 
did,  yet  he  saw  nothing  of  the  kind  that  is  charged.  And  when 
we  are  asked  to  draw  conclusions  from  opportunities,  we  should 
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not  forget  that  this  same  witness  for  plaintiffs,  and  for  whose 
testimony  they  ask  great  respect,  said  that  on  the  Saturday 
night  in  question  he  saw  Schierbaum  sitting  on  the  floor  close 
to  the  bureau  drawer  handling  papers;  he  and  the  old  man  were 
looking  over  them  together.  We  mention  this  not  to  reflect 
upon  Mr.  Schierbaum,  for  in  fact  we  do  not  think  there  is  any- 
thing in  the  record  to  justify  a  belief  that  either  he  or  George 
Schemme  took  the  notes,  but  we  mention  it  to  illustrate  how 
unreliable  as  a  source  of  legal  inference  such  an  opportunity  is, 
yet  such  is  the  strength  of  the  respondents'  case.  In  the  so- 
called  chain  of  circumstances  there  are  too  many  missing  links 
to  render  the  deduction  that  the  respondents  seek  to  draw 
reasonably  safe.  The  old  man  was  just  as  sure  that  the  dollar 
was  gone  as  he  was  that  the  notes  were  gone,  yet  he  afterward 
found  the  dollar  just  where  he  had  put  it  and  where  he  had 
previously  looked  for  it  in  vain,  and  where  the  notes,  after  he 
and  llardesty  had  shuffled  the  papers  in  their  search,  were 
found  by  the  executors.  It  is  not  more  improbable  that  in  the 
very  search  the  old  man,  in  his  nervous  condition,  made  for 
the  supposed  missing  notes,  they  were  turned  up  and  left  on 
top  of  the  other  papers  in  the  box  as  they  were  found,  than 
that  George  entered  the  room  at  *®  night  and  took  them  away 
and  afterward  returned  them  so  skillfully  that  Browngardt,  who 
was  present,  did  not  see  him  do  it.  The  one  theory  rests  as 
much  on  conjecture  as  the  other  and  neither  has  sufficient  foun- 
dation to  support  a  verdict. 

The  burden  was  upon  the  contestants  to  establish  the  fraud 
or  undue  influence  charged,  and  not  only  that,  but  their  burden 
was  to  overcome  that  presumption  which  exists  in  favor  of  the 
will  when  its  formal  execution  was  shown  and  mental  capacity 
of  the  testator  established.  In  a  recent  case  this  court,  per 
Eobinson,  J.,  said :  *TJndue  influence  cannot  be  presumed  from  a 
mere  coincidence  of  opportunity  to  influence Affirma- 
tive proof  of  such  undue  influence  is  required  to  be  made  either 
by  direct  facts  shown,  or  of  facts  and  circumstances,  from  which 
undue  influence  results,  as  a  reasonable  and  fair  inference  and 
not  as  a  mere  conjecture":  Doherty  v.  GOmore,  136  Mo.  419, 
420,  37  S.  W.  1127. 

4.  The  next  day  after  the  will  had  been  made  the  Schier- 
baums  heard  of  it  and  heard  that  the  old  man  suspected  Schier- 
baum of  having  taken  the  notes  and  they  went  to  him  about 
it.  Over  the  defendants'  objection  Mrs.  Schierbaum  was  per- 
mitted to  testify  that  her  father  then  told  her  that  George  had 
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made  him  believe  that  Schierbaum  had  taken  the  notes,  and 
that  her  father  also  said  that  he  had  mistreated  her  in  the  will 
but  would  change  it  before  he  died. 

Testimony  which  purports  to  relate  what  a  testator  said,  after 
making  a  will,  in  relation  to  the  causes  which  influenced  him 
to  make  it,  is  in  the  category  of  hearsay  evidence  and  is  incom- 
petent. This  principle  was  first  announced  by  this  court  in  an 
opinion  by  I-^eonard,  J.,  in  Gibson  v.  Gibson,  24  Mo.  227,  and 
.  reiterated  in  several  decisions  since:  Walton  v.  Kendrick,  122 
Mo.  504,  27  S.  W.  872;  Gordon  v.  Burris,  141  Mo.  602,  43  S. 
W.  642. 

These  rules  of  evidence  are  not  established  by  mere  arbitrary 
law,  nor  are  they  designed  to  restrict  the  legitimate  *''  range 
of  inquiry  in  the  trials  of  disputed  facts.  But,  on  the  contrary, 
they  are  made  in  the  interest  of  justice,  and  experience  demon- 
strates their  wisdom.  In  a  heated  conflict  where  enmity  often 
supplements  interest,  the  aptitude  to  misunderstand  and  even 
4he  temptation  to  misrepresent  is  not  infrequently  apparent. 
JEven  when  a  rehearsal  of  a  conversation  is  admissible  in  evi- 
dence the  courts  are  fond  of  saying  that  little  weight  is  given 
to  what  dead  men  are  said  to  have  said. 

The  learned  counsel  for  respondents  say  that  the  objection 
to  this  evidence  was  not  specific  enough,  and  that  since  it  was 
admissible  to  show  the  condition  of  the  testator's  mind  and  his 
regard  for  his  daughter,  it  was  not  error  to  have  admitted  it. 
But  we  cannot  mistake  the  purpose  for  which  it  was  offered  nor 
the  prejudicial  effect  it  was  likely  to  have  had.  The  whole 
context  shows  that  it  was  offered  to  prove  that  George  practiced 
that  imposition  on  his  father  and  it  could  have  been  weighed 
by  the  jury  in  no  other  light.  He  denied  upon  the  stand  that 
he  had  done  so,  but  it  was  easy  to  argue  that  of  course  he  would 
deny  it.     The  court  erred  in  admitting  that  evidence. 

5.  Mrs.  Schierbaum  was  also  permitted,  over  the  objection  of 
defendants,  to  testify  to  the  effect  that  when  she  and  her  brother 
eat  together  by  their  father  on  his  dying  bed  her  brother  told 
her  that  he  had  made  their  father  believe  that  Schierbaum  had 
taken  the  dollar  and  the  notes,  but  that  if  Schierbaum  would 
not  make  him  trouble  about  it  he  would  make  it  all  right  with 
the  will. 

In  an  early  case  this  court  in  an  opinion  by  Napton,  J.,  held 
that  in  a  will  contest,  a  declaration  of  one  devisee  in  the  nature 
of  an  admission  might  be  given  in  evidence  not  only  as  against 
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himself  but  also  as  against  the  other  devisees:  Armstrong  v. 
Farrar,  8  Mo.  627. 

The  rule  was  there  announced,  however,  with  hesitation.  *® 
The  court  said:  "The  rule,  as  we  suppose,  is  founded:  1.  Upon 
the  reasonable  presumption  that  no  person  will  make  any  dec- 
laration against  his  interest,  unless  it  be  founded  in  truth;  and, 
2.  Upon  the  fact  that  the  person  making  the  declaration  against 
his  interest,  being  a  party  to  the  suit,  cannot  be  examined,  and 
therefore  does  not  conflict  with  the  established  maxim,  that  the 
best  evidence  which  the  nature  of  the  case  admits  of  must  be 
produced."  Then  after  some  discussion  of  authorities  on  the 
subject  the  court  adds:  "Without  feeling  under  the  necessity 
in  this  case  of  determining  which  of  these  conflicting  adjudica- 
tions should  be  followed,  we  may  safely  adopt  the  rule  that 
where  both  reasons  concur,  where  the  admission  is  against  the 
interest  of  the  person  making  it,  and  that  person  is  a  party  to 
the  record,  it  is  evidence  against  the  party  making  it,  and  his 
coparties,  where  there  is  a  joint  interest  or  privity  of  design 
between  them."  Some  further  discussion  of  authorities  follows 
and  the  court  again  says:  "It  is  clear  that  confessions  or  ad- 
missions of  a  party  are  only  evidence  against  him  when  parol 
evidence  of  the  same  fact  would  be  competent,  or,  in  other 
words,  when  in  the  judgment  of  the  law  higher  and  better  evi- 
dence in  existence  cannot  be  produced Hence  where  the 

party  himself  can  be  examined,  his  admissions  are  no  evidence." 
That  decision  was  rendered  in  1844,  when  a  party  to  the  suit 
was  incompetent  as  a  witness. 

In  Hurst  v.  Eobinson,  13  Mo.  83,  53  Am.  Dec.  134,  the  same 
rule  was  announced  and  Armstrong  v.  Farrar,  8  Mo.  627,  cited  as 
authority  for  it, but  the  admission  in  that  case  was  of  one  former 
partner  concerning  a  partnership  transaction  and  where  there 
was  a  joint  interest.  In  Allen  v.  Allen,  26  Mo.  327,  it  was  held, 
citing  Armstrong  v.  Farrar,  8  Mo.  627,  that  the  admissions  of 
an  administrator,  he  being  also  a  distributee  of  the  estate,  were 
competent  as  evidence  in  support  of  a  claim  presented  for  allow- 
ance against  the  estate. 

^®  In  Jackson  v.  Hardin,  83  Mo.  186,  it  was  said  by  Philips, 
C,  arguendo:  "The  general  rule  is  that  the  admissions  or  state- 
ments of  one  of  the  parties  to  the  record  in  an  action  of  this 
character  [will  contest]  is  admissible  against  all  the  defendants, 
because  there  is  a  joint  interest  in  all."  And  Armstrong  v. 
Farrar,  8  Mo.  627,  is  cited  as  authority  for  the  proposition. 
But  in  Jackson  v.  Hardin,  83  Mo.  186,  the  court  was  dealing 
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with  the  converse  of  the  proposition,  and  the  only  point  decided 
in  that  connection  was  that  the  trial  court  did  not  err  under 
the  circumstances  in  sustaining  objections  to  questions  calling 
for  such  admissions.  Those  are  all  the  cases  in  our  reports  that 
we  have  seen  in  which  Armstrong  v.  Farrar,  8  Mo.  627,  is  relied 
on,  and  an  examination  of  them  shows  that  they  do  not  involve 
the  question  we  are  now  dealing  with. 

In  Von  De  Veld  v.  Judy,  143  Mo.  368,  44  S.  W.  1122,  the 
question  is  incidentally  considered  and  Sherwood,  J.,  for  the 
court,  said:  "There  are  authorities  in  this  state  to  the  effect 
that  such  admissions  are  competent  evidence.  But,  on  the 
other  hand,  there  is  much  authority  to  the  contrary,  and  per- 
haps the  great  preponderance  of  authorities  is  opposed  to  the 
view  asserted  in  the  early  case  of  Armstrong  v.  Farrar,  8  Mo. 
627." 

The  law  has  been  changed  by  the  legislature  since  Armstrong 
V.  Farrar,  8  Mo.  627,  was  decided  by  removing  one  of  the  rea- 
sons on  which  the  decision  was  based,  that  is,  that  the  party  him- 
self could  not  be  called  as  a  witness,  for,  as  we  have  seen,  it  is 
the  language  of  the  decision  itself  that  "where  the  party  him- 
self can  be  examined  his  admissions  are  no  evidence." 

The  supreme  court  of  Pennsylvania  in  an  early  contested  will 
case  said:  "Margaret  King  was  a  principal  devisee  in  the 
will,  which  gave  her  the  whole  estate  (except  a  few  lega- 
cies to  a  small  amount)  for  her  life;  after  her  death  one-half 
was  to  go  to  her  relations,  and  one-half  to  the  relatives  of  the 

testator Granting  that  she  is  so  ***  much  a  party  to  the 

suit  that  her  confessions  might  be  evidence  against  herself, 
these  confessions  are  not  the  confessions  of  the  others,  who  have 
a  separate  interest.  It  is  not  like  the  case  of  joint  partners, 
where  the  confession  of  one  may  be  used  against  both.  We  are 
now  to  establish  a  general  principle  to  govern  all  cases  of  this 
kind.  It  happens  that  Margaret  Bang  has  a  large  interest  un- 
der this  will.  But  if  her  declarations  are  evidence,  so  also  must 
be  the  declarations  of  a  legatee,  who  takes  but  five  dollars,  or 
any  other  sum.  The  quantum  of  interest  will  make  no  differ- 
ence": Tilghman,  C.  J.,  in  Nussear  v.  Arnold,  13  Serg.  &  R. 
328.  And  later  that  court,  per  Woodward,  J.,  said:  "The  gen- 
eral rule  of  law  consonant  with  reason  is,  that  one  person  is  not 
to  be  prejudiced  by  the  unauthorized  declarations  of  another. 
The  exceptions  to  this  rule  are  found  in  those  cases  where  there 
is  a  joint  interest  or  privity  of  design  between  several.  In  such 
case  each  is  presumed  to  speak  for  the  whole;  but  where  there 
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is  neither  joint  interest  nor  combination,  where  each  claims  in- 
dependently of  the  other,  though  under  a  common  instrument, 
the  words  of  one  no  more  than  his  acts  can  bind  the  other.  The 
interests  of  these  devisees  and  legatees  under  the  will  are  sev- 
eral and  joint;  and  hence  the  three  who  impeach  it  were  bound, 
on  principle,  to  produce  evidence  that  was  competent  against 
all  the  rest":  Clark  v.  Morrison,  25  Pa.  St.  456.  See,  also, 
Titlow  V.  Titlow,  54  Pa.  St.  222,  93  Am.  Dec.  691. 

The  supreme  court  of  Massachusetts  in  such  a  case  used  this 
language:  "Devisees  or  legatees  have  not  that  joint  interest  in 
the  will  which  will  make  the  admissions  of  one  ....  admissi- 
ble against  the  other  legatees Admitting  for  the  pres- 
ent that  any  interest  in  a  will  obtained  by  undue  influence 
cannot  be  held  by  third  parties,  however  innocent  of  the  fraud , 
and  that  the  gift  must  be  taken  tainted  with  the  fraud  of  the 
person  procuring  it,  still  it  by  no  means  follows  that  the  interest 
of  the  other  innocent  legatees  should  **  be  liable  to  be  devested 
by  the  subsequent  statements  of  the  parties  procuring  the  will. 
Such  a  rule  would  violate  all  sense  of  right,  and  is  not  sustained 
by  the  decisions":  Shailer  v.  Bumstead,  99  Mass.  127,  128. 
Those  decisions  are  found  frequently  quoted  in  the  later  decisions 
on  the  question.  To  the  same  effect  are  Forney  v.  Ferrell,  4 
W.  Va.  729;  Osgood  v.  Manhattan  Co.,  3  Cow.  612,  15  Am. 
Dec.  304 ;  Dan  v.  Brown,  4  Cow.  492,  15  Am.  Dec.  395 ;  In  re 
Will  of  Baird,  47  Hun,  77 ;  Thompson  v.  Thompson,  13  Ohio 
St.  356 ;  Blakey  v.  Blakey,  33  Ala.  616 ;  O'Connor  v.  Madison, 
98  Mich.  183,  57  K  W.  105;  Dale's  Appeal,  57  Conn.  127, 
17  Atl.  757;  Hellman  v.  Burritt,  62  Conn.  438,  26  Atl.  473; 
Underbill  on  Evidence,  sec.  67;  9  Am.  &  Eng.  Ency.  of  Law, 
1st  ed.,  343. 

Greenleaf  lays  down  the  general  principle  that  where  there  is 
a  joint  interest,  the  admission  of  one  may  be  given  in  evidence 
against  all,  and  that  principle  all  the  authorities  recognize: 
1  Greenleaf  on  Evidence,  16th  ed.,  sees.  171-174.  And  he  says 
that  it  has  been  decided  that  the  rule  applies  to  devisees  or 
legatees  under  the  same  will,  and  cites  some  early  decisions  to 
that  effect.  He  does  not  say,  however,  that  such  is  a  correct  ap- 
plication of  the  rule,  but  cites  in  the  same  note  decisions  to  the 
contrary. 

We  are  satisfied  both  on  reason  and  authority  that  the  rule 
laid  down  in  the  Pennsylvania  and  Massachusetts  cases  above 
quoted  is  right,  and  that  that  stated  in  Armstrong  v.  Farrar,  8 
Mo.  627,  whilst  it  is  correct  as  applied  to  cases  of  joint  interest, 
is  no  longer  to  be  regarded  as  the  correct  rule  applicable  to 
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devisees  or  legatees  holding  separate  rights  under  a  common 
will. 

In  the  case  at  bar  George  Schemme  was  not  the  only  party 
interested  in  upholding  this  will ;  his  sister,  Mrs.  Ortlep,  had  a 
large  separate  interest  of  her  own  that  he  could  not  destroy  by 
any  admission  or  act  of  his. 

It  was  error  to  have  admitted  the  testimony  of  Mrs.  '*''  Schier- 
baum  as  to  the  alleged  declaration  of  George  at  the  bedside  of  his 
father. 

The  testimony  of  Eckelmier  as  to  the  similar  conversation  al- 
leged to  have  been  had  by  George  with  Schierbaum  at  his  shop 
was  incompetent  for  the  same  reason.  Although  the  record 
does  not  show  that  there  was  any  objection  to  Eckelmier's  testi- 
mony, yet,  as  it  came  after  the  court's  ruling  on  the  same  kind 
of  testimony  by  Mrs.  Schierbaum,  it  is  covered  by  the  objection. 
Where  a  party  has  seasonably  objected  to  evidence  of  a  certain 
character  by  one  witness  and  his  objection  is  overruled,  he  is 
not  required  or  expected  to  repeat  his  objection  when  testimony 
of  the  same  kind  by  another  witness  is  offered;  indeed,  proper 
decorum  would  indicate  that  he  should  not  do  so.  Eckelmier's 
testimony  on  this  point  should  have  been  excluded. 

Eliminating  from  the  case  what  the  testator  after  making  the 
will  is  said  to  have  said,  and  what  George  is  said  to  have  said, 
the  respondents  have  nothing  upon  which  to  construct  their 
theory  of  fraud  and  undue  influence,  except  the  facts  that  the 
old  man  missed  the  notes  and  George  had  the  so-called  oppor- 
tunities of  doing  what  he  is  accused  of  having  done.  No  reason- 
able inference  of  fraud  or  undue  influence  can  be  drawn  from 
those  facts,  and  the  court  should  have  given  the  instruction 
asked  by  the  defendants  withdrawing  that  issue  from  the  jury, 
and  instead  of  the  instructions  given  should  have  directed 
peremptorily  a  verdict  for  the  proponents  establishing  the  will. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  enter  judgment  that 
the  paper  writing  propounded  is  the  last  will  and  testament  of 
Henry  Schemme,  deceased. 

All  concur. 


WILLS.— PUBLICATION  of  a  will  Is  not  necessary  unless  made 
■o  by  statute:  Scott  v.  Hawk,  107  Iowa,  723,  70  Am.  St.  Rep.  228, 
77  N.  W.  407.  It  may  be  made  in  any  form  of  communication  by 
the  testator  to  the  witnesses  whereby  he  maltes  known  that  he 
intends  tlie  instrument  to  take  effect  as  a  will:  Ooffln  v.  Coffin.  23 
N.  Y.  9.  80  Am.  Dec.  235. 

WILLS.— UNDUE  INFLUENCE  as  affecting  the  validity  of  wUls 
to  the  subject  of  the  monographic  note  to  In  re  Hess'  Will,  31  Am. 
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St.  Rep.  670-691.  Undue  Influence  in  the  execution  of  a  will  is 
never  presumed;  the  burden  to  show  it  Is  upon  the  contestant:  Mc- 
Master  v.  Scriven,  85  Wis.  162,  39  Am.  St.  Rep.  828,  56  N.  W.  149; 
Cash  V.  Lust,  142  Mo.  630,  64  Am.  St  Rep.  576,  44  S.  W.  724.  And 
ihe  presumption  in  favor  of  the  validity  of  a  will  is  not  overcome 
by  the  fact  that  it  unjustly  discriminates  in  favor  of  a  son  of  the 
testator:  Berberet  v.  Berberet,  131  Mo.  399,  52  Am.  St  Rep.  634,  33 
S.  W.  61. 

WILLS— UNDUE  INFLUENCE.— DECLARATIONS  made  by  the 
testator,  both  before  and  after  the  execution  of  a  will,  as  to  his 
feeling  toward  the  contestant,  his  reasons  for  not  recognizing  him 
in  his  will,  the  legatee's  influence  over  him,  and  the  disposition  to 
be  made  of  his  property,  are  admissible  to  show  undue  Influence: 
Estate  of  Goldthorp,  94  Iowa,  336,  58  Am.  St  Rep.  400,  62  N.  W.  845. 

WILLS  —  WITNESS.— ON  THE  TESTIMONY  of  subscribing 
witnesses  to  a  will  as  to  the  mental  competency  of  the  testator,  and 
the  weight  to  be  given  such  evidence,  see  the  monographic  note  to 
Stevens  v.  Leonard,  77  Am.  St  Rep.  478-480. 


m  EE  FLUKES. 

ri57  Mo.  125,  57  S.  W.  545.] 

CONSTITUTIONAL  LAW— WAGES  OF  RESIDENTS— SUIT 
IN  ANOTHER  STATE.— A  statute  providing  that  any  person  who 
shall  send  out  of  the  state  any  note,  bond,  account,  or  chose  in  ac- 
tion for  the  purpose  of  instituting  suit  thereon  to  subject  to  the 
payment  thereof  the  wages  of  any  resident  of  the  state,  shall  be 
guilty  of  a  misdemeanor,  is  void,  as  being  repugnant  to  constitutional 
provisions  prohibiting  the  state  from  depriving  any  person  of  prop- 
erty without  due  process  of  law,  or  from  granting  to  any  person: 
any  special  or  exclusive  right,  privilege,  or  immunity,  or  from  deny- 
ing to  its  citizens  the  equal  protection  of  the  laws,  and  providing 
that  the  citizens  of  each  state  shall  be  entitled  to  all  of  the  priv- 
ileges of  citizens  in  the  several  states.  Such  statute  Is  also  uncon- 
stitutional in  that  It  undertakes  arbitrarily  to  separate  natural 
classes  of  persons,  and  to  provide  different  rules  of  action  for  each 
of  the  dissevered  classes  thus  unwarrantably  formed  into  a  class  of 
its  own. 

T.  B.  Harvey,  for  the  petitioner. 

P.  W.  Haberman,  for  the  respondent, 

*2«  SHERWOOD,  J.  This  is  an  original  proceeding  insti- 
tuted in  this  court,  the  object  of  which  is  to  test  the  constitution- 
ality of  an  act  passed  by  the  fortieth  general  assembly  of  this 
state,  which  act  is  the  following: 

"Every  person  or  persons,  company,  corporation,  or  firm,  and 
every  agent  of  any  person,  persons,  company,  corporation  or 
firm,  who  diall  take  or  send,  or  cause  to  be  taken  or  sent,  out 
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of  this  state  any  note,  bond,  account,  or  chose  in  action  for  the 
purpose  of  instituting  or  causing  to  be  instituted  any  suit  there- 
on in  a  foreign  jurisdiction  against  a  resident  of  this  state,  for 
the  purpose  of  having  execution,  attachment,  garnishment,  or 
other  process  issued  in  such  suit,  or  upon  a  judgment  rendered  in 
any  such  suit,  against  the  wages  of  a  resident  of  this  state,  and 
having  such  process  served  upon  any  person  who  is,  or  firm,  com- 
pany, or  corporation  which  is,  subject  to  the  processes  of  the 
courts  of  this  state,  who  is  indebted  or  may  become  indebted  to  a 
resident  of  this  state  for  wages,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  five  hun- 
dred ^^"^  dollars,  and  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  than  thirty  days  nor  more  than  ninety  days" : 
Eev.  Stats.  1899,  sec.  2356. 

If  the  act  just  quoted  be  unconstitutional,  the  petitioner's 
right  to  be  discharged  can  no  longer  be  questioned  in  this  court, 
because  we  now  treat  (just  as  it  ought  always  to  have  been 
treated)  an  unconstitutional  law  as  no  law  at  all:  Ex  parte 
Smith,  135  Mo.  223,  58  Am.  St.  Eep.  576,  36  S.  W.  628,  and 
cases  cited. 

When  put  in  more  condensed  form,  the  section  on  which  the 
prosecution  of  the  petitioner  is  based  gives  forth  these  results: 
It  subjects  any  person,  etc.,  to  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars,  and  imprison- 
ment in  the  county  jail  for  not  less  than  thirty  nor  more 
than  ninety  days,  who  sends  out  of  this  state,  etc.,  any  note,  etc., 
account,  etc.,  for  the  purpose  of  instituting  any  suit  thereon  in 
a  foreign  jurisdiction  against  a  resident  of  this  state  for  the 
purpose  of  having  execution,  attachment,  garnishment,  etc.,  is- 
sued in  such  suit,  or  upon  a  judgment  rendered  in  such  suit, 
against  the  wages  of  a  resident  of  this  state,  and  having  such 
process  served  upon  any  corporation  subject  to  the  processes  of 
the  courts  of  this  state,  which  is  indebted  to  a  resident  of  this 
state  for  wages. 

Under  the  provisions  of  section  3435  of  the  Eevised  Statutes 
of  1899,  no  person  can  be  "charged  as  garnishee  on  account  of 
wages  due  from  him  to  a  defendant  in  his  employ  for  the  last 
thirty  days'  service;  provided,  such  employ^  is  the  head  of  a 
family  and  a  resident  of  this  state." 

It  will  thus  be  seen  that  under  the  laws  of  this  state  the  wages 
of  a  single  person,  an  employ^  and  a  resident  of  this  state,  are 
not  exempt  from  the  process  of  garnishment  here,  while  under 
the  terms  of  section  2356  such  wages  are  expressly  exempted  from 
the  process  of  garnishment  in  another  state,  unless  the  creditor 


June,  1900.]  In  be  Flukes.  621 

who  attempts  to  garnish  them  over  there  is  willing  to  incur  the 
punishment  of  both  fine  and  imprisonment  for  such  a  course. 

This,  in  effect,  gives  to  single  ^^"*  and  unmarried  persons  who 
are  residents  of  and  employes  in  this  state  an  exemption  in 
Illinois  and  other  states  they  are  not  allowed  in  this,  the  state 
of  their  residence.  This  results  in  exempting  all  those  single 
men  residents,  etc.,  whose  wages  are  attempted  to  be  seized 
under  process  of  a  foreign  court,  while  it  leaves  unexempt  those 
whose  wages  are  garnished  under  process  of  our  own  courts. 

Besides,  those  wage-earners  resident  of  this  state  who  are 
married  can  only  claim  in  this  state  an  exemption  of  wages  due 
for  the  last  thirty  days'  service,  while  they,  and  all  single  wage- 
earners  by  the  law  in  question,  so  far  as  concerns  suits  in  foreign 
jurisdictions,  are  exempt  without  any  limit  as  to  their  exemption. 
The  effects  of  the  section  are  more  widespread  than  already  re- 
lated, as  will  presently  appear. 

The  creditor  of  any  other  than  a  wage-earner  may  freely 
send  over  to  Illinois  or  elsewhere,  without  fear  of  arrest  or  of 
fine  or  imprisonment,  "any  note,  bond,  account,  or  chose  in 
action,"  and  institute  such  suit  as  he  may  please,  and  obtain  any 
such  process  as  he  may  desire,  and  levy  and  seize  on  any  personal 
or  real  or  mixed  property  or  debts  or  wages,  and  may  collect  his 
claim  in  due  and  usual  course  of  law,  without  let  or  hindrance. 
Why  should  such  discrimination  be  made  among  creditors  merely 
because  the  debtors  in  one  case  receive  their  remuneration  for 
their  labor  in  wages,  and  in  the  other  in  cash  payments  day  by 
day,  or  in  a  cow,  horse,  produce,  or  a  tract  of  land  ? 

Again,  the  creditor,  though  resident  of  this  state,  while  he  may 
not  institute  suit  in  a  foreign  jurisdiction  in  the  manner  con- 
templated in  section  2356,  on  a  "note,  bond,  account,  or  chose 
in  action,*'  yet,  so  soon  as  he  converts  his  note,  etc.,  into  a 
judgment  against  his  wage-earning  debtor,  he  immediately  be- 
comes **law-proof,"  so  far  as  concerns  the  section  under  discus- 
sion, and  securing  a  copy  of  his  judgment  may  ^^"*  do  with  it 
as  he  will,  so  far  as  foreign  courts  and  processes  are  concerned, 
even  against  his  coresident  and  wage-earning  debtor,  and  cannot 
be  punished  for  so  doing.  This  instance  affords  fresh  illustra- 
tion of  the  discriminations  which  the  questioned  law  makes  in 
favor  of  some  creditors  and  against  others — those  who  live  side 
by  side  in  the  same  town. 

Furthermore,  the  controverted  law  does  more  still:  Not  con- 
tent with  its  rigorous  restrictions  and  severe  punishments  on 
creditors  resident  of  this  state,  it  levels  its  denunciations  against 
all  mankind;  it  comprehends  within  its  forbidding  and  globe- 
encircling  enactment  all  creditors  who  having  a  note,  bond. 
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account  or  chose  in  action  within  the  confines  of  this  state,  who 
dare  to  send,  or  cause  to  be  sent,  such  note,  etc.,  to  another  state, 
to  institute  a  suit  on  it  as  contemplated  in  the  section  under  re- 
view. Is  not  such  a  far-reaching,  world-embracing  law  beyond 
the  power  of  the  legislature  to  make  valid?  But  the  act  does 
not  stop  even  there ;  it  separates  wage-earners  in  a  way  different 
from  any  yet  suggested.  Only  those  wage-earners  who  are  in 
the  employ  of  "any  person  who  is,  or  firm,  company,  or  corpora- 
tion which  is,  subject  to  the  processes  of  the  courts  of  this  state** 
are  under  the  protection  of  the  statute.  If  the  person,  firm, 
company,  or  corporation  is  not  subject  to  such  processes,  then 
there  is  no  prohibition  against  the  creditor  sending  his  note, 
etc.,  into  a  foreign  jurisdiction  for  collection. 

It  is  a  familiar  principle  in  equity  jurisprudence  that  if  a 
resident  creditor  brings  suit  in  a  foreign  jurisdiction  to  seize 
upon  the  wages  of  a  resident  debtor,  which  are  exempt  under 
our  laws,  a  court  of  equity  in  this  state  will  interpose  by  injunc- 
tion to  prevent  such  result,  and  we  have  been  cited  to  the  case 
of  Sweeny  v.  Hunter,  145  Pa.  St.  363,  22  Atl.  653,  where  an 
act  was  under  discussion  which  forbade  a  resident  creditor  of 
Pennsylvania  from  suing  in  another  state  to  collect  the  wages 
of  a  debtor  resident  in  Pennsylvania,  ***  and  imposed  as  a  pen- 
alty that  in  case  of  such  collection  they  might  be  recovered  by 
the  debtor  in  a  court  in  Pennsylvania. 

And  from  the  fact  that  a  court  of  equity  would  enjoin  such 
collections  in  a  foreign  state,  it  was  argued  that  the  law  was  valid 
which  allowed  the  debtor  to  recover  the  sum  of  which  he  had 
been  deprived  by  the  judgment  of  a  foreign  court.  Conceding 
the  correctness  of  this  ruling,  which  is  certainly  opposed  by  the 
vigorous  dissent  of  Judge  Miller,  concurred  in  by  tfudges  Field 
and  Harlan  in  Cole  v.  Cunningham,  133  TJ.  S.  134,  10  Sup.  Ct. 
Rep.  269,  and  supported  by  the  opinion  of  the  supreme  court  in 
the  case  of  Green  v.  Van  Buskirk,  5  Wall.  307,  7  Wall.  139, 
still  the  ruling  in  Sweeny^s  case  does  not  cover  the  present  one, 
because  by  the  provisions  of  the  litigated  statute,  the  act  of  send- 
ing a  note  out  of  this  state  for  the  purpose,  etc.,  is  made  a 
crime. 

Under  the  prohibitions  of  section  1  of  article  14  of  the  amend- 
ments to  the  constitution  of  the  United  States,  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.*' 


June,  1900.]  In  be  Flukes.  623 

Our  own  constitution  contains  a  provision  which  declares: 
"That  no  person  shall  he  deprived  of  life,  liberty,  or  property 
without  due  process  of  law":  Const.,  art.  2,  sec.  30.  And  also 
a  provision  forbidding  the  legislature  to  grant  "to  any  corpora- 
tion, association,  or  individual  any  special  or  exclusive  right, 
privilege  or  immunity'*:  Const.,  art.  4,  sec.  53. 

And  section  2  of  article  4  of  the  constitution  of  the  United 
States  prescribes  that:  "The  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the 
several  states.'*  As  is  said  by  an  eminent  judge:  "The  rights 
thus  guaranteed  are  something  more  than  the  mere  privileges  of 
***  locomotion ;  the  guaranty  is  the  negation  of  arbitrary  power 
in  every  form  which  results  in  a  deprivation  of  a  right":  2 
Story  on  the  Constitution,  5th  ed.,  sec.  1950. 

"These  terms,  'life,*  ^liberty,'  and  'property,'  are  representative 
terms,  and  cover  every  right  to  which  a  member  of  the  body 
politic  is  entitled  under  the  law.  Within  their  comprehensive 
scope  are  embraced  the  right  of  self-defense,  freedom  of  speech, 
religious  and  political  freedom,  exemption  from  arbitrary  ar- 
rests, the  right  to  buy  and  sell  as  others  may — all  our  liberties — 
personal,  civil,  and  political ;  in  short,  all  that  makes  life  worth 
living;  and  of  none  of  these  liberties  can  anyone  be  deprived 
except  by  due  process  of  law":  State  v.  Julow,  129  Mo.  163,  50 
Am.  St  Kep.  443,  31  S.  W.  781. 

Now,  as  elsewhere  stated,  each  of  the  rights  heretofore  men- 
tioned carries  with  it  as  its  natural  and  necessary  coincident, 
all  that  effectuates  and  renders  complete  and  full,  unrestrained 
enjoyment  of  that  right.  And  it  has  been  determined  by  this 
court  and  numerous  other  courts  that  no  one  can  be  deprived 
of  a  vested  right  of  action  without  infringing  on  that  provision 
of  our  constitution  and  that  of  the  United  States  respecting  the 
deprivation  of  life,  liberty,  and  property  without  due  process 
of  law:  Leete  v.  State  Bank,  115  Mo.  184,  21  S.  W.  788,  141 
Mo.  584, 42  S.  W.  927.  And  this  court  has  also  determined  that 
it  does  not  lie  in  the  power  of  the  legislature  to  make  that  act 
a  crime  which  consists  in  the  bare  exercise  of  a  simple  consti- 
tutional right:  State  v.  Julow,  129  Mo.  163,  60  Am.  St.  Kep. 
443,  31  S.  W.  781. 

The  right  to  bring  a  suit  to  enforce  a  contract  is  part  and 
parcel  of  that  contract,  and  one  of  the  essential  attributes  of 
property  of  which  the  owner  cannot  be  deprived  if  the  organic 
law  of  both  state  and  nation  be  obeyed :  People  v.  Otia,  90  N.  Y. 
48. 
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The  act  under  discussion  also  deprives  any  creditor  as  there- 
in mentioned  of  the  equal  protection  of  the  laws  and  abridges 
the  privileges  and  immunities  of  citizens  of  the  United  **** 
States,  and  denies  to  such  creditors  those  rights  which  section  2 
of  article  4  of  the  constitution  of  the  United  States  grants  to 
them  by  declaring  that  "the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the  several 
states."  A  citizen  of  New  York  or  of  California  could  bring 
just  such  a  suit  as  the  petitioner  has  brought  and  be  held  wholly 
blameless. 

The  act  is  also  obnoxious  to  the  charge  that  it  grants  special 
and  exclusive  privileges  to  certain  persons  or  association  of 
persons,  and  denies  the  same  to  others  in  the  same  or  similar 
situations.  Judge  Cooley  says:  "A  statute  would  not  be  con- 
stitutional ....  which  should  select  particular  individuals 
from  a  class  or  locality,  and  subject  them  to  peculiar  rules,  or 
impose  upon  them  special  obligations  or  burdens  from  which 

others  in  the  same  locality  or  class  are  exempt Everyone 

has  a  right  to  demand  that  he  be  governed  by  general  rules,  and 
a  special  statute  which,  without  his  consent,  singles  his  case  out 
as  one  to  be  regulated  by  a  different  law  from  that  which  is 
applied  in  all  similar  cases  would  not  be  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as  is  not  within  the 
province  of  free  governments'* :  Cooky's  Constitutional  Limita- 
tions, 6th  ed.,  481-483. 

Finally,  section  2356  undertakes  to  arbitrarily  separate  nat- 
ural classes  of  people  and  to  provide  different  rules  of  action  for 
each  of  the  dissevered  fractions  thus  unwarrantably  formed  into 
a  class  of  its  own:  State  v.  Julow,  129  Mo.  163,  50  Am.  St. 
Eep.  443,  31  S.  W.  781. 

The  premises  considered,  we  declare  the  law  unconstitutional 
on  the  various  grounds  hereinbefore  set  forth,  and  hence  dis- 
charge the  prisoner. 

All  concur. 


THE  POWER  OP  THE  LEGISLATURE  TO  DECLARE  ACTS 
CRIMINAL  is  the  subject  of  the  monographic  note  to  Booth  v. 
People,  78  Am.  St  Rep.  235-274. 

SPECIAL  AND  CLASS  LEGISLATION  to  the  subject  of  the 
monographic  note  to  State  v.  Ellet,  21  Am.  St  Rep.  780-789. 
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GATES  V.  SEIBERT. 
[157  Mo.  254,  57  S.  W.  1065.] 

PERPETUITIES— MEANING  OP.— Under  the  rule  against 
perpetuities  a  remainder  over  need  not  vest  In  possession  within  the 
period  prescribed  by  the  rule,  and  it  Is  only  necessary  to  avoid  such 
rule  that  an  interest  In  such  remainder  shall  vest  within  the  period 
prescribed.  , 

PERPETUITIES.— VESTED  REMAINDERS  are  not  within 
the  rule  against  perpetuities. 

PERPETUITIES  —  VESTING  OP  REMAINDER  —  CHIL- 
DREN.—Under  a  devise  to  "my  son  and  his  wife.  If  he  should  marry, 
and  after  their  decease  to  their  children,"  the  limitation  over  to 
such  "children"  Is  not  within  the  rule  against  perpetuities,  as  upon 
the  birth  of  such  child  an  estate  in  remainder  vests  in  him  within 
the  period  prescribed  by  such  rule. 

WILLS  —  CHILDREN  —  VESTED  REMAINDER.— Under  a 
devise  to  an  unmarried  "son,  and  his  wife,  if  he  should  marry,  and 
after  their  decease  to  their  children,"  the  word  "children"  consti- 
tutes a  class  In  whom  the  remainder  vests,  the  individual  share  of 
each  child  being  subject  to  diminution  or  increase  as  births  or 
deaths  may  occur. 

WILLS— CHILDREN.— The  word  "children,"  used  In  a  will, 
means  legitimate  children,  unless  something  else  appears  to  indicate 
that  a  different  meauing  is  intended. 

PARENT  AND  CHILD— RIGHTS  OF  LEGITIMATE  CHILD 
UNDER  WILL. — Under  a  statute  which  makes  a  child  born  before 
the  marriage  of  Its  parents,  who  afterward  marry,  and  It  receives 
the  recognition  of  Its  father,  legitimate,  it  is  entitled  to  share  with 
other  offspring  born  of  the  marriage  under  a  devise  to  such  father's 
"children." 

WILLS— RIGHT  OP  LEGITIMATED  CHILD.— If  a  testator 
devises  land  to  his  unmarried  sou  and  his  wife,  if  he  should  marry, 
and  after  their  decease  to  their  children,  and  such  son's  first  wife, 
after  giving  birth  to  a  child,  dies,  followed  by  the  death  of  such 
child,  after  which  the  son  marries  again,  and  in  so  doing  recognizes 
and  legitimatizes  a  child  born  to  his  second  wife  before  their  mar- 
riage, such  child  becomes  ome  of  the  children  of  the  testator's 
son  within  the  meaning  of  the  will,  and  the  estate  in  remainder  re- 
opens and  lets  in  such  child  and  the  after-born  children  of  the  sec- 
ond marriage. 

W.  B.  Thompson,  Noble  &  Shields,  and  D.  C.  Taylor,  for  the 

appellants. 

C.  N".  Travous,  J.  W.  McElhinney,  and  Stewart,  Cunningham, 
&  Elliot,  for  the  respondents. 

263  VALLIANT,  J.  This  is  an  action  of  ejectment  coming 
from  the  circuit  court  of  St.  Louis  county. 

The  land  was  owned  by  John  Gates  in  his  lifetime,  who  died 
testate  in  1872,  leaving  surviving  him  his  widow,  Levina  Gates, 
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and  three  children,  to  wit,  Jacob  S.  Gates  (then  unmarried), 
William  J.  Gates  (married),  Levina  H.,  wife  of  Chadwick  Gil- 
lum.  By  his  will  John  Gates  disposed  of  all  ^**^  his  property, 
giving  most  of  it  to  his  children.  In  the  first  clause  of  the  will 
the  testator  directs  tiiat  his  debts  be  paid,  in  the  second  he  pro- 
vides for  his  widow,  and  in  the  third,  fourth,  and  fifth  for  his 
three  children.  The  following  extracts  from  the  will  are  suf- 
ficient for  the  purposes  of  this  cause: 

"Third.  I  hereby  give  and  bequeath  to  my  son  William 
Jasper  Gates  and  his  wife  Eliza,  for  and  during  their  lifetime 
and  after  their  decease  to  his  children  [description  of  property] . 

"Fourth.  I  hereby  give  and  bequeath  to  my  daughter  Levina 
Maria  Gillum  and  her  husband  Chadwick  Gillum  for  and  during 
their  lifetime  and  after  their  decease  to  her  children  [property 
described]. 

"Fifth.  I  hereby  give  and  bequeath  to  my  son  Jacob  Snyder 
Gates  (and  his  wife  if  he  should  marry)  and  after  their  de- 
cease to  his  children"  the  land  in  suit. 

In  1873,  after  the  death  of  the  testator,  his  heirs  deeded  all 
their  interest  in  the  land  covered  by  the  fifth  clause  to  Jacob  S. 
Gates  under  the  idea  that  that  clause  was  void.  In  1876  Jacob 
S.  Gates  married  Lizzie  A.  Cool,  who  gave  birth  to  a  child  in 
September,  1877,  and  died  the  next  month;  the  child  died  the 
day  after  its  mother.  Jacob  S.  Gates,  in  November,  1878,  mar- 
ried Mary  J.  Filley,  in  St.  Louis  county.  At  the  time  he  married 
his  second  wife  she  had  by  him  an  illegitimate  child  then  about 
three  years  old,  whom  at  and  after  the  marriage  they  acknowl- 
edged as  his  child  and  ever  afterward  treated  as  their  legitimate 
offspring.  The  child  is  now  Ella  Gates  Coffman,  one  of  the 
plaintiffs  in  this  suit.  After  this  marriage  there  were  two  chil- 
dren born  to  them,  John  J.  Gates,  one  of  the  plaintiffs  here, 
and  Jacob  Snyder  Gates,  Jr.,  bom  February  8,  1882,  and  died 
July  8,  1882.  Jacob  S.  Gates'  wife  died  in  1884,  leaving  sur- 
viving her  her  husband  and  two  children,  Ella  ****  and  John, 
these  plaintiffs.  In  1886  Jacob  S.  Gates  and  his  mother  exe- 
cuted a  deed  of  trust  to  secure  a  debt  of  ten  thousand  dollars, 
which  was  afterward  duly  foreclosed  and  at  the  sale  James  C. 
Ghio  became  the  purchaser;  Adam  Seibert  and  others,  defend- 
ants here,  are  in  possession  of  the  land  as  tenants  of  Ghio. 

Those  facts  being  shown,  the  court  at  the  request  of  the  plain- 
tiffs gave  the  following  declarations  of  law: 

"(A)  The  court  declares  the  law  to  be  that  if  it  finds  from 
the  evidence  that  John  Gates,  at  the  time  of  his  death,  owned 
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the  real  estate  described  in  the  petition ;  that  he  died  in  the  year 
1872,  leaving  Levina  Gates,  as  his  widow,  surviving  him,  and  a 
eon,  Jacob  Snyder  Gates;  that  Levina  Gates  died  before  Jacob 
Snyder  Gates,  and  Jacob  Snyder  Gates  died  about  the  year 
1888 ;  that  the  land  mentioned  in  the  will  of  John  Gates  as  part 
of  the  'Dr.  Bates'  farm  and  given  to  Jacob  Snyder  Gates,  hia 
wife  and  children,  under  the  fifth  clause  thereof,  is  the  samel 
property  as  that  described  in  plaintiffs'  petition ;  that  Jacob  Sny- 
der Gates  was  twice  married  and  had  by  his  first  wife  a  child, 
which  lived  but  a  short  time,  and  that  his  said  wife  and  child 
both  died  before  Jacob  Snyder  Gates,  and  before  any  second  mar- 
riage which  the  court  may  find  was  contracted  by  him ;  that  the 
said  Jacob  Snyder  Gates  thereafter  was  lawfully  married  to 
Mary  Jane  Filley,  and  that  the  plaintiff,  Ella  Gates  Coffman, 
and  John  J.  Gates,  are  the  sole  living  children  and  descendants 
of  Jacob  Snyder  Gates,  and  are  legitimate  children,  as  such  may 
be  described  in  other  declarations  of  the  court;  that  the  said 
Mary  Jane,  wife  of  Jacob  Snyder  Gates,  died  before  the  com- 
mencement of  this  suit,  and  before  the  death  of  said  Jacob 
Snyder  Gates;  that  there  was  bom  to  Jacob  Snyder  Gates  and 
his  wife,  Mary  Jane,  after  their  marriage  and  the  birth  of  plain- 
tiff, John  J.  Gates,  another  child,  which  died  an  infant  before 
the  death  of  either  of  its  parents ;  and  that  the  defendants,  Adam 
and  William  Seibert,  were,  at  the  commencement  of  this  suit,  ^*** 
in  possession  of  the  real  estate  described — ^it  will  render  a  verdict 
for  the  plaintiffs  for  the  recovery  of  an  undivided  eleven-six- 
teenths interest  in  the  land  described  in  the  petition  and  claimed 
by  them,  together  with  such  amounts  as  damages  as  it  may  deter- 
mine under  the  other  declarations  made  by  the  court. 

"(B)  The  court  declares  the  law  to  be  that  if  it  finds  for 
the  plaintiffs  for  the  recovery  of  an  eleven-sixteenths  interest  in 
the  land  described  in  the  petition,  it  will  assess  against  the 
defendants,  as  damages,  a  sum  of  money  which  will  equal  two- 
thirds  of  the  reasonable  net  rental  value  of  the  use,  occupation  and 
enjoyment  of  the  premises  from  the  twentieth  day  of  April,  1893, 
to  the  present  time,  as  originally  sued  for,  and  it  will  in  its  ver- 
dict fix  the  value  of  the  monthly  rental  of  eleven-sixteenths  of 
the  property  at  the  present  time. 

"(C)  The  court  declares  the  law  to  be  that  if  it  finds  from 
the  evidence  that  the  plaintiff,  Ella  Gates  Coffman,  was  the 
daughter  of  Jacob  Snyder  Gates  and  Mary  Jane  Filley,  and  bom 
prior  to  November  12,  1878;  that  on  said  day,  November  12, 
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1878,  said  Mary  Jane  Filley  and  Jacob  Snyder  Gates  were 
married ;  and  that  thereafter  Jacob  S.  Gates  recognized  the  said 
Ella  to  be  his  child  by  maintaining  her  in  his  house  and  home, 
treating  her  as  such,  and  holding  her  out  to  the  community  in 
which  he  lived  as  his  child;  then  the  court  will  find  that  the 
Baid  Ella  is  the  legitimate  child  of  Jacob  S.  Gates. 

"(D)  The  court  declares  the  law  to  be  that  the  meaning  of 
the  fifth  clause  in  the  will  of  John  Gates  is,  that  the  farm  men- 
tioned in  that  clause  should  belong  to  Jacob  S.  Gates  and  such 
person  as  might  be  his  wife,  during  their  joint  lives,  and  to  the 
one  of  them  who  survived  the  other  during  his  or  her  life,  and 
that  subject  to  these  life  interests  the  children  of  Jacob  S.  Gates 
should  become  and  be  the  ^^"^  owners  in  fee  simple  of  the  prop- 
erty ;  that  the  children  of  Jacob  S.  Gates  should  own  such  prop- 
erty in  equal  shares  and  that  the  shares  of  any  of  his  children 
who  might  die  before  him  should  fall  by  inheritance  to  the  heirs 
of  such  child  at  its  death." 

The  court  refused  the  request  of  the  defendant  that:  "The 
court  sitting  as  a  jury  declares  the  law  to  be  that  upon  the  plead- 
ings and  evidence  adduced  in  this  action  the  plaintiffs  are  not 
entitled  to  recover,  and  the  finding  and  verdict  must  be  for  the 
defendants."  The  finding  and  judgment  were  for  the  plaintiffs 
and  the  defendants  have  duly  appealed. 

The  points  of  difference  in  the  case  are  in  the  construction 
of  the  will,  and  the  effect  of  the  after-marriage  of  the  parents  of 
the  illegitimate  child  and  their  recognition  of  her. 

1.  It  is  contended  in  behalf  of  defendants  that  the  fifth 
clause  of  the  will  under  which  the  plaintiffs  claim  is  void  because 
it  violates  the  rule  of  law  against  perpetuities.  The  proposition 
is  that  under  this  clause  of  the  will  it  was  possible  that  the 
estate  attempted  to  be  limited  to  the  children  of  Jacob  S.  Gates 
might  not  "vest  in  possession"  within  the  lifetime  of  a  person  in 
being,  and  twenty-one  years  and  ten  months  thereafter.  Be- 
cause, it  is  said,  it  was  not  impossible  that  Jacob  Gates,  who  was 
unmarried  at  the  time  the  will  took  effect,  might  remain  so  for 
twenty  years  or  more,  and  then  marry  a  woman  who  was  not  bom 
when  the  testator  died,  and  who  might  survive  him  for  twenty- 
one  years  and  ten  months  and  thereby  postpone  the  vesting  of  the 
remainder  to  a  period  beyond  the  utmost  of  the  law*s  indulgence. 
Authority  is  quoted  to  say :  "It  is  not  enough  that  a  contingent 
event  may  happen,  or  even  that  it  will  probably  happen  within 
the  limits  of  the  rule  against  perpetuities;  if  it  can  possibly 
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happen  beyond  those  limits,  an  interest  conditioned  ***  on  it 
is  too  remote":  Gray  on  Perpetuities,  see.  214. 

The  only  point  in  the  proposition  as  stated  by  the  learned 
counsel  for  defendants  with  which  we  do  not  agree  is  that  the 
limitation  must  be  of  such  character  that  it  will  "vest  in  posses- 
sion" within  the  period  prescribed.  It  must  be  of  such  a  char- 
acter that  it  will  become  a  vested  estate,  if  at  all,  within  the 
period,  but  not  necessarily  vested  in  possession.  An  estate  is 
vested  in  possession  only  when  there  is  a  right  of  present  enjoy- 
ment; it  is  vested  in  interest  when  there  is  a  present  fixed  right 
of  future  enjoyment.  One  of  the  tests,  though  not  exclusive, 
is  the  right  of  alienation.  Some  of  the  authorities  hold  that 
the  policy  of  the  law  against  clogging  the  free  alienation  of 
estates  is  the  reason  of  the  rule  against  perpetuities:  1  Wash- 
burn on  Keal  Property,  5th  ed.,  115.  Under  our  law  there  is  no 
restriction  on  the  alienation  of  a  vested  remainder.  The  follow- 
ing quotation  from  Gray  on  Rule  Against  Perpetuities  states  the 
law  correctly :  "Sec.  205.  A  vested  interest  is  not  subject  to  the 
rule  against  perpetuities,  for  ex  vi  termini  it  is  not  subject  to  a 
condition  precedent.  Reversions  and  vested  remainders  .... 
are,  for  the  purpose  of  the  rule  against  perpetuities,  to  be  con- 
sidered vested  interests.  Sec.  206.  Therefore  an  estate  which,, 
though  now  a  contingent  remainder  or  executory  devise,  must,  if 
it  is  to  take  effect  at  all,  become  a  vested  interest  within  twenty- 
one  years  after  lives  in  being,  is  good Sec.  209.  If  a 

remainder  is  vested — that  is,  if  it  is  ready  to  take  effect  when- 
ever and  however  the  particular  estate  determines — it  is  im- 
material that  the  particular  estate  is  determinable  by  a  contin- 
gency which  may  fall  beyond  a  life  or  lives  in  being." 

In  Lockridge  v.  Mace,  109  Mo.  167,  18  S.  W.  1145,  there  is  a 
quotation  from  2  Washburn  on  Eeal  Property,  fifth  edition,  760, 
in  which  occurs  the  expression :  "The  limitation,  in  order  to  be 
valid,  must  be  so  made  that  the  estate  not  only  may,  but  must, 
vest  in  possession  within  the  prescribed  period."  There  was  no 
question  ^"*®  in  respect  to  a  vesting  in  possession  as  contrasted 
with  a  vesting  in  interest  in  that  case,  and  there  is  nothing  in  the 
opinion  on  that  subject.  In  that  case  there  was  an  attempted 
devise  to  the  testator's  wife  for  life,  remainder  to  his  son  (then 
seven  years  old)  for  life,  remainder  to  his  son's  children  for  life, 
remainder  to  his  son's  grandchildren  in  fee.  This  court  held 
the  devise  to  be  void.  Even  in  the  text  quoted  from,  this  par- 
ticular point  was  not  under  discussion,  and  if  the  words  "in 
possession"  had  been  omitted,  the  principle  that  the  law-writer 
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was  emphasizing,  to  wit,  that  the  estate  not  only  may,  or  prob- 
ably will,  but  must,  vest  within  the  period,  would  have  been  just 
as  clearly  stated.  The  two  eases  cited  in  support  of  the  text, 
Smith's  Appeal,  88  Pa.  St.  492,  and  Wheeler  v.  Fellows,  53 
Conn.  238,  sustain  the  proposition  that  the  estate  must  vest  with- 
in the  period  but  not  that  it  must  vest  in  possession.  The  lan- 
guage used  in  the  Pennsylvania  case,  supra,  is :  "Future  estates 
limited  upon  a  life  estate  which  are  not  sure  to  take  effect  within 
twenty-one  years  and  the  usual  fraction  after  the  determination 
of  the  life  estate  are  void  in  their  creation." 

That  the  eminent  law-writer  quoted  from  never  intended  to 
lay  down  the  doctrine  that  the  future  estate  would  be  void  if 
there  was  a  possibility  that  it  might  not  vest  in  possession  during 
the  period  prescribed  by  the  rule,  is  shown  by  the  following 
quotations  from  the  same  author :  "An  executory  devise,  in  order 
to  be  valid,  must  be  so  limited  that  it  must  take  effect,  if  at  all, 
within  a  life  or  lives  in  being,  and  twenty-one  years  and  a  frac- 
tion after,  in  order  to  avoid  what  are  called  perpetuities  in 
estates.  But  this  does  not  apply  to  remainders  whether  contin- 
gent or  vested;  and  one  reason  is,''  etc.:  2  Washburn  on  Real 
Property,  5th  ed.,  605,  606.  There  is  really  no  authority  for 
the  proposition  that  the  future  estate  must  take  effect  in  pos- 
session within  the  period  prescribed  by  the  rule. 

^"^^  In  the  case  at  bar  the  limitation  over  was  to  the  children 
of  Jacob  S.  Gates,  which  of  course,  as  he  was  then  unmarried, 
was  contingent  upon  his  marrying  and  having  a  child;  but  the 
limitation  was  such  that  if  he  should  have  a  child,  the  estate  in 
remainder  would  vest  in  that  child  certainly  within  ten  months 
after  the  death  of  the  father,  even  though  the  mother  survived 
him  more  than  twenty-one  years.  Therefore,  we  hold  that  the 
fifth  clause  of  the  will  was  not  repugnant  to  the  rule  against 
perpetuities. 

2.  We  see  no  difficulty  in  arriving  at  the  intention  of  the 
testator  in  the  fifth  clause  of  the  will,  even  if  we  read  that  clause 
alone,  but  reading  it  in  connection  with  the  other  clauses  of  the 
same  character  wherein  the  use  of  like  terms  are  made  in  provid- 
ing for  the  children  of  his  other  children,  the  meaning  is  beyond 
question. 

The  testator  had  but  three  children,  and  in  providing  for 
them  and  their  children  he  uses  in  each  of  the  three  clauses  of  the 
will  language  identical  with  that  in  the  other  two  to  express  the 
character  of  the  devise.  In  the  third  clause  the  language  is: 
*'To  my  son,  William  Jasper  Gates,  and  his  wife,  Eliza,  for  and 
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during  their  lifetime  and  after  their  decease  to  his  children" 
(not  their  children).  In  the  fourth  clause  it  is:  "To  my  daugh- 
ter, Levina  Gillum,  and  her  husband,  Chadwick  Gillum,  for  and 
during  their  lifetime  and  after  their  decease  to  her  children.'* 
And  in  the  fifth  clause  it  is:  "To  my  son,  Jacob  Snyder  Gates 
(and  his  wife  if  he  should  marry)  and  after  their  decease  to  his 
children."  In  each  of  these  clauses  the  class  designated  as  the 
remaindermen  is  the  children  of  the  son  or  daughter  named 
therein,  and  although  the  wife  and  husband  named  was  each 
provided  for  in  the  joint  life  estate,  yet  the  class  to  take  as  re- 
maindermen was  not  limited  to  the  children  of  the  testator's  son 
or  daughter  by  that  wife  or  husband  but  to  all  who  would  fill  the 
description  of  children  of  that  son  or  daughter.  And  that  he 
contemplated  ^''^  that  each  class  might  be  increased  as  births 
might  occur  is  shown  by  his  use  of  the  same  words  of  description 
in  reference  to  the  children  of  Jacob,  who  was  unmarried,  that 
he  used  in  reference  to  those  of  his  married  children. 

The  limitation  after  the  life  estate  in  the  fifth  clause  of  the 
will  was  a  contingent  remainder  until  the  marriage  of  Jacob  and 
the  birth  of  a  child  to  him,  then  the  remainder  vested  in  that 
child  as  constituting  the  class  named,  his  individual  share  being 
liable  to  diminution,  as  the  class  might  increase,  by  the  opening 
of  the  estate  to  let  in  another  person  who  might  thereafter  come 
filling  the  description.  When  such  an  estate  becomes  vested, 
when  one  of  the  class  dies  intestate,  his  share  descends  to  his 
heirs  at  law,  subject  to  like  diminution  by  increase  of  the  class 
as  it  would  have  been  if  he  had  lived:  Aubuchon  v.  Bender,  44 
Mo.  560;  Waddell  v.  Waddell,  99  Mo.  338,  17  Am.  St  Eep. 
675,  12  S.  W.  349;  2  Jarman  on  Wills,  6th  ed.,  161-169. 

3.  The  remaining  point  in  controversy  relates  to  the  interest 
of  the  child  bom  out  of  wedlock  but  legitimated  by  the  after- 
marriage  of  the  parents  and  the  father's  recognition  of  her  as  his 
child. 

Opposing  her  claim  it  is  first  contended  that  on  the  birth  of 
the  first  child  to  Jacob  S.  Gates  the  remainder  vested  in  it,  and 
upon  its  death,  before  the  birth  of  another  child,  the  estate 
descended  to  Jacob,  the  father,  as  sole  heir  to  his  child.  But 
the  limitation,  as  we  have  seen,  was  to  a  class,  and  although  on 
the  birth  of  the  first  child  the  limitation  ceased  to  be  a  contingent 
and  became  a  vested  remainder,  yet  it  vested  in  the  child  as  filling 
the  class  description,  his  own  share  being  subject  to  diminution 
as  the  class  might  thereafter  increase;  and  upon  his  death  it 
descended  to  his  heir  who  took  subject  to  the  same  hazard  of 
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diminution.  Therefore,  if  this  legitimated  child  could  have 
claimed  a  share  in  the  estate  as  against  the  first  child  in  whom 
the  remainder  ^''^  vested,  if  he  had  not  died,  she  may  claim  the 
same  share  as  against  the  heirs  of  that  deceased  child. 

It  is  immaterial  whether  the  right  of  Ella,  the  legitimated 
child,  to  come  into  the  class  described  as  children  of  Jacob  S. 
Gates  be  determined  as  of  the  date  of  the  marriage  of  her  parents 
or  that  of  her  birth,  because,  if  she  can  come  in  at  all,  her  interest 
is  the  same  whether  her  status  bears  one  date  or  the  other.  If 
she  became  one  of  his  children  in  the  sense  in  which  the  law 
uses  that  term  on  the  day  of  his  marriage  with  her  mother,  she 
would  then  have  the  same  right  in  this  estate  as  if  she  had  been 
born  in  wedlock  on  that  day.  When  the  law  uses  the  word 
"children"  it  means  legitimate  children,  and  when  that  word 
is  used  in  a  will  or  a  deed  it  is  to  be  understood  as  used  in  that 
sense,  unless  something  else  appears  to  indicate  that  a  different 
meaning  was  intended.  Our  statute  declares  that  children  born 
out  of  wedlock  who&e  parents  afterward  marry  and  the  father 
recognizes  them  as  his  "shall  thereby  be  legitimated."  The  word 
is  used  without  qualification  or  restriction.  There  are  no  de- 
grees of  legitimacy;  a  child  is  either  legitimate  or  it  is  illegiti- 
mate, and  whether  it  is  one  or  the  other  depends  upon  whether 
or  not  it  comes  within  the  requirements  of  the  law  to  make  it 
legitimate.  A  legitimate  child  under  our  law  is  one  born  in 
lawful  wedlock  or  of  a  widow  within  ten  months  after  the  death 
of  her  husband,  or  born  before  the  marriage  of  its  parents,  who 
afterward  marry  and  receives  the  recognition  of  its  father;  and 
one  such  child  is  just  as  legitimate  before  the  law  as  the  other. 
The  statute  has  made  them  equal  before  the  law  and  the  courts 
cannot  make  them  unequal. 

The  main  force  of  the  argument  of  the  learned  counsel  for 
appellants  on  this  branch  of  the  case  is  directed  to  their  proposi- 
tion that  the  statute  which  makes  antenuptial  children  legitimate 
is  a  part  of  the  statute  of  descents  and  distribution  ^''^  and  is 
limited  in  its  effect  to  inheritance  in  case  of  intestacy,  having  no 
application  to  those  who  claim  to  take  as  purchasers  under  a 
will. 

The  two  Missouri  cases  on  which  the  counsel  chiefly  rely  are 
Lincecum  v.  Lincecum,  3  Mo.  441,  and  Dyer  v.  Brannock,  66- 
Mo.  391,  27  Am.  Rep.  359.  In  the  Lincecum  case,  the  court 
was  construing  a  clause  of  the  statute  in  relation  to  descent  and 
distribution  which  was:  "The  issue  of  all  marriages  deemed 
null  in  law  or  dissolved  by  a  divorce    shall  nevertheless  be 
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legitimate/*  The  parties  claiming  the  benefit  of  that  statute 
were  children  of  a  marriage  which  took  place  before  the  en- 
actment of  the  statute,  and  which  was  illegal  because  the  man 
already  had  a  lawful  wife  by  a  former  marriage.  It  was  urged 
against  the  claim  of  the  children  of  this  second  marriage  that 
the  statute  was  not  intended  to  apply  to  children  of  illegal 
marriages  that  had  taken  place  before  the  passage  of  the  law; 
and  also  that  reading  the  statute  in  connection  with  a  provision 
in  the  law  relating  to  divorce,  which  was  to  the  effect  that  a 
divorce  of  the  parents  should  not  affect  the  legitimacy  of  the 
children  except  in  cases  where  the  marriage  is  declared  null  from 
the  beginning,  necessarily  excepted  the  children  of  the  second 
marriage  in  that  case  from  the  benefit  of  the  statute  in  question. 
But  the  court  decided  both  points  in  favor  of  the  children  of  the 
illegal  marriage. 

In  discussing  the  second  point — that  is,  the  supposed  effect 
of  the  divorce  statute  on  the  statute  relating  to  children  of  il- 
legal marriages — the  court  uses  this  language:  "In  the  first 
place  we  are  not  prepared  to  admit  that  these  two  acts  are  so 
far  in  pari  materia  that  they  ought  to  be  taken  as  one  act; 
the  one  is  an  act  solely  for  the  purpose  of  pointing  out  who 
shall  take  the  estate  of  an  intestate.  The  other  is  essen- 
tially an  act  to  regulate  the  granting  of  divorces.  It  is  ^'^* 
true  the  subject  of  legitimacy  is  mentioned  in  both.  In  the 
first  act  it  is  mentioned  for  the  purpose  alone  of  pointing  out 
the  children  who  shall  take  a  distributive  share  of  the  intes- 
tate. In  the  latter  act  the  subject  is  only  mentioned  to  pre- 
vent the  fact  of  a  divorce  changing  in  any  wise  the  capacity 
of  the  issue  of  children  when  it  is  granted."  It  is  this  language 
which  the  learned  counsel  deem  to  support  their  contention  that 
the  children  there  mentioned  are  legitimate  in  case  of  intestacy 
but  bastards  for  all  other  purposes.  But  there  was  no  question 
of  that  kind  before  the  court ;  the  case  was  one  of  intestacy  only, 
and  the  question  was.  Could  the  children  inherit?  And  the 
court  said  in  effect  that  this  provision  was  put  in  the  statute 
of  descent  and  distribution  for  that  very  purpose.  That  was 
all  that  was  intended  to  be  said  and  all  that  the  court  could 
with  authority  in  that  case  have  said.  The  further  language 
of  the  court  in  the  same  connection  is:  "Another  thing  in  this 
case  is,  that  where  a  person  is  once  clearly  and  positively  legiti- 
mate, he  ought  not  to  be  bastardized  by  implication  or  construc- 
tion. This  rule  applies  with  force  to  this  case.  The  act  of 
descents  and  distributions  clearly  make  those  children  legiti- 
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mate,  and  being  once  clearly  so,  if  they  are  holden  to  be  other- 
wise, it  can  only  be  by  implication,  argument,  and  construction." 
Surely,  it  would  be  strange  if  the  court  could  in  one  clause  of 
the  opinion  be  understood  to  say  that  the  children  were  legiti- 
mate for  the  purpose  of  inheriting  in  case  of  intestacy  but 
bastards  for  all  other  purposes,  and  in  another  clause  of  the  same 
opinion  say  that  they  were  "clearly  and  positively  legitimate." 

The  ether  Missouri  decision  relied  upon  to  sustain  the  con- 
tention of  appellants.  Dyer  v.  Brannock,  66  Mo.  391,  27  Am. 
Eep.  359,  deals  mainly  with  questions  as  to  what  constitutes  a 
valid  marriage,  common  law  or  statutory,  and  also  the  rights 
of  children  of  illegal  marriages  to  inherit.  There  was  no 
will  in  the  case;  *'"'*  it  was  a  question  of  inheritance  in  a  case 
of  intestacy.  The  contention  in  opposition  to  the  right  to  in- 
herit was,  the  child  having  died  and  the  father  claiming  to 
inherit  from  it,  that  whilst  the  statute  would  enable  the  child 
to  take  either  from  her  father  or  mother  and  to  transmit  the 
inheritance  to  descendants,  yet  it  must  be  so  restricted  as  not 
to  allow  her  to  transmit  the  estate  to  ascendants,  especially  not 
to  the  guilty  father.  The  court  said:  "No  such  restriction  is 
found  in  the  law.  The  act  simply  declares  the  child  legiti- 
mate, and  the  same  act  provides  for  the  transmission  of  the 
estate,  on  specified  contingencies,  from  the  child  to  the  father. 
It  is  in  the  act  regulating  descents  and  distributions  that  this 
section  concerning  the  legitimacy  of  the  issue  of  null  mar- 
riages is  found,  and  it  is  for  the  purposes  of  this  act  that  the 
declaration  is  made.  We  have  no  authority  upon  grounds  of 
public  policy  or  for  the  promotion  of  private  morals  to  make 
restrictions  or  exceptions  which  the  legislature  has  not  seen 
proper  to  make." 

That  is  all  we  can  find  in  that  decision  bearing  on  the  point 
contended  for  by  appellants,  and  whilst  it  does  say  that  that 
clause  was  put  in  the  statute  of  descents  and  distributions  for 
the  purpose  of  the  act,  yet  it  is  far  from  saying  that  such  chil- 
dren are  to  be  held  quasi  legitimate  for  that  purpose  but  il- 
legitimate for  all  else,  and  if  it  had  said  so,  it  would  have 
spoken  upon  a  subject  not  in  the  case.  The  language,  instead  of 
being  susceptible  of  that  construction,  seems  to  be  clearly  to 
the  contrary,  declaring  the  act  conferring  the  legitimacy  to  be 
without  restriction.  Green  v.  Green,  126  Mo.  17,  28  S.  W. 
752,  is  also  referred  to.  The  only  point  decided  in  that  case 
was  that  under  the  statute,  section  4475  of  the  Revised  Statutes 
of  1889,  declaring  children  of  an  illegal  marriage  legitimate,  it 
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■was  not  necessary  in  order  to  establish  their  legitimacy  that 
there  should  be  a  decree  of  court  declaring  the  marriage  null. 

276  rpjjg  Maine  case  to  which  we  are  referred,  Lyon  v.  Lyon, 
88  Me.  395,  34  Atl.  180,  was  a  will  case.  The  testatrix  had 
made  a  bequest  to  a  class  designated  as  "my  nephews  and  nieces 
who  shall  be  living  at  the  time  of  my  decease."  The  question 
was  whether  an  illegitimate  child  of  parents  who  afterward 
intermarried  would  come  in  that  class,  and  the  court  held 
that  it  would  not.  But  the  statute  of  Maine  was  very  different 
from  our  statute;  it  did  not  declare  such  children  legitimate, 
but  only  provided  that  they  might  inherit  from  their  father  as 
well  as  from  their  mother.  The  language  of  the  Maine  stat- 
ute is:  "An  illegitimate  child  born  after  March  24,  1864,  is 
the  heir  of  his  parents  who  intermarry.  And  any  such  child, 
bom  at  any  time,  is  the  heir  of  his  mother.  And  provided  the 
father  of  an  illegitimate  child  adopts  him  into  his  family,  or 
in  writing  acknowledges  before  some  justice  of  the  peace  or 
notary  public  that  he  is  the  father,  such  child  is  also  the  heir 
of  his  father.  And  in  either  of  the  foregoing  cases  such  child 
and  its  issue  shall  inherit  from  its  parents  respectively,  and  from 
their  lineal  and  collateral  kindred,  and  those  from  such  child 
and  its  issues,  the  same  as  if  legitimate":  Maine  Laws  1887, 
p.  11.  In  that  statute  the  child  is  treated  as  illegitimate  and 
is  BO  called;  the  illegitimate  child  whose  parents  never  inter- 
marry, but  whose  father  acknowledges  it  as  prescribed,  is  given 
the  same  right  of  inheritance  that  is  given  to  the  illegitimate 
child  whose  parents  intermarry.  The  statute  does  not  in  terms 
or  by  inference  place  upon  either  the  seal  of  legitimacy,  but  says 
it  may  inherit  "the  same  aB  if  legitimate" ;  wnereas  our  statute 
says  "they  shall  thereby  be  legitimated." 

The  law  of  Scotland  and  continental  Europe  on  this  subject, 
to  which  reference  is  also  made,  has  a  theory  of  its  own  alto- 
gether different  from  that  of  our  law.  Under  that  theory  which 
was  derived  from  the  civil  law,  when  the  parents  of  an  illegiti- 
mate child  intermarried,  the  law  resorted  to  a  fiction  ^'^''  under 
which  it  shut  its  eyes  to  the  true  date  of  the  marriage  and  en- 
forced the  presumption  that  the  marriage  was  antecedent  to  the 
birth  of  the  child.  But  as  nothing  more  substantial  than  a 
presumption  could  be  evolved  out  of  that  fiction,  that  presump- 
tion was  necessarily  overthrown  when  the  fact  of  an  interven- 
ing marriage  occurred.  That  law,  founded  on  a  charitable  fic- 
tion, would  not  carry  its  enforced  presumption  so  far  as  to 
invalidate  a  lawful  intervening  marriage,  or  bastardize  the  legiti- 
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mate  children  thereof.  Hence,  if  that  were  our  law  governing 
this  case,  the  marriage  of  Jacob  S.  Gates  to  Lizzie  A.  Cool  in 
1876  would  prevent  this  artificial  presumption  that  he  was 
married  to  his  second  wife  before  the  birth  of  Ella;  since  to 
indulge  that  presumption  would  be  to  invalidate  his  first  mar- 
riage. But  that  is  not  our  law.  Ours  is  a  straightforward  stat- 
ute, indulging  in  no  fiction,  neither  hiding  facts  nor  misnam- 
ing things,  simply  declaring  that  an  illegitimate  child  whose 
parents  afterward  intermarry  shall  thereby  become  legitimate, 
not  quasi  legitimate,  nor  possessing  some  of  the  attributes  of 
legitimacy,  but  legitimate. 

The  learned  counsel  for  appellant  have  traced  this  statute 
through  our  revisions  back  to  that  of  1825,  where  it  appears 
as  in  the  act  of  January  11,  1822,  entitled,  "An  act  to  direct 
descents  and  distributions,"  and  from  that  fact  argue  that  its 
effect  was  intended  to  be  limited  to  the  general  purpose  in- 
dicated in  the  title  to  that  act.  But  whilst  the  statute  which 
was  the  subject  of  discussion  in  the  case  of  Lincecum  v.  Lince- 
cum,  3  Mo.  441,  that  is,  the  statute  relating  to  the  children  of 
illegal  marriages,  did  originate  in  the  act  of  1822  above  named, 
yet  the  statute  we  are  now  dealing  with  goes  back  to  an  earlier 
date,  and  when  it  was  first  introduced  into  our  law  it  was  in 
an  act  relating  to  both  wills  and  descents.  Its  history  is  as 
follows : 

On  January  24,  1815,  the  general  assembly  of  the  ^"^^  ter- 
ritory of  Missouri  passed  an  act  entitled  "An  act  directing  the 
probate  of  wills  and  the  descent  of  intestates'  real  estates  and 
distribution  of  their  personal  estates  and  for  other  purposes 
therein  mentioned,"  section  16  of  which  was  as  follows:  "All 
posthumous  children  shall  in  all  cases  whatsoever  inherit  in 
like  manner  as  if  they  were  born  in  the  lifetime  of  their  re- 
spective fathers.  And  when  a  man  shall  have  one  or  more  chil- 
dren by  a  woman,  and  shall  afterward  intermarry  with  such 
woman,  such  child  or  children,  if  recognized  by  him,  shall  be 
thereby  legitimated,  and  capable  of  inheriting." 

That  is  the  first  appearance  of  the  provision  in  question  in 
our  law,  and,  as  we  see,  it  came  in  under  an  act  relating  both 
to  wills  and  estates  of  intestates,  and  was  contained  in  the  same 
section  that  declared  the  rights  of  posthumous  children.  So 
the  law  stood  until  the  second  session  of  the  first  general  as- 
sembly in  1821-22,  when  the  subjects  of  wills  and  descents 
were  divided  and  an  act  was  passed  entitled,  "An  act  concern- 
ing wills  and  testaments,"  approved  December  1,  1821,  and  an 
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act  entitled,  "An  act  to  direct  descents  and  distributions,"  ap- 
proved January  11,  1822,  and  the  provisions  of  the  act  of  1815, 
supra,  both  as  regards  posthumous  children  and  children  whose 
parents  afterward  intermarry,  were  carried  into  the  latter  act, 
though  in  separate  sections,  and  so  they  were  carried  forward 
into  the  revision  of  1825  and  thence  through  all  the  revisions 
down  to  the  present.  Thus  we  see  that  although  it  now  ap- 
pears in  our  Kevised  Statutes  under  the  caption  of  descents 
and  distributions,  and  very  appropriately  so,  yet  no  argument 
can  be  drawn  from  that  fact  that  it  was  conceived  by  the  law- 
makers to  be  limited  to  estates  of  intestates,  because  its  first 
introduction  was  in  an  act  that  related  to  wills  as  well.  With 
as  much  force  could  it  be  argued  that  posthumous  children  could 
not  take  under  a  ^''^  devise  to  a  class  as  children.  In  the  act 
of  1815  the  language  was  that  such  children  "shall  thereby  be 
legitimated  and  capable  of  inheriting,"  but  when  the  subject 
came  up  again  in  1822,  the  legislature  evidently  concluded  that 
when  the  children  were  declared  legitimate  without  words  of 
restriction,  it  would  be  idle  to  specify  any  particular  attribute 
of  legitimacy  they  were  to  possess,  and  they  left  off  the  words 
"and  capable  of  inheriting,"  and  in  that  form  it  has  come 
down  to  us  to-day.  So  we  conclude  that  such  children  are 
legitimate,  and  that  is  all  that  can  be  said  of  them.  We  hold, 
therefore,  that  upon  the  marriage  of  her  parents,  EUa  became 
one  of  the  children  of  Jacob  S.  Gates  within  the  meaning  of 
the  fifth  clause  of  the  will,  and  that  thereupon  the  estate  in 
remainder,  which  was  then  vested  in  Jacob  S.  Gates  by  descent 
from  his  deceased  child  as  the  representative  of  the  class  of 
remaindermen,  opened  and  let  her  in  as  it  afterward  opened 
and  let  in  the  after-born  children  of  the  second  marriage. 

Counsel  for  the  plaintiffs  in  their  very  able  brief  have  col- 
lected authorities  on  this  subject,  both  English  and  American, 
which  fully  sustain  the  right  of  the  plaintiff,  Ella  Gates  Coff- 
man,  to  a  share  in  this  estate  as  being  one  of  the  legitimate  chil- 
dren of  Jacob  S.  Gates:  In  re  Andros,  24  Ch.  Div.  637;  In 
re  Gray's  Trusts  (1892),  3  Ch.  Div.  88;  Carroll  v.  Carroll,  20 
Tex.  731 ;  Sleigh  v.  Strider,  5  Call,  439 ;  McKamie  v.  Basker- 
ville,  86  Tenn.  459,  7  S.  W.  197. 

4.  The  criticism  of  the  instruction  marked  "C,"  that  it  omits 
to  require  the  court  to  find  that  the  parents  of  Ella  were  mar- 
ried in  a  state  where  the  common  law  had  been  changed  as  it 
has  in  Missouri,  was  doubtless  induced  by  an  oTersight  of  the 
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fact  that  the  record  in  this  case  shows  that  the  marriage  oc- 
curred in  this  state. 

The  criticism  of  instruction  marked  "A"  is  that  it  omits  to 
require  the  court  to  find  that  Gates'  child  by  his  first  ''****  wife 
survived  its  mother.  That  was  an  undisputed  fact  in  the  case; 
indeed,  it  was  a  fact  conceded  to  defendants  in  the  recognition 
of  the  interest  that  Jacob  S.  Gates  inherited  from  his  first  child, 
and  is  assumed  in  that  instruction  by  conceding  that  interest 
to  defendants. 

The  circuit  court  took  the  correct  view  of  this  case,  and  its 
judgment  is  affirmed. 

Gantt,  C.  J.,  Brace  and  Eobinson,  JJ.,  concur. 

Sherwood,  Burgess  and  Marshall,  JJ.,  dissent. 


PERPETUITIES.— VESTED  INTERESTS  are  not  subject  to  the 
rule  against  perpetuities:  See  the  monographic  note  to  In  re  Walk- 
erly,  49  Am.  St.  Rep.  121,  122.  The  continuance  of  an  estate  for 
more  than  lives  in  being  and  twenty-one  years  does  not  bring  It 
within  the  rule  against  perpetuities,  If  It  must  all  vest  within  that 
time:  Madison  v.  Larmon,  170  IlL  65,  62  Am.  St  Rep.  356,  48  N.  E. 
656. 

WILLS  — CHILDREN,  WHO  INCLUDED  UNDER.— Where  a 
particiilar  estate  or  interest  Is  carved  out,  with  a  gift  over  to  the 
children  of  the  person  taking  that  interest,  such  gift  will  embrace 
not  only  the  persons  living  at  the  death  of  the  testator,  but  all  who 
subsequently  may  come  into  existence  prior  to  the  period  of  dis- 
tribution: See  the  monographic  note  to  Thomas  v.  Thomas,  73  Am. 
St  Rep.  416-420,  on  gifts  to  a  class. 

WILLS— ILLEGITIMATES.— Generally  speaking,  a  gift  to  chil- 
dren includes  only  those  who  are  legitimate;  however,  children  legiti- 
matized by  a  subsequent  marriage  of  their  parents  may  take  under 
a  will  devising  property  to  "children":  See  the  monographic  note  to 
Thomas  v.  Thomas,  73  Am.  St  Rep.  415,  416. 


EX  PARTE  NEET. 

[157  Mo.  527,  57  S.  W.  1025.] 

SUNDAY  —  GAMES  —  BASEBALL.—  A  statute  making  It  a 
misdemeanor  to  be  guilty  of  horseracing,  cock  fighting,  or  playing  at 
cards  or  games  of  any  kind  on  Sunday  does  not  Include  the  game  of 
basebalL 

SUNDAY— GAMES— BASEBALL.— Athletic  games  and  sports, 
such  as  baseball,  on  Sunday,  are  not  unlawful  unless  expressly  de- 
clared to  be  so  by  statute. 

HABEAS  CORPUS  IS  A  PROPER  remedy  to  restore  a  person 
to  his  freedom  of  which  he  has  been  Improperly  and  illegally  de- 
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prived  for  an  act  which  Is  not   In   contravention  of   any  existing 
law,  or  if  the  statute  under  which  he  is  held  is  unconstitutional. 

HABEAS  CORPUS— SUNDAY— BASEBALL.— Habeas  corpus 
Is  the  proper  remedy  for  obtaining  the  discharge  of  a  person  illegally 
imprisoned  and  held  for  playing  baseball  on  Sunday. 

J.  S.  Blackwell  &  Son  and  W.  Aull,  for  the  petitioner. 

E.  C.  Crow,  attorney  general,  and  C.  Vivion,  for  the  respond- 
ent. 

*^*  MAESHALL,  J.  This  is  a  proceeding  by  habeas  corpus, 
instituted  by  the  petitioner,  for  the  purpose  of  obtaining  his 
discharge  from  the  custody  of  the  sheriif  of  Lafayette  county 
and  from  his  imprisonment  in  the  county  jail,  where  he  is  held 
imder  a  warrant  of  commitment  issued  by  the  criminal  court 
of  that  county  upon  a  conviction  before  that  court  "on  a  charge 
of  playing  baseball  on  Sunday,"  the  information  simply  charg- 
ing that  the  petitioner  and  others  therein  named,  "on  the 
fourth  day  of  June,  1899,  at  the  county  of  Lafayette  and  state 
of  Missouri,  did  then  and  there  unlawfully  play  at  a  game  of 
ball,  commonly  called  baseball,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  against  the  peace  and  dignity  of  the 
state,"  etc.  ^^^  Among  the  other  persons  charged  in  the  in- 
formation with  having  played  the  game  of  baseball  with  the 
petitioner  was  one  E.  Vaughn,  who  was  also  convicted.  He  ap- 
pealed to  the  Kansas  City  court  of  appeals,  and  that  court 
dismissed  the  appeal,  on  the  ground  that  an  appeal  would  not 
lie  from  a  conviction  upon  an  information:  State  v.  Vaughn, 
3  Mo.  App.  268. 

Two  questions  are  presented  by  this  case:  1.  Is  it  unlawful 
in  Missouri  to  play  a  game  of  baseball  on  Sunday?  and  2.  Is 
habeas  corpus  an  available  remedy  to  one  convicted  and  im- 
prisoned for  so  doing? 

1.  Section  2242  of  the  Eevised  Statutes  of  1899  is  relied 
on  as  furnishing  support  for  the  conviction  in  this  case.  That 
section  is  as  follows:  "Every  person  who  shall  be  convicted  of 
horseracing,  cock  fighting,  or  playing  at  cards  or  games  of  any 
kind  on  the  first  day  of  the  week,  commonly  called  Sunday, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  exceed- 
ing fifty  dollars."  This  section  (then  section  1580  of  the  Ee- 
vised Statutes  of  1879)  was  construed  by  the  Kansas  City 
court  of  appeals  in  the  case  of  State  v.  Williams,  35  Mo.  App. 
641,  to  prohibit  playing  a  game  of  baseball  on  Sunday.  It  was 
conceded  that  games  of  baseball  are  not  within  the  express  prohi- 
bition of  the  statute,  and  it  was  likewise  conceded  that  "where 
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particular  words  of  a  statute  are  followed  by  general — ^as  if, 
after  the  enumeration  of  classes  of  persons  or  things,  it  is  added, 
'and  all  others' — ^the  general  words  are  restricted  in  meaning 
to  objects  of  the  like  kind  with  those  specified."  But  it  was 
held  that  the  words,  "or  games  of  any  kind,"  must  be  construed 
to  embrace  games  of  baseball,  because  the  statute  "was  evi- 
dently intended  to  prevent  a  desecration  of  the  Sabbath,  by  re- 
straining the  **^*  doing  of  those  things  which  are  offensive  to 
a  Christian  community,  by  being  done  on  that  day,"  and  that 
"the  statute  was  not  aiming  to  prevent  the  doing  of  things  im- 
moral per  se,  or  the  tendency  of  which  is  immoral,  as  the  inhi- 
bition is  not  against  gambling  or  betting  on  the  games,  but 
merely  against  the  doing  the  act  on  that  day,  though  it  be  not 
immoral  or  tending  to  immorality." 

At  the  same  (March)  term,  1889,  the  St.  Louis  court  of  ap- 
peals in  the  case  of  St.  Louis  etc.  Assn.  v.  Delano,  37  Mo.  App. 
289,  held  that  section  1580  of  the  Revised  Statutes  of  1879 
(now  Rev.  Stats.  1899,  sec.  2242),  only  prohibited  "games  of 
chance  or  other  games  of  an  immoral  tendency,  and  that  it  does 
not  involve  a  prohibition  of  athletic  games  or  sports,  which  are 
not  of  an  immoral  tendency,  but  which  tend  to  the  physical  de- 
velopment of  the  youth,  and  are  rather  to  be  encouraged  than  dis- 
couraged." It  was  also  held  that  the  general  words,  "or  games 
of  any  kind,"  must  be  construed  to  mean  games  of  the  same 
kind  as  the  games  specially  designated  in  the  statute.  It  was 
accordingly  held  that  a  contract  made  by  the  defendants,  as 
members  of  the  Amateur  Athletic  Association,  with  the  plain- 
tiff for  the  use  of  the  fair  grounds  for  the  purpose  of  playing 
athletic  games  and  sports  thereon,  on  Sunday,  was  a  valid  con- 
tract But  as  the  decision  was  in  conflict  with  the  decision  of 
the  Kansas  City  court  of  appeals,  in  State  v.  Williams,  35  Mo. 
App.  541,  the  case  was  certified  to  this  court:  St.  Louis  etc.  Assn. 
V.  Delano,  108  Mo.  221,  18  S.  W.  1101.  This  court  held  that 
there  is  no  statute  in  this  state  which  prohibits  athletic  games 
and  sports  on  Sunday,  unless  section  3854  of  the  Revised  Stat- 
utes of  1889  (formerly  Rev.  Stats.  1879,  sec.  1580,  and  now 
Rev.  Stats.  1899,  sec.  2242) ,  does  so,  and  after  citing  that  sec- 
tion said:  "But  these  prohibitions  are  evidently  leveled  against 
sports  and  games  that  have  a  demoralizing  tendency,  and  do 
not  extend  to  mere  athletic  sports.  Besides,  this  section  is 
penal,  and  therefore  *^**  to  be  strictly  construed:  Howell  v. 
Stewart,  54  Mo.  400;  Fusz  v.  Spaunhorst,  67  Mo.  256."  And 
then  added:  "But,  further,  in  this  instance,  the  words,  'or 
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games  of  any  kind,'  fall  under  the  rule  which  prescribes  that 
where  general  words  follow  particular  ones,  they  are  to  be  con- 
strued as  applicable  to  things  or  persons  of  a  like  nature :  State 
V.  Bryant,  90  Mo.  534,  2  S.  W.  836,  and  cases  cited;  St.  Louis 
V.  Laughlin,  49  Mo.  559."  The  decision  of  the  St.  Louis  court 
of  appeals  was  approved  and  aflBrmed,  and  while  the  decision  of 
the  Kansas  City  court  of  appeals  in  State  v.  Williams,  35  Mo. 
App.  541,  was  not  expressly  overruled  or  disapproved,  it  was 
referred  to  as  the  basis  of  the  action  of  the  St.  Louis  court  of 
appeals  in  certifying  the  case  to  this  court,  and  therefore  the 
Williams  case  must  be  regarded  as  overruled. 

Section  2242  of  the  Revised  Statutes  of  1899  has  been  on  the 
statute  books  of  Missouri,  in  exactly  the  same  words,  ever  since 
1835 :  Eev.  Stats.  1835,  sec.  30,  p.  209,  tit.  Crimes  and  Punish- 
ments; Rev.  Stats.  1845,  sec.  33,  p.  405;  Rev.  Stats.  1855,  sec. 
35,  p.  631;  Rev.  Stats.  1865,  sec.  34,  p.  819;  Rev.  Stats.  1879, 
sec.  1580;  Rev.  Stats.  1889,  sec.  3854. 

Playing  a  game  of  baseball  on  Sunday  (or  on  any  other  day) 
could  not  have  been  in  the  minds  of  the  law-makers  when  this 
provision  of  law'was  enacted  in  1835,  for  the  very  simple  reason 
that  such  a  game  was  wholly  unknown  to  art  at  that  time. 

The  doctrine  of  ejusdem  generis  is  as  rock-ribbed  in  the  law 
of  this  state  as  any  principle  ever  announced.  As  applied  to 
penal  statutes  especially,  it  is  only  a  humane  doctrine,  and  ac- 
centuates the  wisdom  of  the  fathers  when  they  objected  to  being 
punished  for  offenses  which  had  not  been  declared  to  be  offenses 
by  the  law.  It  observes  the  respective  rights  of  the  different 
co-ordinate  branches  of  the  government  by  requiring  the  legisla- 
ture to  enact  laws  and  the  judiciary  to  enforce,  but  not  create, 
the  laws — ^not  even  '^^  by  construction.  Baseball  does  not  be- 
long to  the  same  class,  kind,  species,  or  genus  as  horseracing, 
cock  fighting,  or  card  playing.  It  is  to  America  what  cricket 
is  to  England.  It  is  a  sport  or  athletic  exercise,  and  is  commonly 
called  a  game,  but  it  is  not  a  gambling  game  nor  productive  of 
immorality.  In  a  qualified  sense  it  is  affected  by  chance,  but 
it  is  primarily  and  properly  a  game  of  science,  of  physical  skill, 
of  trained  endurance,  and  of  natural  adaptability  to  athletic 
skill.  It  is  a  game  of  chance  only  to  the  same  extent  that 
chance  or  luck  may  enter  into  anything  man  may  do.  But  when 
chance  or  luck  is  pitted  against  skill  and  science,  it  is  as  fair 
an  illustration  of  what  will  result  as  any  test  that  could  be  ap- 
plied. 
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If  the  view  of  the  Williams  case  had  been  adopted,  this  stat- 
nte  would  have  been  elastic  enough  to  cover  every  game  that 
ever  was  or  ever  will  be  invented,  no  matter  whether  it  was  harm- 
less, promotive  of  physical  or  mental  development,  or  deleteri- 
ous to  both.  It  would  prevent  games  of  chess,  backgammon, 
jacks,  authors,  proverbs,  faro,  keno,  and  poker  alike,  and  when 
played  on  Sunday  any  one  would  have  been  as  illegal  as  any 
other.  Such  a  construction  would  have  curtailed  many  of  the 
pleasures  of  many  of  our  people,  without  elevating  them  or 
improving  their  moral  tone.  Until  the  law-makers  expressly 
provide  for  such  sweeping  changes  in  the  lives  and  customs  and 
habits  of  our  people,  it  is  not  proper  for  the  courts  by  construc- 
tion to  impair  their  natural  rights  to  enjoy  those  sports  or  amuse- 
ments that  are  neither  mala  in  se  nor  mala  prohibita — ^neither 
immoral  nor  hurtful  to  body  or  soul.  We  therefore  conclude 
that  there  is  no  law  in  this  state  which  prevents  playing  a  game 
of  baseball  on  Sunday,  and  therefore  the  defendant  is  imprisoned 
for  the  doing  of  an  act  which  is  not  unlawful,  and  therefore  the 
imprisonment  is  wrongful. 

^^  2.  The  only  remaining  question  is,  whether  habeas  cor- 
pus is  a  proper  remedy. 

The  rule  must  now  be  regarded  as  settled  in  this  state  that 
if  a  person  is  imprisoned  for  an  act  which  is  not  in  contraven- 
tion of  any  existing  law,  or  if  the  act  under  which  he  is  held 
is  unconstitutional,  habeas  corpus  is  a  proper  remedy  to  restore 
to  him  his  freedom  of  which  he  has  been  improperly  and  illegally 
deprived:  Ex  parte  Slater,  72  Mo.  102;  Ex  parte  Arnold,  128 
Mo.  256,  49  Am.  St  Rep.  557,  30  S.  W.  768,  1036;  Ex  parte 
O'Brien,  127  Mo.  477,  30  S.  W.  158;  Ex  parte  Craig,  130  Mo. 
690,  32  S.  W.  1121;  Ex  parte  Smith,  135  Mo.  223,  58  Am.  St. 
Rep.  576,  36  S.  W.  628. 

The  underlying  reason  is  that  an  unconstitutional  act  is  no 
law  at  all,  and  that  no  court  has  a  right  to  imprison  a  citizen 
who  has  violated  no  law  of  the  state,  but  that  such  act,  even  if 
done  by  a  court  under  the  guise  and  form  of  law,  is  as  subversive 
of  the  right  of  the  citizen  as  if  it  was  done  by  a  person  not 
clothed  with  authority,  and  hence  it  is  the  duty  of  this  court, 
under  section  3  of  article  6  of  the  constitution,  to  discharge  him 
by  means  of  a  writ  of  habeas  corpus.  This,  too,  irrespective  of 
any  other  relief  which  may  be  available  to  him.  For  it  is  the 
very  purpose  of  this  writ  to  restore  freedom  to  those  who  have 
been  deprived  of  it  without  warrant  or  authority  of  law.  Of 
course,  it  will  be  understood  that  habeas  corpus  will  not  be  al- 
lowed to  perform  the  functions  of  a  writ  of  error  or  an  appeal. 
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but  will  only  lie  where  the  imprisonment  is  absolutely  without 
authority  of  law  or  for  an  offense  which  has  not  been  made  an 
offense  against  the  law,  or  where  the  act  under  which  he  is  im- 
prisoned is  unconstitutional,  and  therefore  it  is  no  law  at  all. 
This  is  the  plain  meaning  of  sections  6375  and  5378  of  the  Re- 
Tised  Statutes  of  1889. 

For  these  reasons  the  petitioner  is  discharged  from  custody 
***  as  prayed. 

All  concur  as  to  first  paragraph,  and  Gantt,  C.  J.,  Sherwood 
and  Burgess,  JJ.,  concur  also  as  to  second  paragraph. 

Eobinson,  Brace,  and  Valliant,  JJ.,  dissent  as  to  second  para- 
graph. 


SUNDAY  LAWS— BASEBALL.— The  legislature  may  make  It 
criminal  to  play  baseball  on  Sunday:  See  the  monographic  note  to 
Booth  V.  People,  78  Am.  St.  Rep.  264,  265. 

HABEAS  CORPUS  IS  A  REMEDY  for  every  Illegal  imprison- 
ment:  Commonwealth  v.  Lecky,  1  Watts,  66,  26  Am.  Dec.  37.  It  Is 
available  to  test  the  constitutionality  of  a  statute  on  which  a  Judg- 
ment resulting  in  the  Imprisonment  of  a  petitioner  Is  founded:  Ez 
parte  Smith,  135  Mo.  223,  58  Am.  St  Rep.  576,  36  S.  W.  62a 


STATE  V.  ELLIOTT. 
[157  Mo.  609,  57  S.  W.  1087.] 

GUARDIAN  AND  WARD— LIABILITY  OF  SURETIES.— 
Sureties  of  a  curator  are  liable  only  for  money  or  property  that  ac- 
tually came  into  his  hands  during  the  term  covered  by  the  bond 
on  which  they  are  sureties,  and  the  mere  statements  of  the  curator 
in  his  settlements  that  the  money  or  property  was  in  his  hands  are 
presumptive  evidence  only,  and  not  conclusive  on  the  sureties  that 
such  was  the  fact 

GUARDIAN  AND  WARD  —  LIABILITY  OF  SURETIES- 
CONVERSION  OF  TRUST  FUNDS.— If  a  curator  deposits  the  funds 
of  his  ward  in  bank  in  his  own  name  and  mingles  them  with  his 
own,  this  instantly  constitutes  a  conversion  of  such  funds,  for  which 
his  sureties  for  that  period  are  liable  as  against  his  sureties  upon 
a  subsequent  bond  who  prove  a  misappropriation  of  the  trust  funds 
before  their  bond  was  given,  and  that  no  trust  funds  actually  came 
into  the  curator's  hands  during  the  period  for  which  they  were  lia- 
ble for  his  acts,  notwithstanding  his  statements  made  in  his  settle- 
ments to  the  contrary. 

H.  Gray  and  McReynolds  &  Halliburton,  for  the  appellanta. 

E.  0.  Brown  and  M.  G.  McGregor,  for  the  respondent. 
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•**  MARSHALL,  J.  This  is  a  suit  by  Jacobs,  curator  of 
the  estate  of  Guy  L.  and  Maud  V.  Wade,  on  the  official  bond  of 
Isaac  Fountain,  deceased,  as  public  administrator  of  Jasper 
county,  which  bond  was  approved  December  20,  1888.  Isaac 
Fountain  was  elected  public  administrator  in  1880,  and  duly 
qualified  with  sureties  other  than  the  defendants  herein.  He 
was  re-elected  as  such  administrator  in  1884,  and  duly  qualified 
likewise  with  other  sureties.  On  February  13,  1888,  he  was  or- 
dered by  the  probate  court  to  take  charge  of  the  estate  of  the 
said  minors  and  did  so.  On  April  23,  1888,  as  such  curator  he 
collected  $1,962.29  belonging  to  the  estates  of  said  minors,  and 
on  May  20,  1888,  **^  he  collected  for  such  estates  the  further 
sum  of  $1,500.  He  deposited  the  amounts  so  collected  in  the 
First  National  Bank  of  Carthage  on  the  days  they  were  re- 
spectively collected,  in  his  individual  name.  On  April  26,  1888, 
he  commenced  checking  against  his  account  in  the  bank,  and 
continued  to  do  so,  with  the  result  that  on  the  20th  of  Decem- 
ber, 1888,  he  had  not  only  drawn  out  of  the  bank  the  whole 
amount  so  deposited,  but  his  account  with  the  bank  was  over- 
drawn $83.71.  At  the  regular  election  in  1888  he  was  elected 
for  the  third  time  as  such  public  administrator,  and  gave  the 
bond  here  sued  on  with  John  Roesch  and  Moses  Elliott  as  sure- 
ties, which  was  approved  on  December  20,  1888.  Thereafter 
he  continued  to  make  settlements  in  which  he  charged  himself 
with  said  amounts  so  collected,  and  interest  thereon,  and  took 
credit  for  charges  and  expenditures,  until  his  death  in  January, 
1897.  After  his  death  his  widow,  as  his  executrix,  made  a  set- 
tlement in  the  probate  court  in  which  she  showed  that  he  owed 
the  estate  of  said  minors  $4,235.28.  His  executrix  found  among 
his  papers  only  one  note  payable  to  him  as  curator  of  the  Wade 
children,  for  $300,  which  was  secured  by  mortgage  on  real  estate. 
John  Roesch,  one  of  the  sureties  aforesaid,  had  died  in  the  mean- 
time, and  W.  B.  Kane  was  his  duly  appointed  administrator. 
The  amount  so  shown  by  the  executrix  not  having  been  paid  to 
the  relator  as  the  new  curator  of  the  estates  of  said  minors,  this 
action  was  instituted  by  him  on  the  bond  approved  December 
20,  1888,  against  Nancy  Fountain',  as  executrix  of  Isaac  Foun- 
tain, W.  B.  Kane,  as  ac^inistrator  of  the  estate  of  John  Roesch, 
and  Moses  Elliott,  the  sureties  on  said  bond.  The  trial  devel- 
oped the  facts  here  stated. 

The  court  gave  and  refused  instructions  as  follows : 
"1.  The  court  declares  the  law  to  be  that  if  the  court  finds 
from  the  evidence  that  at  the  time  of  approval  of  the  bond  sued 
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on  in  this  case,  Isaac  Fountain,  as  curator  of  the  ***  Wade 
heirs,  had  used  the  assets  of  said  estate  in  private  business,  and 
did  not  have  them  in  hand,  although  he  was  solvent,  then  the 
findings  should  be  in  favor  of  the  defendants  Elliott  and  Kane, 
notwithstanding  the  fact  that  Fountain  kept  up  his  settlements 
as  curator  of  said  heirs,  and  charged  himself  up  as  though  he 
had  the  money  in  hands. 

"2.  The  court  declares  the  law  to  be  that  if  the  court  finds 
from  the  evidence  that  said  Fountain  did  not  have  the  estate  of 
the  Wade  heirs  in  hands  at  the  time  of  execution  and  approval 
of  the  bond  sued  on,  but  had  used  it  in  private  business  prior 
to  said  time,  and  that  said  Fountain  was  not  solvent,  then  the 
fact  that  he  charged  himself  up  in  settlements  of  the  heirs  of 
said  estate  is  not  binding  upon  Elliott  and  Kane,  and  the  finding 
of  the  court  will  be  in  their  favor." 

The  defendant  asked  and  the  court  refused  to  give  the  fol- 
lowing instructions: 

"3.  The  court  declares  the  law  to  be  that  under  the  pleadings 
and  evidence  in  this  cause  the  finding  must  be  for  the  defendants 
Elliott  and  Kane. 

"4.  The  court  declares  the  law  to  be  that  Isaac  Fountain  be- 
ing public  administrator  in  February,  1888,  and  having  been 
ordered  by  the  probate  court  of  Jasper  county,  Missouri,  to  take 
charge  of  the  estate  of  the  Wade  heirs,  and  having  taken  charge 
of  said  estate  as  such  public  administrator  during  his  then  ex- 
isting term  of  office,  his  having  been  re-elected  public  adminis- 
trator in  1888,  and  his  having  given  a  new  bond  on  December 
20,  1888,  that  said  new  bond  did  not  become  liable  for  the  estate 
of  the  said  Wade  heirs  in  the  hands  of  said  Fountain," 

At  the  request  of  plaintiff  the  court  gave  the  following  in- 
structions : 

"1.  The  court  declares  the  law  to  be  that  under  the  evidence 
the  plaintiff  is  entitled  to  recover,  and  the  court  should  find 
the  issues  in  favor  of  the  plaintiff  in  the  sum  of  ^^^'^  $10,000, 
the  penalty  of  the  bond  sued  on,  and  assess  the  relator's  damages 
thereon  at  the  amount  shown  to  be  due  by  the  surrender  settle- 
ment of  Nancy  C.  Fountain,  executrix,  together  with  six  per 
cent  interest  thereon  from  the  eighth  day  of  May,  1897. 

"2.  Even  if  Isaac  Fountain  had  deposited  the  money  of  his 
wards  in  the  bank,  and  he  had  withdrawn  the  same  from  such 
deposit  before  giving  the  bond  sued  on,  the  court  declares  the  law 
to  be  that  the  legal  presumption  arising  therefrom  would  be 
that  such  withdrawal  was  for  the  purpose  of  loaning  and  invest- 
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ing  said  money  as  the  law  directs,  and  that  it  was  not  for  the 
purpose  of  converting  said  money  to  his  own  use.  And  it  de- 
volves upon  the  defendant  to  rebut  said  presumption  by  showing 
from  the  evidence  that  said  Fountain  after  such  withdrawal  con- 
verted said  money  to  his  own  use  before  the  bond  sued  on  was 
given. 

"3.  The  mere  fact  that  Fountain  had  no  money  in  bank  to 
his  credit,  either  in  his  individual  capacity  or  as  curator  of  said 
minors,  at  the  time  the  bond  sued  on  was  given,  is  not  incon- 
sistent with  the  presumption  that  his  wards'  money  had  been 
withdrawn  for  loaning  and  investing  as  the  law  directs;  nor  is 
such  fact  sufficient  to  overcome  the  presumption  arising  from 
the  statements  in  his  annual  settlements  showing  a  balance  on 
hand  carried  forward  to  his  wards'  credit,  or  the  final  account- 
ing by  his  executrix  with  his  successor,  on  which  a  balance  of 
$4,097.60  is  shown  to  be  due. 

"4.  The  annual  settlements  of  Isaac  Fountain  as  such  curator 
and  the  settlement  of  his  executrix  are  evidence  against  .the  de- 
fendants and  presumptive  evidence  as  to  the  amount  of  their  lia- 
bility in  this  action,  and  it  devolves  upon  the  defendants  to 
show  by  evidence  sufficient  to  outweigh  or  overcome  the  pre- 
•sumption  arising  from  said  settlements  **^®  that  defendants  are 
not  liable,  and  that  the  liability  is  alone  against  the  former  bond 
of  said  Fountain." 

The  court  gave  judgment  for  the  plaintiff  for  the  full  amount 
sued  for,  and  the  defendant  Kane,  administrator  of  Eoesch,  and 
Elliott  appealed. 

1.  It  is  apparent  from  the  instructions  given  for  the  defend- 
ant that  the  trial  court  properly  declared  the  law  as  to  the  lia- 
bility of  the  sureties  to  be  that  they  are  only  liable  for  money  or 
property  that  actually  was  or  came  into  the  hands  of  the  curator 
during  the  term  covered  by  the  bond  on  which  they  were  sure- 
ties, and  that  the  mere  stetements  by  the  curator  in  his  settle- 
ments that  the  money  or  property  was  in  his  hands  are  not  con- 
clusive on  the  sureties  that  such  was  the  fact.  This  is  in  accord- 
ance with  the  law:  State  v.  Branch,  126  Mo.  448,  28  S.  W.  439; 
134  Mo.  692,  56  Am.  St  Kep.  533,  36  S.  W.  226;  151  Mo.  637, 
52  S.  W.  390.  In  the  case  cited.  Branch  was  curator  of  Alice 
Crooks,  and  while  acting  as  such  he  mingled  the  trust  funds  with 
his  individual  funds,  and  lost  both.  Afterward  he  became  her 
trustee,  and  as  trustee  receipted  to  himself  as  curator  for  the 
trust  fund,  and,  upon  exhibiting  his  final  settlement  as  curator 
to  the  probate  court  showing  that  the  trust  fund  was  in  his 
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hands,  that  court  ordered  him  to  turn  over  the  fund  to  himself, 
as  trustee,  and  upon  his  exhibiting  his  receipt  therefor  as  trus- 
tee, to  himself  as  curator,  the  probate  court  approved  his  final 
settlement  and  discharged  him  as  curator.  When  the  minor  be- 
came of  age.  Branch  did  not  turn  over  the  trust  fund  to  her, 
and  suit  was  brought  against  him  as  trustee  and  his  sureties  on 
his  bond  as  trustee.  This  court  held  that  the  sureties  on  his 
bond  as  trustee  were  not  liable,  because  no  assets  came  into  his 
hands  as  trustee.  This  court,  in  Bank,  speaking  through  Kob- 
inson,  J.,  said  in  that  case  **''  (State  v.  Branch,  151  Mo.  637, 
62  S.  W.  390) :  "A  person  holding  funds  in  one  fiduciary  ca- 
pacity cannot  by  his  own  election  shift  the  responsibility  there- 
for from  one  set  of  sureties  to  another.  He  cannot,  as  already 
seen,  by  signing  a  receipt  to  himself  in  the  capacity  of  trustee, 
without  having  any  funds  at  hand,  transfer  his  liability  and  that 
of  his  sureties  as  curator  to  himself  and  his  sureties  as  trustee. 
It  can  only  be  done  by  the  transfer  of  substantial  assets.  By  the 
filing  of  the  receipt  in  the  probate  court  he  solemnly  declared 
and  asserted  that  from  that  time  it  was  his  intention  to  hold  the 
estate  as  trustee  and  not  as  guardian,  but  if  he  did  not  have  the 
estate  in  his  hands,  and  by  reason  of  his  insolvency  was  unable 
to  turn  over  the  estate,  he  could  and  did  not  come  into  possession 
of  the  funds  in  the  capacity  of  trustee,  and  thus  as  guardian 
he  failed  to  carry  out  the  order  of  the  probate  court,  and  for  such 
dereliction  of  duty  his  bondsmen  [as  curator]  were  liable  to  the 
extent  of  the  amount  of  the  estate  found  by  the  probate  court 
on  final  settlement  to  be  in  his  hands  [as  curator].'* 

Thus  the  trial  court  properly  declared  the  law  in  this  respect. 
Counsel  for  the  plaintiff,  however,  is  not  content  with  this,  but 
goes  further  and  says:  "We  contend:  1.  That  even  if  the  defal- 
cation occurred  before  the  giving  of  the  bond  sued  on,  that 
charging  himself  in  settlements  and  bringing  balances  down 
from  one  annual  settlement  to  another  made  Fountain's  securi- 
ties under  this  last  bond  liable  as  well  as  the  first;  2.  That  the 
presumption  is  that  the  last  bond  is  alone  liable,  and  there  is  no 
evidence  to  overcome  the  presumption,  and  hence  the  relator 
would  not  be  justified  from  the  evidence  to  look  to  the  former 
bond." 

The  first  branch  of  this  contention  is  settled  adversely  to  the 
plaintiff  by  the  decisions  of  this  court  in  State  v.  Branch,  112 
Mo.  672,  20  S.  W.  693,  126  Mo.  448,  28  S.  W.  739,  134  Mo. 
592,  56  Am.  St.  Kep.  533,  36  S.  W.  226,  151  Mo.  622,  52  S. 
W.  390,  wherein  it  was  held  that  the  ***®  sureties  are  only  liable 
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for  assets  actually  in  the  hands  of  the  principal  in  the  bond 
during  the  term  for  which  they  are  sureties,  and  that  to  hold 
that  the  mere  ex  parte  statements  of  the  principal,  such  as  set- 
tlements or  receipts,  that  he  has  such  assets  in  his  hands  during 
Buch  term  are  conclusive  against  the  sureties  that  such  is  the  fact, 
"would  be  to  confound  all  notions  of  right  and  wrong,"  and 
"cannot  be  tolerated  in  a  court  of  justice." 

The  decisions  referred  to  by  the  plaintiff  only  go  to  the  extent 
of  holding  that  such  settlements  are  presumptive  evidence  that 
the  money  was  in  the  hands  of  the  principal  in  the  bond,  but 
this  is  qualified  by  the  statement  that  this  is  true,  "nothing  more 
appearing"  (State  v.  Paul,  21  Mo.  56),  or  "where  it  is  not  shown 
that  the  defalcation  occurred  during  such  prior  term" :  United 
States  V.  Dudley,  21  D.  C.  337.  Such  presumptions  are  always 
subject  to  be  overcome  by  proof  of  the  actual  facts,  and  the  facts, 
when  ascertained,  control  the  case  in  preference  to  any  presump- 
tion. 

2.  The  instructions  given  for  the  plaintiff  clearly  show  that 
the  trial  court  believed  that  the  evidence  adduced  was  not  suffi- 
cient to  show  that  the  defalcation  in  this  case  occurred  during  a 
prior  term  of  the  public  administrator,  but  did  not  show  that 
it  occurred  during  the  term  for  which  the  defendants  were  sure- 
ties. 

There  is  no  conflict  in  the  testimony,  and  therefore  the  legal 
effect  of  the  uncontradicted  evidence  is  open  to  inquiry  in  this 
court. 

The  bond  sued  on  was  approved  December  20,  1888.  The 
principal  on  the  bond  was  the  public  administrator,  and  this 
bond  was  given  to  cover  his  acts  during  his  third  successive  term. 
During  his  second  term,  he  collected  the  money,  and  deposited 
it  in  the  bank  in  his  own  name,  and  ****  mingled  it  with  his  in- 
dividual funds.  He  checked  against  it  and  on  the  day  this  bond 
was  approved  he  had  drawn  it  all  out  of  the  bank  and  was  over- 
drawn $83.71.  After  his  death  the  only  trace  of  any  of  this  trust 
money  was  a  note  for  $300,  payable  to  him  as  curator  of  the 
estate  of  these  minors  and  secured  by  a  mortgage  on  real  estate. 
The  probate  court  records  do  not  show  any  loans  of  this  fund  re- 
ported by  him  or  approved  by  the  court,  and  the  records  of  Jas- 
per county  show  that  the  $300  mortgage  is  the  only  mortgage 
ever  held  by  him,  so  far  as  such  records  can  speak.  The  trial 
court  held  that  this  state  of  facts  was  not  sufficient  to  overcome 
the  presumption  arising  from  the  annual  settlements,  as  the 
legal  presumption  arising  from  such  withdrawal  of  the  trust 
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funds  from  the  bank  is  that  it  was  done  for  the  purpose  of  in- 
vesting it  for  the  benefit  of  the  trust  and  not  for  the  purpose 
of  converting  it  to  his  own  use.  But  in  so  holding  the  trial  court 
overlooked  the  pregnant  fact  disclosed  by  the  evidence  that  he 
never  did  loan  the  trust  fund,  except  the  three  hundred  dollars ; 
never  reported  any  such  loan  or  obtained  the  approval  of  the 
probate  court  of  any  loan  as  was  his  duty  to  do  annually  (Rev. 
Stats.  1889,  sec.  5318),  and  thatithe  records  of  Jasper  county  dp 
show  that  he  never  had  any  loan,  secured  by  real  estate,  except 
the  $300  loan,  and  he  could  only  loan  "on  prime  real  estate  se- 
curity'*  (Rev.  Stats.  1889,  sec.  5318),  and  after  his  death  no 
evidences  of  any  loan,  except  the  $300  loan,  were  found. 

This  is  as  strong  proof  of  a  negative  pregnant  as  could  be 
made.  The  instant  he  deposited  the  money  in  the  bank  in  his 
own  name  and  mingled  it  with  his  individual  funds,  it  consti- 
tuted a  conversion  of  the  trust  fund,  and  "such  conversion  could 
only  be  excused  and  his  bondsmen  [for  that  period]  relieved  of 
their  liability  by  showing  that  he  had  the  cash  actually  in  hand" : 
State  V.  Branch,  151  Mo.  637,  52  S.  W.  390. 

It  could  not  reasonably  be  expected  that  the  sureties  ®^**  could 
prove  to  whose  order  each  of  the  checks  on  his  bank  had  been 
drawn,  and  thus  affirmatively  show  by  the  payees  of  such  checks 
that  the  money  was  loaned  to  them,  for  when  a  depositor's  ac- 
count with  his  bank  is  balanced,  the  checks  are  returned  to  the 
depositor,  and  the  books  of  the  bank  only  show  how  much  he 
deposited,  and  when  it  was  deposited,  and  how  much  he  drew 
out,  and  the  amount  of  each  check,  but  do  not  show  the  names 
of  the  payees  of  the  checks.  When,  therefore,  it  was  shown 
that  the  trust  fund  had  all  been  drawn  out  of  the  bank  before 
this  bond  was  given,  and  that  no  loans  (except  the  $300)  were 
ever  made  by  him  on  prime  real  estate  security,  evidenced  by 
mortgages  properly  recorded,  and  that  no  evidences  of  any  such 
loans  were  found  after  his  death,  the  conclusion  becomes  irre- 
sistible that  there  was  a  misappropriation  of  the  trust  funds  be- 
fore this  bond  was  given,  and  that  no  trust  funds  actually  came 
into  his  hands  during  the  term  for  which  these  sureties  were  re- 
sponsible for  his  acts,  and  that  the  presumptions  of  law  arising 
from  his  settlements  and  that  are  indulged  that  every  officer  or 
person  does  his  duty  have  been  completely  overcome  by  the 
facts  proved,  and  that  these  sureties  are  not  liable.  For  this 
reason  the  circuit  court  erred  in  not  so  holding. 

This  necessarily  disposes  of  the  further  contention  of  the 
plaintiff,  that  the  failure  of  the  curator  (who  was  dead  at  the 
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time)  to  turn  over  the  amount  found  to  be  due  by  him  to  the 
estates  of  these  minors,  constitutes  a  breach  of  this  bond,  and 
that  these  sureties  are  liable  for  such  failure  no  matter  whether 
any  money  ever  actually  came  into  his  hands  during  the  term 
covered  by  this  bond  or  not. 

The  judgment  of  the  circuit  court  as  to  the  sureties,  Kane, 
administrator  of  Roesch,  and  Moses  Elliott,  who  are  the  only 
appellants  here,  is  therefore  reversed. 

All  concur. 


GUARDIAN'S  BOND,  LIABILITY  ON.— The  Investment  of  a 
ward's  money  by  a  guardian  in  his  own  business  is  a  conversion 
oi:  such  moue>',  lor  which  he  becomes  immediately  liable  on  his 
bond:  State  v.  Sanders,  62  Ind.  562,  30  Am.  Rep.  208.  See,  also, 
Deegan  v.  Deegan,  22  Nev.  185,  58  Am.  St.  Rep.  742,  37  Pac.  360. 
The  liability  of  different  sets  of  sureties  on  guardians'  bonds  is  con- 
sidered in  the  monographic  note  to  Culliford  v.  Walser,  70  Am.  St. 
Rep.  445. 

OFFICIAL  BONDS.— THE  DEFAULTS  OF  A  PRIOR  TERM  are 
not  chargeable  against  the  sureties  on  an  official  bond  for  a  subse- 
quent term:  Monographic  note  to  Crawn  v.  Commonwealth.  10  Am. 
St.  Rep.  844.  See,  further,  Plymouth  County  v.  Kersebom,  108  Iowa, 
304,  75  Am.  St.  Rep.  257,  79  N.  W.  67;  O'Brien  v.  Murphy,  175  Mass. 
253,  78  Am.  St.  Rep.  487,  56  N.  E.  283. 


JACKSON"  V.  KANSAS  CITY,  FORT  SCOTT  AND  MEM- 
PHIS RAILROAD  COMPANY. 
[157  Mo.  621,  58  S.  W.  32.] 

RAILROADS— NEGLIGENCE— SPEED  OP  TRAIN.— A  city 
ordinance  limiting  the  speed  at  which  railroad  trains  may  be  run 
within  its  limits  applies  to  all  parts  of  such  city,  whether  In  or  out 
of  railroad  yards  therein. 

EVIDENCE  —  MUNICIPAL  ORDINANCES.— In  an  action 
based  on  the  violation  of  a  city  ordinance  it  is  not  necessary,  in 
order  to  introduce  the  ordinance  in  evidence,  to  allege  and  prove 
the  incorporation  of  the  city,  that  it  has  a  special  charter,  or  the 
class  to  which  it  belongs,  as  the  court  takes  judicial  notice  of  these 
facts. 

EVIDENCE— MUNICIPAL  ORDINANCES.— If  a  book,  duly 
labeled,  containing  an  ordinance  upon  which  an  action  is  based,  is 
produced  l>y  the  mayor  of  the  city,  who  testifies  that  It  is  the  journal 
of  the  proceedings  of  tbe  board  of  aldermen,  including  the  city 
ordinances  as  adopted,  such  book  and  ordinance  are  thereby  ren- 
dered admissible  in  evidence. 

RAILROADS.— ORDINANCES  REGULATING  SPEED  OP 
TRAINS  within  city  limits  are  police  regulations,  and  the  power  to 
thus  regulate  them  need  not  be  given  in  express  terms,  but  may  be 
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Implied  from  the  power  of  the  city  to  abate  nuisances  and  provide 
for  the  general  welfare. 

RAILROADS  —  NEGLIGENCE  —  VIOLATION  OP  MUNICI- 
PAL ORDINANCE.— A  widow  is  entitled  to  recover  from  a  rail- 
road company  for  the  death  of  her  husband  caused  by  being  run 
over  by  a  train  run  at  a  greater  rate  of  speed  than  Is  permitted 
by  a  city  ordinance,  unless  he  was  guilty  of  negligence  contributing 
thereto.  In  such  case  the  violation  of  the  ordinance  is  negligence 
per  se,  and  It  is  immaterial  whether  or  not  there  is  a  contract  be- 
tween the  railroad  company  and  the  city  to  comply  with  such 
ordinance,  or  whether  the  former  has  in  fact  accepted  its  provisions. 

RAILROADS— NEGLIGENCE— TRESPASSER— VIOLATION 
OF  ORDINANCE— EVIDENCE.— In  an  action  to  recover  foT  the 
death  of  a  trespasser  on  a  railroad  track  alleged  to  have  been 
caused  by  the  speed  with  which  the  train  was  being  run  in  viola- 
tion of  a  city  ordinance,  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  death  was  caused  by  the  excessive  speed  of  the 
train,  and  the  question  whether  the  violation  of  the  ordinance  was 
the  cause  of  the  death  is  for  the  jury  to  determine. 

RAILROADS-TRESPASSERS— CARE  REQUIRED  OF.— 
The  law  requires  of  an  aged  trespasser  upon  a  railroad  track  such 
degree  of  care  and  caution  as  is  commensurate  with  his  mental 
condition,  and  the  jury  should  be  Instructed  as  to  the  degree  of  care 
required  of  him,  and  as  to  what  lack  of  reason  and  understanding 
would  excuse  him  from  the  effects  of  his  own  carelessness. 

RAILROADS— TRESPASSERS— PRESUMPTIONS.— An  en- 
gineer in  charge  of  a  railroad  train  has  the  right  to  presume  that 
a  trespasser  walking  along  the  track  is  in  possession  of  all  of  his 
faculties,  and  of  sufficient  intelligence  to  avoid  danger;  and  if  he 
Is  in  a  place  of  safety  when  the  engineer  first  discovers  him,  the 
latter  has  a  right  to  presume  that  he  will  not  go  upon  the  track  in 
front  of  the  approaching  train,  and  need  make  no  effort  to  stop 
until  he  discovers  that  the  trespasser  intends  to,  or  is  starting  to 
go  upon  the  track;  but  it  is  then  his  duty  to  use  all  reasonable 
means  at  his  command,  consistent  with  the  safety  of  the  train  and 
its  passengers,  to  avoid  injuring  the  trespasser  on  the  track. 

RAILROADS— CONTRIBUTORY  NEGLIGENCE.— If  an  old 
man,  impaired  in  mind  and  body,  is  in  the  habit  of  wandering  away 
from  home,  but  not  into  places  of  danger,  and  on  a  certain  occasion 
thus  wanders  away  and  gets  upon  a  railroad  track,  where  he  is 
killed  by  a  passing  train,  the  fact  that  his  wife,  also  an  aged  woman 
was  temporarily  away  from  home  on  business  at  the  time  of  the 
accident  is  not  such  contributory  negligence  on  her  part  as  pre- 
vents her  from  recovering  for  his  death. 

W.  Pratt,  W.  J.  Orr,  and  I.  P.  Dana,  for  the  appellant. 

A.  H.  Livingston,  for  the  respondent. 

«2^  BUEGESS,  J.  This  is  an  action  by  the  widow  of  Sam- 
uel Jackson,  deceased,  to  recover  of  defendant  the  sum  of  five 
thousand  dollars  for  the  death  of  her  husband,  which  occurred 
June  12,  1895,  at  West  Plains,  Missouri,  through  being  struck 
by  one  of  defendant's  passenger  trains  as  he  was  walking  across 
the  railroad  track  in  its  yards  at  that  place. 


652  American  State  Reports,  Vol.  80.     [Missouri, 

The  petition  alleged  "that  on  said  day  and  long  prior  thereto 
there  was  duly  passed  and  in  force  an  ordinance  in  the  said  city 
of  West  Plains,  regulating  the  speed  of  railroad  trains  and  cars 
within  the  corporate  limits  of  said  city,  and  prohibiting  and 
making  it  unlawful  for  trains  and  cars  to  be  run  within  said 
corporate  limits  at  a  greater  rate  of  speed  than  six  miles  per 
hour;  that  on  the  said  twelfth  day  of  June,  1895,  the  said  Sam- 
uel Jackson  started  across  defendant's  said  railroad  track  near 
its  depot  in  said  city  of  West  Plains  and  within  the  corporate 
limits  of  said  city,  and  at  a  point  where  divers  persons  ever  have 
and  do  cross  said  track,  and  while  so  crossing  said  track  and  just 
as  he  was  across  and  leaving  the  same,  he,  the  said  Samuel  Jack- 
son, was  struck  and  instantly  killed  by  one  of  defendant's  pas- 
senger trains,  then  and  there  being  run  and  operated  by  de- 
fendant's agents,  servants,  and  employes;  that  the  said  Samuel 
Jackson  was,  at  the  time  of  his  death,  eighty-eight  years  of  age, 
and  feeble  and  infirm  in  body  and  in  mind ;  that  at  the  time  said 
Jackson  was  struck  and  killed  as  aforesaid  by  defendant's 
train  of  cars  as  aforesaid,  the  said  train  was  being  run  negli- 
gently and  carelessly  at  a  great  rate  of  speed,  and  far  in 
excess  of  six  miles  per  hour.  Plaintiff  says  that  by  reason  of 
the  negligence  and  carelessness  of  defendant's  agents,  ser- 
vants, and  employes,  in  running  and  operating  said  passenger 
train  at  a  great  and  rapid  speed  and  in  violation  of  said  ordi- 
nance in  said  city  of  West  Plains,  the  said  Samuel  Jackson  **^* 
was  struck  and  killed,  by  reason  of  which  plaintiff  says  she  is 
damaged  in  the  sum  of  five  thousand  dollars,  for  which  she  prays 
judgment." 

The  defenses  were  a  general  denial,  that  deceased  was  a 
trespasser  upon  defendant's  tracks,  that  his  death  resulted  from 
his  own  negligence,  and  negligence  upon  the  part  of  plaintiff 
in  permitting  her  husband  to  wander  away  from  his  home  un- 
attended, and  to  walk  along  and  upon  defendant's  track  at  the 
time  and  place  where  the  accident  occurred. 

Deceased  was  far  advanced  in  life,  being  at  the  time  of  his 
death  over  eighty-eight  years  of  age,  and  very  feeble  in  body 
and  mind.  His  disposition  was  to  wander  away  from  home. 
His  mental  weakness  was  such  that  he  could  not  remember  lo- 
calities, and,  after  being  absent  from  home  a  few  hours,  upon 
being  returned  thereto  he  would  not  at  times  recognize  it.  On 
the  morning  of  the  accident,  the  plaintiff,  after  washing  the 
breakfast  dishes,  went  to  a  grocery  store  to  purchase  something 
for  dinner.    When  she  left,  deceased  was  sitting  outside  of  the 
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house,  but  during  her  absence  he  had  gotten  up  and  gone  else- 
where, and  she  started  out  to  find  him.  She  had  gone  but  a 
short  distance  when  she  was  informed  that  he  had  been  struck 
by  a  train.  At  the  time  of  the  trial  she  was  seventy-two  years 
of  age.     They  were  poor  people  and  lived  alone. 

It  does  not  appear  where  deceased  was  or  went  after  his  wife 
left  him  outside  his  house,  until  he  was  seen  walking  westerly 
between  defendant's  tracks  in  its  yards  at  West  Plains  north  of 
its  stockyards  and  between  the  public  crossings  of  two  streets, 
Lincoln  and  Washington  avenues,  which  are  about  eight  hun- 
dred feet  apart. 

Defendant's  jnain  track  runs  through  West  Plains  in  an 
easterly  direction,  crossing  a  bridge  or  trestle  as  it  approaches 
from  the  west  on  a  slight  curve,  running  thence  about  three 
hundred  feet  to  the  crossing  of  Lincoln  avenue,  just  west  **^®  of 
which  a  sidetrack  branches  off  on  the  southern  side  of  the  main 
line.  From  Lincoln  avenue  the  tracks  run  in  practically  a 
straight  line  through  the  railroad  yards,  past  the  stockyards,  coal- 
house,  a  warehouse,  and  the  freight  depot,  a  distance,  as  has  al- 
ready been  stated,  of  about  eight  hundred  feet,  to  Washington 
avenue.  About  one  hundred  and  thirty  feet  east  of  the  Lincoln 
avenue  crossing,  another  sidetrack  branches  off  on  the  north 
side  of  the  main  line  and  runs  easterly.  It  was  near  this  point 
of  divergence  of  the  north  sidetrack  (just  west  of  it)  that  de- 
ceased w£is  struck  by  the  train,  which  was  a  regular  passenger 
train  coming  from  the  west.  The  west  end  of  the  passenger  sta- 
tion is  about  one  hundred  and  fifty  feet  east  of  Washington 
avenue  crossing,  and  therefore  about  eight  hundred  and  twenty 
feet  east  of  the  point  of  collision,  about  nine  hundred  and  fifty 
feet  east  of  the  Lincoln  avenue  crossing,  and  about  twelve  hun- 
dred and  fifty  feet  east  of  the  bridge  or  trestle  referred  to. 

When  first  seen  about  the  railroad  yards,  deceased  was  walk- 
ing between  defendant's  main  track  and  the  south  sidetrack  in 
a  westerly  direction,  and  was  some  two  hundred  feet  east  of 
Lincoln  avenue.  There  was  a  wide  space  between  the  tracks  of 
some  six  or  eight  feet,  filled  up  with  cinders,  making  a  sort  of 
path  from  Lincoln  avenue  crossing  eastward  to  Washington 
avenue. 

Mr.  Jackson  was  walking  along  slowly  between  these  tracks 
in  a  place  of  perfect  safety,  facing  west,  with  the  train  ap- 
proaching him  from  the  west,  and,  when  only  about  thirty 
feet,  or,  at  the  outside,  sixty  feet,  from  the  train,  he  turned  at 
right  angles  to  the  north  and  stepped  upon  the  track  on  which 
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the  train  was  approaching.  The  engineer  immediately  applied 
his  air-brakes,  sounded  an  alarm,  and  did  everything  possible 
to  stop  the  train,  but  before  he  could  accomplish  it  the  engine 
struck  the  old  gentleman  and  knocked  him  off  the  track  on 
the  north  side.  When  the  train  stopped  he  was  about  three 
car-lengths  behind  the  engine — that  is,  the  train  had  not  en- 
tirely passed  his  body. 

^^^  The  evidence  shows  what  the  engineer  did,  as  soon  as 
and  after  deceased  started  to  step  upon  the  main  track,  and 
there  is  no  suggestion  in  the  testimony  that  anything  else 
could  have  been  done  to  stop  the  train  quicker  iiian  it  was 
stopped,  or  that  anything  could  have  been  done  by  defendant's 
employes  which  would  have  prevented  the  collision. 

Over  defendant's  objection,  the  city's  mayor  was  allowed  to 
read,  from  what  he  said  was  the  journal  of  the  proceedings  of 
the  board  of  aldermen,  a  section  of  an  alleged  ordinance  as 
follows: 

"Sec.  2.  No  locomotive  engine  or  train  of  cars  shall  be  run 
within  the  corporate  limits  of  this  city  at  a  greater  rate  of 
speed  than  ten  miles  per  hour;  provided,  further,  that  the  rate 
of  speed  of  such  locomotive  engine  or  train  when  crossing  any 
street  crossing  shall  not  exceed  the  rate  of  six  miles  per  hour.'* 

And  said  witness  was  also  permitted  to  testify  orally  that  the 
ordinance  was  "passed  and  approved  February  16,  1894." 

There  was  evidence  tending  to  show  that  at  the  time  of  the 
accident  the  train  was  running  at  a  greater  rate  of  speed  than 
ten  miles  per  hour,  but  upon  this  question  the  evidence  was 
conflicting.  The  engineer  testified  that  he  saw  Jackson  when 
in  about  thirty  or  forty  feet  of  him,  and  that  he  then  applied 
the  air-brakes  and  reversed  the  engine's  power,  and  that  he 
judged  in  passing  over  Lincoln  avenue  he  was  running  eight 
or  nine  miles  per  hour. 

At  the  close  of  all  the  evidence  defendant  interposed  a  de- 
murrer to  the  evidence,  which  was  refused,  and  it  duly  excepted. 

Then,  at  the  request  of  plaintiff,  the  court,  over  the  objection 
of  defendant,  instructed  the  jury  as  follows: 

"1.  In  arriving  at  the  fact  as  to  whether  the  negligence  of 
the  deceased,  Jackson,  contributed  to  his  death,  you  should 
consider  his  mental  condition;  and  if  you  find  from  the  evi- 
dence ***  that  at  the  time  of  his  death  he  was  devoid  of  reason 
and  understanding  from  infirmity  of  mind,  then  the  law  does 
not  impute  to  him  such  contributory  negligence  SB  will  bar  a 


June,  1900.]    Jackson  v.  Kansas  City  etc.  R.  R.  Co.         655 

recovery  in  this  case,  and  you  will  find  for  the  plaintiff,  pro- 
vided you  further  find  from  the  evidence  that  his  death  was 
caused  by  the  negligence  of  the  defendant  in  running  its  train 
at  a  greater  rate  of  speed  than  ten  miles  an  hour  in  the  cor- 
porate limits  of  the  city  of  West  Plains. 

"2.  The  court  further  instructs  the  jury  that  although  yon 
may  find  from  the  evidence  that  it  would  have  been  negligence 
in  a  person  of  ordinary  reason  and  comprehension  to  start 
across  the  track  as  deceased  did  when  killed,  still,  if  you  find 
from  the  evidence  that  his  mind  and  mental  faculties  were  im- 
paired, and  by  reason  of  such  condition  of  mind  and  under- 
standing he  could  not  comprehend  the  danger  to  which  he  was 
exposed  in  attempting  to  cross  such  track,  then  the  jury  will 
take  these  facts  into  consideration  in  passing  upon  the  ques- 
tion of  said  Jackson's  alleged  contributory  negligence. 

"3.  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  at  the  time  the  deceased,  Jackson,  was  struck  and 
killed  by  defendant's  train  of  cars,  such  engine  and  cars  were 
being  run  at  a  greater  rate  of  speed  than  ten  miles  in  the  cor- 
porate limits  of  the  city  of  West  Plains,  and  that  by  reason 
of  such  running  of  cars  the  said  Jackson  was  struck  and  killed 
without  negligence  on  his  part  contributing  to  his  death,  then 
you  should  find  for  the  plaintiff  in  the  sum  of  five  thousand 
dollars." 

Defendant  asked  and  the  court  refused  the  following  in- 
structions: 

"1.  The  court  instructs  the  jury  that  although  you  may  find 
and  believe  from  the  evidence  that  defendant's  train  of  cars, 
at  the  time  Samuel  Jackson  went  onto  the  railroad  track,  was 
running  at  a  greater  rate  of  speed  than  that  allowed  by  the 
city  ordinance,  to  wit,  ten  miles  per  hour,  *^^  still  you  cannot 
find  for  the  plaintiff  unless  you  further  find  from  the  evidence 
that  after  the  engineer  discovered  that  said  Jackson  was  in- 
tending to  cross  the  track,  he,  the  said  engineer,  could  have 
stopped  the  train  in  time  to  have  prevented  the  striking,  had  he 
been  running  not  to  exceed  ten  miles  per  hour. 

"2.  The  court  instructs  the  jury  that  if  you  find  that 
Samuel  Jackson  was  in  a  place  of  safety  before  he  stepped 
onto  the  track  and  when  the  engineer  first  discovered  him,  then 
the  engineer  had  the  right  to  presume  that  he  would  not  go 
onto  the  track  in  front  of  an  approaching  train,  and  the  en- 
gineer was  not  required  to  make  any  effort  to  stop  said  train 
until  he  discovered  that  said  Jackson  intended  to  or  was  start- 
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ing  to  go  onto  the  track.    And  the  engineer  had  the  right  to 
presume   that  the  said   Jackson   possessed   reasonable  intelli- 
gence sufficient  to  avoid  danger,  in  the  absence  of  evidence  that 
the  engineer  knew  the  said  Jackson  was  mentally  deranged  or . 
of  unsound  mind." 

These  instruotions  the  court  refused  to  give,  but  modified 
the  second  by  adding  thereto:  "Provided  the  train  was  not 
being  run  at  a  greater  rate  of  speed  than  ten  miles  per  hour," 
and  gave  the  same  as  modified.  To  the  action  of  the  court  in 
refusing  these  instructions  as  asked,  and  in  modifying  the 
second  and  then  giving  it,  defendant  duly  excepted.  There- 
after the  jury  returned  a  verdicft  in  favor  of  plaintiff  for  the 
sum  of  five  thousand  dollars  damages.  After  an  unsuccessful 
motion  for  a  new  trial,  defendant  appeals. 

It  is  first  insisted  that  the  demurrer  interposed  to  the  evi- 
dence by  defendant  should  have  been  sustained,  and  that  the 
court  erred  in  overruling  it. 

The  case  stated  in  the  petition  was  a  violation  by  defendant 
of  a  duty  imposed  by  an  ordinance  of  the  city  of  West  Plains, 
in  running  a  train  within  the  limits  of  the  city  and  at  a  place 
where  peisons  were  in  the  habit  of  crossing  ®^^  its  tracks  at 
a  greater  rate  of  speed  than  six  miles  per  hour,  and  the  con- 
tention is  that  no  such  case  was  proven. 

It  is  true  that  the  deceased  was  not  crossing  the  track  when 
struck  and  killed,  at  a  place  where  people  were  in  the  habit 
of  crossing,  but  in  defendant's  yards,  where  there  were  two  side- 
tracks, one  on  each  side  of  the  track  on  which  the  train  was 
moving,  yet  these  facts  did  not  absolve  defendant  from  the  ob- 
servance of  the  ordinance,  if  valid,  as  it  applied  alike  to  all 
parts  of  the  city,  whether  in  or  out  of  defendant's  yards:  Merz 
V.  Missouri  Pac.  Ry.  Co.,  88  Mo.  672;  Grube  v.  Missouri  Pac. 
Ey.  Co.,  98  Mo.  330,  14  Am.  St.  Rep.  645,  11  S.  W.  736;  Pre- 
witt  V.  Missouri  etc.  Ry.,  134  Mo.  615,  36  S.  W.  667;  Blue- 
dom  V.  Missouri  Pac.  Ry.  Co.,  108  Mo.  439,  32  Am.  St.  Rep. 
615,  18  S.  W.  1103.  And  the  question  as  to  whether  or  not 
the  train  was  running  at  a  rate  of  speed  prohibited  by  the  ordi- 
nance at  the  time  of  the  accident  was,  we  think,  under  the  evi- 
dence, for  the  consideration  of  the  jury. 

Nor  do  we  think  it  was  necessary,  in  order  to  the  introduc- 
tion of  the  ordinance  in  evidence,  that  the  petition  should 
specifically  allege  that  West  Plains  was  incorporated  under  the 
general  law,  or  that  it  had  a  special  charter,  or  the  class  to 
^ich  it  belonged.     It  was  held  in  Brookfield  v.  Tooey,  141 
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Mo.  619,  43  S.  W.  387,  that  the  statutes  of  this  state  require 
all  courts  to  take  judicial  cognizance  of  the  organization  of 
cities  of  the  third  class  (Rev.  Stats.  1889,  sec.  1465),  and  that  a 
complaint  by  a  city  of  that  class  against  a  merchant  for  sell- 
ing goods  without  a  license  was  not  bad  because  it  did  not 
designate  the  class  of  municipal  corporations  to  which  it  be- 
longed. The  statutory  provisions  with  respect  to  cognizance 
by  courts  of  the  incorporation  of  cities  of  the  third  and  fourth 
class  are  substantially  the  same  (Rev.  Stats.  1889,  sees.  1465, 
1579),  and  it  was  held  in  the  case  of  Savannah  v.  Dickey,  33 
Mo.  App.  622,  in  a  proceeding  by  that  city  against  the  defend- 
ant for  the  violation  of  its  ordinances,  that  it  was  not  neces- 
sary to  allege  or  prove  its  incorporation,  as  the  court  would  take 
judicial  notice  that  Savannah  was  a  city  of  the  fourth  class. 

***  The  petition  alleges  that  the  defendant  railroad  runs 
through  the  city  of  West  Plains;  that  there  was  duly  passed 
and  in  force  at  the  time  of  the  accident  an  ordinance  in  said 
city,  regulating  the  speed  of  railroad  trains  and  cars  within 
its  corporate  limits,  thus  in  effect  alleging  that  West  Plains 
is  a  municipal  corporation,  for  such  is  the  meaning  of  the  word 
"city,'*'  and  this  court  will,  under  the  authorities  cited,  take 
judicial  notice  of  its  classification,  and  that  it  is  a  city  of 
the  fourth  class. 

By  section  1601  of  the  Revised  Statutes  of  1889,  the  board 
of  aldermen  of  a  city  of  the  fourth  class  is  required  to  keep  a 
journal  of  its  proceedings,  and  the  acts  and  ordinances  of  such 
corporation  are  evidenced  by  the  entries  in  such  journal:  1 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  310;  1  Green- 
leaf  on  Evidence,  15th  ed.,  sec.  86;  Stewart  v.  Clinton,  79  Mo. 
603.  The  book  containing  the  ordinance  upon  which  this  ac- 
tion is  based  was  produced  by  the  mayor  of  the  city,  who  testi- 
fied that  it  was  the  journal  of  the  proceedings  of  the  board  of 
aldermen,  including  the  ordinances  as  adopted.  It  was  en- 
titled, "Revised  Ordinances  of  the  City  of  West  Plains,  in  the 
County  of  Howell  and  State  of  Missouri,*'  and  no  error  was 
committe'd  in  permitting  it  to  be  read  in  evidence. 

But  defendant  contends  that  the  petition  failed  to  state 
a  cause  of  action,  for  the  reason  that  there  was  no  allegation 
of  any  contract  between  defendant  and  the  city  to  comply  with 
the  ordinance  which  was  the  basis  of  the  action,  in  the  absence 
of  which  it  did  not  show  the  existence  of  a  civil  duty  owed  by 
defendant  to  deceased  and  enforceable  against  it  at  common  law  i 
Fath  V.  Tower  Grove  etc.  Ry.  Co.,  105  Mo.  545,  16  S.  W.  913, 
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Senn  v.  Southern  Ey.  Co.,  108  Mo.  152,  18  S.  W.  1007,  Sanders 
V.  Southern  etc.  Ey.  Co.,  147  Mo.  411,  48  S.  W.  855,  Byington 
V.  St.  Louis  E.  E.  Co.,  147  Mo.  673,  49  S.  W.  876,  Murphy  v. 
Lindell  Ey.  Co.,  153  Mo.  253,  54  S.  W.  442,  and  Moran  v. 
Pullman  Palace  Car  Co.,  134  Mo.  641,  56  Am.  St.  Eep.  543,  36 
S.  W.  659,  among  decisions  by  other  courts,  are  relied  upon  to 
sustain  this  contention. 

®***  The  doctrine  contended  for  by  defendant  was  first  an- 
nounced by  this  court  in  Fath's  case,  supra,  which  was  an  ac- 
tioai  for  damages  for  injuries  sustained  by  plaintifE  by  reason 
of  the  negligence  of  defendant  in  failing  to  observe  the  pro- 
vision of  an  ordinance  which  defendant  had  contracted  to  com- 
ply with,  and  what  was  said  with  respect  to  the  question  now 
under  consideration  was  unnecessary  to  a  decision  of  the  case. 

Moreover,  the  question  was  not  discussed,  the  court  merely 
observing,  "it  may  be  admitted,  at  the  outset,  that  it  is  beyond 
the  power  of  a  municipal  corporation  by  its  legislative  ac- 
tion directly  to  create  *a  civil  duty,  enforceable  at  common 
law,*  for  this  is  an  exercise  of  the  power  of  sovereignty  be- 
longing alone  to  the  state.  This  position  is  fully  sustained  by 
the  authorities  cited  on  behalf  of  defendant."  The  authorities 
cited  on  behalf  of  defendant  in  that  case  upon  this  question 
were:  Heeney  v.  Sprague,  11  E.  I.  456,  23  Am.  Eep.  502; 
Philadelphia  etc.  E.  E.  Co.  v.  Ervin,  89  Pa.  St.  71,  33  Am. 
Eep.  726;  Vandyke  v.  Cincinnati,  1  Disn.  532;  Flynn  v.  Canton 
Co.,  40  Md.  312,  17  Am.  Eep.  603;  Kirby  v.  Boylston  Market 
Assn.,  14  Gray,  249,  74  Am.  Dec.  682;  Jenks  v.  Williams,  115 
Mass.  217.  Of  these  Heeney  v.  Sprague,  11  E.  I.  456,  23  Am. 
Eep.  502,  Vandyke  v.  Cincinnati,  1  Disn.  532,  and  Flynn  v. 
Can-ton  Co.,  40  Md.  312,  17  Am.  Eep.  603,  were  suits  for  dam- 
ages against  adjoining  property  holders  for  injuries  sustained 
by  reason  of  the  accumulation  of  snow  and  ice  upon  the  side- 
walks of  cities  which  the  owners  of  the  adjoining  property  were 
required  by  ordinance  to  remove,  and  had  failed  to  do  so. 

The  other  cases  were  of  a  similar  character,  and  all  of  them 
are  clearly  distinguishable  from  cases  founded  upon  the  vio- 
lations of  city  ordinances  for  the  protection  of  life  and  prop- 
erty, which  all  cities  in  this  state  have  the  right  to  pass,  as 
police  regulations,  such  as  the  moving  of  trains  within  their 
corporate  limits  at  an  excessive  rate  of  speed. 

The  city  ordinance  in  question  was  intended  for  the  protec- 
tion of  life  and  property  within  the  city,  and  all  persons  ^^^ 
while  moving  about  would  have  the  right  to  depend  upon  the 
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ordinance  being  observed,  and  to  govern  themselves  accord- 
ingly: Bott  V.  Pratt,  33  Minn.  323,  53  Am.  Eep.  47,  23  N.  W. 
237;  Wright  v.  Maiden  etc.  R.  R.  Co.,  4  Allen,  283;  Lane  v. 
Atlantic  "Works,  111  Mass.  136. 

"On  the  other  hand,  where  the  duties  enjoined  are  due 
to  the  municipality  or  to  the  public  at  large,  and  not  as 
composed  of  individuals,  a  different  rule  is  intended  to  ap- 
ply. This  is  well  illustrated  by  the  cases  of  Kirby  v.  Boyl- 
ston  Market  Assn.,  14  Gray,  249,  74  Am.  Dec.  683,  and 
Flynn  v.  Canton  Co.,  40  Md.  312,  323,  17  Am.  Rep.  603,  in 
which  it  was  held  that  the  owners  of  land  abutting  on  streets 
were  liable  to  the  city  alone  for  the  breach  of  ordinances  re- 
quiring such  owners  to  keep  sidewalks  clear  of  enow  and  ice 
and  in  good  repair,  and  that  they  were  not  liable  in  damages 
to  persons  injured  by  their  neglect  to  perform  the  duties  en- 
joined by  such  ordinances.  This  proceeds  upon  the  ground 
that  it  is  the  sole  duty  of  the  city  to  keep  the  streets  in  good 
repair,  and  clear  of  snow  and  ice.  The  work  done,  and  fines  or 
taxes  collected,  in  such  cases,  to  the  extent  thereof,  are  to  be 
considered  as  so  far  in  aid  of  the  city  in  the  discharge  of  its 
duty:  See,  also,  Taylor  v.  Lake  Shore  etc.  Ry.  Co.,  45  Mich. 
74,  40  Am.  Rep.  457,  7  N.  W.  728;  Heeney  v.  Sprague,  11  R.  I. 
456,  23  Am.  Rep.  502.  And  so,  also,  generally  of  ordinances  or 
statutes  relating  specially  to  duties  due  strictly  to  the  corpora- 
tion or  state. 

"The  analogy  between  statutes  and  the  ordinances  of  cities 
is,  of  course,  not  to  be  extended  beyond  the  proper  limits  of 
municipal  jurisdiction.  But  in  matters  properly  of  local  cogni- 
zance it  is  necessary  and  eminently  proper  that  such  power 
should  be  committed  to  the  municipality,  to  be  exercised 
through  ordinances  which  shall  be  subordinate  to  and  con- 
sistent with  the  general  laws,  or  in  proper  cases  be  authorized 
to  take  their  place:  Coole/s  Constitutional  Limitations,  *199. 
An  ordinance  which  a  municipal  corporation  is  authorized  to 
make  is  as  binding  on  all  persons  within  the  corporate  limits 
as  any  statute  or  other  laws  of  the  conmionwealth,  *"*''  and  all 
persons  interested  are  bound  to  take  notice  of  their  existence: 
Heland  v.  Lowell,  3  Allen,  407,  81  Am.  Dec.  670;  Vandine's 
Case,  6  Pick.  187,  17  Am.  Dec.  351;  Gilmore  v.  Holt,  4  Pick. 
257;  Johnson  v.  Simonton,  43  Cal.  242,  249";  Bott  v.  Pratt,  33 
Minn.  327,  53  Am.  Rep.  47,  23  N.  W.  237. 

A  broad  distinction  exists  between  the  ordinances  which  im- 
pose burdens  upon  individuals  or  corporations  for  the  accom- 


660  American  State  Reports,  Vol.  80.     [Missouri, 

modation  or  convenience  of  the  public,  such  as  the  improve- 
ment, repairing,  and  moving  snow  and  ice  from  the  sidewalk, 
and  ordinances  imposing  burdens  for  the  protection  of  life  and 
property:  Platte  etc.  Milling  Co.  v.  Dowell,  17  Colo.  376,  30 
Pac.  68. 

With  respect  to  streets  and  sidewalks  in  cities  the  duty  rests 
upon  the  municipalities  in  which  they  are  located  to  keep  them 
in  reasonably  safe  repair  for  travel,  and  for  failure  to  do  so, 
and  injury  sustained  by  reason  of  such  failure,  they  are  respon- 
sible in  damages,  but  no  such  burden  can  be  shifted  to  or  im- 
posed upon  any  person  or  property  holder  without  his  consent, 
because  in  no  sense  a  police  regulation,  while  the  regulation  of 
the  speed  of  trains  within  the  corporate  limits  of  cities  is  a 
police  regulation. 

The  same  ordinance  upon  which  the  Fath  case  was  predi- 
cated was  before  this  court  again  in  Senn  v.  Southern  Ry.  Co., 
108  Mo.  152,  18  S.  W.  1007.  The  case  last  mentioned  was  an 
action  for  damages  for  the  death  of  a  child,  by  its  parents,  al- 
leged to  be  due  to  the  negligence  of  the  driver  of  a  street  horse- 
car.  The  negligence  charged  was  the  failure  of  the  driver  to  ob- 
serve the  requirement  of  the  ordinance.  The  court,  on  page  153 
(108  Missouri),  said:  "The  objection  urged  is  to  that  part  of  the 
ordinance  which  requires  the  driver,  *on  the  first  appearance  of 
danger'  to  children  and  others,  to  stop  the  car  'in  the  quickest 
time  and  space  possible.'  The  same  ordinance  was  before  this 
court  in  Fath  v.  Tower  etc.  Ry.  Co.,  105  Mo.  537,  16  S.  W.  913. 
In  that  case  the  ordinance  was  held  valid  on  the  ground  that 
the  railroad  company  ®*®  obtained  its  right  to  use  the  streets 
of  the  city  under  a  contract,  by  which  it  agreed  to  be  governed 
by  such  ordinances  as  were  in  force,  or  might  thereafter  be 
enacted,  for  the  regulation  of  such  use.  In  this  case  the  record 
shows  no  contractual  relations  between  the  city  and  the  defend- 
ant railroad  company,  and  for  that  reason  the  rule  laid  down  in 
the  Fath  case  cannot  be  applied  in  this.  Whether  the  ordi- 
nance, in  imposing  upon  drivers  of  street-cars  a  higher  degree 
of  care  than  that  required  by  the  rules  of  the  common  law, 
would  be  so  unreasonable  and  oppressive  as  to  render  it  invalid 
as  a  police  regulation,  we  do  not  think  it  necessary  to  inquire 
in  this  case."  There  is  nothing  said  in  this  case  from  which 
it  can  even  be  inferred  that  the  doctrine  announced  in  the  Fath 
case  was  intended  to  be  approved. 

The  same  ordinance  was  again  before  this  court  in  Sanders 
T.  Southern  Electric  Ry.  Co.,  147  Mo.  411,  48  S.  W.  855,  in 


June,  1900.]    Jackson  t?.  Kansas  City  etc.  R.  R.  Co.        661 

which  the  Fath  case  was  followed.  There  is  there  cited  in  the 
opinion,  as  sustaining  that  view,  the  same  cases  referred  to  in 
the  Fath  case,  and  in  addition  thereto  Norton  v.  St.  Louis,  97 
Mo.  537,  11  S.  W.  242,  and  St.  Louis  v.  Connecticut  etc.  Life 
Ins.  Co.,  107  Mo.  92,  28  Am.  St.  Rep.  402,  17  S.  W.  637,  which 
were  also  actions  for  damages  against  abutting  property  holders 
for  injuries  alleged  to  have  been  sustained  by  the  plaintiffs 
therein,  by  reason  of  the  accumulation  of  ice  and  snow  upon  the 
sidewalks  of  the  city  which  the  owners  of  the  adjoining  prop- 
erty were  required  by  ordinance  to  remove,  and  had  failed  to  do 

60. 

What  is  claimed  to  be  the  doctrine  announced  by  the  Fath 
case  was  again  announced  in  Byington  v.  St.  Louis  R.  R.  Co., 
147  Mo.  673,  49  S.  W.  876,  and  Murphy  v.  Lindell  Ry.  Co.,  153 
Mo.  252,  54  S.  W.  442,  but  in  all  of  the  authorities  referred  to 
in  the  Missouri  cases  as  sustaining  the  rule  announced  in  the 
Sanders  case,  not  one  of  them,  except  that  case,  the  Fath,  Senn, 
Byington,  and  Murphy  cases,  was  bottomed  upon  the  violation 
of  an  ordinance  which  a  city  had  the  right  to  pass  as  a  police 
regulation. 

®^  The  city  of  West  Plains  had  the  power  under  its  char- 
ter to  abate  nuisances  and  provide  for  the  general  welfare,  and 
it  was  held  in  Bluedorn  v.  Missouri  Pac.  Ry.  Co.,  108  Mo.  439, 
32  Am.  St.  Rep.  615,  18  S.  W.  1103,  that  ordinances  of  cities 
regulating  the  speed  of  railroad  trains  are  police  regulations, 
and  that  the  power  to  regulate  them  need  not  be  given  in  ex- 
press terms,  but  may  be  implied  from  the  power  of  the  city 
to  abate  nuisances  and  provide  for  the  general  welfare. 

The  court  said :  "It  is  well  to  bear  in  mind  that  laws  and  or- 
dinances regulating  the  speed  of  railroad  trains  are  police  regu- 
lations purely:  Grube  v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  330,  14 
Am.  St.  Rep.  645,  11  S.  W.  736;  Knobloch  v.  Chicago  etc.  Ry. 
Co.,  31  Minn.  402, 18  K  W.  106;  Toledo  etc.  Ry.  Co.  v.  Deacon, 
63  111.  91;  Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  140,  62  Am. 
Dec.  625.  As  said  in  the  case  last  cited:  *This  police  power  of 
the  state  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.*  Indeed,  regulating  the  speed  of 
railroad  trains  is  one  of  the  many  instances  of  an  exercise  of  the 
police  power  given  by  Chief  Justice  Redfield  in  that  case.  The 
delegation  of  such  a  power  to  a  municipal  corporation  need  not 
be  given  in  express  terms.  Says  Judge  Dillon:  'Resulting  from 
the  power  over  streets,  and  to  protect  the  safety  of  citizens  and 
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their  property,  municipal  corporations,  in  the  absence  of  legis- 
lative restriction,  may  control  the  mode  of  propelling  cars  with- 
in their  limits,  may  prohibit  the  use  of  steam  power,  and  regu- 
late the  rate  of  speed*:  2  Dillon  on  Municipal  Corporations, 
4th  ed,,  sec.  713.  Speaking  of  the  power  of  a  city  to  prohibit 
the  propelling  of  cars  by  steam  through  a  city,  Redfield  says: 
*We  should  entertain  no  doubt  of  the  right  of  the  municipal  au- 
thorities of  a  city  or  large  town  to  adopt  such  an  ordinance 
without  any  special  legislative  sanction,  by  virtue  of  the  gen- 
eral supervision  which  they  have  over  the  police  of  their  re- 
spective jurisdictions':  2  Rediield  on  Railways,  5th  ed.,  578. 
In  «*«  Chicago  etc.  E.  R.  Co.  v.'Haggerty,  67  111.  113,  objec- 
tion was  made  to  an  ordinance  limiting  the  rate  of  speed  of 
trains  within  a  town  to  not  more  than  six  miles  per  hour,  on 
the  ground  that  the  town  had  no  authority  to  pass  it.  The 
town  had  no  express  authority  to  regulate  the  speed  of  railroad 
trains,  but  the  trustees  had  power  to  declare  what  should  be 
considered  a  nuisance,  and  to  prevent  and  remove  the  same, 
and  to  regulate  the  police  of  the  town,  and  to  make  such  ordi- 
nances as  the  good  of  the  inhabitants  might  require.  TJnder 
these  powers,'  says  the  court,  'we  think  the  town  possessed  the 
authority  so  to  order  the  use  of  private  property  within  its 
limits  as  to  prevent  its  proving  dangerous  to  the  safety  of  the 
persons  and  property  of  citizens;  and  we  view  the  ordinance 
in  question  as  but  a  police  regulation  for  the  preservation  of 
the  safety  of  persons  and  property,  the  adoption  of  which  was 
no  more  than  a  fair  exercise  of  the  police  power  vested  in  the 
town.' " 

The  same  rule  was  announced  in  Merz  v.  Missouri  Pac.  Ry. 
Co.,  88  Mo.  672,  and  in  Grube  v.  Missouri  Pac.  Ry.  Co.,  98  Mo. 
330,  14  Am.  St.  Rep.  645,  11  S.  W.  736. 

It  was  held  in  Mason  v.  Shawneetown,  77  111.  533,  that  where 
an  incorporated  city  or  town  is  vested  by  the  legislature  with 
power  to  pass  ordinances,  an  ordinance  enacted  by  the  legisla- 
tive branch  of  the  corporation,  in  pursuance  of  such  grant,  and 
within  the  power  conferred,  has  the  force  and  effect  of  a  law 
passed  by  the  legislature,  and  cannot  be  regarded  otherwise  than 
a  law  of,  and  within,  the  corporation. 

That  case  was  followed  with  approval  in  the  case  of  Hayes 
V.  Michigan  Cent.  R.  R.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  Rep. 
369. 

The  city  of  "West  Plains  having  the  power  to  pass  the  ordi- 
nance   in    question,  did  a  right  of    action  accrue  to  plaintiff 
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thereon  by  reason  of  its  violation  and  consequent  death  of  her 
husband,  if  he  was  not  guilty  of  negligence  contributing  there- 
to? 

^*  "The  violation  of  a  statute  or  ordinance  regulating  the 
speed  of  vehicles,  horses,  or  trains  ....  is  such  a  breach  of 
duty  as  may  be  made  the  foundation  of  an  action  by  any  person 
belonging  to  the  class  intended  to  be  protected  by  such  a  regu- 
lation, provided  he  is  specially  injured  thereby These 

principles  apply,  not  only  where  the  statute  or  ordinance  de- 
clares that  persons  violating  it  shall  be  liable  for  any  damage 
sustained  by  reason  of  its  breach,  but  also  where  it  contains 
no  such  provisions,  and  simply  imposes  a  penalty  by  way  of  fine 
or  otherwise,  for  disobedience":  1  Shearman  and  Eedfield  on 
Negligence,  5th  ed.,  sec.  13. 

Karle  v.  Kansas  City  etc.  E.  R.  Co.,  55  Mo.  476,  was  an  ac- 
tion by  plaintiff  for  damages  for  the  death  of  her  husband, 
whom  she  alleged  was  killed  by  the  negligence  of  defendant  in 
running  its  train  within  the  city  of  St.  Joseph,  where  the  acci- 
dent occurred,  in  violation  of  the  ordinance  of  the  city,  and  it 
was  held  that  in  so  doing  it  was  negligence  per  se,  and  that 
plaintiff  was  entitled  to  recover  in  the  absence  of  evidence  that 
her  husband  was  guilty  of  contributory  negligence. 

Keim  v.  Union  Ry.  etc.  Co.,  90  Mo.  314,  2  S.  W.  437,  was  the 
same  kind  of  case,  and  the  same  rule  was  announced.  So,  also, 
were  Neier  v.  Railroad  Co.,  12  Mo.  App.  35;  Eswin  v.  St.  Louis 
etc.  Ry.  Co.,  96  Mo.  290,  9  S.  W.  577;  Schlereth  v.  Missouri  Pac. 
Ry.  Co.,  96  Mo.  509,  10  S.W.  66;  Grube  v. Missouri  Pac.  Ry.  Co., 
98  Mo.  330,  14  Am.  St.  Rep.  645,  11  S.  W.  736;  Kellny  v.  Mis- 
souri Pac.  Ry.  Co.,  101  Mo.  67, 13  S.  W.  806;  Murray  v.  Missouri 
Pac.  Ry.  Co.,  101  Mo.  236,  20  Am.  St.  Rep.  601,  13  S.  W.  817; 
Drain  v.  St.  Louis  etc.  Ry.  Co.,  86  Mo.  574;  Hanlon  v.  Missouri 
Pac.  Ry.  Co.,  104  Mo.  381,  16  S.  W.  233;  Dickson  v.  Missouri 
Pac.  Ry.  Co.,  104  Mo.  491,  16  S.  W.  381;  Gratiot  v.  Missouri 
etc.  Ry.  Co.,  116  Mo.  450,  21  S.  W.  1094;  Prewitt  v.  Missouri 
etc.  Ry.  Co.,  134  Mo.  615,  36  S.  W.  667,  in  which  Macfarlane, 
J.,  concurred. 

In  Brannock  v.  Elmore,  114  Mo.  55,  21  S.  W.  451,  in  which 
it  was  held  that  the  plaintiff  might  maintain  an  action  against 
the  defendant  for  personal  injuries  sustained  by  reason  of  the 
blasting  of  rock  by  him  in  violation  of  an  ordinance  of  the  city 
in  which  the  injury  occurred,  Judge  Macfarlane  ®*^  wrote  the 
opinion,  as  well,  also,  as  in  the  case  of  Senn  v.  Southern  Ry. 
Co.,  108  Mo.  153,  18  S.  W.  1007,  and  concurred  in  the  opinion 
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in  the  case  of  Bluedom  v.  Missouri  Pac.  Ey.  Co.,  108  Mo.  439, 
32  Am.  St.  Kep.  615,  18  S.  W.  1103,  thereafter  decided  at  the 
same  term,  while  Sherwood,  J.,  who  wrote  the  opinion  in  Path's 
case,  also  wrote  the  opinion  in  Schlereth's  case  and  concurred 
in  the  opinion  in  Prewitt  v.  Missouri  etc.  Ry.  Co.,  134  Mo.  615, 
36  S.  W.  667,  all  of  which,  that  is,  Schlereth  v.  Missouri  Pac. 
Ry.  Co.,  96  Mo.  509,  10  S.  W.  66,  Bluedom  v.  Missouri  Pac. 
Ry.  Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103,  and 
Prewitt  V.  Missouri  etc.  Ry.  Co.,  134  Mo.  615,  36  S.  W.  667, 
are  adverse  to  what  is  claimed  to  be  the  rule  announced  in 
Path's  case,  which  clearly  indicates  that  they  did  not  intend 
to  follow  the  rule  announced  in  that  case,  even  if  it  is  as  con- 
tended l}y  defendant. 

All  of  these  decisions  are  in  direct  conflict,  and  irreconcilable 
with  the  rule  announced  in  Path's  case,  and  subsequent  cases 
in  which  it  has  been  followed. 

In  Hayes  v.  Michigan  Cent.  R.  R.  Co.,  Ill  TJ.  S.  228,  4  Sup. 
Ct.  Rep.  369,  it  was  held  that  an  individual  who  was  injured 
by  the  engine  and  cars  of  a  railroad  company  in  consequence  of 
its  failure  to  observe  the  ordinances  of  a  municipality  while 
operating  and  running  its  trains  therein  might  maintain  an  ac- 
tion against  the  company  predicated  upon  the  violation  of  the 
ordinance. 

It  is  held  by  the  supreme  court  of  Georgia  in  Western  etc. 
Ry.  Co.  V.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7  S.  E.  912, 
and  in  Central  R.  R.  Co.  v.  Curtis,  87  Ga.  416,  13  S.  E.  757, 
that  the  violation  of  a  city  ordinance  regulating  the  speed  and 
management  of  railroad  trains  within  the  corporate  limits  of  a 
city  is  negligence  per  se,  and  that  a  person  sustaining  injuries 
by  reason  thereof  may  maintain  an  action  against  the  company 
for  the  damages  sustained  by  reason  of  the  violation  of  the 
ordinance.  The  same  rule  is  announced  in  Philadelphia  etc. 
R.  R.  Co.  V.  Stebbing,  62  Md.  504,  and  in  1  Thompson  on  the 
Law  of  Negligence,  sec.  8,  p.  505.  To  the  same  effect  are 
Correll  v.  Burlington  etc.  R.  R.,  38  Iowa,  120,  18  Am.  Rep. 
22;  Toledo  etc.  Ry.  Co.  v.  Deacon,  63  111.  91;  Pennsylvania 
Co.  V.  Henbil,  70  Ind.  569,  36  Am.  Rep.  188;  Chicago  etc.  R.  R. 
Co.  V.  Reidy,  66  111.  45;  Terre  Haute  etc.  R.  R.  Co.  v.  Voelker, 
129  111.  540,  22  N.  E.  20;  Piper  v.  *»»  Chicago  etc.  Ry.  Co., 
77  Wis.  247,  46  N.  W.  165;  Houston  etc.  R.  R.  Co.  v.  Terry,  42 
Tex.  451. 

It  was  upon  the  same  principle  that  it  was  held  in  Siemers 
V.  Eisen,  54  Cal.  418,  that  a  person  who  was  injured  by  a 
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runaway  horse,  left  unfastened  in  the  street  of  a  city  in  viola- 
tion of  an  ordinance  of  the  city,  might  maintain  an  action  on 
the  ordinance  against  the  person  so  leaving  him  for  the  injury 
sustained:  See,  also,  Bott  v.  Pratt,  33  Minn.  323,  53  Am.  Rep. 
47,  23  N.  W.  237;  Wright  v.  Railroad,  27  111.  App.  200. 

Besides,  the  rule  announced  in  Karle  v.  Kansas  City  etc.  Ry. 
Co.,  55  Mo.  476,  and  subsequent  cases,  has  been  adhered  to  for 
over  twenty-five  years,  and  followed  in  subsequent  cases  by  this 
court.  A  number  of  cases  are  now  depending  in  this  court 
which  were  brought  in  reliance  upon  those  adjudications,  and 
if  the  doctrine  of  stare  decisis  was  ever  invoked  it  does  seem 
to  me  that  it  should  be  done  in  this  case. 

"It  is  held  in  New  York  and  Pennsylvania  that  the  viola- 
tion of  a  statute  or  ordinance  of  this  kind  is  not  negligence  as 
matter  of  law,  but  only  *some  evidence  of  negligence'":  1 
Shearman  and  Redfield  on  Law  of  Negligence,  5th  ed.,  sec.  13; 
but  the  great  weight  of  authority  is  the  other  way. 

The  violation  of  such  ordinances  being  negligence  per  se,  it 
logically  follows  that  actions  for  damages  for  their  violation 
may  be  based  thereon. 

No  human  agency,  not  designed  for  the  purpose,  is  so  de- 
structive of  life  and  property  as  locomotive  engines  and  cars 
while  running  at  a  rapid  rate  of  speed,  and  when  authorized  to 
do  so  by  their  charters,  it  is  not  only  their  right,  but  it  is  the 
duty,  of  cities  and  towns  to  pass  such  reasonable  ordinances  regu- 
lating the  speed  of  trains  of  cars  within  their  corporate  limits, 
as  may  be  necessary  for  their  protection,  and  when  passed  such 
ordinances,  being  police  regulations,  have  the  same  force  and 
effect  that  legislative  acts  have,  upon  which  actions  for  damages 
sustained  by  reason  of  their  violation  may  be  maintained  even 
though  the  ***  railroad  company  against  which  the  action  may 
be  brought  never  contracted  to  be  responsible  for  such  damages. 

It  follows  from  what  has  been  said  that  the  city  of  West 
Plains  had  the  power  to  pass  the  ordinance,  that  it  is  valid,  and 
that  the  petition  states  a  cause  of  action. 

Defendant  also  insists  that  there  was  no  competent  evidence 
tending  to  show  a  violation  of  the  ordinance  by  those  in  charge 
of  the  train,  or  that  any  such  violation  was  the  cause  of  the 
accident.  There  was,  we  think,  some  evidence  tending  to  show 
that  at  the  time  of  the  accident  the  train  which  caused  the  in- 
jury was  running  in  excess  of  the  rate  of  speed  prescribed  by 
the  ordinance,  and  whether  such  violation  was  the  cause  of  the 
injury  or  not  was  a  question  of  fact  to  be  determined  by  the 
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jury.  And  although  deceased  was  a  trespasser,  it  was  defend- 
ant's duty  not  to  negligently  injure  him. 

A  number  of  objections  are  made  to  the  action  of  the  court 
in  admitting  evidence  on  the  part  of  plaintiff,  but  they  seem 
to  be  rather  technical,  and  certainly  would  not  justify  a  re- 
versal of  the  judgment  upon  that  ground. 

The  first  instruction  given  on  the  part  of  plaintiff  is  criticised 
upon  several  grounds,  among  which  are  that  it  ignored  the  con- 
tributory negligence  of  Jackson,  and  predicated  plaintiff's  right 
to  recover  altogether  upon  the  negligence  of  defendant  in  run- 
ning its  train  that  caused  the  injury  at  a  rate  of  speed  in  excess 
of  that  prescribed  by  ordinance,  and  because  it  did  not  inform 
the  jury  as  to  wliat  lack  of  reason  and  understanding  would 
excuse  deceased  from  the  effects  of  his  own  carelessness.  The 
evidence  did  not,  we  think,  warrant  this  instruction.  While 
it  showed  that  Jackson's  mind  and  body  were  impaired  by  old 
age,  it  did  not  show  that  he  was  devoid  of  reason  and  under- 
standing. It  did,  however,  show  that  his  mind  was  very  much 
impaired,  and  that  he  could  not  remember  localities,  but  this 
was  far  short  of  showing  that  he  had  no  mind  at  all  as  implied 
by  ®^*  the  instruction,  and  the  law  required  of  him  care  and 
caution  commensurate  with  his  mental  condition. 

This  instruction  for  these  reasons  is  vicious,  and  should  not 
have  been  given. 

Plaintiff's  second  instruction  is  challenged  upon  the  ground 
that  it  w^as  a  comment  upon  the  evidence,  in  that  it  directed 
the  jury  to  take  into  consideration  the  impaired  condition  of 
the  mind  and  mental  faculties  of  deceased  in  determining 
whether  or  not  he  was  guilty  of  negligence,  thereby  giving  un- 
due importance  to  those  facts.  While  the  general  rule  is  that 
an  instruction  should  not  single  out  particular  facts,  and  there- 
by give  undue  importance  to  them,  as  the  only  excuse  for  the 
conduct  of  deceased  in  attempting  to  cross  the  track  in  front 
of  the  train  was  the  want  of  capacity  to  see  and  to  appreciate 
the  danger  in  so  doing,  it  was  not  prejudicial  error,  and  the 
judgment  should  not  be  reversed  upon  that  ground. 

We  are  unable  to  see  the  force  of  the  objection  to  plaintiff's 
third  instruction,  which  is  also  challenged  by  defendant. 

The  first  instruction  asked  by  defendant  should  have  been 
given,  for  even  though  defendant  may  have  been  running  its 
train  in  violation  of  the  ordinance,  and  in  so  doing  have  been 
guilty  of  negligence  per  se,  still,  before  plaintiff  was  entitled  to 
recover,  it  was  necessary  for  her  to  show  that  the  death  of  her 
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husband  was  caused  by  the  excessive  rate  of  speed  of  the  train: 
Kelley  v.  Hannibal  etc.  R.  E.  Co.,  75  Mo.  142;  Bluedom  v. 
Missouri  Pac.  Ry.  Co.,  131  Mo.  258,  25  S.  W.  943;  Prewitt  v. 
Missouri  etc.  Ry.  Co.,  134  Mo.  627,  36  S.  W.  667. 

We  think  that  the  second  instruction  asked  by  defendant 
should  have  been  given  as  asked,  for  the  engineer  had  the  right 
to  presume  that  Jackson  was  in  the  possession  of  all  his  senses, 
and  possessed  of  suflicient  intelligence  to  avoid  danger,  in  the 
absence  of  evidence  to  the  contrary,  and  if  he  was  in  a  place  of 
safety  before  he  stepped  upon  the  track,  and  when  the  en- 
gineer first  discovered  him,  then  the  engineer  ®*®  had  the 
right  to  presume  that  he  would  not  go  onto  the  track  in 
front  of  the  approaching  train,  and  while  Jackson  had  the  right 
to  presume  that  defendant  would  not  run  its  train  through  the 
city  of  West  Plains  in  excess  of  the  rate  of  speed  prescribed  by 
ordinance,  the  engineer  was  not  required  to  make  any  effort  to 
stop  the  train  until  he  discovered  that  Jackson  intended  to  or 
was  starting  to  go  upon  the  track;  then  it  was  his  duty  to  use 
all  reasonable  means  at  his  command,  consistent  with  the  safety 
of  the  train  and  its  passengers,  to  avoid  injuring  him:  Candee 
V.  Kansas  City  etc.  Ry.  Co.,  130  Mo.  151,  31  S.  W.  1029;  Maloy 
V.  Wabash  etc.  Ry.  Co.,  84  Mo.  270;  Boyd  v.  Wabash  etc.  Ry. 
Co.,  105  Mo.  381,  16  S.  W.  909. 

In  conclusion,  we  are  unable  to  agree  that  plaintiff  was  guilty 
of  any  negligence  contributing  directly  or  indirectly  to  the 
death  of  her  husband.  They  were  poor,  and  she,  although  far 
advanced  in  years,  was  attending  to  her  household  duties,  and 
after  washing  up  her  breakfast  dishes,  was  temporarily  absent 
at  a  grocery  store  in  the  city  to  get  something  for  dinner,  and 
during  her  absence,  which  was  for  a  short  space  of  time,  her 
husband,  whom  she  had  left  at  home,  left  there,  and  went  up 
the  railroad  track,  and  was  killed,  which  she  learned  when  she 
started  to  look  for  him  after  she  got  home. 

While  there  was  evidence  tending  to  show  that  deceased  was 
disposed  to  wander  away  from  home,  there  was  none  showing 
that  he  was  inclined  to  go  to  any  particular  place,  or  to  places 
of  danger.  There  was  no  negligence  upon  her  part  which 
should  bar  her  recovery. 

For  these  considerations  we  reverse  the  judgment  without 
remanding  the  cause. 

Gantt,  P.  J.,  concurs. 
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Sherwood,  J.,  concurs  in  all  tliat  is  said,  with  the  exception 
of  what  is  said  in  regard  to  the  Fath  case,  from  which  he  dis- 
sents. 


RAILROADS— UNLAWFUL  SPEED.— Though  a  person  trespass- 
ing on  a  railway  track  is  injured  by  a  train  running  at  a  rate  of 
speed  forbidden  by  ordinance,  he  must,  to  entitle  him  to  recover, 
prove  that  his  injury  was  caused  by  the  rate  of  speed,  without 
contributory  negligence  on  his  OTvn  part:  Reidel  v.  Philadelphia 
etc.  R,  R.  Co.,  87  Md.  153,  67  Am.  St.  Rep.  328,  39  Atl.  507.  See,  too. 
Southern  Ry.  Co.  v.  Prather,  119  Ala.  588,  72  Am.  St  Rep.  949,  24 
South.  836. 

RAILROADS— PERSONS  ON  TRACK.— An  engineer  who  sees  a 
person  walking  along  or  across  the  track  in  front  of  his  engine  has 
a  right  to  assume  that  he  is  a  reasonable  person  and  will  get  out 
of  the  way  of  harm  before  the  engine  reaches  him:  Deans  v.  Wil- 
mington etc.  R.  R.  Co.,  107  N.  C.  686,  22  Am.  St.  Rep.  902,  12  S.  E. 
77;  Burg  v.  Chicago  etc.  Ry.  Co.,  90  Iowa,  106,  48  Am.  St  Rep.  419, 
57  N.  W.  680.  See,  too,  Mack  v.  South  Bound  B.  R.  Co.,  52  S.  O. 
323,  68  Am.  St  Rep.  913,  29  S.  B.  905. 
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COUNCIL  BLUFFS  SAVINGS  BANK  v.  SMITH. 
[59  Neb.  90,  80  N.  W.  270.] 

HOMESTEADS— ACKNOWLEDGMENT  OF  MORTGAGE.— 
The  homestead  of  a  married  person  cannot  be  encumbered  by  a 
mortgage  not  acknowledged  by  both  husband  and  wife. 

ACKNOWLEDGMENTS— IMPEACHMENT.— The  certificate 
of  an  officer  having  authority  to  tal^e  aclsnowledgments  cannot  be  im- 
peached by  showing  that  his  duty  was  irregularly  performed.  Such 
certificate  is,  in  the  absence  of  fraud,  conclusive  in  favor  of  those 
who  In  good  faith  rely  upon  it. 

ACKNOWLEDGMENTS  —  CONCLUSIVENESS  OF  —  MAR- 
RIED WOMEN,— If  a  married  woman  appears  before  a  notary 
public  for  the  purpose  of  aclinowledging  a  deed  or  mortgage,  and 
does  In  some  manner  attempt  to  do  what  the  law  requires  to  be 
done,  the  officer's  certificate  is,  in  the  absence  of  fraud,  conclusive 
of  the  facts  therein  stated  as  regards  innocent  purchasers. 

W.  E.  Reed,  for  the  appellants. 

S.  0.  Campbell,  J.  Nichols,  and  Powers  &  Hays,  for  the  ap- 
pellee. 

•*  SULLIVAN,  J.  This  is  an  appeal  from  a  judgment  of 
the  district  court  foreclosing  two  real  estate  mortgages.  One 
of  the  appellants  ®^  is  the  wife  of  J.  M.  Smith,  and  the  other 
is  the  wife  of  Albert  V.  Smith.  J.  M.  and  Albert  V.  were  en- 
gaged in  mercantile  business  in  the  city  of  Madison  under 
the  firm  name  of  Smith  Brothers.  They  became  indebted  in 
the  sum  of  sixteen  hundred  and  forty-six  dollars  and  forty 
cents  to  the  firm  of  Groneweg  &  Schoentgen,  of  Council  Bluffs, 
Iowa;  and  on  February  12,  1895,  being  requested  to  pay  or  se- 
cure the  claim,  promised,  if  their  wives  would  join  them,  to 
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execute  mortgages  on  their  respective  homesteads.  Thereupon 
negotiable  notes  representing  the  indebtedness  were  signed  by 
the  Smiths,  and  two  mortgages  to  secure  the  same  were  made 
out.  Each  mortgage  covered  the  family  homestead  of  one  of 
the  parties.  The  instruments  were  handed  to  S.  0.  Camp- 
bell, a  notary  public,  who  called  next  day  on  the  appellants 
to  secure  their  signatures  and  acknowledgments.  It  is  con- 
ceded that  appellants  signed  the  mortgages  when  presented  to 
them  by  the  notary,  but  it  is  denied  that  there  was  any  formal 
acknowledgment  of  either  instrument.  The  evidence  is  some- 
what conflicting,  but  the  trial  court  was  justified  in  finding,  and 
we  presume  did  find,  that  each  of  the  appellants  executed  the 
mortgage  on  her  homestead  voluntarily,  with  knowledge  of 
Campbell's  official  character,  understanding  the  purpose  for 
which  he  was  present,  and  realizing  fully  the  probable  conse- 
quence of  her  act.  That  the  plaintiff,  the  Council  Bluffs  Sav- 
ings Bank,  purchased  the  notes  in  good  faith,  before  maturity, 
and  became  the  assignee  and  owner  of  the  mortgages  was  ex- 
pressly admitted  on  the  trial.  It  is  claimed,  and  is  doubtless 
true,  that  the  appellants  yielded  reluctant  consent  to  the  giving, 
of  the  mortgages;  and  it  is  possible  that  one  of  them  was  in- 
duced to  consent  because  she  believed  her  husband's  statement 
that  the  creditors  would  take  the  property  anyway.  But  how- 
ever that  may  be,  the  fact  remains  that  in  the  end  the  execu- 
tion of  each  of  the  mortgages  was  a  deliberate  and  voluntary  act, 
the  performance  of  which  is  authenticated  in  the  manner  re- 
quired by  law.  About  this  there  is  no  dispute.  The  action  is 
not  defended  on  the  theory  that  the  mortgages  were  made  **^ 
and  delivered  under  circumstances  that  would  render  them  in- 
effective regardless  of  the  homestead  character  of  the  mort- 
gaged property. 

The  contention  of  appellants,  as  we  understand  it,  is  that 
there  was  in  fact  no  conventional  acknowledgment  of  the  mort- 
gages (no  assent  in  legal  form  to  the  validity  of  the  instru- 
ments), and  that  they  are,  therefore,  void  under  the  provisions 
of  section  4,  chapter  36,  of  the  Compiled  Statutes  of  1897,  which 
declares:  "The  homestead  of  a  married  person  cannot  be  con- 
veyed or  encumbered  unless  the  instrument  by  which  it  is  con- 
veyed or  encumbered  is  executed  and  acknowledged  by  both 
husband  and  wife."  It  must,  we  think,  be  conceded  that  the 
evidence,  if  competent,  is  sufficient  to  show  that  neither  of  the 
appellants  declared  in  terms  to  the  notary  that  the  execution 
of  the  mortgage  was  her  voluntary  act  and  deed.     The  cir- 
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cumstances  seemed  to  indicate  that  the  formality  was  alto- 
gether superfluous  and  might  with  propriety  be  waived.  The 
conduct  of  the  parties,  and  what  they  said  at  the  time  they  exe- 
cuted the  instruments,  so  clearly  denoted  their  purpose  that  it 
naturally  appeared  to  them  and  to  the  notary  that  a  formal 
characterization  of  their  acts  was  unnecessary.  There  is  no 
pretense  that  the  notary  acted  in  bad  faith,  or  that  there  was 
any  artifice  in  his  failure  to  observe  the  customary  practice  in 
taking  acknowledgments.  Undoubtedly,  all  parties  to  the  trans- 
action did  what  was  believed  to  be  necessary  to  make  the  mort- 
gages valid  liens  upon  the  property  therein  described.  The  at- 
tempt to  repudiate  them  is  the  result  of  an  afterthought.  On 
the  established  facts,  it  is  quite  clear  that  the  notary's  certificates 
cannot  be  impeached,  and  that  the  evidence  offered  to  dispute  the 
recitals  of  fact  therein  contained  must  be  rejected.  The  general 
rule  is,  that  the  certificate  of  an  officer  having  authority  to 
take  acknowledgments  cannot  be  overthrown  by  showing  that 
his  duty  was  irregularly  performed.  He  is  the  person  desig- 
nated by  the  statute  to  certify  to  the  due  execution  of  deeds, 
mortgages,  and  other  instruments  affecting  **^  the  title  to  real 
property,  and  his  official  certificate,  in  regular  form,  is,  in  the 
absence  of  fraud,  conclusive  in  favor  of  those  who  in  good  faith 
rely  upon  it.  Any  other  rule  would  work  incalculable  mischief. 
It  would  open  wide  the  door  to  fraud  and  perjury,  and  make 
recorded  acknowledgments  a  snare  to  persons  dealing  with  land 
on  the  faith  and  credit  of  the  public  records:  See  Banning  v. 
Banning,  80  Cal.  271, 13  Am.  St.  Kep.  156,  22  Pac.  210;  Lowell 
V.  Wren,  80  111.  238;  Louden  v.  Blythe,  16  Pa.  St.  532,  55  Am. 
Dec.  527;  Kollins  v.  Menager,  22  W.  Va.  461 ;  Baldwin  v.  Snow- 
den,  11  Ohio  St  203,  78  Am.  Dec.  303 ;  Moore  v.  Fuller,  6  Or. 
272,  25  Am.  Rep.  524;  Tichenor  v.  Yankey,  89  Ky.  508,  12  S. 
W.  947;  Johnston  v.  Wallace,  53  Miss.  331,  24  Am.  Rep.  699; 
Pool  V.  Chase,  46  Tex.  207;  Jinwright  v.  Nelson,  105  Ala.  399, 
17  South.  91.'  "For  reasons  of  public  policy,  and  to  protect 
innocent  purchasers,''  say  the  supreme  court  of  West  Virginia, 
"it  has  been  uniformly  held  that  when  a  married  woman  ap- 
pears before  a  justice  of  the  peace  for  the  purpose  of  acknowl- 
edging a  deed,  and  does  in  some  manner  attempt  to  do  what  the 
law  requires  to  be  done,  the  certificate  is  conclusive  of  the  facta 
therein  stated  as  regards  innocent  purchasers":  See  Pickens  v. 
Knisely,  29  W.  Va.  1,  6  Am.  St.  Rep.  622,  11  S.  E.  932.  In 
Jones  on  Mortgages,  section  500,  the  rule  is  stated  as  follows: 
"As  to  statements  of  fact  contained  in  a  certificate  of  acknowl- 
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edgment  which  is  regular  in  form,  such,  for  instance,  as  the 
fact  that  the  grantor  appeared  and  acknowledged  the  execu- 
tion of  the  instrument,  they  can  only  be  impeached  for  fraud. 
Evidence  which  is  merely  in  contradiction  of  the  facts  certified 
to  will  not  be  received."  The  question  has  been  before  this  court 
in  several  cases.  In  Pereau  v.  Frederick,  17  Neb.  117,  22  N.  W. 
235,  it  was  held  that  "a  certificate  of  acknowledgment  of  a  deed 
or  mortgage  is  prima  facie  correct  and  cannot  be  impeached  ex- 
cept for  fraud,  collusion  or  imposition."    In  Phillips  v.  Bishop, 

35  Neb.  487,  53  N.  W.  375,  it  is  said  that  the  formal  attesta- 
tion of  an  acknowledging  officer  can  be  overthrown  "only  by 
clear,  convincing,  and  satisfactory  proof  that  the  certificate  is 
false  and  fraudulent."     To  the  same  effect  is  Barker  v.  Aver}'^, 

36  Neb.  699,  54  N.  W.  989.  It  appearing  in  this  case  that  there 
was  what  may  be  considered  an  irregular  acknowledgment, 
®*  that  the  notary  acted  in  good  faith,  and  that  the  appellants 
intended  by  signing  the  mortgages  in  his  presence  to  make  them 
valid  liens  upon  their  homesteads,  the  conclusion  is  unavoidable 
that  the  judgment  of  the  district  court  is  right  and  must  be 
affirmed. 


ACKNOWLEDGMENT.— A  MORTGAGE  ON  A  HOMESTEAD  Is 
void  if  not  aclcnowledged:  Havemeyer  v.  Dalin,  48  Neb.  536,  58  Am. 
St.  Rep.  706,  67  N.  W.  489;  or  if  not  signed  and  aclcnowledged  by 
the  wife  as  required  by  statute:  Smith  v.  Pearce,  85  Ala.  264,  7  Am. 
St.  Rep.  44,  4  South.  616. 

ACKNOWLEDGMENT.— ON  THE  CONCLUSIVENESS  of  certifi- 
cates of  acknowledgments,  see  the  monographic  note  to  American 
Freehold  etc.  Co.  v.  Thornton,  54  Am.  St.  Rep.  150-159.  If  a  mar- 
ried woman  appears  before  an  officer  for  the  purpose  of  making  an 
acknowledgment,  and  attempts  to  do  in  some  manner  what  the  law 
requires,  the  certificate  is  conclusive  of  the  facts  therein  stated: 
Pickens  v.  Knisely,  20  W.  Va.  1,  6  Am.  St.  Rep.  622,  11  S.  B.  932. 
Compare  Wheelock  t.  Cavltt,  91  Tex.  679,  66  Am.  St  Rep.  920,  45 
S.  W.  796. 
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OMAHA  BOTTLING  COMPANY  v.  THEILEB. 
[59  Neb.  257,  80  N.  W.  821.] 

TRIAL— EVIDENCE— PLEADING— Plaintiff  must  establish 
his  case  by  a  preponderance  of  evidence,  and  defendant  cannot  be 
deprived  of  his  right  to  compel  him  to  do  so  by  an  amendment  of 
the  petition  after  trial  and  verdict 

MASTER  AND  SERVANT— RISKS  OF  EMPLOYMENT.— 
INFANTS,  like  adults,  assume  the  ordinary  risks  of  the  service  in 
which  they  engage. 

MASTER  AND  SERVANT  —  INFANT  EMPLOYES  are  en- 
titled to  warnings  of  dangers  whicb,  on  account  of  their  youth  and 
inexperience,  they  do  not  fully  comprehend,  and  if  such  warning  is 
not  given,  or  if  it  be  inadequate,  the  master  Is  in  fault,  and  must 
answer  for  the  consequences. 

MASTER  AND  SERVANT  —  MACHINERY  AND  APPLI- 
ANCES.—The  measure  of  a  masters  duty  to  his  servants  is  the  care 
required  by  the  usual  and  ordinary  usage  of  the  business,  and  he 
is  not  negligent  in  the  conduct  thereof  if  he  uses  such  machinery 
and  appliances  as  are  in  common  and  general  use.  Hence,  If  a 
servant,  aware  of  the  risks  and  dangers  Incident  to  the  business 
thus  conducted,  sustains  an  injuiy,  he  is  not  entitled  to  recover, 
unless  the  master  is  otherwise  negligent 

MASTER  AND  SERVANT— RISKS  OF  EMPLOYMENT— 
DUTY  TO  WARN  OF. — If  a  servant,  whether  adult  or  minor,  from 
the  length  and  character  of  previous  service  and  experience,  may 
be  presumed  to  know  the  ordinary  risks  attending  the  proper  con- 
duct of  the  business  In  which  he  is  employed,  be  Is  not  entitled,  as 
an  absolute  right,  to  notice  and  warnings  of  the  ordinary  hazards 
and  latent  dangers  attending  the  business.  The  master  Is  required, 
under  such  circumstances,  to  do  only  what  a  prudent  master  would 
naturally  do. 

A.  S.  Ritchie,  for  the  appellant. 

T.  J.  Mahoney,  for  the  appellee. 

2«i  SULLIVAN,  J.  Michael  Theiler,  a  minor,  brought  this 
action  in  the  district  court  to  recover  damages  of  the  Omaha 
Bottling  Company  on  account  of  an  injury  to  his  right  eye  re- 
sulting from  the  explosion  of  a  bottle  filled  with  carbonated 
cider.  The  plaintiff,  when  injured,  was  in  the  service  of  the 
defendant,  a  corporation,  engaged  in  the  business  of  manufac- 
turing soda  water,  mineral  waters,  "patent  cider,'*  and  other 
aerated  beverages.  He  was  about  twenty  years  of  age  at  the 
time  of  the  accident,  and  had  worked  for  the  company  in  its  bot- 
tling department  during  the  greater  portion  of  the  five  preceding 
years.  In  1894  he  had  charge  and  supervision  of  the  business 
for  nearly  nine  monthe.  In  1895,  after  being  out  of  defend- 
ant's service  for  a  short  time,  he  was  employed  as  an  ordinary 
hand,  and  was  injured  while  bottling  cider  charged  with  car- 
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bonic  acid  gas  under  a  pressure  of  eighty  pounds  to  the  square 
inch.  In  the  original  petition  it  was  alleged  as  negligence  that 
the  defendant  had  failed  to  provide  a  suitable  screen  for  the  bot- 
tles which  were  being  filled  at  the  time  of  the  explosion.  After 
the  verdict  was  returned  the  following  amendment  was  added 
by  leave  of  court :  "That  at  said  time  plaintiff  was  inexperienced 
in  the  work  of  bottling  said  drink,  and  was  uninstructed  there- 
in; that  he  was  at  said  time  using  the  appliances  furnished  by 
defendant  in  obedience  to  the  requirements  of  defendant,  and 
did  not  know,  or  have  means  of  knowledge,  of  any  danger  in 
using  said  appliances,  but  believed  the  same  reasonably  safe, 
though  as  a  matter  of  fact  they  were  not,  as  defendant  well 
knew.'*  The  action  of  the  court  in  admitting  this  amendment 
by  the  postern  gate  was  unwarranted  and  cannot  be  sustained. 
The  case  was  submitted  to  the  jury  on  the  theory  that  the  failure 
of  the  defendant  to  furnish  the  plaintiff  with  a  proper  screen 
for  the  cider  bottles  might,  under  the  circumstances  disclosed 
at  the  trial,  constitute  actionable  negligence.  The  jury  were, 
in  substance,  ^®*  instructed  that,  unless  contributory  negligence 
was  shown,  they  might  find  for  the  plaintiff,  if  the  alleged  neg- 
ligence was  established  by  a  preponderance  of  the  evidence. 
Was  this  instruction  correct  when  considered  with  reference  to 
the  negligence  charged  in  the  amendment?  Clearly  not.  The 
evidence  bearing  upon  the  question  of  contributory  negligence 
was  relevant,  of  course,  to  the  matters  stated  in  the  amendment, 
and  must  have  been  considered  by  the  jury  in  reaching  their 
verdict ;  but  the  right  to  recover  was  not  made  to  depend  upon 
preponderant  proof  of  any  such  matters.  To  make  the  amended 
petition  the  basis  of  the  verdict  would  be  to  permit  a  recovery 
under  instructions  declaring,  in  effect,  that  all  the  essential  facts 
of  plaintiff's  case  need  not  be  proved  by  the  greater  weight  of 
the  evidence.  The  general  rule  is  that  infants,  like  adults,  as- 
sume the  ordinary  risks  of  the  service  in  which  they  engage. 
They  are  entitled,  however,  to  warning  of  dangers  which,  on 
account  of  their  youth  and  inexperience,  they  do  not  fully  com- 
prehend; and  if  such  warning  be  not  given,  or  if  it  be  in- 
adequate, the  master  is  in  fault  and  must  answer  for  the  con- 
sequence. But  whether  the  plaintiff  in  this  case,  by  reason  of 
hi3  youth  or  lack  of  experience,  was  ignorant  of  the  danger  to 
which  he  was  exposed — whether  the  liability  of  cider  bottles  to 
explode  under  high  pressure  was  as  to  him  a  secret  and  hidden 
peril — was  for  the  jury  to  determine  from  the  evidence,  and, 
in  accordance  with  the  general  rule,  the  burden  of  proving  the 
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fact  was  upon  the  party  asserting  it :  See  Sullivan  v.  India  Mfg. 
Co.,  113  Mass.  396;  Chicago  etc.  Co.  v.  Reinneiger,  140  111.  334, 
33  Am.  St.  Rep.  249,  29  N.  E.  1106.  The  court,  therefore, 
was  not  within  the  limits  of  judicial  discretion  in  permitting  the 
petition  to  be  amended,  and  its  order  in  the  premises,  being  pre- 
judicial to  defendant's  rights,  is  sufficient  to  require  a  reversal 
of  the  judgment. 

Having  shown  that  the  verdict  cannot  properly  rest  on  the 
facts  introduced  into  the  petition  after  the  trial,  we  will  now 
inquire  whether  the  material  averments  of  ^***  the  original  plead- 
ing are  supported  by  adequate  proof.  The  evidence  shows  con- 
clusively tiiat  screens  for  cider  bottles  were  not  in  general  use 
in  factories  like  that  of  the  defendant;  that  such  bottles  were 
expected  to  stand  a  pressure  of  one  hundred  pounds,  and  were 
considered  entirely  safe  at  a  pressure  not  exceeding  seventy- 
five  pounds.  The  regular  course  of  the  business  was  to  do  the 
work  with  pressure  ranging  from  forty  to  sixty  pounds.  The 
accident  resulting  in  plaintiff's  injury  occurred  when  the  gauge 
indicated  a  pressure  of  eighty  pounds.  This  was  an  extraor- 
dinary condition.  It  was  a  condition  which  does  not  seem 
to  have  been  anticipated,  and  one  which  would  not  have  existed 
but  for  the  negligence  of  the  person  whose  duty  it  was  to  regu- 
late the  pressure.  It  would  seem,  therefore,  that  the  proximate 
cause  of  the  accident,  the  cause  to  which  Theiler's  misfortune 
is  naturally  and  primarily  referable,  was  the  failure  to  properly 
regulate  the  pressure,  and  not  the  failure  to  provide  a  screen, 
which  under  ordinary  conditions  could  serve  no  useful  purpose. 
The  measure  of  defendant's  duty  to  its  servants  was  the  cave 
required  by  the  usual  and  ordinary  usage  of  the  business.  The 
standard  of  due  care  is  the  conduct  of  the  average  prudent  man. 
The  appliances  of  the  company  were  those  in  common  and  gen- 
eral use.  Handled  with  ordinary  care  they  were  not  dangerous. 
This  being  indisputably  established,  it  follows  that  the  negli- 
gence alleged  in  the  original  petition  is  without  any  foothold 
whatever  in  the  proof:  See  Chicago  etc.  Co.  v.  Lonergan,  118 
111.  41,  7  N.  E.  55;  Shadford  v.  Ann  Arbor  St.  Ry.  Co.,  Ill 
Mich.  390,  69  N.  W.  661 ;  Sisco  v.  Lehigh  etc.  Ry.  Co.,  145  N. 
Y.  296,  39  N.  E.  958;  Titus  v.  Bradford  etc.  Ry.  Co.,  136  Pa.  St 
618,  20  Am.  St  Rep.  944,  20  Atl.  517;  Hosic  v.  Chicago  etc. 
Ry.  Co.,  75  Iowa,  683,  9  Am.  St  Rep.  518,  37  N.  W.  963;  Hagan 
v.  Chicago  etc.  Ry.  Co.,  86  Mich.  615,  49  N.  W.  509. 

There  is  another  reason  why  the  plaintiff  is  not  entitled  to 
recovery.     The  duty  to  warn  him  of  latent  dangers,  if  any  there 
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were,  was  not  an  absolute  one.  The  defendant  was  only  re- 
quired to  do  what  a  prudent  master  ^**  naturally  would  do 
under  like  circumstances:  See  Thain  v.  Old  Colony  Ey.  Co., 
161  Mass.  353,  37  N.  E.  309;  Bohn  Mfg.  Co.  v.  Erickson,  55 
Fed.  943.  The  danger  that  cider  bottles  would  explode  while 
being  filled  was  not,  to  say  the  least,  one  obviously  beyond  the 
comprehension  of  a  boy  of  average  intelligence,  nineteen  or 
twenty  years  old,  who  had  worked  at  the  business  for  years,  and 
had  recently  been  charged  with  the  control  and  supervision  of 
the  bottling  department  of  defendant's  establishment.  It  would, 
indeed,  be  an  exceptionally  prudent  and  cautious  master  who 
would  deem  it  necessary  to  give  cautionary  instructions  to  his 
servant  in  such  a  case.  The  plaintiff  knew  how  the  bottling 
business  was  conducted.  He  knew  soda  water  and  mineral  water 
bottles  would  explode  occasionally  under  an  ordinary  pressure; 
and  it  is  scarcely  possible  that  he  was  ignorant  of  the  fact 
that  cider  bottles  would  also  explode  under  high  pressure.  That 
he  was  ignorant  of  the  hazards  of  the  business  we  cannot  be- 
lieve; and  to  hold  that  the  defendant  should  have  warned  him 
of  such  hazards  would,  in  view  of  the  circumstances,  be  requir- 
ing it  to  conform  its  conduct  to  an  unreasonable  standard  of 
care.  The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


ASSUMPTION  OF  RISKS.— AN  EMPLOYE  of  mature  years  and 
ordinary  intelligence  is  presumed  to  Icnow  and  assume  the  ordinary 
risks  from  maclilnery  and  appliances  about  wliicli  he  is  worthing: 
Jones  V.  Manufacturing  etc.  Co.,  92  Me.  565,  69  Am.  St.  Rep.  535, 
43  Atl.  512. 

AN  INFANT  SERVANT  ASSUMES  ALL  RISKS  ordinarily  in- 
cident to  the  service:  Taylor  v.  Wootan,  1  Ind.  App.  188,  50  Am.  St 
Rep.  200,  27  N.  E.  502.  However,  this  rule  is  modified  by  the  duty 
•of  the  master  to  warn  him  of  the  perils  of  the  work  and  instruct 
l)im  how  to  avoid  them :  Hayes  v.  Colchester  Mills,  69  Vt.  1,  60  Am. 
St.  Rep.  915,  37  Atl.  269;  Addicks  v.  Christopher,  62  N.  J.  L.  786, 
72  Am.  St.  Rep.  687,  43  AtL  196. 

INFANT  SERVANT.— IT  IS  THE  DUTY  OF  AN  EMPLOYER 
Of  an  Infant  to  explain  fully  to  him  the  hazards  and  dangers  con- 
nected with  the  business,  and  to  instruct  him  how  to  avoid  them: 
Addicks  v.  Christoph,  62  N.  J.  L.  786,  72  Am.  St.  Rep.  687,  43  Atl. 
196. 

MASTER  AND  SERVANT— SAFE  APPLIANCES.— The  duty  of 
a  master  to  his  servant  is  to  provide  him  reasonably  safe  and  proper 
tools  and  apparatus  with  which  to  work,  reasonably  competent  and 
careful  coemploy&s.  and  a  re.nsonably  safe  place  to  work:  Portance 
V.  Lehigh  etc.  Co.,  101  Wis.  574.  70  Am.  St.  Rep.  932,  77  N.  W.  875; 
Kent  V.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  494,  78  Am.  St.  Rep.  635.  27 
South.  620. 
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BTTER  7.  McCALLUM. 

[59  Neb.  326,  80  N.  W.  1040.] 

REPLEVIN— MATTER  IN  ISSUE— DAMAGES.— In  an  action 
of  replevin  the  inquiry  Is  as  to  property  in  possession  and  wrong- 
fully withheld  at  the  time  of  the  commencement  of  the  suit,  and 
there  can  be  no  recovery  of  damages  for  any  property  which  the 
defendant  did  not  have  or  control  at  such  time. 

TRIAT.^INSTRUCTIONS— EVIDENCE.— The  jury  should  be 
instructed  to  draw  their  conclusions  from  the  evidence  alone,  and  it 
is  error  not  to  so  instruct,  but  it  is  a  nondirection  and  not  a  mis- 
direction, and  If  a  party  desires  an  instruction  on  this  point,  he 
must  present  it,  and  request  that  it  be  given.  Otherwise,  there  ia 
no  ground  for  a  reversal  of  the  judgment. 

J.  McNeny,  J.  S.  Gilham,  and  R.  McNitt,  for  the  appellant. 

G.  E.  Chaney,  D.  H.  Walden,  and  J.  M.  Chafin,  for  the  ap- 
pellee. 

^2''  HARRISON,  C.  J.  It  appears  that  during  a  niunber  of 
months  prior  to  October  3, 1893,  Ruth  A.  McCallum  had  in  crib* 
belonging  to  plaintiff  in  error,  in  Guide  Rock,  this  state,  some 
"ear  corn,*'  and  on  or  about  the  date  mentioned  the  defendant  in 
error,  who  was  acting  for  Ruth  A.  McCallum,  who  was  hifr 
mother,  was  informed  by  plaintiff  in  error  that  he  desired  the- 
com  removed  from  the  cribs,  and  he  offered  to  aid  in  procuring 
another  place  to  which  the  corn  might  be  transferred  and  stored. 
The  two  saw  one  C.  Trimble,  who  was  in  charge  of  an  elevator  in 
Guide  Rock  for  I.  A.  Mason,  of  Hastings,  Iowa,  and  made  an 
arrangement  that  the  com  be  put  into  the  elevator,  there  to 
be  kept  for  an  indefinite  time  at  a  charge  for  storage  of  one 
dollar  per  month.  The  corn  was  shelled  and,  pursuant  to  agree- 
ment, placed  in  the  elevator,  there  being  of  it  a  trifle  more  than 
six  hundred  and  fifty-three  bushels.  Mrs.  McCallum  died,  and 
the  defendant  in  error  was  appointed  executor  of  her  estate. 
This  was  subsequent  to  the  commencement  of  this  action,  one 
of  replevin  to  obtain  possession  of  the  com,  and  there  was  a 
revivor  of  the  action  in  the  name  of  the  executor.  There  was 
a  jury  trial  of  the  issues,  a  verdict  and  judgment  in  favor  of 
the  executor,  and  the  adverse  party  has  removed  the  cause  to  this 
court  for  review.  Errors  are  assigned  of  the  giving  by  the 
court  of  certain  instructions  on  its  own  motion,  also  of  refusals 
to  embody  in  the  charge  a  requested  instruction  for  plaintiff  in 
error.  It  is  also  urged  that  the  evidence  was  insufficient  to  sus- 
tain the  special  findings  and  verdict. 
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The  evidence  disclosed  that  when  the  com  was  put  into  the 
elevator  Trimble  was  in  charge;  also  that,  in  the  springtime  of 
1894,  he  was  not  actively  conducting  the  elevator  and  grain 
business,  but  the  plaintiff  in  error  was  then  attending  to  it  in 
Trimble's  stead.  When  grain  was  purchased,  a  check  was  given 
on  the  local  bank,  to  which  '*^**  the  name  of  I.  A.  Mason  was 
signed  by  the  plaintiff  in  error,  and  returns  from  sales  of  grain 
were  credited  in  the  bank  to  the  account  of  I.  A.  Mason.  At  the 
time  the  com  was  deposited  in  the  elevator,  the  defendant  in  er- 
ror knew  that  the  elevator  belonged  to,  and  believed  the  business 
was  being  transacted  for,  I.  A.  Mason.  The  defendant  in  error 
testified  that  on  April  3,  1894,  he  saw  the  plaintiff  in  error 
and  asked  him  if  the  corn  was  then  in  the  elevator,  and  was  an- 
swered that  it  was.  The  defendant  in  error  also  testified  that 
he  further  asked  who  was  responsible  to  him  for  the  com,  and 
the  plaintiff  in  error  replied  that  he  was,  and  would  then  give 
a  check  for  it,  if  the  defendant  in  error  desired  it;  and  he  then 
stated  that  he  did  not  want  the  check  if  the  corn  was  all  right. 
He  also  testified  that  he  did  not  then  wish  to  sell  the  com. 
About  August  7,  1894,  the  defendant  in  error  made  a  contract 
of  sale  of  the  corn  to  one  Montgomery,  but  when  the  would-be 
purchaser  went  to  the  elevator  to  get  the  com  he  could  not 
"find  it."  Defendant  in  error  further  stated  that  he  then  went 
to  the  bank  and  inquired  if  "I.  A.  Mason  liad  any  money  in  the 
bank,"  and  the  answer  was  "No" ;  that  he  asked  plaintiff  in  er- 
ror where  Mr.  Trimble  was,  and  was  told  he  had  gone  away ;  that 
plaintiff  in  error  also  informed  defendant  in  error  there  was 
no  money  in  the  bank.  This  was  on  August  13,  1894.  This  ac- 
tion was  then  commenced,  and,  after  the  sheriff  had  received 
the  writ  of  replevin,  he  and  defendant  in  error  went  to  the  ele- 
vator, but  found  it  almost  empty.  It  contained  about  fifty  bush- 
els of  com,  of  which  possession  was  taken  by  the  officer,  and  the 
same  was  delivered  to  the  defendant  in  error. 

It  is  insisted  that  the  evidence  was  insufficient  to  sustain 
the  verdict.  In  regard  to  the  corn  sought  to  be  recovered  in 
excess  of  what  was  discovered  in  the  elevator,  taken  under  the 
writ  and  delivered  to  the  defendant  in  error,  this  contention 
must  be  sustained.  It  is  clear  from  the  evidence  that  no  other 
com  was  in  the  possession  of  the  plaintiff  in  error,  and  no  ver- 
dict or  judgment  against  *^  him  was  warranted  for  corn  other 
than  he  had  under  his  control  when  this  suit  was  commenced. 
It  is  the  condition  of  things  at  the  beginning  of  the  suit  which 
fumielies  the  ground  of  the  action.    It  was  not  proved  that  the 
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plaintiff  in  error  had,  when  this  suit  was  brought,  either  actual 
or  constructive  possession  or  control  of  any  corn  other  than  the 
fifty  or  more  bushels  then  in  the  elevator.  There  could  be  no 
recovery  of  damages  for  any  com  which  he  did  not  have  or 
control  at  the  time  of  the  institution  of  the  suit:  See  Heidi- 
man-Benoist  Saddlery  Co.  v.  Schott,  59  Neb.  20,  80  N.  W.  47. 
Relative  to  the  fifty  or  more  bushels  of  com  found  in  the  ele- 
vator and  taken  by  the  officer  by  virtue  of  the  writ  of  replevin, 
there  was  sufficient  proof  to  support  a  verdict  against  the  plain- 
tiff in  error;  that  is  to  say,  he  was  in  possession  of  it  and  de- 
tained it  from  the  defendant  in  error. 

It  is  argued  that  no  demand  on  plaintiff  in  error  for  the  com 
was  shown.  The  testimony  on  this  subject  is  not  as  clear  and 
definite  as  in  some  cases,  but  there  were  facts  which  would  war- 
rant and  sustain  a  conclusion  that  a  demand,  probably  not  in 
strict  terms  or  so  many  words,  was  made  for  the  corn  and  re- 
fused. 

Objections  are  urged  to  the  substance  of  the  charge  of  the 
court  on  its  own  motion  to  the  jury;  also  of  its  refusal  to  give 
certain  instructions  prepared  and  requested  for  plaintiff  in 
error.  To  the  extent  those  given  and  refused  referred  to  the 
corn  other  than  was  discovered  by  the  officer  in  the  elevator  the 
instructions  given  were  defective,  but  relative  to  the  corn  which 
was  taken  there  was  in  them  no  error  which  was  prejudicial  to 
the  complainant,  nor  was  there  any  prejudicial  error  in  the  re- 
fusal to  read  those  proffered  for  plaintiff  in  error. 

It  is  contended  that  the  instructions,  considered  consecutively 
or  as  a  whole,  were  erroneous,  in  that  the  jury  was  not  directed 
that  their  findings  must  be  from  the  evidence.  It  is  true  that 
the  instructions  did  not  by  a  general  statement  or  direction,  nor 
in  any  or  each  paragraph  of  the  charge,  require  the  findings  to 
be  from  a  consideration  ^^®  of  the  evidence.  A  jury  is  sworn 
to  a  true  verdict  given  according  to  the  evidence,  but  there  should 
be  in  the  charge  an  injunction  that  their  conclusions  be  drawn 
from  the  evidence,  and  it  is  error  not  to  so  instruct;  but  it  is  a 
nondirection  and  not  a  misdirection.  If  a  party  desires  an  in- 
struction on  this  point,  he  must  present  it  and  request  that  it 
be  given,  or  that  it  was  not  will  not  work  a  reversal  of  a  judg- 
ment. There  was  no  instruction  asked  on  the  point  that  the 
jury,  in  its  deliberations  and  decisions,  must  be  confined  to 
and  governed  by  the  evidence,  and  the  error  is  not  available. 
The  defendant  in  error  may,  within  forty  days,  file  a  remittitur 
of  the  sum  of  three  hundred  and  one  dollars  as  of  the  date  of 
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judgment.  If  this  is  done,  the  judgment,  as  thus  reduced,  is 
affirmed;  if  not  done,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Judgment  accordingly. 


IN  REPLEVIN  NO  RECOVERY  can  be  had  for  goods  not  In  the 
possession  of  the  defendant  at  the  time  the  writ  issues,  except 
when  such  goods  have  been  fraudulently  disposed  of  or  concealed  to 
avoid  the  writ:  Reid  etc.  Co.  v.  Ferris,  112  Miich.  693,  67  Am.  St  Rep. 
437,  71  N.  W.  484. 


BAEK  V.  POST. 
[59  Neb.  361,  80  N.  W.  1041.] 

JUDGMENTS— VACATING— FALSE  TESTIMONY.— The  In- 
tentional production  by  a  litigant  of  false  testimony  to  establish 
a  cause  of  action  or  defense  amounts  to  such  a  fraud  as  will,  in  a 
proper  case,  entitle  the  adverse  party,  If  unsuccessful,  to  the  vaca- 
tion of  the  judgment  rendered  against  him. 

JUDGMENTS  —  VACATING  —  FALSE  TESTIMONY.  —  In 
an  action  to  cancel  a  judgment,  on  the  ground  that  it  was  obtained 
by  fraud,  and  by  perjured  evidence,  the  plaintiff  must  allege  and 
prove  that  he  exercised  due  diligence  at  the  former  trial,  and  that 
the  judgment  rendered  was  not  attributable  to  his  negligence  and 
inaction.  He  is  not  justified  in  assuming  that  his  adversary  cannot 
produce  evidence  in  support  of  his  contention,  and  he  must  be  ready 
to  meet  the  issue. 

Burr  &  Burr  and  Morning  &  Berge,  for  the  appellant. 

J.  S.  Kirkpatrick,  T.  Darnall,  and  Stewart  &  Hunger,  for  the 
appellee. 

8«2  SULLIVAN,  J.  This  action  was  instituted  by  William 
Barr  to  secure  the  cancellation  of  a  judgment  for  damages  re- 
covered against  him  by  Martha  A.  Post  in  the  district  court  of 
Lancaster  county.  The  issues  having  been  decided  in  favor  of 
the  defendants,  the  plaintiff  brings  the  record  here  for  review  by 
appeal.  The  question  to  be  determined  is  the  sufficiency  of  the 
evidence  to  sustain  the  decision.  After  a  careful  perusal  of  the 
record,  we  are  entirely  satisfied  that  the  conclusion  of  the  trial 
court  is  correct.  The  judgment  assailed  is  based  on  an  alleged 
assault  and  battery  committed  by  Barr  upon  Mrs.  Post.  The 
reasons  assigned  for  the  annulment  of  the  judgment  are  that 
it  was  procured  by  perjured  testimony,  and  by  a  fraudulent  con- 
cealment of  material  facts.  It  seems  to  be  conceded  that  the 
general  finding  of  the  trial  court  in  this  case  settles,  in  favor  of 
appellees,  the  right  of  Mrs.  Post  to  a  judgment  against  appellant 
for  some  amount;  but  it  is  claimed  that  the  jury,  relying  on  false 
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testimony,  were  induced  to  award  excessive  damages.  The  false 
testimony,  which  appellant  insists  unjustly  augmented  the  re- 
covery, was  given  hy  Mrs.  Post  and  related  to  the  character  and 
extent  of  her  services  at  a  public  lunchroom  ^®^  in  the  city  of 
Lincoln,  during  a  period  of  about  five  months  after  she  was  in- 
jured. Her  testimony  in  the  law  case  was  to  the  effect  that  she 
did  not  do  cooking  or  other  heavy  work,  and  that  her  services 
were  intermittent.  The  evidence  given  on  the  trial  of  this 
cause  shows  that  she  acted  both  as  a  waitress  and  a  cook,  and 
that  her  services  were  continuous.  We  are  committed  by  the 
case  of  Munro  v.  Callahan,  55  Neb.  75,  70  Am.  St.  Eep.  366,  75 
N".  W.  151,  to  the  doctrine  that  the  intentional  production  by  a 
litigant  of  false  testimony  to  establish  a  cause  of  action  or  de- 
fense amounts  to  such  a  fraud  as  will,  in  a  proper  case,  entitle 
the  adverse  party,  if  unsuccessful,  to  the  vacation  of  the  judg- 
ment rendered  against  him.  But  actions  of  this  character  are 
not  to  be  encouraged.  Public  policy  demands  that  there  shall 
be  an  end  of  litigation.  A  party  is  informed  by  the  pleadings 
of  the  issue  for  trial,  and  he  must  be  ready.  He  is  not  justified 
in  assuming  that  his  adversary  will  not  produce  evidence  in  sup- 
port of  his  contention,  whatever  it  may  be.  Barr  was  advised 
in  the  law  action  that  Mrs.  Post  claimed  to  have  been  seriously 
injured,  and  he  should  have  been  prepared  with  his  evidence 
to  show  that  she  was,  soon  after  the  alleged  battery,  engaged  in 
manual  labor  that  required  for  its  performance  good  health  and 
considerable  physical  strength.  When,  at  the  trial,  he  was  in- 
formed where  she  had  been  employed,  he  should  have  consulted 
her  employers,  and  called  them  as  witnesses  to  disprove  her 
claims.  Whether  the  alleged  false  testimony  would  support  an 
original  action  for  a  new  trial,  under  any  circumstances,  we  do 
not  decide;  but  we  have  no  hesitation  whatever  in  sajdng  that 
there  is  in  this  record  no  sufficient  showing  of  diligence  to  entitle 
the  plaintiff  herein  to  the  relief  demanded.  There  is  another 
reason  why  the  judgment  of  the  trial  court  must  be  afiirmed.  It 
does  not  appear  that  the  jury,  in  estimating  the  damages,  did 
not  have  ample  evidence  of  unexceptionable  witnesses  before 
them.  There  is  nothing  to  indicate  that,  laying  the  testimony 
of  Mrs.  Post  entirely  out  of  view,  the  damages  are  excessive,  **** 
or  the  judgment  inequitable.  The  judgment  of  the  district 
court  is  right,  and  is  affirmed. 

Nerval,  J.,  not  sitting. 


JUDG^fENT,  VACATING.— A  judgment  based  upon  perjured 
evidence  of  the  successful  party  may  be  set  aside  In  equity:  Muuro 
V.  Callahan,  55  Neb.  75,  70  Am.  St  Rep.  366,  75  N.  W.  161. 
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RICHARDSON"  v.  SCOTTS  BLUFF  COUNTY. 

[59  Neb.  400,  81  N.  W.  309.] 

CONTRACTS  FOR  LOBBYING.— A  contract  by  which  a  per- 
son agrees  to  draft  a  bill  and  have  it  introduced  In  the  legislature, 
make  arguments  in  its  favor  before  legislative  committees,  and  do 
all  things  useful  and  proper  to  secure  its  passage,  his  compensation 
to  be  liberal,  but  contingent  upon  the  passage  of  the  bill,  is  vicious, 
illegal,  and  void;  and  there  can  be  no  recovery  under  it,  nor  as  up- 
on an  Implied  contract,  nor  upon  a  quantum  meruit 

M.  B.  Reese,  C.  A.  Robbins,  F.  I.  Foss,  and  J.  H.  Broady,  for 
the  appellant. 

M.  J.  fiuffman,  T.  W.  Morrow,  and  G.  W.  Heist,  for  the  ap- 
pellee. 

*^  HARRISON,  C.  J.  There  was  filed  in  this  action  in  the 
district  court  of  Scotf  s  Bluff  county  a  petition,  which  was  in 
part  as  follows :  "The  plaintiff  complains  of  the  defendant  and 
alleges  that  on  or  before  the  first  day  of  January,  1893,  the 
plaintiff  was  a  duly  authorized  attorney  at  law,  and  admitted  to 
practice  in  the  courts  of  the  state  of  Nebraska,  and  as  such  at- 
torney at  law  was  engaged  in  the  practice  of  her  profession  in  ac- 
cepting retainers,  and  prosecuting  and  defending  such  claims 
and  cases  as  came  within  her  emplo3mient  as  such  attorney  at 
law;  that  prior  to  said  date  and  time,  to  wit,  on  or  about  the 
first  day  of  September,  1889,  a  criminal  action  was  tried  in  said 
county  of  Scott's  Bluff,  wherein  the  state  of  Nebraska  prose- 
cuted one  George  S.  Arnold  for  the  crime  of  murder  in  the  first 
degree,  and  such  proceedings  were  had  therein  as  resulted  in  a 
conviction  of  said  Arnold;  that  the  whole  costs  of  said  prosecu- 
tion and  trial  amounted  to  about  the  sum  of  $7,016.01 ;  that  at 
said  time  the  said  comity  of  Scott's  Bluff  had  but  recently  been 
organized,  and  being  compelled  to  pay  said  costs,  the  same  be- 
came a  heavy  burden  upon  the  people  and  taxpayers  of  said 
county,  and  the  said  county  determined  to  make  an  attempt  to 
obtain  back  the  said  expenses  from  the  state  by  means  of  an  ap- 
propriation by  the  legislature,  and  to  do  all  things  necessary  or 
available  to  that  result.  Accordingly,  thereupon,  about  the 
fourteenth  day  of  January,  1893,  two  of  the  county  commission- 
ers of  said  Scott's  Bluff  county,  being  a  majority  of  all  the 
county  commissioners  of  said  Scott's  Bluff  county,  for  and  on 
behalf  of  said  county,  orally  employed  this  plaintiff  to  prepare 
a  suitable  appropriation  bill  appropriating  and  paying  to  the 
**^  said  county  sufficient  funds  from  the  treasury  of  the  state 
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of  Nebraska  to  reimburse  the  said  Scott's  Bluff  county  the 
money  so  paid  out  and  expended  by  the  said  county,  and  to 
argue  the  merits  of  said  bill  before  the  proper  legislative  com- 
mittees, and  to  do  all  things  needful  and  proper  to  procure  the 
passage  thereof  and  the  money  sought,  and  agreed  to  pay  plain- 
tiff, on  condition  of  success,  a  very  liberal  fee  and  compensation 
for  said  services.  All  of  which  plaintiff  agreed  to  do.  There- 
upon, at  the  instance  and  request  of  a  majority  of  the  county 
commissioners  of  said  county  of  Scott's  Bluff,  acting  for  and  on 
behalf  of  said  county,  and  in  pursuance  of  the  said  agreement 
of  employment,  on  or  about  the  said  sixteenth  day  of  January, 
1893,  this  plaintiff  entered  upon  said  employment,  and  went  to 
the  city  of  Lincoln,  the  capital  of  said  state,  where  and  when 
the  legislature  of  the  state  of  Nebraska  was  in  session,  and  un- 
der and  by  virtue  of  said  employment  prepared  and  drafted  said 
appropriation  bill  and  appeared  before  the  proper  committees 
of  the  senate  and  house  of  representatives,  and  the  various  mem- 
bers of  said  bodies  in  public,  and  as  attorney  and  agent  of  said 
county  presented  to  said  committees  and  members  the  merits, 
legality,  and  justice  of  said  bill,  and  procured  and  caused  the 
said  bill  to  be  passed,  appropriating  to  said  Scotf  s  Bluff  county 
for  said  purpose  the  sum  of  $7,495.73,  and  which  bill,  known  as 
*House  Roll  278,'  became  a  law  of  said  state  April  6,  1893,  and 
the  said  sum  of  money  was  duly  appropriated  to  and  for  the 
use  and  benefit  of  said  Scott's  Bluff  county.  That  at  all  said 
times  the  said  Scott's  Bluff  county  and  the  officers  thereof  had 
full  knowledge  and  notice  of  the  services  of  plaintiff  and  of  her 
claim  to  remuneration  therefor,  and,  so  knowing  of  her  said 
services  and  claim  under  the  said  contract,  received  and  accepted 
the  money  so  appropriated  by  said  legislature  to  the  said  county ; 
that  the  board  of  county  commissioners  of  Scott's  Bluff  county, 
with  the  full  knowledge  of  the  said  services  of  plaintiff  and  that 
by  means  thereof  **^  the  said  appropriation  was  made,  and  of 
her  said  claim  to  remuneration,  in  session  accepted  and  received 
said  money  so  appropriated  by  the  state  as  aforesaid,  and  all  the 
fruits  of  plaintiff's  services  in  the  premises,  and  thereby  ratified 
the  agreement  of  employment  between  the  members  of  the  board 
of  county  commissioners  for  and  in  behalf  of  said  county  and  the 
plaintiff  as  aforesaid,  and  the  request  of  said  two  members  of  the 
board  to  this  plaintiff  to  perform  said  services.  The  said  board 
of  county  commissioners,  in  session  as  a  board,  have,  with  full 
knowledge  of  the  services  of  the  plaintiff  in  the  premises,  and 
that  the  receipt  of  said  money  from  the  state  as  aforesaid  was 
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the  fmit  of  plaintiff's  services  in  the  premises,  without  which 
the  said  money  would  not  have  been  obtained  by  said  county, 
appropriated  and  distributed  to  the  use  of  said  county  all  the 
said  money  received  as  aforesaid  from  the  state ;  that  in  procur- 
ing the  passage  of  said  act  and  the  appropriation  of  said  money 
the  plaintiff  expended  a  large  amount  of  time,  to  wit,  about 
three  months,  and  a  large  amount  of  money  in  the  defraying  of 
her  expenses,  and  her  services  in  connection  therewith  are  of 
the  value  of  $1,500  and  more;  that  plaintiff  complied  with  all 
the  conditions  of  said  contract  of  employment  on  her  part  to 
be  performed,  but  defendant  wholly  failed  to  comply  with  the 
conditions  thereof  on  its  part,  and  have  paid  plaintiff  nothing 
thereon ;  that  the  sum  of  $1,500  is  justly  due  and  owing  to  plain- 
tiff from  defendant,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum  from  April  6,  1893.'* 

In  the  answer  there  were  admissions  of  the  trial  of  the  crim- 
inal case  alleged  in  the  petition,  and  that  the  costs  were  as  stated 
in  the  petition ;  also,  that  a  bill  or  act  for  the  "relief  of  Scott's 
Bluff  county^'  had  been  prepared.  It  was  pleaded  that  it  was 
done  by  '^Hon.  William  Neville,'*  and  was  introduced  by  a  mem- 
ber of  the  house  of  representatives,  and  in  the  due  course  of 
legislation  became  a  law,  and  by  it  there  was  appropriated  to 
the  purpose  of  the  act  the  sum  of  $7,495.73,  which  was  after- 
ward *®'*  received  by  the  county.  It  was  further  pleaded  in 
the  answer: 

"Defendant,  further  answering,  alleges  that  after  the  passage 
and  approval  of  the  said  bill  as  aforesaid,  and  before  the  said 
money  had  been  paid  by  the  state  to  the  defendant,  to  wit,  on 
the  twentieth  day  of  June,  1893,  the  plaintiff  herein  filed  a  pre- 
tended attorney's  lien  with  the  auditor  of  public  accounts  of  the 
state  of  Nebraska,  claiming  the  sum  of  $1,500  as  attorney's  fees 
for  procuring  the  passage  of  said  bill  through  the  legislature; 
that  the  treasurer  of  the  defendant,  the  county  of  Scott's  Bluff, 
was  thereby  compelled,  in  order  to  obtain  said  money,  to  sue 
out  of  the  supreme  court  of  the  state  of  Nebraska  a  peremptory 
writ  of  mandamus  at  the  cost  of  $369.62  to  defendant,  directing 
the  auditor  to  pay  the  said  sum  of  money  over  to  defendant ;  that 
afterward,  on  or  about  the  twentieth  day  of  June,  1894,  plaintiff 
filed  a  claim  against  the  defendant  with  the  board  of  county 
commissioners  of  the  county  of  Scotf  s  Bluff,  which  claim  was 
wholly  disallowed,  for  the  reason  that  defendant  was  not  and  is 
not  indebted  to  plaintiff  in  any  sum  whatever,  from  which  dis- 
allowance this  appeal  is  taken. 
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"6.  Defendant,  further  answering,  denies  that  it  ever  at  any 
time,  or  at  any  place,  in  any  manner,  by  its  board  of  county  com- 
missioners, or  any  part  of  said  board,  in  session  or  out  of  session, 
or  by  any  means  whatever,  acting  for  and  on  behalf  of  defend- 
ant, employed  plaintiff,  either  orally  or  in  writing,  or  any  other 
way,  to  prepare  said  appropriation  bill  and  present  and  argue 
the  same  before  any  of  the  committees  of  either  house  of  said 
legislature  on  behalf  of  said  defendant  or  any  other  purpose,  and 
is  not  indebted  to  plaintiff  in  any  sum  whatever." 

The  reply  was  a  denial  of  the  new  matter  in  the  answer.  A 
trial  was  had  to  the  court,  a  jury  being  waived,  and  the  defend- 
ant was  given  judgment.  The  plaintiff  has  prosecuted  error  to 
this  court. 

Evidence  was  introduced  for  plaintiff,  but  none  on  ***®  part  of 
defendant.  The  theory  of  the  county  in  the  trial  court,  gath- 
ered from  the  arguments  in  the  brief  filed,  was  and  is  now  that 
there  may  have  been  some  talk  between  the  plaintiff  and  individ- 
uals of  the  county  board  with  reference  to  a  proposed  applica- 
tion of  the  county  to  the  state  or  the  legislature  for  relief  in  the 
matter  of  the  costs  in  the  criminal  case  which  was  alluded  to  in 
the  pleadings,  but  no  negotiations  or  agreements  with  the  board ; 
that  the  plaintiff  could  not  recover,  for  the  reason  the  contract 
asserted  by  plaintiff  was  illegal  and  void,  and  the  services  ren- 
dered were  in  lobbying  for  the  passage  of  the  bill,  and  no  recov- 
ery could  be  had  for  them.  For  the  plaintiff  it  is  argued,  to 
the  contrary,  that  the  contract  was  made,  was  valid,  and  enforce- 
able. If  not  properly  made  with  the  board,  there  was  in  effect 
a  ratification  by  the  board;  and  there  was  an  acceptance  of  the 
services  and  fruits  and  benefits  thereof,  and  the  county  must  pay 
for  the  work  done  by  plaintiff.  The  application  to  the  legisla- 
ture, as  is  disclosed  by  the  petition,  was  not  predicated  upon 
matter  of  claim  which  had  a  legal  basis.  It  was  said  in  State 
V.  Moore,  40  Neb.  854,  59  N.  W.  755,  in  regard  to  this  appropria- 
tion, that  it  was  "in  the  nature  of  a  donation" — "a  gift  in  fact." 
In  regard  to  the  services  to  be  performed  by  the  plaintiff,  as  we 
have  seen,  the  petition  stated  she  was  to  do  all  things  needful 
and  proper  to  procure  the  passage  of  the  bill,  and  her  fee  was 
to  be  a  liberal  one,  contingent,  however,  and  dependent  upon 
her  procuring  the  passage  of  the  bill.  The  plaintiff  testified  as 
follows : 

"Q.    You  are  the  plaintiff  in  this  case  ?    A.    Yes,  sir. 

"Q.  You  may  commence  at  the  beginning  and  tell  what 
took  place  between  you  and  the  commissioners  with  reference  to 
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obtaining  an  appropriation  from  the  legislature,  and  tell  what 
occurred  between  you  and  the  commissioners.  A.  In  the 
spring  or  first  of  the  year  1893,  Elmer  Morse,  one  of  the  board 
of  commissioners,  chairman  of  ^^"^  the  board  of  commissioners 
of  Scott's  Bluff  county,  I  think  he  was,  spoke  to  me  about  going 
to  Lincoln,  and  asked  me  if  I  thought  I  could  procure  the  pas- 
sage of  a  reimbursing  bill.  I  told  him  I  thought  I  could,  but 
asked  why  Mr.  Huffman,  the  county  attorney,  could  not  go.  He 
said  he  thought  Mr.  Huffman —  (Defendant  objects  to  what 
was  said  about  Mr.  Huffman.  Overruled.  Exception.)  He 
said  he  wished  me  to  go  because  Mr.  Huffman  said  he  would 
have  no  influence  with  an  independent  legislature,  while,  if 
I  wanted  to  go,  he  thought  I  could  get  a  bill  through  the  legis- 
lature. We  talked  about  the  matter  of  fee.  He  desired  that 
if  I  went  down  that  my  expenses  should  all  be  paid,  and  said 
that  while  he  would  hardly  be  willing  to  pay  a  fixed  amount, 
I  could  have  a  very  liberal  percentage  if  I  secured  the  passage 
of  the  bill.  There  was  no  amount  agreed  upon.  The  contract 
between  him  and  myself  was  that  I  should  have  a  very  liberal 
fee. 

"Q.  What  if  you  did  not  obtain  any  appropriation?  A.  I 
was  not  to  receive  anything.  Mr.  Decker  agreed  to  the  same 
thing." 

One  of  the  county  commissioners  testified  as  follows : 

"January,  1893,  I  made  a  verbal  contract  with  the  plaintiff, 
as  an  attorney  and  agent  of  Scott's  Bluff  county,  Nebraska,  to 
procure  the  passage  of  a  bill  by  the  legislature  of  Nebraska, 
for  the  purpose  of  reimbursing  Scott's  Bluff  county  for  the 
expense  incurred  in  the  trial  of  one  George  S.  Arnold  for  the 
crime  of  murder.  Said  plaintiff  was  to  prepare  said  bill,  pro- 
cure its  introduction  to  the  legislature,  to  argue  the  merits  of 
said  bill  as  agent  and  attorney  of  said  Scott's  Bluff  county, 
Nebraska,  and  to  do  whatever  was  necessary  to  secure  the  pas- 
sage of  said  bill. 

"Q.  For  what  compensation  was  the  plaintiff  in  this  case  to 
carry  out  this  contract  on  her  behalf  ?  A.  There  was  no  speci- 
fied sum  mentioned.  If  the  bill  passed  for  only  a  part  of  the 
original  sum  sought,  "*®®  she  was  not  to  receive  as  much;  but 
in  any  event  she  was  to  receive  a  very  liberal  fee  in  the  event 
of  success,  which  fee  to  be  proportioned  to  the  amount  secured. 
The  plaintiff  was  to  pay  all  expenses,  the  county  not  to  be  held 
liable  for  any  expense  or  compensation  in  the  event  that  no 
amount  sought  in  the  bill  was  secured.     On  account  of  plain- 
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tiff's  taking  the  case  conditionally,  she  was  to  receive  a  larger 
fee  in  case  she  succeeded  in  securing  the  passage  of  the  bill  men- 
tioned than  she  would  have  received  if  Scott's  Bluff  county  had 
guaranteed  her  expenses  or  a  fee  in  any  case." 

A  member  of  the  senate  at  the  time  the  appropriation  bill 
referred  to  herein  was  passed  testified  as  follows: 

"Q.  Do  you  know  the  amount  of  work  and  labor  that  Mrs. 
Richardson  actually  expended  in  the  matter  of  procuring  a 
favorable  report  from  the  committee  of  claims  in  the  houses, 
and  also  the  same  committee  in  the  senate,  and  in  procuring  the 
passage  of  said  bill  through  both  branches  of  the  legislature? 
A.  I  know  she  was  there  when  the  session  opened,  and  was 
there  continuously  until  after  the  bill  was  passed  and  approved 
by  the  governor  and  became  a  law,  as  far  as  was  necessary  for 
the  legislature  and  its  approval  was  concerned,  which  was  very 
near  the  close  of  the  session,  and  that  she  worked  continuously 
for  that  bill.  I  know  that  she  went  to  every  member  of  the 
senate  time  and  time  again  in  working  for  the  bill,  and  I  also 
know  that  the  sentiment  of  the  senate  was  against  the  bill 
until  turned  the  other  way  by  her." 

A  party  who  was  a  member  of  the  house  when  the  bill  passed 
stated  in  testimony  in  this  case : 

*'I  myself  with  other  members  was  asked  to  listen  to  her 
narrative  of  the  case  and  circumstances  very  early  in  the  session, 
I  think  the  first  week — and  it  continued  until  the  passage  of 
the  bill,  the  date  of  which  I  don't  remember,  but  it  was  very 
late  in  the  session.  She  was  constantly  interviewing  myself 
and  other  members  of  the  house  by  urging  us  to  look  into  the 
merits  of  the  bill  "****  and  in  advancing  her  arguments  to  show 
the  merits  of  the  case. 

"Q.  State  if  you  remember  any  of  the  difficulties  and  adverse 
report  that  had  to  be  overcome  to  get  the  bill  through.  A. 
Why,  the  committee  on  claims  reported  once,  the  first  time 
that  they  reported,  to  allow  one-half  of  the  claim.  She  fought 
the  report  after  it  came  back  to  the  house  and  got  it  recom- 
mitted. The  committee  were  not  satisfied.  The  members  of 
the  committee  expressed  themselves  dissatisfied  with  her  re- 
fusal to  take  one-half  of  the  claim,  and  finally  reported  it  back 
to  be  indefinitely  postponed.  She  then  came  upon  the  floor 
and  mustered  members  enough  to  defeat  it — the  report  for 
indefinite  postponement — and  had  it  ordered  to  the  general 
file,  and  later  she  secured  enough  members  to  call  it  up  out 
of  its  regular  order,  and  considered  it  in  open  house,  and  finally 
secured  the  passage  of  the  bill  for  the  full  amount  asked. 
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"Q.  Speaking  from  your  experience  as  a  legislator,  what 
would  you  say  about  the  efficiency  of  her  work  and  the  legality 
of  her  means  employed?  A.  It  was  the  shrewdest  piece  of 
work  I  ever  saw  done  in  the  way  of  legislation,  and  the  fact 
of  her  being  a  woman  created  a  great  deal  of  comment.  She 
was  the  most  persistent  worker  I  ever  saw,  and  the  arguments 
she  made  both  before  the  committee  and  the  members  in- 
dividually were  such  as  would  have  done  credit  to  any  attorney 
in  the  state." 

In  regard  to  contracts  of  the  nature  of  the  one  which  is 
herein  asserted  by  plaintiff,  it  was  stated  in  Wood  v.  McCann,  6 
Dana,  366,  quoted  in  Cooley's  Constitutional  Limitations,  sixth 
edition,  163,  164,  and  in  an  article  by  Samuel  Maxwell  in  28 
American  Law  Review,  page  211,  on  the  subject  of  "Necessity 
for  the  Suppression  of  Lobbying**:  "A  lawyer  may  be  entitled 
to  compensation  for  writing  a  petition,  or  even  for  making  a 
public  argument  before  the  legislature  or  a  committee  thereof; 
but  the  ^^^  law  should  not  help  him,  or  any  other  person,  to 
a  recompense  for  exercising  any  personal  influence  in  any  way  in 
any  act  of  legislation.     It  is  certainly  important  to  just  and 
wise  legislation,  and  therefore  to  the  most  essential  interests 
of  the  public,  that  the  legislature  should  be  perfectly  free  from 
any  extraneous  influence  which  may  either  corrupt  or  deceive 
the  members  or  any  of  them."    The  contract  declared  upon, 
and  especially  as  shown  by  the  evidence,  was  both  specific  and 
general  in  its  terms  relative  to  what  was  to  be  done  by  the 
plaintiff;  and,  moreover,  it  provided  for  a  contingent  fee — an 
indefinite  sum,  but  a  liberal  one,  if  the  act  passed,  nothing  if 
it  failed.    The  contract,  if  ever  made,  was  vicious  and  illegal, 
and  there  could  be  no  recovery  under  it,  nor  as  upon  an  implied 
contract,  nor  upon  a  quantum  meruit:  See  Wood  v.  McCann,  6 
Dana,  366;  Marshall  v.  Baltimore  etc.  Ry.  Co.,  16  How.  314; 
Coquillard  v.  Bearss,  21  Ind.  479,  83  Am.  Dec.  362 ;  Harris  t. 
Roof,  10  Barb.  489;  Weed  v.  Black,  2  McAr.  268,  29  Am.  Rep. 
618;  Chippewa  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  75  Wis. 
224,  44  N.  W.  17.     It  was  decided  in  the  cases  just  quoted  that 
a  contract,  the  nature  of  the  one  in  suit,  which  provided  for 
contingent  fee  or  compensation  is  illegal  and  void,  because  such 
fee  or  compensation  is  a  "direct  and  strong  incentive  to  the 
exertion  of  not  merely  personal  but  sinister  influence  upon  the 
legislature."    It  follows  that  the  judgment  of  the  district  court 
must  be  affirmed. 
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LOBBYING  CONTRACTS.— All  agreements  that  tend  to  Introduce 
personal  influence  and  solicitation  as  elements  in  procuring  and  in- 
tluencing  legislative  action  are  contrary  to  sound  morals,  lead  to  in- 
efficiency in  the  public  service,  and  are  void:  Houlton  v.  Nichol,  93 
Wis.  393,  57  Am.  St.  Hep.  928,  67  N.  W,  715.  A  contract  for  a  con- 
tingent fee  to  be  paid  on  the  passage  of  a  legislative  act  is  void: 
See  the  monosrraphic  note  to  Parsons  y.  Trask,  66  Am.  Dec  607. 


PAXTON  V.  STATE 
[59  Neb.  460,  81  N.  W.  383.] 

APPELLATE  PRACTICE— DIRECTING  VERDICT.— If  a 
verdict  is  rendered  in  obedience  to  a  peremptory  Instruction  from 
the  trial  court,  it  is  the  duty  of  the  appellate  court,  in  reviewing  the 
questions  presented  for  decision,  to  assume  every  material  fact 
which  the  evidence  for  the  complaining  party  establishes  or  tends 
to  prove. 

OFFICIAL  BONDS  ARE  WITHOUT  VALIDITY  until  de- 
livered. 

OFFICIAL  BONDS— ACCEPTANCE  BY  GOVERNOR.— The 
governor  of  the  state  has  no  authority,  as  Its  agent,  to  accept  the 
official  bonds  of  state  or  district  officers,  and  thereby  give  them  va- 
lidity as  a  contract.    His  sole  duty  is  to  approve  them. 

OFFICIAL  BONDS— NECESSITY  OF  FILING.— The  official 
bonds  of  state  and  district  officers  do  not  become  binding  obliga- 
tions until  they  have  been  flUled  in  the  office  of  the  secretary  of 

"  INSTRUMENTS  ARE  NOT  DELIVERED  untU  they  have 
passed  beyond  the  dominion,  control,  and  authority  of  the  makers, 
and  are  no  longer  capable  of  being  recalled.  Such  delivery  is  es- 
sential to  the  validity  of  an  official  bond,  and  until  so  delivered  it 
is  not  a  binding  contract. 

OFFICIAL  BONDS.— MERE  APPROVAL  of  official  bonds 
does  not  work  their  acceptance,  nor  make  them  valid  contracts. 

OFFICIAL  BONDS-AGENCY  TO  DELIVER.— The  princi- 
pal In  an  official  bond  has  an  implied  agency  to  deliver  it  as  the 
contract  of  his  sureties. 

OFFICIAL  BONDS.— POSSESSION  BY  THE  PRINCIPAL 
of  an  official  bond  on  a  day  subsequent  to  that  fixed  by  statute  for 
its  delivery  carries  with  it  prima  facie  the  right  to  have  it  approved 
and  delivered. 

OFFICIAL  BONDS>-RIGHT  OF  SURETY  TO  REVOKE.— 
Sureties  on  an  official  bond  have  the  right  to  revoke  their  principal's 
authority  to  bind  them  at  any  time  before  the  bond  is  delivered, 
but  without  such  revocation  the  right  of  the  principal  to  deliver  the 
bond  and  bind  them  continues.  Until  the  sureties  are  accepted  they 
are  at  liberty  to  recede,  but  until  they  have  signified  an  intention 
to  do  so,  the  state  may  bind  them  by  accepting  their  bond. 

OFFICIAL  BONDS— ADDITIONAL  SURETIES.— No  state 
officer  has  authority  to  demand  additional  sureties  of  another  state 
officer  after  his  official  bond  has  been  duly  approved  and  filed   of 
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record,  and  sureties  signing  under  such  circumstances  are  not 
bound. 

OFFICIAL  BONDS— FAILURE  TO  FILE  IN  TIME.— The 
failure  of  an  officer  to  have  his  official  bond  approved  and  filed  with- 
in the  time  fixed  by  statute  creates  a  vacancy  in  the  office  to  which 
he  has  been  elected  or  appointed;  but  in  such  case  the  state  may 
waive  Its  right  to  oust  the  incumbent  and  elect  to  deal  with  him  as 
entitled  to  the  office. 

OFFICIAL  BONDS  —  FAILURE  TO  FILE  IN  TIME  - 
WAIVER  OF  OUSTER— ESTOPPEL  AGAINST  SURETIES.— If 
an  official  bond,  with  the  express  and  implied  authority  of  the  sure- 
ties, is  approved  and  delivered,  after  the  right  to  declare  a  forfeit- 
ure of  the  office  has  occurred  because  such  bond  was  not  filed  in 
time,  such  sureties  are  estopped  to  deny  the  validity  of  the  bond, 
on  the  ground  that  it  was  not  filed  within  the  time  fixed  by  law. 

TROVER  AND  CONVERSION-^OINT  TORT  FEASORS.— If 
two  or  more  persons  have  converted  the  property  of  another,  the 
latter  may  sue  them  either  jointly  or  severally,  and  a  court  of  equity 
will  not  compel  him  to  pursue  one  of  them  rather  than  the  other, 
who  is  equally  guilty. 

OFFICIAL  BONDS-LIABILITY  OF  SURETIES-STATE- 
MENT BY  ACCOUNTING  OFFICER  AS  EVIDENCE.— A  docu- 
ment containing  an  accounting  made  by  an  officer  and  used  by  him 
in  turning  over  his  office  to  his  successor  as  required  by  law  is 
competent  evidence  against  the  sureties  on  the  official  bond  of  the 
former  officer. 

EVIDENCE— BOOK  ENTRIES.— An  officer  who  has  held  a 
certain  office  for  a  considerable  time  is  presumably  competent  to 
give  an  opinion  as  to  the  meaning  of  entries  in  books  evidencing 
business  transactions  in  his  office. 

OFFICIAL  BONDS  —  ACCOUNTING  —  LIABILITY  OP 
SURETIES.— An  officer  who.  In  accounting  to  himself  as  his  own 
successor,  turns  over  bank  credits,  afterward  entered  as  cash  re- 
ceipts on  the  books  of  his  office,  prima  facie  relieves  the  bondsmen 
for  his  first  term  from  liability,  and  charges  his  bondsmen  for  his 
second  term   with  the  amount  of  such  credits. 

CERTIFICATES  OF  DEPOSIT— RIGHTS  OF  HOLDER.— 
The  owner  of  a  certificate  of  deposit  or  other  evidence  of  money  in 
the  custody  of  a  solvent  bank  is  as  effectually  invested  with  the 
control  and  dominion  of  such  money  as  though  there  had  been  a 
manual  delivery  thereof  to  him. 

OFFICIAL  BONDS— OFFICIAL  RECORDS  AS  EVIDENCE 
AGAINST  SURETIES.— The  records  of  a  public  officer  kept  by  the 
incumbent  of  such  office  are  competent  evidence  against  his  sureties, 
and,  in  the  absence  of  countervailing  proof,  are  conclusive. 

PUBLIC  OFFICERS— PRESUMPTION.— A  public  officer  Is 
presumed  to  faithfully  perform  the  duties  with  which  he  is  charged. 

PUBLIC  OFFICERS— CONVERSION— EVIDENCE.— In  an 
action  for  the  specific  conversion  of  public  money  against  an  of- 
ficer and  his  sureties,  evidence  tending  to  show  that  such  officer 
paid  his  own  funds  into  the  public  treasury  is  not  admissible  unless 
It  appears  that  the  alleged  conversion  occurred  prior  to  such  pay- 
ment Such  payment  does  not  answer  evidence  of  a  defalcation 
furnished  by  the  official  records. 

PUBLIC  OFFICERS— DECLARATIONS  AS  EVIDENCE.— 
Public  corporations  act  through  their  officers  and  agents,  and  the 
declarations  of  the  latter,  when  made  during  the  transaction  of  of- 
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ficial  business,  and  in  relation  thereto,  are  admissible  in  evidence 
as  part  of  the  res  gestae. 

BVIDE^ICE.— PLEADINGS  IN  ONE  SUIT  are  admlssibie  In 
evidence  in  another  suit  when  offered  as  admissions  or  declarations 
against  interest,  but  when  such  pleadings  are  not  signed  or  verified 
by  the  party  himself,  they  can  be  received  only  upon  actual  or  pre- 
sumptive proof  that  the  admissions  which  they  contain  were  either 
made  by  his  direction  or  were  afterward  sanctioned  by  him. 

J.  C.  Cowin,  F.  T.  Kansom,  K.  Eyan,  and  F.  Irvine,  for  the 
appellant. 

€.  J.  Smyth,  attorney  general,  W.  D.  Oldham,  deputy  attor- 
ney general,  and  E.  P.  Smith,  for  the  state. 

^^'^  SULLIVAN,  J.  •  At  the  general  election  in  1894  Joseph 
S.  Bartley  was  elected  to  the  office  of  state  treasurer,  as  his  own 
successor.  On  January  3,  1895,  he  took  the  oath  required  by 
law,  and  tendered  his  official  bond  to  the  governor  for  approval. 
The  sureties  whose  names  then  appeared  upon  the  obligation 
were  Nathan  S.  Harwood,  F.  M.  Cook,  A.  B.  Clark,  John  H. 
Ames,  Charles  A.  Hanna,  Mary  Fitzgerald,  C.  C.  McNish,  and 
E.  E.  Brown.  The  governor  did  not  approve  the  bond  on  the 
day  it  was  presented,  but  returned  it  to  Bartley,  who  promised 
to  strengthen  it  by  procuring  additional  sureties.  On  January 
9,  1895,  the  bond  was  again  presented  for  approval  with  the 
names  of  Thomas  Swobe,  Cadet  Taylor,  and  W.  A.  Paxton 
added  to  the  names  of  the  original  obligors.  It  was  thereupon 
approved,  and  on  the  same  day  filed  for  record  and  recorded 
in  the  office  of  the  secretary  of  state.  Bartley,  at  the  end  of 
his  second  term,  was  found  to  be  a  defaulter,  and  this  action 
was  instituted  in  behalf  of  the  state  to  recover  of  the  defend- 
ants, as  his  sureties,  the  amount  of  the  defalcation.  The  cause 
was  tried  to  a  jury  in  the  district  court  of  Douglas  county,  and 
resulted  in  a  verdict  and  judgment  against  all  the  defendants 
except  Mary  Fitzgerald,  who  succeeded  in  establishing  the  de- 
fense of  incapacity  to  contract  at  the  time  ^^^  her  signature 
was  obtained.  The  verdict  against  the  sureties  who  are  here 
complaining  was  rendered  in  obedience  to  a  peremptory  in- 
struction from  the  trial  court;  and  it  becomes,  therefore,  our 
duty,  in  examining  the  questions  presented  for  decision,  to  as- 
sume the  existence  of  every  material  fact  which  the  evidence  for 
the  defendants  establishes  or  tends  to  prove. 

The  original  sureties  contend  that  they  are  not  bound,  be- 
cause the  bond  was  not  accepted  and  approved  on  or  before 
January  3d,  which  was  the  first  Thursday  after  the  first  Tues- 
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day  in  that  month.  Brown  further  insists  that  the  additional 
sureties  signed  without  his  consent,  and  that  he  thereby  became 
released  from  his  obligation.  Paxton,  Swobe,  and  Taylor  claim 
that  the  bond  was  already  effective  when  their  signatures  were 
obtained,  and  that  their  undertaJdng  is  void  for  want  of  a  con- 
sideration to  support  it.  We  will  consider  these  defenses  to- 
gether. The  petition  alleges  that  the  bond  was  delivered  to  the 
governor  on  January  3d,  and  on  that  day  filed  for  record  in  the 
office  of  the  secretary  of  state.  It  is  also  alleged  that  the  bond 
was  afterward  returned  to  Bartley  to  obtain  the  signatures  of 
additional  sureties,  and  that  on  January  9  th  it  was  again  handed 
to  the  governor,  who  then  approved  it  and  filed  it  with  the 
secretary  of  state.  These  averments  of  the  petition  are  trav- 
ersed, and,  after  a  careful  examination  of  the  record,  we  quite 
agree  with  the  statements  of  counsel  for  the  defendants  that 
the  evidence  conclusively  shows  that  the  bond  was  not  filed  in 
the  office  of  the  secretary  of  state  until  January  9th.  Prior  to 
that  date  no  contract  relations  existed  between  the  state  and 
any  of  the  defendants  herein  growing  out  of  the  signing  of  the 
bond  in  suit.  A  bond,  like  a  deed,  is  without  validity  until  it 
has  been  delivered.  Without  delivery  it  is  void:  See  United 
States  etc.  Pump  Co.  v.  Drexel,  53  Neb.  771,  74  N.  W.  317; 
Duer  V.  James,  42  Md.  492;  Donnelly  v.  Kafferty,  172  Pa.  St. 
687,  33  Atl.  754;  Fay  v.  Eichardson,  7  Pick.  91.  As  we  under- 
stand the  law,  the  governor  was  not  the  agent  of  the  state  to 
*^  accept  the  treasurer's  bond.  His  duty  was  to  approve  it 
merely.  He  was  not  authorized  to  accept  it  on  behalf  of  the 
state,  and  thereby  give  it  vitality  as  a  contract.  By  section  6 
of  chapter  10  of  the  Compiled  Statutes  of  1899,  it  is  provided 
that  all  official  bonds  of  officers  chosen  at  a  general  election 
shall  be  filed  in  the  proper  office  on  or  before  the  first  Thurs- 
day after  the  first  Tuesday  in  January  next  succeeding  the  elec- 
tion. Section  6  of  the  same  act  declares  that  the  official  bonds 
of  all  state  and  district  officers,  except  the  governor,  shall  be  ap- 
proved by  the  governor,  and  be  filed  and  recorded  in  the  office 
of  the  secretary  of  state.  The  governor's  bond  must  be  ap- 
proved by  the  chief  justice  of  the  supreme  court.  Section  15 
declares  the  consequence  of  a  noncompliance  with  the  require- 
ments of  the  act.  It  is  as  follows:  "If  any  person  elected  or 
appointed  to  any  office  shall  neglect  to  have  his  official  bond 
executed  and  approved  as  provided  by  law,  and  filed  for  record 
within  the  time  limited  by  this  act,  his  office  shall  thereupon 
ipso  facto  become  vacant,  and  such  vacancy  shall  thereupon 


Dec.  1899.]  Paxton  v.  State.  693 

immediately  be  filled  by  election  or  appointment  as  the  law  may 
direct  in  other  cases  of  vacancy  in  the  same  office,"  It  seems 
entirely  clear  from  the  statutory  provisions  quoted  and  referred 
to  that  the  official  bond  of  the  state  treasurer  does  not  become 
a  binding  obligation  before  it  has  been  filed  with  the  secretary 
of  state.  Section  15,  in  plain  terms,  declares  that  a  public  office 
shall  become  vacant  if  the  person  chosen  to  fill  it  neglects  to 
have  his  official  bond  filed  in  the  proper  office  within  the  proper 
time.  This  certainly  implies  that  the  bond  shall  be  returned, 
after  its  approval,  to  the  person  presenting  it,  so  that  he  may 
do  the  further  act  which  is,  under  the  law,  indispensable  to  the 
completion  of  his  title  to  the  office.  His  right  to  the  possession 
of  the  bond  after  its  approval  necessarily  includes  the  right  to 
file  it  or  not,  as  he  may  think  best,  and  precludes,  of  course, 
the  idea  of  a  prior  delivery.  An  instrument  is  not  delivered 
until  it  has  passed  beyond  the  dominion  of  the  maker,  and  is 
'*'^®  no  longer  capable  of  being  recalled.  If  it  be  still  under 
his  control,  and  subject  to  his  authority,  it  is  not  a  binding  con- 
tract: See  Duer  v.  James,  42  Md.  492;  Fisher  v.  Hall,  41  N.  Y. 
416;  Younge  v.  Guilbeau,  3  Wall.  636.  It  was  competent  for 
the  executive,  under  the  provisions  of  chapter  10,  supra,  to  ap- 
prove the  treasurer's  bond,  but  it  was  not  within  his  power  ta 
vitalize  it  by  acceptance;  that  function  belonged  exclusively  to 
the  secretary  of  state.  "The  law,"  as  was  said  in  Holt  County 
v.  Scott,  53  Neb.  176,  73  N.  W.  681,  "contemplates  that  the 
officer  will  have  the  bond  approved,  afterward  filed  and  re- 
corded. If  he  secured  its  approval,  and  did  not  file  or  deliver 
it,  it  would  be  no  more  binding  because  of  the  approval  than  it 
would  without  it.  The  approval  does  not  work  the  acceptance 
of  the  bond." 

Having  reached  the  conclusion  that  Mr.  Bartley*8  bond  was 
still  in  his  hands  and  subject  to  his  control  on  January  9th,  we 
will  inquire  whether  he  had,  on  that  day,  authority  to  deal  with 
it  so  as  to  make  it  a  binding  contract  between  the  sureties  and 
the  state.  It  is,  we  believe,  a  doctrine  of  universal  recognition 
that  the  principal  in  an  official  bond  has  an  implied  agency  to 
deliver  it  as  the  contract  of  his  sureties.  They  intrust  it  to  him 
for  that  purpose:  See  Pequawkett  Bridge  v.  Mathes,  8  N.  H. 
139;  Stephens  v.  Crawford,  1  Ga.  574,  44  Am.  Dec.  680;  King 
County  V.  Ferry,  5  Wash.  536,  34  Am.  St.  Rep.  880,  32  Pac. 
538.  The  obligation  in  suit  was  given  by  all  the  sureties  to 
Bartley,  to  be  by  him  presented  for  approval  and  filed  in  the 
office  of  the  secretary  of  state.     There  is  nothing  in  the  record 
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to  indicate  that  any  of  the  sureties  signed  conditionally,  or  that 
there  was  any  actual  limitation  upon  Bartley's  implied  author- 
ity to  use  the  bond  in  furtherance  of  the  purpose  for  which  it 
was  signed.  Possession  of  the  bond  on  January  9th  carried 
with  it,  prima  facie,  the  right  to  have  it  approved  and  delivered : 
See  Sampson  v.  Barnard,  98  Mass.  359;  State  v.  Ehoades,  6 
Nev.  352.  The  sureties  had  the  right  to  revoke  their  principal's 
authority  at  any  time  before  the  bond  Was  delivered;  but  with- 
out such  '*''^^  revocation  the  right  to  deliver  continued,  and, 
as  we  have  said,  possession  of  the  instrument  was  evidence  of 
the  right.  Until  the  sureties  were  accepted,  they  were  at  lib- 
erty to  recede;  but  until  they  signified  an  intention  to  recede, 
the  state  might  bind  them  by  accepting  their  offer  to  answer 
for  the  official  misconduct  of  their  principal:  See  State  v.  Dunn, 
11  La.  Ann.  650.  There  is  in  this  record  an  entire  absence  of 
•evidence  from  which  it  might  be  justly  inferred  that  the  deliv- 
ery of  the  bond  in  its  final  form  was  in  fact  unauthorized.  The 
only  evidence  bearing  upon  this  point  clearly  indicates  that  the 
original  sureties  desired  that  the  bond  should  be  approved 
after  January  3d,  strengthened  by  such  additional  sureties  as 
Bartley  might  be  able  to  procure.  Between  January  3d 
and  the  time  when  the  bond  was  approved  they  signed  a 
paper,  referred  to  in  the  bill  of  exceptions  as  Exhibit  2e,  re- 
citing that  "each,  having  signed  the  bond  of  Joseph  S.  Bart- 
ley as  state  treasurer  of  the  state  of  Nebraska,  do  hereby  con- 
sent and  agree  that  any  and  all  additional  names  that  he  may 
procure  on  said  bond  shall  in  no  manner  affect  our  liability  on 
said  bond,  and  that  each  of  us  are  held  liable  the  same  as  if  said 
names  had  not  been  added.  Jan.  — ,  1895."  This  document 
affords,  we  think,  but  one  rational  inference,  viz.,  that  Bartley's 
bond  had  not  been  approved  or  filed  within  the  time  appointed 
by  the  statute.  No  officer  of  the  state  is  authorized  to  demand 
additional  sureties  of  the  state  treasurer  after  his  official  bond 
has  been  duly  approved  and  filed  for  record.  Sureties  signing 
under  such  circumstances  are  not  bound,  there  being  no  consid- 
eration for  their  promise:  See  Stoner  v.  Keith  County,  48  Neb. 
279,  67  N.  W.  311.  This  being  so,  the  original  sureties  must 
have  signed  Exhibit  2e  knowing,  or  at  least  believing,  that 
their  bond  had  not  yet  become  effective.  The  sole  motive  for 
giving  the  bond  was  to  establish  Bartley  in  the  office  of  treas- 
urer; and,  if  that  end  had  already  been  accomplished,  the  pro- 
curement of  additional  sureties  would  have  been  an  idle  cere- 
mony— a  vain  and  useless  act    *''^  When  Bartley  presented 
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his  bond,  accompanied  by  Exhibit  2e,  on  January  9th,  he  was 
undoubtedly  acting  within  the  scope  of  an  apparent  authority 
from  all  his  sureties  to  have  the  obligation  approved  and  de- 
livered; and  we  think  the  evidence  conclusively  shows  that  his 
apparent  authority  and  his  real  authority  were  identical. 

It  is  true  that  Bartley's  right  to  act  as  treasurer  became 
extinguished  upon  his  failure  to  have  his  bond  filed  and  ap- 
proved on  or  before  January  3d:  See  Comp.  Stats.  1899,  c.  10, 
sec.  15;  State  v.  Lansing,  46  Neb.  514,  64  N.  W.  1104.  The 
state  might,  on  or  after  January  4th,  appoint  another  person 
to  fill  the  ofifice,  but  it  was  not  bound  to  do  so.  It  might  waive 
its  right  to  oust  Bartley,  and  elect  to  deal  with  him  in  the 
character  which  he  assumed.  Section  15  of  the  law  in  relation 
to  official  bonds  was  enacted  for  the  protection  of  the  public, 
and  not  for  the  benefit  of  sureties;  and  they,  consequently,  can- 
not be  heard  to  object  that  approval  and  acceptance  were  not 
within  the  prescribed  time:  See  Holt  County  v.  Scott,  53  Neb. 
176,  73  jST.  W.  681;  Ashkum  v.  Lake,  12  111.  App.  25;  Monteith 
V.  Commonwealth,  15  Gratt.  178;  State  v.  Rhoades,  6  Nev.  352. 
The  bond  in  suit  was,  with  the  implied  and  express  authority 
of  the  sureties,  approved  and  delivered  after  the  forfeiture  oc- 
curred. The  state  accepted  it,  relied  on  it,  and  was  induced 
by  it  to  waive  its  right  to  exclude  Bartley  from  the  office  of 
treaisurer.  The  right  to  the  office  was  claimed  by  virtue  of  an 
election.  The  bond  so  states;  and  the  bondsmen  cannot  be 
permitted  to  escape  liability  by  denying  now  the  existence  of  a 
right  which  in  behalf  of  their  principal  they  successfully  as- 
serted on  January  9,  1895:  See  Holt  County  v.  Scott,  53  Neb. 
176,  73  N.  W.  681;  Blaco  v.  State,  58  Neb.  557,  78  N.  W.  1056; 
State  V.  Ehoades,  6  Nev.  352;  Monteith  v.  Commonwealth,  15 
Gratt.  172;  Chandler  v.  State,  1  Lea,  296;  Clean  v.  King,  116 
N.  Y.  355,  22  N.  E.  559;  Swan  v.  State,  48  Tex.  120;  Morris 
V.  State,  47  Tex.  583;  Waters  v.  State,  1  Gill,  302;  Common- 
wealth V.  Philadelphia,  27  Pa.  St.  497;  Middleton  v.  State,  120 
Ind.  166,  22  N.  E.  123;  Mayor  v.  Harrison,  30  N.  J.  *^3  L.  73; 
Ferguson  v.  Landram,  5  Bush,  237,  96  Am.  Dee.  350;  Mis- 
sissippi County  V.  Jackson,  51  Mo.  23;  Police  Jury  v.  Brook- 
shier,  31  La.  Ann.  736. 

Having  disposed  of  the  main  question,  we  will  now  turn  our 
attention  to  some  other  assignments  of  error  upon  which  a  re- 
versal of  the  judgment  is  claimed.  The  petition  charges  that 
on  January  2,  1897,  Bartley  transferred  to  the  Omaha  National 
Bank,  in  payment  of  a  void  warrant  held  by  it,  two  hundred 
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and  one  thousand  eight  hundred  and  eighty-four  dollars  and 
five  cents  of  the  money  of  the  state,  and  that  such  transfer 
amounted  to  a  conversion.  Some  days  before  the  trial  the  de- 
fendants asked  leave  to  file  an  amended  and  supplemental  an- 
swer, setting  forth  that  the  transferee  of  the  fund  and  holder 
of  the  warrant  was  a  state  depository,  and  as  such  had  in  its 
custody,  at  the  time  of  the  transfer,  the  money  alleged  to  have 
been  converted.  The  court  denied  the  application,  and  this 
ruling  is  assigned  for  error.  The  claim  of  the  defendants  is 
that  the  depository  bank  is  primarily  liable  for  the  loss  of  the 
money  paid  upon  the  warrant;  that  it  and  its  sureties  should 
have  been  brought  into  court  and  charged  with  the  amount 
of  the  unauthorized  payment;  and  that  Bartley's  sureties  should, 
as  to  this  amount,  have  been  entirely  exonerated,  or  charged, 
at  most,  with  a  secondary  liability.  The  legal  effect  of  the 
transaction  in  question,  according  to  the  former  decisions  of 
this  court,  was  to  render  both  Bartley  and  the  bank  liable  to 
the  state  as  joint  tort  feasors:  See  Bartley  v.  State,  53  Neb. 
310,  73  N.  W.  744;  on  rehearing,  55  Neb.  294,  75  N.  W.  832; 
State  V.  Bartley,  66  Neb.  810,  77  N.  W.  438;  State  v.  Omaha 
Nat.  Bank,  59  Neb.  483,  81  N.  W.  319.  The  evidence  in  this 
case  relating  to  that  transaction  is,  in  its  essential  features,  the 
same  as  that  given  in  the  cases  cited,  and,  therefore,  according 
to  a  familiar  doctrine  of  the  law  of  torts,  the  state  was  at 
liberty  to  sue  either  or  both  of  the  joint  wrongdoers:  See  Kel- 
low  V.  Central  etc.  Ey.  Co.,  68  Iowa,  470,  56  Am.  Eep.  858, 
23  N.  W.  740,  27  N.  W.  466;  Johnson  v.  Chicago  etc.  Ry.  Co., 
31  Minn.  57,  16  N.  W.  488;  Pollett  v.  Long,  56  N.  Y.  200; 
Stone  V.  Dickinson,  5  Allen,  29,  81  Am.  Dec.  727;  Boyd  v.  In- 
surance Patrol,  113  Pa.  St.  269,  6  Atl.  536.  The  cases  cited  in 
'*''*  support  of  the  application  to  amend  do  not  go  to  the  ex- 
tent of  holding  that  equity  will,  under  any  circumstances,  de- 
prive a  party  of  the  right  of  election,  and  compel  him  to  pursue 
one  wrongdoer  rather  than  another  who  is  equally  culpable. 
The  state  has  in  this  case  chosen  to  proceed  against  Bartley  for  a 
tortious  act  amounting  to  official  misconduct;  and  it  has  a  right 
to  insist  that  his  bondsmen  shall  perform  their  contract  by  mak- 
ing good  the  loss  sustained  by  the  public. 

Error  is  assigned  on  the  admission  in  evidence  of  Exhibit  23 
tendered  by  the  state  for  the  purpose  of  showing  the  balance 
with  which  Bartley  was  chargeable  at  the  end  of  his  second 
term.  This  exhibit  is  a  statement  prepared  by  the  auditor  of 
public  accounts  and  purports  to  show  the  moneys  and  securities 
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for  which  Bartley,  as  treasurer,  was  accountable  to  his  successor 
on  January  7,  1897.  It  was  produced  by  Bartley  and  handed 
to  his  successor,  J.  B.  Meserve,  in  the  office  of  the  treasurer  on 
the  morning  of  January  8th,  at  the  time  the  office  was  being 
turned  over,  and  in  connection  with  the  accounting  which  was 
then  being  made  by  the  outgoing  to  the  incoming  treasurer. 
It  was,  in  substance,  a  declaration  by  Bartley,  while  in  the  act 
of  accounting,  that  the  amounts  mentioned  in. the  document 
were  the  amounts  for  which  he  should  account.  It  was  the 
duty  of  Bartley  to  account  to  his  successor,  and  to  turn  over  all 
moneys  and  securities  with  which  he  was  chargeable.  The 
sureties  contracted  that  this  should  be  done.  It  was  an  official 
duty,  the  performance  of  which  was  necessary  to  their  exonera- 
tion. The  accounting  was  made  at  the  very  time  the  law  re- 
quired it  to  be  made;  and  we  therefore  think  that,  although 
Bartley  had  ceased  to  be  the  de  jure  treasurer  by  reason  of 
Meserve's  having  qualified,  his  declaration  as  to  the  amount  of 
moneys  and  securities  which  he  should  turn  over  to  his  suc- 
cessor was  admissible  as  evidence  against  the  sureties.  It  was 
a  declaration  made  during  the  transaction  of  business,  for  which 
they  were  liable  and  so  became  part  of  the  res  gestae:  See  1 
Greenleaf  '^'^^  on  Evidence,  12th  ed.,  sec.  187;  Brandt  on 
Suretyship  and  Guaranty,  1st  ed.,  sec.  518;  Lancashire  Ins. 
Co.  V.  Callahan,  68  Minn.  277,  64  Am.  St.  Rep.  475,  71  N.  W. 
261;  Stetson  v.  City  Bank  of  New  Orleans,  2  Ohio  St.  167. 
But,  if  we  are  mistaken  in  our  conclusion  upon  this  point,  the 
admission  in  evidence  of  Exhibit  23  would  not  be  reversible 
error,  because  the  correctness  of  the  balance  shown  by  the 
paper  is  conclusively  established  by  other  competent  proof. 
Mr.  Meserve  was  called  as  a  witness  for  the  state,  and  permitted, 
over  objection,  to  explain  the  meaning  of  certain  entries  in  the 
books  kept  by  Bartley  as  treasurer.  The  objection  to  the  evi- 
dence is  that  the  books  speak  for  themselves,  and  that  the  wit- 
ness was  not  shown  to  possess  the  qualifications  of  an  expert. 
There  was  no  error  in  the  ruling.  While  it  is  true  the  books 
speak  for  themselves,  their  meaning  is  not  apparent  at  once  to 
the  average  juror.  Mr.  Meserve  had,  at  the  time  of  the  trial, 
been  state  treasurer  for  more  than  two  years,  and  was,  there- 
fore, presumably  competent  to  give  an  opinion  as  to  the  mean- 
ing of  entries  evidencing  business  transactions  in  the  treas- 
urer's office. 

A  further  contention  of  the  defendants  is  that  the  court  held 
them  liable  for  a  defalcation  which  occurred  during  Bartley's 
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first  term.  This  claim  is  based  on  the  fact  that  Bartley,  at  the 
beginning  of  his  second  term,  turned  over  to  himself,  as  his  own 
successor,  a  large  amount  of  bank  credits  in  lieu  of  actual  cash. 
It  ifi  indisputably  established  that,  in  the  accounting  between 
the  treasurer  and  the  governor  on  January  8,  1895,  Bartley  pro- 
duced what  purported  to  be  bank  drafts,  certificates  of  deposit, 
and  other  vouchers  for  money  in  bank,  and  that  these  credits 
were  considered  and  accepted  as  the  equivalents  of  money, 
which  they  were  supposed  to  represent.  The  attorney  general 
insists  that  this  transaction  exonerated  the  first  sureties  and 
charged  the  second;  and,  we  think,  in  view  of  the  evidence,  his 
position  is  tenable.  The  defendant  sureties  are,  of  course, 
liable  only  for  moneys  received  by  their  principal  during  the 
second  term;  their  contract  does  not  bind  them  to  answer  for 
securities  ^'^^  which  the  treasurer  was  not  authorized  to  ac- 
cept in  payment  of  obligations  due  to  the  state.  But  if  the 
transfer  of  the  bank  credits  in  question  was,  in  substance,  a 
transfer  of  cash,  the  sureties  are  liable.  The  owner  of  a  certifi- 
cate of  deposit,  or  other  evidence  of  money  in  the  custody  of 
a  solvent  bank,  is  as  effectually  invested  with  control  and 
dominion  of  such  money  as  though  there  had  been  a  manual 
delivery  of  it  to  him.  Such  is  the  doctrine  of  the  later  deci- 
sions of  this  court:  See  State  v.  Hill,  47  Neb.  456,  66  N.  W. 
541;  Bush  v.  Johnson  County,  48  Neb.  1,  58  Am.  St.  Kep.  673, 
66  N.  W.  1023.  Whatever  uncertainty  there  may  be  as  to  the 
position  of  the  court  upon  other  questions  considered  in  the 
Hill  case,  there  is  no  doubt  upon  this  point.  Two  of  the  judges 
and  the  three  commissioners  concurred  in  this  statement  of 
the  law:  "A  state  treasurer  who,  on  taking  charge  of  the  office, 
instead  of  demanding  the  funds  due  from  his  predecessor  in 
cash,  accepts  in  payment  thereof  certificates  of  deposit  issued 
by  a  bank  in  which  such  funds  have  been  deposited  for  safe- 
keeping, is  chargeable  upon  his  bond  for  the  amount  of  such 
payment,  and  his  liability  therefor  is  not  affected  by  the  fact 
that  he  is  unable  to  realize  the  money  upon  such  certificates 
by  reason  of  the  subsequent  failure  of  said  bank":  See  State  v. 
Hill,  47  Neb.  456,  66  N.  W.  541.  In  the  Bush  case  (Bush  v. 
Johnson  County,  48  Neb.  1,  58  Am.  St.  Eep.  673,  66  N.  W. 
1023)  the  question  was  again  presented,  and  the  court,  in  an 
opinion  by  the  chief  justice,  held  that  the  transfer  of  a  credit  in 
a  solvent  bank  is  a  transfer  of  money  within  the  meaning  of 
the  law.  That  the  bank  credits  transferred  by  Bartley  to  him- 
self represented  money  in  solvent  banks  is  shown  by  the  en- 
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tries  in  the  books  of  the  treasurer's  office.  These  records 
show  that  on  January  31,  1895,  Bartley  had  on  hand,  as  cash, 
the  money  represented  by  the  bank  vouchers  turned  over  on 
January  8th.  Other  records  subsequently  made  by  Bartley  as 
treasurer  testify  to  the  same  fact.  These  records  are  compe- 
tent evidence  against  the  sureties;  and,  in  the  absence  of 
countervailing  proof,  would  be  conclusive:  See  Van  Sickel  v. 
Buffalo  County,  13  Neb.  103,  42  Am.  Kep.  753,  13  N.  W.  19; 
Albertson  v.  State,  *''''  9  Neb.  429,  2  N.  W.  742,  892;  Ohio 
etc.  Ry.  Co.  v.  People,  119  111.  207,  10  N.  E.  545;  Pike  v. 
People,  84  111.  80;  Rizer  v.  Callen,  27  Kan.  339;  Locke  v.  Ben- 
nett, 7  Cush.  445 ;  Union  v.  Bermes,  44  N.  J.  L.  269,  43  Am. 
Eep.  369.  That  Bartley  had,  during  his  first  term,  entered 
these  same  bank  credits  on  his  books  as  cash  indicates  noth- 
ing more,  we  think,  than  that  they  were  considered  and  treated 
as  money  subject  to  his  dominion  and  under  his  control.  We 
cannot  presume  that  the  records  are  false,  but  must,  on  the 
contrary,  indulge  the  presumption  that  the  treasurer  performed 
faithfully  the  duties  with  which  he  was  charged:  See  Hastings 
School  Dist.  V.  Caldwell,  16  Neb.  68,  19  N.  W.  634;  Taylor  v. 
Wilson,  17  Neb.  88,  22  N.  W.  119;  Green  v.  Barker,  47  Neb. 
934,  66  N.  W.  1032;  Blaco  v.  State,  58  Neb.  557,  78  N.  W.  1056. 
Another  assignment  of  error  relates  to  the  rulings  of  the 
court  excluding  the  proffered  testimony  of  the  witness  Balch, 
and  the  books  of  the  Omaha  National  Bank  in  connection 
therewith.  By  this  witness,  and  the  books  of  the  bank  of 
which  he  was  assistant  cashier,  the  defendants  proposed  to  show 
that  the  warrant,  for  the  payment  of  which  Bartley,  as  treas- 
urer, drew  his  check  for  two  hundred  and  one  thousand  eight 
hundred  and  eighty-four  dollars  and  five  cents  on  January  2, 
1897,  had  been  previously  sold  by  him  and  the  proceeds  of  the 
sale  turned  over  to  the  state,  or  paid  out  for  its  use  and  bene- 
fit. We  are  entirely  satisfied  that  the  rejection  of  this  evidence 
was  not  error.  The  books  of  the  treasurer's  office  are  presum- 
ably a  true  record  of  the  receipts  and  disbursements  of  the 
public  revenues.  It  cannot  be  assumed,  without  proof,  that 
Bartley,  in  violation  of  his  duty,  charged  himself  with  moneys 
which  did  not  belong  to  the  state.  The  rejected  evidence  does 
not  go  to  the  extent  of  showing  that  condition  of  affairs;  and 
it  had,  therefore,  no  tendency  to  disprove  the  shortage  dis- 
closed by  the  state's  evidence.  There  being,  at  the  time  it  is 
claimed  the  proceeds  of  the  warrant  were  paid  to  the  state,  no 
proof  of  any  defalcation  during  the  second  term,  it  is  clear  the 
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evidence  in  question  was  inadmissible,  except  on  the  theory 
that  Bartley  had  been  charged,  as  treasurer,  with  moneys  ^''* 
which  in  fact  belonged  to  himself.  Had  the  defendants  offered 
to  prove  that  he  was  so  charged,  and  that  the  apparent  short- 
age was  the  result  of  false  entries  in  the  treasurer's  books,  we 
think  the  evidence  would  have  been  admissible,  even  under  a 
general  denial,  since  the  action  is  only  in  part  for  the  con- 
version of  a  specific  fund.  But  the  defendants  could  not  de- 
feat a  recovery,  or  break  down  the  plaintiff's  case,  merely  by 
showing  that  there  had  been,  at  different  times,  a  wrongful 
commingling  of  Hartley's  money  with  the  money  of  the  state. 
That  fact  would  not  answer  the  evidence  of  a  defalcation  fur- 
nished by  the  official  records. 

It  is  finally  contended  that  the  court    erred    in    directing 
the  jury  to  find  in  favor  of  the  plaintiff  for  the  full  amount 
claimed  in  the  petition.     This  contention  must  be  sustained. 
There  was  conflicting  evidence  that  should    have    been  sub- 
mitted to  the  jury.     The  action  proceeded   on  the  theory  that 
Bartley  had  fully  accounted    for    the  treasury  balance  with 
which  he  was  chargeable  at  the  end  of  his  first  term.     To  prove 
that  he  had  not  so  accounted,  the  defendants    gave  in  evi- 
dence a  transcript  of  a  record  of  the  district  court  of  Lan- 
caster county  showing  the  institution  and  pendency  of  a  suit 
brought,  in  behalf  of  the  state,  by  the  attorney  general  on  his 
own  motion,  and,  at  the  request  of  the  governor,  to  recover  of 
the  first  term  bondsmen  an  alleged  shortage  of  three  hundred 
and  thirty-five  thousand  dollars.     The  petition  was  verified  by 
the  attorney  general  on  information  and  belief,  but,  according 
to  his  testimony,  without  any  personal  knowledge  of  the  facts. 
The  bringing  of  the  action  in  Lancaster  county  was,  in  effect, 
a  declaration  by  the  state  that  Bartley  had  not  accounted  for 
the  moneys  received  by  him,  as  treasurer,  during  his  first  term. 
Public  corporations  are  compelled  to  act  through  their  officers 
and  agents,  and  the  declarations  of  such  officers  and  agents, 
when  made  during  the  transaction  of  official  business  and  in 
relation  thereto,  are  admissible  in  evidence  as  part  of  the  res 
gestae:    See  Gray  v.  Eollinsford,  58  N.  H.  253;    Chicago  v. 
Greer,  9  Wall.  4^»  726;  Sharon  v.  Salisbury,  29  Conn.  113,  1 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  691.     The  pleadings,  under 
the  reformed  system  of  procedure,  "are  the  written  statements, 
by  the  parties,  of  the  facts  constituting  their  respective  claims 
and  defenses":  Code  Civ.  Proc,  sec.  89;  they  are  not,  as  for- 
merly, the  mere  flourishes  of  the  draughtsman;  and  the  prac- 
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tice,  therefore,  is  to  receive  them  in  evidence  in  other  suits 
when  offered  as  admissions  or  declarations  against  interest:  See 
Bunz  V.  Cornelius,  19  Neb.  107,  26  N.  W.  621;  Miller  v.  Nico- 
demus,  58  Neb.  352,  78  N.  W.  618;  Ludwig  v.  Blaskshere,  102 
Iowa,  366,  71  N.  W.  356;  Feldman  v.  McGuire,  34  Or.  309,  55 
Pac.  872.  When  not  signed  or  verified  by  the  party  himself, 
they  are  received  only  upon  actual  or  presumptive  proof  that 
the  admissions  which  they  contain  were  either  made  by  his 
direction  or  were  afterward  sanctioned  by  him:  See  Ayers  v. 
Hartford  Fire  Ins.  Co.,  17  Iowa,  176,  85  Am.  Dec.  553;  Vogel 
V.  Osborne,  32  Minn.  167,  20  N.  W.  129.  Being  the  admissions 
of  the  party  against  whom  they  are  offered,  or  else  the  admis- 
sions of  an  agent  having  authority  to  make  them,  they  pos- 
sess evidential  value;  they  afforded  some  probability  of  the 
existence  of  the  facts  admitted.  In  this  case  the  question 
does  not  arise  whether  a  particular  admission  in  a  pleading 
was  made  with  the  suitor's  authority,  or  permitted  to  stand 
with  his  approval.  The  broad  question  is  whether  the  insti- 
tution of  the  suit  in  Lancaster  county  is  evidence  against  the 
state  that  a  right  of  action  existed.  We  think  it  is.  The 
attorney  general  had  express  statutory  authority  to  sue  the 
first  term  bondsmen,  and  the  governor  had  like  authority  to 
direct  such  a  suit  to  be  brought:  See  Comp.  Stats.  1899,  c.  83, 
art.  5.  Manifestly,  then,  the  bringing  of  the  action  was  a 
declaration  by  the  state  that  a  defalcation  had  occurred  dur- 
ing Bartley's  first  term.  It  implied,  logically,  that  either  the 
attorney  general  or  the  governor,  or  both,  had  made  an  in- 
vestigation into  the  treasurer's  accounts,  and  had,  as  a  result 
of  such  investigation,  concluded  that  there  was  a  shortage,  for 
which  the  first  term  sureties  are  liable.  And,  when  we  *®® 
consider  that  the  governor  had  in  fact  inquired  into  the  condi- 
tion of  the  treasury  before  requesting  the  institution  of  the 
Buit,  and  that  the  Lancaster  county  action  is  still  presumably 
pending,  we  cannot  doubt  that  there  was  sufficient  evidence  to 
take  the  case  to  the  jury,  and  that  it  was  error  to  direct  a  ver- 
dict in  favor  of  the  state  for  the  full  amount  of  its  claim.  Id 
this  connection  it  should  be  remembered  that,  while  the  attor- 
ney general  testified  that  he  had  no  personal  knowledge  of 
the  facts  alleged  in  the  petition  filed  in  Lancaster  county,  there 
is  no  proof  in  the  record  that  the  action  was  improvidently  in- 
stituted, or  that  it  has  been  yet  abandoned.  The  state,  it  is 
true,  offered  to  show  that  the  Lancaster  county  case  was  com- 
menced on  the  faith  of  a  decision  of  this  court  which  has  been 
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recently  overruled;  but  the  trial  court  refused  the  evidence, 
and  left  the  matter  unexplained.  The  proffered  testimony 
should  have  been  received.  It  is  always  competent  for  a  party 
to  weaken  the  force  of  an  admission  by  showing  the  circiim- 
fitances  under  which  it  was  made.  For  the  error  committed 
by  the  district  court  in  refusing  to  submit  the  case  to  the 
jury  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

NOHVAL,  J.,  dissenting.  I  am  unable  to  agree  with  my  as- 
sociates to  the  proposition  that  the  turning  over  by  Bartley  to 
himself,  at  the  commencement  of  his  second  official  term,  of 
bank  drafts,  certificates  of  deposit,  and  other  credits  for  and  in 
lieu  of  money,  relieved  the  bondsmen  of  his  first  term  and 
charged  the  sureties  for  the  second  term  with  the  amounts  of 
such  drafts,  certificates  of  deposit,  and  other  credits.  It  was 
held  otherwise  in  an  able  opinion  by  Lake,  C.  J.,  in  Cedar 
County  V.  Jenal,  14  Neb.  254,  15  N.  W.  369,  wherein  it  was 
stated:  "Thus  we  see  that,  it  being  money  that  was  in  Jenal's 
hands,  belonging  to  the  county,  both  the  law  and  his  official 
bond  united  in  requiring  him  to  hand  that  over  ■***  to  his  suc- 
cessor. The  delivery  of  Parmer's  certificates  was  not  payment, 
for  they  were  mere  promises  of  a  stranger  to  the  county  to  pay 
money.  The  payment  of  money  can  be  effectuated  only  by  the 
delivery  of  that  which  by  the  law  of  the  land  is  recognized  as 

money In  the  collection,  care,  and  disbursement  of  the 

revenues  in  this  state,  such  certificates  are  not  recognized  at 
all  by  the  law,  and  no  officer  has  any  right  whatever  to  deal 
in  them  on  behalf  of  the  public.  If  a  treasurer  invest  the  pub- 
lic funds  in  them,  he  is  guilty  of  a  highly  penal  offense:  Crim. 
Code,  sec.  124.  It  would  indeed  be  a  strange  system  of  laws 
that  would  permit  an  act,  denounced  as  a  felony,  to  be  pleaded 
in  bar  of  an  action  brought  to  recover  money  lost  by  that  act. 
But  such  is  not  the  law.  The  only  way  in  which  it  was  possible 
for  Jenal  to  have  satisfied  the  law  and  his  bond,  and  relieved  him- 
self and  his  sureties  from  responsibility  as  to  this  money,  was 
to  have  handed  it  over  to  his  successor  in  office.  It  being 
money  which  he  held  on  the  public  account,  it  was  money  that 
the  law  and  his  bond  required  him  to  produce  and  hand  over. 
Nothing  else  could  suffice."  It  is  true  the  decision  in  the  case 
from  which  the  foregoing  excerpt  was  taken  received  a  severe 
shock  at  the  hands  of  the  majority  of  the  court  in  State  v.  Hill, 
47  Neb.  456,  66  N.  W.  641,  but  the  writer  there  assailed,  in  Ian- 
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guage  as  strong  as  he  could  command,  the  proposition  that  certifi- 
cates of  deposit  were  money,  and  that  their  acceptance  from  an 
outgoing  officer  as  money  released  him  and  his  sureties.    I  cannot 
better  express  the  views  I  now  entertain  upon  the  subject  than  to 
here  reproduce  what  I  said  in  the  Hill  case.    After  quoting  sec- 
tion 2,  article  4,  chapter  83,  of  the  Compiled  Statutes,  this  lan- 
guage follows :  "The  foregoing  statute  defining  the  duties  of  the 
state  treasurer  requires  him  to  account  for  and  pay  over,  on  the 
expiration  of  his  term,  to  his  successor,  all  moneys  received  by 
him  belonging  to  the  state.     This  he  can  alone  do  by  delivering 
the  amount  in  actual  cash.    In  no  other  way  can  he  satisfy  the 
conditions  of  his  bond  to  ***  well  and  truly  perform  the  duties 
of  his  office  required  by  law.     It  is  money  that  he  is  required  to 
pay  over.    It  is  idle  to  say  that  a  certificate  of  deposit  is  money. 
We  know  it  is  not.     It  is  the  mere  promise  of  the  person  or 
bank  issuing  it  to  pay  money  either  on  demand  or  at  a  fixed 
time.    It  is  absurd  to  say  that  a  promise  to  pay  money  is  money. 
No  person  is  required  to  accept  such  paper  in  discharge  of  a 
debt,  and  yet  it  is  insisted  that  the  liability  of  an  outgoing  offi- 
cer and  his  sureties  is  released  by  the  delivery  to  and  acceptance 
by  his  successor  of  certificates  of  deposit  in  settlement,  and  that 
the  state,  whether  it  will  or  not,  is  bound.     To  such  doctrine  I 
cannot  yield  assent.'*     Of  course,  when  certificates  of  deposit, 
bank  drafts,  or  other  credits  have  been  received  in  settlement 
from  an  outgoing  officer  for  and  in  lieu  of  cash,  and  the  money 
is  thereafter  realized  thereon  by  the  successor  in  office,  to  that 
extent  the  outgoing  officer  and  his  bondsmen  are  discharged 
from  liability,  for  it  is  a  payment  in  money  when  the  cash  is 
actually  realized  on  the  credits.     The  books  in  the  state  treas- 
ury left  by  Bartley,  and  the  official  statements  made  by  him 
during  his  second  term  in  charging  himself  with  the  specified 
amount  of  cash  on  hand,  justifies  the  inference,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  money  was  obtained  by  . 
Bartley  on  the  credits  which  he  turned  over  to  himself  at  the 
beginning  of  his  second  term  as  state  treasurer. 

As  to  the  decision  in  Bush  v.  Johnson  County,  48  Neb.  1,  58 
Am.  St.  Rep.  673,  66  N.  W.  1023,  all  I  care  to  say  is  that  the 
writer  took  no  part  in  that  decision. 

I  prefer  not  to  express  myself  on  the  questions  discussed  in 
the  opinion  of  Sullivan,  J.,  relative  to  the  execution,  approval, 
and  filing  of  the  official  bond  of  Bartley,  but  place  my  decision 
that  the  sureties  are  liable  upon  the  proposition  that,  when  this 
case  was  last  before  us,  a  judgment  in  their  favor  was  reversed. 
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and  the  cause  remanded  for  a  new  trial.  This  was,  in  legal  ef- 
fect, an  adjudication  that  the  bond  was  a  valid  obligation,  and 
became  the  law  of  the  case,  binding  alike  upon  the  parties  and 
the  courts. 


OFFICIAL  BOND— DELIVERY.— An  official  bond  Is  not  re- 
garded as  delivered  prior  to  Its  approval  by  the  proper  officer,  and 
it  has  no  operation  until  delivered:  People  v.  Van  Ness,  79  OaL  85, 
12  Am.  St  Rep.  134,  21  Pac.  554. 

OFFICIAL  BOND— DELIVERY  BY  PRINCIPAL.— When  an  of- 
ficial bond  is  delivered  by  sureties  to  their  principal,  they  there- 
by clothe  him  with  authority  to  deliver  it:  Archer  v.  State,  74  Md. 
443,  28  Am.  St  Rep.  261,  22  AU.  8;  King  County  v.  Ferry,  5  Wash. 
536,  34  Am.  St  Rep.  880,  32  Pac  538. 

OFFICIAL  BOND  —  FILING.  —  STATUTES  requiring  official 
bonds  to  be  filed  within  a  designated  time  are  directory,  not  man- 
datory, and  the  failure  to  file  a  bond  within  that  time  does  not 
worlt  a  forfeiture  of  the  office  or  create  a  vacancy  therein:  Board 
of  Commrs.  v.  Johnson,  124  Ind.  145,  19  Am.  St  Rep.  88,  24  N.  B. 
148. 

SUCCESSIVE    OFFICIAL   BONDS.— ON   THE    LIABILITY   of 

sureties  on  successive  official  bonds,  see  the  monographic  note  to 
Crawn  v.  Commonwealth.  10  Am.  St  Rep.  843-860;  State  v,  Elliott, 
157  Mo.  609,  ante.  p.  643,  57  S.  W.  1087. 


WEIS  v.  ASHLEY. 
169  Neb.  494,  81  N.  W.  318.] 

STATUTES— ENACTMENT.— THE  GOVERNOR  of  the  state 
Is  part  of  the  law-malting  power,  and  in  acting  on  bills  presented  to 
him  for  approval  or  rejection  he  is  engaged  in  the  performance  of  a 
legislative  duty  enjoined  upon  him  by  the  constitution. 

CONSTITUTIONAL  LAW— STATUTES— CHANGE  IN  TI- 
TLE OF  BILL.— A  material  change  in  the  title  or  body  of  a  bill 
after  It  has  passed  the  legislature,  and  before  it  is  presented  to  the 
governor  for  his  approval  or  rejection,  renders  the  act  unconstitu- 
tional  and  void. 

J.  D.  Carson,  for  the  appellant. 

W.  M.  Clark,  for  the  appellee. 

*»»  SULLIVAN,  J.  This  suit  was  instituted  by  Milton  J. 
Ashley  against  Jacob  Weis  to  recover  the  possession  of  a  bay 
colt  eight  months  old.  The  officer  charged  with  the  execution 
of  the  order  of  delivery  being  unable  to  find  the  aniinal,  the 
action  proceeded  as  one  for  damages,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  five  dollars  and  forty 
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cents.  The  defendant,  by  this  proceeding  in  error,  raises  an 
important  question  of  constitutional  law,  the  decision  of  which 
disposes  of  the  case,  and  renders  unnecessary  an  examination 
of  other  points  relied  on  for  a  reversal  of  the  judgment. 

The  plaintiff's  claim  to  the  possession  of  the  colt  in  con- 
troversy is  asserted  under  the  provisions  of  section  40,  article 
1,  chapter  4,  of  the  Compiled  Statutes  of  1899,  which  is  as  fol- 
lows: 

"Sec.  40.  That  owners  of  stallions,  jacks,  and  bulls  in  ***• 
the  state  of  Nebraska  have  a  lien  upon  the  get  of  such  stallion, 
jack,  or  bull  for  the  period  of  nine  months  after  the  birth  of 
same  for  the  payment  of  the  services  of  said  stallion,  jack,  or 
bull;  provided,  that  the  owner  of  the  stallion,  jack,  or  bull  shall 
have  filed  in  the  office  of  the  clerk  of  the  county  in  which  such 
get  is  owned,  a  description  of  the  same  with  date  of  birth  with- 
in one  hundred  and  twenty  days  after  the  birth  thereof.  Said 
lien  may  be  at  any  time  after  the  filing  of  said  description  fore- 
closed in  manner  and  form  as  provided  by  law  for  foreclosing 
of  chattel  mortgages." 

The  original  legislation  upon  this  subject  was  enacted  in  1883. 
The  proviso  was  added  by  way  of  amendment  in  1887.  The 
contention  of  the  defendant  is  that  the  amendatory  act  was  not 
constitutionally  adopted,  and  is,  therefore,  void.  From  the 
legislative  journals  it  appears  clearly  that  the  title  of  the  act 
of  1887,  as  it  passed  both  branches  of  the  legislature,  was  "An 
act  to  amend  section  40  of  article  1  of  chapter  4  of  the  Compiled 
Statutes  of  1885,  entitled  'Animals,'  and  to  repeal  the  said  sec- 
tion so  amended."  The  enrolled  bill,  which  was  sent  to  and 
which  received  the  approval  and  signature  of  the  governor,  was 
entitled,  "An  act  to  amend  section  48  of  article  1  of  chapter  4 
of  the  Compiled  Statutes  of  1885,  entitled  'Animals,'  and  to 
repeal  the  said  section  so  amended":  See  Sess.  Laws  1887,  c.  3, 
p.  70.  Section  48  of  chapter  4  relates  to  the  inspection  of 
sheep,  and  is  entirely  unrelated  to  the  subject  embraced  in  the 
section  sought  to  be  amended.  The  question  for  decision  is, 
whether  the  change  in  the  title  of  the  act  after  it  had  passed 
both  branches  of  the  legislature,  and  before  its  approval  by  the 
governor,  was  a  violation  of  section  11,  article  3,  of  the  consti- 
tution, which  declares:  "No  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  expressed  in  its  title." 
That  section  40  could  not  be  amended  by  an  act  professing  in 
its  title  to  amend  section  48  is  a  proposition  about  which  there 
can  be  no  difference  of  opinion:  See  State  ?.  Tibbets,  52  Neb. 
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228,  66  Am.  St.  Rep.  492,  71  N.  W.  990.  ^"^  But  the  position 
for  which  the  plaintiff  contends  is  that  the  constitutional  in- 
hibition has  no  application  to  bills  after  they  have  passed  the 
legislature.  We  think  it  has.  We  think  the  scope  and  purpose 
of  the  provision  should  not  be  so  limited  by  construction  as  to 
permit  a  measure  of  le^lation  to  slough  its  title  altogether,  or 
assume  a  deceptive  one,  after  having  passed  the  legislature  and 
before  being  presented  to  the  executive  for  approval.  The 
governor  is  a  part  of  the  law-making  power,  and,  in  acting  on 
bills  presented  to  him  for  approval  or  rejection,  he  is  engaged 
in  the  performance  of  a  legislative  duty  enjoined  upon  him  by 
the  constitution.  "To  him  as  well  as  to  the  legislature  is  con- 
fided the  business  of  making  laws":  See  State  v.  Crounse,  36 
Neb.  835,  55  N.  W.  246;  People  v.  Supervisor,  16  Mich.  254; 
State  V.  Deal,  24  Fla.  293,  12  Am.  St.  Rep.  204,  4  South.  899; 
In  re  Executive  Communication,  23  Fla.  298,  6  South.  925; 
Coole/s  Constitutional  Limitations,  6th  ed.,  184.  Constitu- 
tional provisions  similar  to  the  one  above  quoted  have  been 
adopted  in  many  states.  The  reasons  for  their  adoption  are 
thus  stated  by  Judge  Cooley  in  his  work  on  Constitutional 
Limitations:  "1.  To  prevent  hodge-podge  or  ^log-rolling*  legis- 
lation; 2.  To  prevent  surprise  or  fraud  upon  the  legislature  by 
means  of  provisions  in  bills  of  which  the  titles  gave  no  intima- 
tion, and  which  might,  therefore,  be  overlooked  and  carelessly 
and  unintentionally  adopted;  and  3.  To  fairly  apprise  the 
people,  through  such  publication  of  legislative  proceedings  as 
is  usually  made,  of  the  subjects  of  legislation  that  are  being  con- 
sidered, in  order  that  they  may  have  opportunity  of  being  heard 
thereon  by  petition  or  otherwise,  if  they  shall  so  desire":  See 
Cooley*8  Constitutional  Limitations,  6th  ed.,  172.  The  people 
have  the  right  to  petition  the  governor  on  the  subject  of  pro- 
posed legislation:  Const.,  art.  1,  sec.  19;  and,  to  give  practical 
effect  to  this  right,  it  would  seem  to  be  almost  necessary  to  pre- 
serve the  titles  by  which  bills  have  become  generally  known.  A 
protest  against  the  approval  of  a  bill  amending  section  40  afore- 
said would  hardly  be  considered  "****  by  the  governor  when 
acting  on  a  measure  which,  according  to  its  title,  proposed  to 
amend  section  48.  We  think  it  would  violate  the  letter  and 
spirit  of  the  constitutional  safeguard  against  stealthy  legisla- 
tion to  hold  that  the  subject  of  a  bill  must  be  clearly  expressed 
in  its  title  during  the  progress  of  the  measure  through  the  legis- 
lature, but  that  any  misleading  or  delusive  title  may  be  attached 
to  it  when  it  is  presented  to  the  governor  for  approval.     The 
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precise  point  here  considered  waa  before  the  supreme  court  of 
Florida  in  the  case  of  State  v.  Green,  36  Fla.  154, 18  South.  334. 
In  the  course  of  the  opinion  Mabry,  C.  J.,  said:  "The  office  of 
the  title  of  an  act  under  constitutions  like  ours,  it  is  evident, 
is  to  control  the  subject  of  an  act  of  legislation,  and  to  restrict 
its  provisions  to  matter  properly  connected  therewith.  It  may 
be  that  the  necessity  and  reasons  for  the  requirement  that  the 
subject  of  an  act  shall  be  restricted  to  the  subject  expressed  in 
the  title  as  it  passes  the  legislative  bodies  do  not  exist  with  the 
same  urgency  as  applied  to  the  approval  of  the  law  by  the  gov- 
ernor; but  still  it  is  essential  that  an  act  have  a  title  which  will 
have  a  controlling  effect  over  the  subject  matter  of  the  act,  and 
if  the  difference  between  the  title  of  an  act,  as  it  passed  the  legis- 
lative bodies  and  when  approved  by  the  governor,  is  so  essential 
as  to  affect  the  entire  act,  it  cannot  be  said  that  the  same  act  re- 
ceived the  sanction  of  the  entire  legislative  department  of  the 
state."  This  view  of  the  matter  seems  to  be  countenanced,  though 
not  expressly  decided,  in  Stow  v.  Common  Council,  79  Mich.  595, 
44  K  W.  1047.  In  People  v.  Supervisor,  16  Mich.  254,  Cooley, 
J.,  said:  "I  am  not  prepared  to  say  that  an  act  of  the  legislature 
can  be  valid  which,  as  engrossed  for  the  signature  of  the  gov- 
ernor, would  be  void  if  passed  by  the  legislature  in  that  form. 
A  law  must  have  the  concurrence  of  the  three  branches  of  the 
legislative  department;  and  if  it  differs  in  an  essential  particu- 
lar, when  presented  to  the  governor  for  his  signature,  from  the 
bill  passed  by  the  two  houses,  there  is  difficulty  in  saying  that  it 
has  been  concurred  in  *®®  by  all:  See  Prescott  v.  Illinois  etc. 
Canal  Co.,  19  lU.  324.  And  under  our  constitution  the  title 
is  not  only  important,  but  it  is  absolutely  made  to  control;  so 
that  I  do  not  see  how  any  important  change  in  the  title  can  be 
said  to  be  immaterial." 

Our  conclusion  is  that  the  act  of  1887  (Sess.  Laws,  c  3,  p. 
70), amending  the  prior  act  "for  the  protection  of  owners  of  stal- 
lions, jacks  and  bulls"  (Sess.  Laws  1883,  c.  2,  p.  58),  was  not 
adopted  in  accordance  with  the  requirements  of  the  constitu- 
tion, and  is,  therefore,  null.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 

STATUTES,  ENACTMENT  OP.— THE  GOVERNOR  exercises  a 
legislative  function  in  approving  statutes:  State  v.  Deal,  24  Fla,  293 
12  Am.  St  Rep.  204,  4  South.  899.  When  a  bill  has  passed  both 
branches  of  the  legislature  and  been  sent  to  the  governor  for  ap- 
proval, if  the  governor  sends  It  back  on  the  request  of  one  house, 
any  action  It  may  take  thereon  is  a  nullity:  People  v.  Devlin  33 
N.  Y.  269,  88  Am.  Dec.  877. 
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DBARING  V.  McKINNON  DASH  &  HAEDWARB  CO. 

[165  N.  Y.  78,  58  N.  B.  773.] 

COMITY  BETWEEN  STATES— LIMITATION  UPON.-Jlldi- 
dal  comity  does  not  require  the  courts  of  one  state  to  enforce  any 
clause  of  an  instrument  executed  by  a  corporation  of  anottier  state 
to  secure  its  creditors,  wliich,  even  if  valid  under  the  lex  domicilii, 
conflicts  with  the  policy  of  the  former  state  relating  to  property 
within  its  borders,  or  impairs  the  rights  or  remedies  of  domestic 
creditors. 

TRANSFER  IN  OTHER  STATES,  WHEN  NOT  VALID  AS 
TO  CREDITORS  HERE- A  transfer  of  property  in  another  state, 
although  valid  there,  which  would  be  void  as  to  creditors  if  made 
here,  does  not  confer  title  to  personal  property  situated  here  that 
is  good  as  against  a  resident  of  this  state  armed  with  legal  process 
to  collect  a  debt.  To  this  extent,  in  nearly  all  Jurisdictions,  the 
rule  of  comity  yields  to  the  policy  of  the  state  with  reference  to  the 
collection  of  debts  due  to  its  own  citizens,  out  of  property  within  its 
boundaries  and  protected  by  its  laws. 

COMITY  BETWEEN  STATES^-TRUST  MORTGAGE  EXE- 
CUTED BY  FOREIGN  CORPORATION  TO  SECURE  ITS  CRED- 
ITORS.—If  a  foreign  corporation,  becoming  insolvent,  executes  a 
trust  mortgage  upon  chattels,  which  permits  it  to  keep  possession  of 
all  its  property,  to  continue  its  business,  to  buy,  manufacture,  and 
sell  "in  the  usual  course  of  trade,"  and  has  coercive  provisions,  re- 
quiring all  creditors,  before  they  can  take  any  benefit  therefrom, 
to  come  in  under  it  and  accept  its  terms,  and,  if  their  debts  become 
due  before  the  mortgage,  to  so  extend  the  time  of  payment  that 
they  cannot  be  enforced  until  after  the  mortgage  matures,  such  in- 
strument, even  if  valid  under  the  lex  domicilii,  is  void  upon  its  face 
as  to  chattels  within  this  state,  on  account  of  such  coercive  pro- 
visions, and  is  IneflTectual  to  withdraw  the  property  from  attach- 
ment by  domestic  creditors  of  the  foreign  corporation;  and,  without 
considering  the  coercive  provisions,  there  is  presented  a  question  of 
fact  as  to  actual  and  hitentional  fraud  on  the  part  of  the  mortgagor. 

PLEADING  PROVISIONS  RELATING  TO  FRAUDULENT 
CONVEYANCES— SEIZURE  UNDER  LEGAL  PROCESS.— In  an 
answer  Justifying  the  seizure  of  goods  under  legal  process,  where 
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they  have  been  previously  transferred,  the  pleader  Is  not  required 
to  specifically  refer  to  the  provisions  relating  to  fraudulent  convey- 
nncefl.  It  is  sufllclent  to  allege  that  the  goods  levied  upon  were  the 
property  of  the  person  against  whom  the  process  was  Issued,  or  that 
he  had  a  leviable  or  attachable  Interest  therein.  That  portion  of 
the  statute  concerning  fraudulent  conveyances  and  contracts,  which 
is  waived  unless  pleaded,  relates  to  contracts  which,  "although  pre- 
viously capable  of  valid  proof  by  parol  evidence,"  are  declared  to 
be  void  unless  In  writing. 

Keplevin,  brought  by  Dfearing,  as  trustee  for  the  creditors  of 
the  Elms  Buggy  Company,  against  the  defendant  hardware 
company  to  recover  the  possession  of  a  quantity  of  buggies  at- 
tached by  a  sheriff  in  the  state  of  New  York.  The  defendants 
were  the  indemnitors  of  the  sheriff  and  were  substituted  in  his 
place.  The  title  of  the  plaintiff  depended  upon  a  trust  mort- 
gage on  chattels,  executed  in  the  state  of  Michigan,  on  May  22, 
1896.  The  buggy  company,  a  corporation  organized  under  the 
laws  of  the  latter  state,  had  become  insolvent,  and  had  exe- 
cuted the  instrument  named  to  Bearing,  as  trustee,  for  the  bene- 
fit of  its  creditors.  The  mortgage  matured  in  ninety  days,  and 
permitted  the  corporation  to  keep  possession  of  th«  property 
and  continue  its  business,  and  to  buy,  manufacture,  and  sell, 
"in  the  usual  course  of  trade,"  for  the  benefit  of  creditors,  until 
stopped  by  the  trustee.  It  contained  a  partial  list  of  creditors 
and  provided,  without  specifying  the  time,  that  the  corporation 
should  furnish  the  trustee  with  a  complete  list  or  schedule  of 
the  names  of  the  creditors  and  the  amount  of  their  claims, 
which  should  be  taken  to  be  a  part  of  the  instrument  so  far  as 
designating  the  persons  to  whom  the  residue  of  the  proceeds  of 
any  sale  of  the  property  should  be  distributed,  after  paying  all 
expenses  of  executing  the  trust.  The  instrument  also  had  a 
"coercive  clause"  and  significant  phrases,  the  nature  of  which 
appear  from  the  opinion.  The  mortgage  covered  buggies  in 
various  states,  those  in  controversy  being  stored  in  the  city  of 
Eochester,  state  of  New  York.  The  buggy  company  was  in- 
debted to  the  hardware  company  on  a  promissory  note,  given 
for  goods  sold,  and  which  fell  due  on  June  15,  1896.  On  June 
27,  1896,  the  hardware  company,  a  domestic  corporation  of  the 
state  of  New  York,  attached  the  buggies  stored  in  the  city  of 
Eochester  as  the  property  of  the  buggy  company.  These  bug- 
gies had  formerly  belonged  to  the  buggy  company,  and  still 
belonged  to  it  when  attached,  unless  the  title  thereto  had  passed 
to  the  plaintiff  by  virtue  of  the  mortgage.  The  defendants  al- 
leged that  the  buggies  belonged  to  the  Elms  Buggy  Company, 
or  that  it  had  a  leviable  or  attachable  interest  therein.     The 
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defendants  also  relied  upon  the  statute  relating  to  fraudulent 
conveyances.  The  court  directed  a  verdict  for  the  plaintiff,  but 
the  appellate  division  reversed  the  judgment  entered  thereon 
and  the  plaintiff  appealed. 

Horace  L.  Bennett,  for  the  appellant. 

Charles  M.  Williams,  for  the  respondent. 

®®  VANN,  J.  According  to  the  law  of  the  state  of  Michi- 
gan, which  was  duly  proved  upon  the  trial,  the  instrument  in 
question  is  a  trust  mortgage  upon  chattels,  because  the  transfer 
was  not  absolute,  but  conditional,  and  passed  neither  title  nor 
right  to  possession  until  after  breach  of  the  condition:  Cluett 
V.  Rosenthal,  100  Mich.  193,  43  Am.  St.  Eep.  446,  58  N.  W. 
1009;  National  Bank  of  Oshkosh  v.  First  Nat.  Bank  of  Iron  wood, 
100  Mich.  485,  59  N.  W.  231;  Austin  v.  First  Nat.  Bank  of 
Kalamazoo,  100  Mich.  613,  59  N.  W.  597;  Warner  v.  Littlefield, 
89  Mich.  329,  50  N.  W.  721.  If  the  transfer  had  been  absolute, 
with  the  right  to  take  immediate  possession,  it  would,  under  the 
laws  of  Michigan,  have  been  a  general  assignment  and  void,  be- 
cause a  statute  of  that  state  prohibits  preferences  in  documents 
of  that  character:  Pettibone  v.  Byrne,  97  Mich.  85,  56  N.  W. 
236;  Atkinson  v.  Weidner,  79  Mich.  575,  44  N.  W.  1042;  Ken- 
dall V.  Bishop,  76  Mich.  634,  43  N.  W.  645;  2  Howell's  Anno- 
tated Statutes  of  Michigan,  sees.  6184,  6193,  6194,  6203,  8739. 
Although  it  was  given  to  a  trustee  for  the  benefit  of  creditors, 
according  to  the  law  of  the  state  where  it  was  executed,  it  was  as 
valid  as  if  it  had  been  given  directly  to  the  creditors  them- 
selves: Adams  v.  Niemann,  46  Mich.  135,  137,  8  N.  W.  719. 

Whether  the  coercive  clause,  the  provisions  relating  to  ^"^ 
the  filing  of  a  schedule  of  creditors  by  the  mortgagor  and  the 
effect  thereof,  those  permitting  a  continuance  of  the  business 
with  purchases  and  sales  by  the  mortgagor,  and  those  allowing 
the  trustee  wide  latitude  in  selling,  were  established  by  evi- 
dence as  valid  by  the  law  of  the  domicile  of  the  mortgagor,  we  do 
not  feel  called  upon  to  express  an  opinion :  Albion  Malleable  Iron 
Co.  v.  Mrst  Nat.  Bank  of  Albion,  116  Mich.  218,  74  N.  W.  515. 
Judicial  comity  does  not  require  us  to  enforce  any  clause  of  the 
instrument,  which,  even  if  valid  under  the  lex  domicilii,  con- 
flicts with  the  policy  of  our  state  relating  to  property  within  its 
borders,  or  impairs  the  rights  or  remedies  of  domestic  creditors: 
Keller  v.  Paine,  107  N.  Y.  83,  89,  13  N.  E.  635;  Warner  v. 
Jaffray,  96  N.  Y.  248,  255,  48  Am.  Rep.  616.     A  transfer  in  an- 
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other  state,  although  valid  there,  which  would  be  void  as  to 
creditors  if  made  here,  does  not  confer  title  to  personal  property 
situated  here  that  is  good  as  against  a  resident  of  this  state 
armed  with  legal  process  to  collect  a  debt:  Guillander  v.  Howell, 
35  N.  Y.  657.  To  this  extent,  in  nearly  all  jurisdictions  the 
rule  of  comity  yields  to  the  policy  of  the  state  with  reference  to 
the  collection  of  debts  due  to  its  own  citizens,,  out  of  property 
within  its  boundaries  and  protected  by  its  laws:  Hallgarten  v. 
Oldham,  135  Mass.  1,  7,  46  Am.  Rep.  433;  Green  v.  Van  Buskirk, 
6  Wall.  307,  312;  7  Wall.  139,  150. 

The  coercive  clause  of  the  mortgage  in  question  required  all 
creditors,  before  they  could  take  any  benefit  therefrom,  to  come 
in  under  it  and  accept  its  terms,  and,  if  their  debts  became 
due  before  the  mortgage,  to  so  extend  the  time  of  payment 
that  they  could  not  be  enforced  until  after  the  mortgage  ma- 
tured. It  not  only  withdrew  from  the  trustee  the  power  of 
paying  any  creditor  who  did  not  comply  with  these  conditions, 
but  also  provided  that  after  he  had  paid  the  creditors  "in  full 
who  accept  of  this  security  and  assent  thereto,"  he  was  to  pay 
the  surplus  to  the  mortgagor.  The  instrument  was  to  "only 
operate  in  favor  of  those"  so  assenting,  and  the  direction  to 
pay  was  limited  in  the  same  manner.  After  payment  "in  the 
manner  aforesaid  and  in  the  order  aforesaid,"  the  remainder 
was  to  go  to  the  mortgagor,  "its  successors  and  **®  assigns." 
Thus,  no  creditor  could  derive  any  benefit  from  the  mortgage 
unless  he  agreed  to  waive  the  remedies  provided  by  law  for  the 
collection  of  debts,  and  if  he  refused  to  so  agree  all  the  prop- 
erty of  the  mortgagor  was  placed  beyond  his  reach  for  an  in- 
definite period.  If  his  debt  was  due  and  he  brought  suit  within 
the  ninety  days,  he  was  shut  out  from  participation  in  the  as- 
sets. If  the  mortgagor  failed  to  include  him  in  the  schedule  of 
creditors,  which,  although  it  was  to  be  furnished  at  some  un- 
defined time  after  the  execution  of  the  mortgage,  was,  when 
furnished,  to  become  a  part  of  the  instrument,  or  understated 
the  amount  of  his  claim,  or  it  was  disputed  by  some  other  cred- 
itor or  by  the  trustee,  he  could  not  establish  it  *T)y  lawful  suit," 
as  provided  by  law,  without  running  the  risk  of  serious  loss. 
He  might  wait  until  the  ninety-day  period  had  expired,  or  even 
until  his  demand  had  outlawed,  and  then  find  that  he  was  not 
on  the  list. 

The  forced  extension  of  the  term  of  credit  involved  an 
abandonment  under  compulsion  of  all  legal  remedies  for  the 
collection  of  claims  during  the  period  of  extension.     This  was 
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an  unreasonable  exaction,  in  conflict  with  the  policy  and  laws 
of  our  state,  which  opens  the  doors  of  its  courts  to  enable 
creditors  to  collect  their  debts  as  soon  as  they  fall  due,  A 
failing  debtor  in  another  state  cannot  compel  a  resident  of  this 
state  to  forego  his  right  to  the  remedies  afforded  by  our  laws. 
He  cannot  by  an  agreement  with  a  third  party  made  outside  of 
this  state  withdraw  his  property  from  the  reach  of  legal  pro- 
cess in  this  state,  "in  order  to  compel  his  creditors  under  the 
apprehension  of  losing  all  their  claims  to  comply  with  a  law 
of  his  own  enactment":  Marsh  v.  Bennett,  5  McLean,  117,  126, 
Fed.  Cas.  No.  9110.  He  cannot  thus  play  upon  the 'fears  of 
his  creditors  in  order  to  "coerce  them  into  his  own  terms": 
Grover  v.  Wakeman,  11  Wend.  187,  201,  25  Am.  Dec.  624;  Hy- 
slop  V.  Clarke,  14  Johns.  458.  While  in  the  cases  cited  the 
coercive  condition  required  a  release  of  the  debt  in  order  to  share 
in  the  fund,  the  principle  is  the  same  where  the  creditor  is  com- 
pelled to  extend  the  time  of  payment,  which  is  virtually  a  cov- 
enant not  to  sue,  or  be  shut  out  entirely,  for  a  debtor  cannot 
constrain  his  ®®  creditor  to  forego  by  aflSrmative  action  a  right 
provided  by  law. 

The  claim  of  the  attaching  creditor  became  due  about  forty- 
five  days  before  the  mortgage,  which  was  to  run  for  ninety 
days.  That  creditor  did  not  see  fit  to  accept  the  privilege 
afforded  by  the  mortgage  upon  the  conditions  imposed,  and 
the  necessary  effect  upon  it  and  others  similarly  situated  was 
that  all  the  assets  of  the  insolvent  debtor  would  be  converted 
into  money  and  paid  over  to  such  creditors  only  as  accepted 
the  terms  exacted,  and  whatever  remained  would  be  restored 
to  the  mortgagor.  The  hindrance  and  delay  thus  caused  is 
precisely  what  the  statute  relating  to  fraudulent  conveyances 
aims  to  prevent.  A  more  adroit  and  dangerous  method  of 
evading  that  statute  and  violating  its  provisions  has  seldom 
been  devised.  An  insolvent  corporation,  under  the  protection 
of  this  ingenious  instrument,  is  permitted  to  keep  possession 
of  all  its  property,  to  continue  its  business,  to  buy,  manufac- 
ture, and  sell  "in  the  usual  course  of  trade,"  which  admits  of 
sales  on  credit,  and  the  creditors,  whether  preferred  or  unpre- 
ferred,  unless  they  are  willing  to  let  this  condition  of  affairs 
continue  for  ninety  days  and  tie  their  own  hands  by  an  exten- 
sion of  time  for  the  payment  of  their  debts,  must  lose  all  bene* 
fit  from  the  mortgage  and  every  chance  of  having  their  debts 
paid  out  of  the  assets  of  the  mortgagor  until  a  surplus,  after 
paying  all  assenting  creditors,  should  come  back  into  its  pos- 
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Bession.  There  was  not  even  a  promise  by  the  mortgagor  to 
pay  the  proceeds  of  sales  to  the  trustee,  although  the  latter  was 
"authorized  and  empowered  to  receive"  them.  Thus,  the  mort- 
gagor could  keep  its  creditors  at  bay  for  ninety  days,  and  con- 
tinue in  the  possession  and  use  of  its  property  during  that  per- 
iod. The  inevitable  result  would  be  to  hinder  and  delay  credi- 
tors in  violation  of  law. 

The  mortgage  was  void  upon  its  face  on  account  of  the 
coercive  provisions  which  it  contained.  Independent  of  those 
provisions,  the  peculiar  circumstances  presented  a  question  of 
fact  as  to  actual  and  intentional  fraud  on  the  part  of  the  mort- 
gagor. The  device  was  clever,  but  the  exceptional  and  extra- 
ordinary ®**  facts  laid  the  honesty  of  the  debtor's  purpose  open 
to  the  judgment  of  a  jury,  who  might  find  dishonesty  and  fraud, 
notwithstanding,  as  stated  in  an  old  statute,  the  "show  of 
words  and  sentences,  as  though  the  same  were  made  bona  fide 
for  good  causes  and  upon  just  and  lawful  considerations":  27 
Elizabeth,  c.  4;  Rev.  Stats.,  sec.  4,  p.  137;  Eussell  v.  Winne,  37 
K  Y.  591,  97  Am.  Dec.  755;  Smith  v.  Acker,  23  Wend.  653; 
Wood  V.  Lowry,  17  Wend.  492. 

It  is,  however,  claimed  that  the  statute  relied  upon  by  the 
defendants  affords  them  no  protection,  because  they  did  not 
specifically  plead  it  in  their  answer.  This  statute,  commonly 
called  the  statute  of  frauds,  but  not  so  entitled,  consists  of 
chapter  7,  part  2,  of  the  Revised  Statutes,  entitled,  "Of  fraudu- 
lent conveyances  and  contracts  relative  to  real  and  personal 
property."  The  provisions  concerning  fraudulent  conveyances, 
which  apply  to  every  kind  of  property,  are  a  re-enactment,  with 
changes,  of  an  ancient  act,  which  is  frequently,  but  not  accu- 
rately, called  the  statute  of  frauds :  1  Rev.  Stats.,  pt.  2,  c.  7,  vol. 
2,  p.  133,  9th  ed.,  p.  1883;  13  Elizabeth,  c.  5.  Those  regulating 
the  evidence  necessary  to  establish  certain  contracts  are  a  re-en- 
actment, with  changes,  of  a  later  "act  for  the  prevention  of 
frauds  and  perjuries,"  which  is  properly  called  the  statute  of 
frauds:  29  Charles  II,  c.  3.  The  two  statutes,  which  differ 
widely  in  origin  and  object,  are  now  blended  into  one.  The 
earlier  was  little  more  than  a  codification  of  the  common  law 
with  reference  to  transfers  of  property  in  fraud  of  creditors, 
while  the  later  made  a  radical  innovation  upon  the  common  law 
by  establishing  a  new  rule  of  evidence. 

The  established  practice  does  not  require  a  pleader  to  spe- 
cifically refer  to  the  provisions  relating  to  fraudulent  convey- 
ances in  an  answer  justifying  the  seizure  of  goods  under  legal 
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process.  It  is  sufficient  to  allege  that  the  goods  levied  upon 
were  the  property  of  the  person  against  whom  the  process  was 
issued,  or  that  he  had  a  leviable  or  attachable  interest  therein. 
Such  is  the  form  of  the  answer  in  the  case  before  us,  which 
we  regard  as  sufficient  without  specific  reference  to  the  stat- 
ute. Those  portions  of  the  statute  that  are  waived  unless  ®* 
pleaded  relate  to  contracts  which,  "although  previously  capa- 
ble of  valid  proof  by  parol  evidence,"  are  declared  to  be  void 
unless  in  writing.  This,  as  it  is  held,  creates  a  new  defense, 
which  must  generally  be  pleaded,  or  the  protection  of  the  stat- 
ute will  be  lost.  The  cases  relied  upon  by  the  appellant  are 
all  of  that  class  and  have  no  application  to  this  appeal:  Crane 
V.  Powell,  139  N.  Y.  379,  34  N.  E.  911;  Matthews  v.  Matthews, 
154  N.  Y.  288,  48  N.  E.  631;  Sanger  v.  French,  157  N.  Y.  213, 
234,  61  N.  E.  979. 

The  order  of  the  appellate  division  should  be  affirmed  and 
judgment  absolute  rendered  against  the  appellant,  in  accord- 
ance with  his  stipulation,  with  costs  in  all  courts. 

Parker,  C.  J.,  Gray,  Bartlett,  Martin,  Cullen,  and  Werner, 
JJ.,  concur. 


COMITY— CONFLICT  OF  LAWS.— A  state  !s  not  bound  to  give 
effect  to  contract  rights  growing  out  of  a  foreign  law,  when  to  do  so 
will  prejudice  the  rights  of  its  own  citizens:  See  the  monographic 
note  to  Gist  v.  Western  Union  Tel.  Co.,  55  Am.  St  Rep.  776,  dis- 
cussing the  enforcement  of  contracts  outside  of  the  jurisdiction 
where  made.  Comity  does  not  require  the  courts  of  one  state  to 
enforce  the  law  of  another,  where  the  law  of  the  latter  state  clashes 
with  the  rights  of  citizens  of  the  former,  or  with  the  policy  of  its 
laws:  Kanaga  v.  Taylor,  7  Ohio  St  134,  70  Am.  Dec.  62. 


KIRKHAM  y.  BANK  OF  AMERICA. 

[165  N.  Y.  132,  58  N.  E.  753.] 

BANKS.— A  CREDIT  ENTRY  IN  A  DEPOSITOR'S  PASS- 
BOOK CANNOT  BE  CANCELED  by  a  bank  after  it  has  acknowl- 
edged Its  relation  of  debtor  to  him.  Hence,  If  it  receives  from  him 
for  collection  a  draft  indorsed  by  another,  forwards  it  to  its  sub- 
agent,  which  receives  the  drawee's  check  for  the  amount,  and  upon 
being  notified  of  that  fact  by  the  subagent  gives  the  depositor  credit 
in  his  pa8S-t)ook  for  the  amount  it  cannot  afterward,  upon  nonpay- 
ment of  the  check,  cancel  the  credit  given  to  the  depositor,  for  it 
must  be  deemed  to  have  intended  to  treat  the  draft  as  paid.  The 
entry  In  the  pass-book  closes  the  transaction  of  collection  and 
chnrges  the  bank  as  a  debtor  to  its  client  for  the  amount  of  the 
draft 
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Action  by  Kirkham  against  the  defendant  bank.  On  October 
25,  1890,  the  plaintiff  received  a  sight  draft  drawn  by  the  Inter- 
state Investment  Company  upon  the  Bank  of  South  Hutchinson, 
Kansas.  It  was  deposited  by  the  plaintiff  with  the  defendant 
for  collection.  The  defendant  forwarded  the  draft  to  its  agent, 
the  Boatmen's  Bank  of  St.  Louis,  Missouri,  which  latter  bank 
forwarded  the  draft  to  its  agent,  the  First  National  Bank  of 
Hutchinson,  Kansas.  The  last-named  bank  presented  the  draft 
to  the  drawee  bank,  which  accepted  it  and  paid  it  by  a  demand 
check  of  the  drawee  upon  the  Merchants'  Exchange  National 
Bank  of  New  York  City.  The  defendant's  agent  received  from 
its  agent  in  Hutchinson  the  check  of  the  drawee  of  the  draft, 
payable  to  the  order  of  the  Boatmen's  Bank.  The  latter  there- 
upon credited  the  defendant  with  the  amount  of  the  check, 
subject  to  its  payment,  and  forwarded  it  to  the  defendant  with 
notice  to  that  effect.  The  defendant,  upon  its  receipt  on 
November  3,  1890,  credited  its  amount  to  the  Boatmen's  Bank. 
On  the  same  day  the  defendant  credited  the  amount  of  the 
draft  to  the  plaintiff.  The  check  was  dishonored  upon  its  pre- 
sentment for  payment,  on  November  5,  1890,  to  the  Merchants 
Bank,  and  the  same  was  protested;  and,  on  November  26,  1890, 
the  defendant  canceled  the  credit  given  to  the  plaintiff  in  his 
pass-book.  The  complaint,  for  a  first  cause  of  action,  charged 
that  the  failure  to  collect  the  amount  of  the  draft  was  due  to 
the  negligent  act  of  the  defendant,  in  accepting  payment, 
through  its  agent,  of  the  draft  by  check,  instead  of  in  cash, 
and  that  it  was  answerable  to  the  plaintiff  for  the  amount  of 
the  check;  and  for  a  second  cause  of  action  it  charged  the 
defendant  with  a  liability  in  damages  to  the  plaintiff  for  the 
amount  of  the  draft,  in  that,  by  reason  of  the  defendant's  negli- 
gence in  the  premises,  and  to  return  it,  the  plaintiff  was  unable 
to  enforce  its  payment  against  Blanchard,  who  was  liable  upon 
it  and  able  to  pay  it.  The  complaint  was  dismissed,  but  tlie 
appellate  division  reversed  the  judgment  and  ordered  a  new 
trial.  The  defendant  appealed,  giving  the  usual  stipulation 
for  judgment  absolute  in  the  event  of  an  affirmance. 

Charles  E.  Eushmore,  for  the  appellant. 

Everett  Masten,  for  the  respondent. 

*^  GEAY,  J.  The  facts,  which  were  either  proved  without 
dispute  or  were  conceded,  raised  the  question  of  law  whether 
the  defendant  had  made  itself   liable  to  the  demand  of    the 
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plaintiff  in  the  amount  of  the  draft  deposited  with  it  for  col- 
lection. The  determination  which  was  made  by  the  court  at 
special  *^*  term,  in  favor  of  the  defendant,  has  been  reversed 
by  the  appellate  division  solely  upon  the  law.  The  view  of 
that  learned  court  was  that,  as  between  the  defendant  and  the 
drawee  of  the  draft  in  collection,  the  receipt  of  the  check  of 
the  latter  was  a  payment  of  the  draft,  and  that  the  crediting 
by  the  defendant  of  the  amount  to  the  plaintiff's  account  made 
it  his  debtor.  It  was  considered  that  the  presumption  that  th© 
check  of  the  drawee  of  the  draft  was  received  by  the  defend- 
ant's agent  in  payment  became  absolute,  in  the  absence  of  any 
repudiation  of  the  agreement  to  accept  it  as  payment,  or  of  its 
return  to  the  South  Hutchinson  Bank  with  a  demand  for  the 
return  of  the  draft.  This  view  was  rested  upon  the  proposi- 
tion that  the  defendant  was  bound  to  return  to  the  plaintiff 
the  draft  which  he  had  deposited  or  the  money,  and  that,  to 
justify  the  cancellation  of  the  credit  given  him  for  the  amoimt 
and  the  refusal  to  pay  him  the  money,  the  defendant  was  bound 
to  return  to  him  the  draft  properly  protested.  The  discussion 
of  this  case  at  the  appellate  division  was  very  extended;  but  I 
think  that  the  question  involved  resolves  itself  into  this  simple 
proposition.  Was  the  defendant  not  concluded  by  its  conduct 
from  denying  that  it  had  rendered  itself  liable  to  the  plaintiff? 
If  that  is  true,  then  that  result  must  be  attributed  to  its  negli- 
gent conduct  of  the  transaction,  which,  in  its  consequences,, 
places  it  in  a  position  where  it  cannot  gainsay  its  liability.  I 
think,  that,  upon  the  undisputed  facts  of  this  case,  there  was 
but  the  one  legal  conclusion  possible,  and  that  is,  that  the  de- 
fendant must  be  deemed  to  have  intended  to  treat  the  draft 
as  paid,  and  that  that  intention  was  conclusively  expressed 
when  it  entered  the  item  as  a  credit  to  the  plaintiff.  The 
question  of  that  intention  was,  of  course,  under  the  drcum- 
BtSnces,  purely  one  of  law:  Clark  v.  Merchants'  Bank,  2  N.  Y» 
380. 

The  complaint  alleged  all  the  facts  upon  which  to  predicate 
the  liability  of  the  defendant^  and  within  the  rule  as  laid  down 
in  Whiting  v.  City  Bank,  77  N.  Y.  363,  the  plaintiff  was  en- 
titled to  recover,  notwithstanding  that  he  may  have  stated  the 
ground  inartificially  or  erroneously. 

"^^^  It  may  be  observed  that  this  is  not  the  case  of  the  col- 
lection  of  the  simple  draft  of  the  plaintiff's  debtor;  but  that  it 
is  one  where  the  draft  bore  the  indorsement  of  another.  When 
the  defendant  assumed  the  duty  of  collecting  the  draft,  it  was; 
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bound  to  exercise  reasonable  care  in  the  performance  of  that 
duty,  and  the  measure  of  its  responsibility  was,  if  it  failed  to 
collect  the  amount  of  the  draft,  to  account  to  the  plaintiff  for 
the  draft,  properly  protested  for  nonpayment.  Assuming  that 
the  defendant  was  entitled  to  rely  upon  the  custom  among 
banks  of  taking  the  check  of  the  drawee  of  the  draft  for  the 
payment  of  the  same,  it  was  bound  to  the  exercise  of  care  for 
the  protection  of  all  of  its  depositor's  rights  and,  to  preserve 
itself  from  assuming  any  further  liability  to  him  in  the  matter, 
to  be  reasonably  cautious  in  what  it  did,  that  its  relation  to 
him  of  a  collecting  agent  should  not  be  changed.  When,  on 
November  3d,  it  was  in  receipt  of  the  drawee's  check,  it  might 
have  retained  the  check  until  after  presentation  for  payment, 
when,  if  payment  was  refused,  it  might  have  caused  the  check 
to  be  returned  to  the  South  Hutchinson  Bank,  in  order  tha't> 
by  the  return  of  the  draft,  and  its  due  protest  for  nonpayment, 
the  plaintiff's  rights  upon  it  should  be  fully  protedted.  But  it 
appears  to  have  rested  upon  its  agent's  responsibility  in  accept- 
ing the  check  of  the  drawee  of  the  draft  by,  immediately  upon 
its  receipt,  giving  credit  to  the  plaintiff  as  for  a  collection 
made.  It  was  not  until  November  26th,  twenty-one  days  after 
giving  that  credit,  that  it  appears  to  have  undertaken  to  revoke 
the  credit  given. 

The  plaintiff  was  no  party  to  the  proceedings  for  collection, 
and  the  agencies  selected  by  his  bank  to  collect  the  draft  were 
in  no  sense  his  agencies:  St.  Nicholas  Bank  v.  State  Nat. 
Bank,  128  N.  Y.  26,  27  N.  E.  849.  He  had  the  right  to  look 
for  the  return  of  his  draft  properly  protested,  if  unpaid,  or 
to  a  credit  of  its  amount.  When,  therefore,  on  November  3d 
he  was  notified  by  the  defendant  that  he  was  credited  with  the 
amount  of  the  draft,  and  the  amount  was  placed  to  his  credit 
by  the  entry  in  the  pass-book,  brought  to  the  bank  upon  its 
request,  he  was  entitled  then  to  regard  the  bank  as  having  be- 
come his  debtor  ^'^  for  its  amount.  The  general  rule  is  that 
credit  given  in  a  pass-book  binds  the  bank,  and,  in  the  absence 
of  some  clerical  mistake  with  respect  to  the  entry,  when  the 
credit  entry  has  been  made,  the  bank  has  then  charged  itself 
with  a  debt  absolutely  due  to  its  customer:  Metropolitan  Nat. 
Bank  v.  Loyd,  90  N.  Y.  530,  637.  The  result  of  the  action  of 
the  defendant  on  November  3d  in  sending  for  the  plaintiff  and 
in  making  the  credit  entry  in  his  pass-book  was  to  close  the 
transaction  of  collection  and  to  charge  itself  as  a  debtor  to 
him  for  the  amount  of  the  draft.    The  plaintiff  could  have 
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drawn  out  all  of  the  money  on  that  day  standing  to  his  credit, 
and  the  bank,  upon  the  nonpayment  of  the  check  when  pre- 
sented on  November  5th,  would  have  had  no  legal  claim  upon 
him  to  compel  repayment.  By  admitting  an  indebtedness  for 
the  money  on  November  3d,  it  had  assumed  all  the  risks  of  its 
agent's  transaction-  I  think  that  the  action  of  the  defendant 
was  conclusive  evidence  of  an  intention  to  change  its  status 
from  that  of  a  mere  collecting  agent  to  that  of  a  debtor  to 
the  plaintiff  for  the  amount  of  the  draft.  The  relations  of  a 
bank  to  its  depositor,  while  within  the  influence  of  morals, 
are  nevertheless  governed  by  legal  rules.  The  plaintiff  had  the 
right  to  hold  the  defendant  to  the  obligation  it  had  assumed, 
and  especially  as  he  had  done  nothing  to  influence  its  action. 
The  defendant  having  acknowledged  the  relation  of  debtor,  how 
could  the  plaintiff  be  estopped  from  insisting  upon  the  defend- 
ant's liability  because  of  any  part  which  he  may  have  taken 
in  aiding  the  latter  to  procure  the  payment  of  the  check  by 
Blanchard,  the  indorser  upon  the  draft?  The  plaintiff  never 
consented  to  the  cancellation  of  the  credit,  and  I  do  not  think 
that  it  was  within  the  right  or  the  power  of  his  debtor  alone 
to  vary  the  agreement  implied  from  the  previously  assumed 
relation  of  debtor  and  creditor. 

I  think  the  order  should  be  affirmed,  and,  tinder  the  stipu- 
lation, that  judgment  absolute  should  be  ordered  against  the 
defendant,  with  costs. 

Parker,  C.  J.,  Martin,  Vann,  Cullen,  and  Werner,  JJ.,  con- 
cur. 

Bartlett,  J.,  concurs  in  result. 


BANKS— DEBTOR  AND  CREDITOR— DEPOSIT  OP  COMMER- 
CIAL PAPER.— If  a  check  is  offered  and  received  as  a  deposit,  the 
bank  is  bound  accordingly.  Cliecka,  drafts,  or  other  evidences  of 
debt  received  by  a  bank  in  good  faith  as  deposits,  and  credited  as 
BO  much  money,  become  the  property  of  the  bank,  and  it  becomes 
legally  liable  to  the  depositor  as  for  so  much  money  deposited  as  of 
the  date  of  the  credit:  See  the  monographic  note  to  Ditch  v.  West- 
ern Nat  Bank,  47  Am.  St.  Rep.  389,  on  the  effect  of  a  check  indorsed 
"for  deposit."  As  to  the  effect  of  a  bank  giving  a  "provisional  cred- 
it" to  a  customer,  and  the  right  to  cancel  it  where  paper  is  dis- 
honored, see  the  monographic  note  to  Minneapolis  etc.  Co.  v.  Met- 
ropolitan Bank,  77  Am.  St  Rep.  627,  concerning  the  duties  of  banks 
acting  as  collecting  agents. 
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DE  KLYN  V.  GOULD. 
(165  N.  Y.  282,  59  N.  B.  05.] 

MECHANIC'S  LIEN— NOTICE  OP  CLAIM— FAILURE  TO 
STATE  NAME  OF  TRUE  OWNER.— Under  a  statute  requiring  a 
notice  of  claim  of  a  meclianic's  lien  to  contain  the  name  of  the 
owner,  lessee,  general  assignee,  or  person  in  possession  of  the  prem- 
ises, against  whose  interest  a  lien  is  claimed,  but  providing  that  the 
failure  to  state  such  name  shall  not  impair  the  validity  of  the  lien, 
the  word  "failure"  evidently  means  an  unsuccessful  attempt  to 
uame  or  designate  such  person.  It  does  not  mean  that  the  lienor 
may  name  the  lessee  as  the  true  person  against  whose  interest  he 
claims  a  Hen,  and  then  afterward  proceed  against  the  lessor,  against 
whose  Interest  he  did  not  intend  to  file  notice  of  a  claim. 

MECHANIC'S  LIEN  —  INCREASED  IMPROVEMENTS  — 
CONSENT  OF  OWNER  WILL  NOT  BE  IMPLIED,  WHEN.— If  a 
tenant  of  real  property  binds  himself,  by  the  terms  of  his  lease, 
to  malie  certain  alterations  and  Improvements  thereon,  at  his  own 
expense,  but  makes  an  important  and  expensive  departure  from  the 
specifications,  involving  an  extravagant  outlay  of  money,  far  be- 
yond the  amount  originally  contemplated,  the  owner  is  not  answer- 
able for  the  extra  worlt  done  or  the  materials  furnished  therefor, 
on  the  ground  of  consent,  where  he  has  not  said  or  done  anything 
to  mislead  the  lessee  or  the  contractor.  The  owner's  consent  will 
not  be  implied  from  a  mere  acquiescence  in  the  alterations  and  im- 
provements. 

Action  to  foreclose  a  mechanic's  lien  against  the  respondent, 
Annie  W.  Gould,  and  the  other  defendants,  Joseph  H.  Simpson 
and  the  corporation  styled  "Simpson's."  A  judgment  in  favor 
of  the  plaintiff  was  entered  in  the  trial  court  upon  the  report  of 
a  referee.  This  judgment  was  reversed  by  the  appellate  divi- 
sion, and  the  plaintiff  appealed. 

David  Willcox  and  Louis  M.  Fulton,  for  the  appellant. 

John  E.  Parsons,  for  the  respondent. 

«83  LANDOISr,  J.  The  notice  of  lien  stated:  "That  the 
name  of  the  owner  against  whose  interest  a  lien  is  claimed  is 
Simpson  Company."  It  did  not  contain  the  name  or  designa- 
tion, true  or  false,  of  any  other  person  or  party  against  whose 
interest  a  lien  was  claimed. 

*^  Section  4  of  the  mechanics'  lien  law  (Laws  of  1885,  c. 
342),  under  which  this  notice  of  lien  was  filed,  requires  that  the 
notice  shall  contain  **the  name  of  the  owner,  lessee,  general 
assignee,  or  person  in  possession  of  the  premises  against  whose 
interest  a  lien  is  claimed."  The  statute  does  not  invite  the 
suppression  of  names;  it  requires  the  expression  of  the  names 
of  those  persons  against  whose  interest  a  lien  is  claimed,  but 
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it  also  contemplates  that  some  other  name  than  that  of  the 
true  person  against  whose  interest  a  lien  is  claimed  may  be 
stated,  and  hence  it  further  provides:  "But  the  failure  to  state 
the  name  of  the  true  owner,  lessee,  general  assignee,  or  person 
in  possession  shall  not  impair  the  validity  of  the  lien."  The 
corporate  name  of  the  Simpson  Company  was  "Simpson's."  As 
the  name  "Simpson  Company'*  was  used,  the  statute  undoubt- 
edly cures  the  failure  to  use  the  true  name  "Simpson's";  and 
this  illustrates  one  phase  of  the  meaning  of  the  curative  clause. 
If  the  referee  had  found  that  the  lienor  believed  after  due  in- 
quiry the  Simpson  Company  to  be  the  true  owner,  the  case 
would  be  different.  The  evidence  does  not  permit  us  to  pre- 
sume such  to  be  the  fact. 

In  the  connection  in  which  the  word  "failure"  is  here  used, 
it  evidently  means  an  unsuccessful  attempt  to  name  or  desig- 
nate the  true  owner,  lessee,  general  assignee,  or  person  in  pos- 
session of  the  premises  against  whose  interest  a  lien  is  claimed. 
It  does  not  mean  that  the  lienor  may  name  the  lessee  as  the 
true  person  against  whose  interest  he  claims  a  lien,  and  then 
afterward  proceed  against  the  lessor,  against  whose  interest  he 
did  not  intend  to  file  notice  of  a  claim:  Grippin  v.  Weed,  22 
App.  Div.  593,  48  N.  Y.  Supp.  112;  affirmed,  165  N.  Y.  612, 
59  N.  E.  1123.  The  contractor  testified  that  before  he  filed 
his  lien  Mr.  Simpson,  the  lessee,  introduced  him  to  Dr.  Gould 
as  the  owner  of  the  premises.  Dr.  Gould  was  the  husband 
of  Mrs.  Gould.  When  the  contractor  made  his  contract  with 
Simpson's  he  was  put  upon  inquiry  as  to  the  owner:  Spruck 
V.  McRoberts,  139  N.  Y.  193,  34  N.  E.  896.  And  he  now  re- 
ceived information  near  enough  to  the  truth  to  enable  him  to 
file  notice  of  lien  against  the  true  owner. 

Under  the  act  of  1885  "the  names  of  the  owners  and  other 
****  persons  in  interest,  and  other  persons  against  whom  the 
claims  are  made,"  must  be  entered  in  the  county  clerk's  docket. 
Formerly  the  law  did  not  make  this  requirement:  See  Leiegne 
v.  Schwarzler,  10  Daly,  547.  Unless  some  attempt  is  made  to 
name  the  parties  against  whose  interest  a  lien  is  claimed,  the 
docket  will  not  give  the  notice  the  law  intends  it  should  give. 

2.  We  must  presume  that  the  appellate  division  did  not 
reverse  the  judgment  upon  the  facts,  since  no  statement  that 
it  did  so  reverse  appears  in  ita  order  or  judgment:  Code  Civ. 
Eroc,  sec.  1338.  The  referee  found  that  "the  labor  and  mate- 
rials for  which  the  lien  was  filed  were  furnished  and  performed 
with  the  knowledge  and  consent  of  the  said  Annie  W.  Gould." 
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We  may  inquire  whether  this  faot  was  found  without  any  evi- 
dence which  according  to  any  reasonable  view  would  warrant 
it:  Spence  v.  Ham,  163  N.  Y.  220,  57  N.  E.  412. 

The  lease  was  given  by  Mrs.  Gould  on  July  18,  1893,  to 
Joseph  H.  Simpson,  who  was  then  the  tenant  in  possession 
under  a  lease  to  expire  May  1,  1893,  from  which  date  this  lease 
was  to  continue  for  the  term  of  twelve  years.  It  contained 
provisions  to  the  effect  that  the  lessee  "shall  and  will  at  his 
and  their  own  cost  and  expense  make  changes  and  improve- 
ments on  the  above-named  premises,"  specifying  them,  the 
whole  to  be  done  at  his  and  their  cost,  and  without  any  cost 
to  the  lessor,  the  lessee  agreeing  to  pay  for  the  improvements 
and  to  suffer  no  mechanics*  liens  to  be  placed  on  the  prem- 
ises, and  to  discharge  the  same  within  twenty  days,  if  any 
should  be  so  placed,  under  penalty  of  forfeiture. 

The  specified  improvements  would  cost  about  ten  thousand 
dollars.  The  lessee  in  August,  1892,  organized  the  corpora- 
tion, Simpson's,  and  in  January,  1893,  "undertook  to  assign 
the  lease  to  it  upon  securing  Mrs.  Gould's  consent,"  the  lease 
requiring  her  consent,  and  placed  it  in  possession  of  the  prem- 
ises. It  continued  in  possession,  and  paid  the  rent  until  Octo- 
ber, 1896,  when  it  was  dispossessed  by  the  lessor.  On  January 
14,  1893,  Simpson's  made  a  contract  with  Peter  J.  Brennan, 
the  plaintiff's  assignor,  by  which  the  latter  agreed  to  make  cer- 
tain *®®  alterations  and  improvements  upon  the  premises  lor 
twenty-seven  thousand  five  hundred  dollars,  and  containing  a 
provision  for  extra  work.  Brennan  performed  before  October 
following,  and  Simpson's  paid  him  the  contract  price,  less 
fourteen  thousand  three  hundred  and  eight  dollars  and  ninety- 
nine  cents,  for  which  this  notice  of  lien  was  filed.  Other  work 
was  done  by  Simpson's,  the  entire  improvement  costing  about 
forty-five  thousand  dollars,  and  adding  to  the  value  of  the 
property  about  forty  thousand  dollars. 

The  referee  finds  as  follows:  "While  the  work  on  these 
premises  was  in  progress,  said  Annie  W.  Gould  and  her  hus- 
band were  frequently  in  the  street,  saw  the  premises  in  ques- 
tion and  the  work  going  on,  and  Mr.  Gould  was  aware  of  the 
nature  of  the  work  in  progress  and  mentioned  the  matter  to 
Mrs.  Gould.  No  statement  was  ever  made  to  them  as  to  the 
probable  cost  of  the  alterations  specified  in  the  lease;  they 
made  no  inquiries  upon  that  subject,  and  made  no  objection  to 
the  manner  in  which  the  requirements  of  the  lease  were  ful- 
filled.    Neither  Mrs.  Gould  nor  Mr.  Gould  has  any  objection 
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to  make  now,  as  they  consider  that  the  work  specified  by  the 
lease  has  been  fully  performed." 

The  owner's  interest  in  his  real  estate  is  not  liable  in  every 
case  in  which  to  his  knowledge  labor  and  materials  are  fur- 
nished for  erections  upon  his  real  property  or  alterations  in  the 
existing  erections:  Hankinson  v.  Vantine,  152  N.  Y.  20,  46  N.  E. 
292;  Spruck  v.  McRoberts,  139  N.  Y.  193,  34  K  E.  896;  Havens 
V.  West  Side  Electric  etc.  Co.,  17  K  Y.  Supp.  580;  20  N.  Y. 
Supp.  764;  affirmed,  143  N.  Y.  632,  37  N.  E.  827.  There  are 
many  cases  in  which  the  owner's  consent  has  been  implied  from 
the  circumstances  and  his  declarations  and  acts  in  respect  to 
the  improvements.  The  appellant  largely  relies  upon  National 
Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122, 57  N.  E.  293,  and  the  cases 
therein  cited  in  which  the  owner's  consent  was  inferred  or  im- 
plied. In  that  case  it  was  pointed  out  by  O'Brien,  J.,  writing 
for  the  majority  of  the  court,  that  by  the  terms  of  the  lease  the 
tenant  was  under  no  obligation  to  make  the  improvements;  he 
was  permitted  to  make  them  at  his  own  expense;  that  before  the 
tenant  engaged  the  contractor  to  make  them,  he  conferred  with 
the  lessor,  exhibited  to  him  a  specimen  room  of  the  decorations 
he  intended  to  *®''  make  throughout  the  whole  house,  and  told 
him  that  he  ought  to  pay  part  of  it,  and  the  lessor  replied: 
**Well,  I  will  see  how  well  it  is  done";  that  the  lessor  was  in 
attendance  during  the  progress  of  the  work,  and  frequently 
expressed  his  admiration  and  approval,  and  in  a  few  weeks  after 
the  completion  of  the  work  dispossessed  his  tenant. 

The  case  before  us  lacks  these  features  and  has  no  element 
tending  to  show  that  the  lessor  misled  her  tenant  to  his  ex- 
travagant outlay.  This  case,  as  well  as  the  others  it  cites,  in- 
dicates that  mere  acquiescence  in  the  erection  or  alteration,  with 
knowledge,  is  not  sufficient  evidence  of  the  consent  which  the 
statute  requires.  There  must  be  something  more.  Consent 
is  not  a  vacant  or  neutral  attitude  in  respect  of  a  question  of 
Buch  material  interest  to  the  property  owner.  It  is  affirmative 
in  its  nature.  It  should  not  be  implied  contrary  to  the  obvious 
truth,  unless  upon  equitable  principles  the  owner  should  be 
estopped  from  asserting  the  truth.  Here  the  owner  carefully 
stated  in  the  lease  her  position  with  respect  to  alterations  and 
improvements,  and  it  may  be  assumed  that  both  the  amount 
of  the  rent  and  the  length  of  the  term  were  influenced  by  the 
tenant's  agreement  to  make  the  specified  repairs.  She  never 
^ms  asked  to  declare  her  position  with  respect  to  the  important 
and  expensi\e  departure  by  the  tenant  from  the  specifications. 
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and  she  misled  neither  the  tenant  nor  the  contractor.  Un- 
doubtedly she  consented  to  such  alterations  and  additions  as 
the  lease  called  for,  but  as  the  terms  of  the  lease  accompany  that 
consent  we  cannot  separate  it  from  them.  She  could  accept  the 
larger  performance  by  the  tenant  as  satisfactory  performance 
under  the  lease,  and  in  the  absence  of  evidence  that  she  did 
more,  we  cannot  enlarge  the  scope  of  her  acceptance  in  order 
to  make  her  bear  a  greater  liability  than  she  ever  consented  to 
incur. 

The  order  should  be  affirmed  and  judgment  absolute  ordered 
for  defendant  on  the  stipulation,  with  costs. 

Parker,  C.  J.,  O'Brien,  Bartlett,  Haight,  Martin,  and  Vann, 
JJ.,  concur. 


A  NOTICE  OR  CLAIM  OF  A  MECHANICTS  LIEN  MUST 
STATE,  either  directly  or  by  neoessary  inference,  tlie  name  of  the 
person  to  whom  the  claimants  furnished  material,  or  for  whom  they 
performed  the  labor;  otherwise  no  lien  can  be  enforced:  Gretty  v. 
Ames,  30  Or.  573,  60  Am.  St  Rep.  835,  48  Pac.  355. 


AESCHLIMANN  v.  PRESBYTERIAN  HOSPITAL. 
[165  N.  Y.  296,  59  N.  B.  148.] 

MECHANIC'S  LIEN  —  BOND  TO  DISCHARGE.  —  THE 
SURETIES  upon  a  bond  given  to  discharge  a  mechanic's  lien  may 
defend  an  action  against  themselves  and  their  principals  to  fore- 
close it,  though  the  judgment  demanded  is  in  form  against  the  prop- 
erty represented  by  the  bond,  and  may  show  therein  that  the 
amount  of  the  claim  in  the  notice  of  lien  is  exaggerated  and  false, 
and  that  the  plaintiffs  are  not  entitled  to  a  judgment  for  the  amount 
claimed,  although  their  principals  do  not  see  fit  to  defend. 

MECHANIC'S  LIEN— FORFEITURE  OF  BY  FABRICATED 
DEMAND.— The  insertion  of  an  exaggerated  and  willfully  false 
and  fabricated  demand  in  the  notice  of  a  mechanic's  lien  for- 
feits the  right  of  the  claimant  to  enforce  it  upon  property  against 
which  it  is  filed.  Hence,  the  plaintiffs  in  an  action  which  is  in 
form  one  to  foreclose  a  mechanic's  lien,  but  which  is  in  fact  an 
action  upon  a  bond  given  to  procure  a  discharge  of  the  plaintiff's 
lien,  cannot  recover  against  the  sureties  upon  the  bond  where  the 
plaintiffs  inserted  In  their  notice  of  lien  statements  of  their  claim 
which  were  intentionally  exaggerated  and  fictitious,  and  made  for 
the  purpose  of  enforcing  a  false  and  fabricated  demand. 

Action  to  foreclose  a  mechanic's  lien,  brought  by  Aeschli- 
mann and  others  against  the  Presbyterian  Hospital  and  others. 
The  complaint  was  dismissed  by  the  trial  court.     The  appellate 
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division  affirmed  a  judgment  for  the  defendants,  entered  upon 
the  dismissal,  and  the  plaintiffs  appealed. 

George  Putnam  Smith  and  Henry  A.  Vien,  for  the  appellants. 

Frederic  E.  Eerham,  for  tiie  respondents. 

**®  MARTIN,  J.  This  was  in  form  an  action  to  foreclose  a 
mechanic's  lien  filed  by  the  plaintiffs  as  subcontractors  under 
the  defendants  Smyth  and  Robinson,  the  original  contractors 
with  the  Presbyterian  Hospital.  It  was,  in  fact,  an  action  upon 
a  bond  given  to  procure  a  discharge  of  the  plaintiff's  lien,  in 
which  the  defendants  Smyth  and  Robinson  were  principals  and 
the  defendants  Dunn  and  Hutkoff  were  sureties. 

The  lien  was  to  secure  payment  for  work  and  materials  per- 
formed and  furnished  by  the  plaintiffs  upon  property  owned  by 
the  hospital.  It  was  based  upon  an  agreement  between  the 
original  contractors  and  the  plaintiffs,  whereby  the  latter 
agreed,  for  $3,900,  to  do  all  the  mosaic  tiling  in  the  corridors 
and  operating  pavilion  of  the  hospital  strictly  in  accordance 
with  plans  and  specifications  which  were  a  part  of  the  contract. 
It  was  also  based  upon  a  claim  that  certain  work  and  materials 
had  been  furnished  for  that  purpose,  which  were  reasonably 
worth  the  sum  of  $5,575.40;  that  an  increased  expense  had  been 
incurred  in  the  employment  of  laborers  amounting  to  $400, 
one-half  of  which  the  defendants  Smyth  and  Robinson  agreed 
to  pay,  and  upon  a  claim  for  extra  work  performed  by  the  plain- 
tiffs in  relaying  the  mosaic  floor  in  the  corridors  and  in  cutting 
the  concrete  in  the  operating  rooms,  which  was  alleged  to  have 
been  done  at  the  request  of  the  original  contractors  and  to  be 
worth  $51. 

The  complaint  admitted  that  Smyth  and  Robinson  had  paid 
the  plaintiffs  $3,240  on  account  of  the  work  performed  and 
materials  furnished  by  them.  It  was  then  alleged  that,  after 
the  filing  of  the  plaintiffs'  notice  of  lien,  the  original  contract- 
ors instituted  a  proceeding  under  the  statute  to  authorize  the 
filing  of  a  bond  to  discharge  such  lien;  that  such  proceedings 
were  had  that  an  order  was  duly  entered  approving  of  the  bond 
filed,  and  the  plaintiffs*  lien  was  canceled  and  discharged.  *®® 
The  condition  of  the  bond  was  that  in  case  of  payment  by  the 
original  contractors  of  any  judgment. which  might  be  recovered 
against  the  premises  by  reason  of  the  plaintiffs'  claim,  the  obli- 
gation of  the  bond  should  be  void,  otherwise  to  remain  in  full 
force.     The  demand  for  judgment  was,  that  the  plaintiffs  be 
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adjudged  to  have  a  valid  lien  upon  the  premises  for  $3,786.40, 
with  interest  from  May  23,  1893,  besides  costs;  that  the  sureties 
be  declared  liable  therefor,  and  that  the  plaintiffs  have  judg- 
ment for  that  sum  against  the  defendants  Smyth  and  Kobinson 
and  against  the  respondents  as  sureties  upon  their  bond. 

The  original  contractors  interposed  no  defense.  The  sure- 
ties, however,  answered  by  denying  all  the  allegations  of  the 
complaint,  except  as  to  the  amount  paid  to  the  plaintiffs,  and 
as  to  that  they  alleged  that  it  was  $3,340  instead  of  $3,840. 
They  admitted  the  allegations  to  the  effect  that  a  proceeding 
was  instituted  to  discharge  the  plaintiffs'  lien,  and  that  a  bond 
was  given  for  that  purpose  which  was  executed  by  the  original 
contractors  as  principals  and  by  the  respondents  as  sureties. 

On  the  trial  the  plaintiffs  insisted  that  the  respondents,  who 
were  mere  sureties  for  the  original  contractors,  by  the  default 
of  the  latter,  were  precluded  from  questioning  the  amount  of 
the  plaintiffs'  claim  or  the  liability  of  the  respondents  there- 
for. The  trial  court  held  that  the  sureties  were  not  precluded 
by  such  default  from  questioning  the  amount  or  validity  of  the 
plaintiffs'  claim. 

The  court  found  that  when  the  plaintiffs  filed  their  lien  for 
$3,786.40  they  were,  according  to  the  terms  of  their  written 
agreement,  entitled  to  recover  only  $611;  that  the  plaintiffs' 
claim  that  the  written  agreement  was  subsequently  modified 
by  an  oral  one,  by  which  the  original  contractors  agreed  to  pay 
a  large  additional  sum  to  compensate  them  for  an  alleged  mis- 
take on  their  part,  was  not  substantiated  by  the  evidence,  but 
that  the  plaintiffs  entirely  failed  to  establish  a  subsequent  oral 
contract;  and  that  the  claim  of  the  plaintiffs  that  they  were 
delayed  by  the  contractors,  and  therefore  obliged  to  incur  in- 
creased expense  in  the  hire  of  labor,  and  that  the  contractors 
800  agreed  to  pay  one-half  thereof,  was  not  substantiated  by  the 
proof.  But  the  court  found  to  the  contrary,  that  the  contract- 
ors did  not  delay  the  work,  were  not  responsible  for  such  in- 
creased expenditure,  and  did  not  agree  to  pay  any  part  thereof. 

From  these  facts,  with  the  added  fact  that  the  day  before 
the  notice  of  lien  was  filed  for  $3,786.40  the  plaintiffs  rendered 
to  the  contractors  a  bill,  which  was  in  full  for  the  amount  then 
due,  in  which  they  claimed  only  $811,  the  court  further  found 
that  the  claim  in  the  notice  of  lien  was  enormously  exaggerated; 
that  this  was  done  intentionally  by  pretense  of  a  fictitious  con- 
tract for  the  purpose  of  enforcing  a  false  and  fabricated  demand, 
and  held  that  the  plaintiffs  thereby  forfeited  their  right  to  re- 
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cover  against  the  sureties  and  directed  a  judgment  in  their 
favor. 

Afl  the  affirmance  of  the  judgment  of  the  trial  court  was 
unanimous,  no  question  of  fact  is  before  us  for  determination. 
The  facts  as  found  must  be  regarded  as  correct  and  so  treated 
in  the  determination  of  any  question  presented  upon  this  ap- 
peal. Hence,  it  must  be  assumed  that  the  only  contract  which 
existed  between  the  parties  was  the  written  one;  that  the  claim 
stated  in  the  plaintiffs*  notice  of  lien  was  to  a  very  great  extent 
intentionally  false  and  fabricated,  and  that  there  was  sufficient 
evidence  to  sustain  those  findings. 

Under  these  circumstances,  the  only  possible  questions  of  law 
which  are  presented  for  determination  by  this  court  are:  1. 
Whether  the  sureties  upon  the  bond  of  the  original  contractors 
were  properly  allowed  to  show  that  the  amount  of  the  plaintiffs' 
claim  was  exaggerated  and  fictitious,  and  that  they  were  not 
entitled  to  a  judgment  for  the  amount  claimed;  and  2.  Whether 
the  insertion  of  an  exaggerated  and  willfully  false  and  fabri- 
cated demand  in  the  notice  of  lien  rendered  it  invalid. 

It  seems  to  be  well  established,  as  a  general  rule,  that  a  surety 
may  defend  an  action  against  this  principal,  may  set  up  any 
legal  or  equitable  defense  which  would  have  availed  the  former 
^nd  may  establish  it  by  proof,  especially  when  ^^^  a  party  to 
ihe  action.  Does  the  fact  that  this  action  was  to  foreclose  a 
mechanic's  lien  and  that  the  judgment  demanded  was  in  form 
against  the  property  represented  by  the  defendants'  bond  in  any 
way  alter  that  rule?  We  think  not.  The  condition  of  the  bond 
substantially  required  the  sureties  to  pay  any  judgment  which 
might  be  recovered  against  the  premises  upon  the  claim  set 
forth  in  the  plaintiffs'  notice  of  lien.  It  ought  not  to  require 
j&iscuseion  or  authority  to  sustain  the  proposition  that  the  judg- 
ment which  the  sureties  agreed  to  pay  was  only  a  judgment 
properly  obtained  for  the  actual  amount  which  was  owing  by  the 
original  contractors  to  the  plaintiffs.  We  are  aware  of  no  prin- 
ciple of  law  which  would  justify  us  in  holding  that  the  sureties 
upon  such  a  bond  were  bound  by  an  exaggerated  and  false  claim, 
and  in  an  action  to  which  they  were  parties  were  debarred  from 
chewing  the  truth  in  regard  to  it,  although  their  principals  did 
not  see  fit  to  defend.  Such  a  doctrine  would  open  the  door  for 
fraud  and  collusion  between  contractors  and  subcontractors,  by 
which  sureties  might  be  made  liable  for  a  claim  which  did  not 
exist.  We  think  no  such  principle  can  be  sustained.  "The 
liability  of  the  bondsmen  was  conditioned  on  the  plaintiff  sue- 
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cessfully  establishing  a  lien  on  the  property.  This  is  so  both 
by  the  language  of  the  bond  and  the  terms  of  the  section  of  the 

statute  under  which  it  was  given The  very  object  of  the 

provision  of  the  statute  permitting  the  bonding  of  the  property 
when  a  notice  of  lien  has  been  filed  is  to  enable  the  owner  or 
contractor  to  free  the  property  from  the  encumbrance  without 
acknowledging  its  validity  and  to  permit  him  to  contest,  in  a 
subsequent  action,  the  existence  and  amount  of  the  lien":  Par- 
sons V.  Moses,  40  App.  Div.  58,  60;  57  N.  Y.  Supp.  727,  728. 
In  an  action  upon  this  bond  it  is  doubtless  true  that  if  the  sure- 
ties had  not  defended,  a  judgment  for  the  full  amount  of  the 
plaintiffs'  claim  would  have  been  binding  upon  them,  and 
hence,  the  principals  having  interposed  no  answer,  it  became 
important  for  the  sureties  to  appear  and  defend,  and  thus  save 
themselves  from  being  charged  with  an  unjust,  false,  and  exag- 
gerated *^^  claim.  We  think  the  court  correctly  held  that  the 
sureties  were  not  precluded  from  defending  this  action  by  the 
default  of  the  contractors. 

This  leaves  for  consideration  the  question  whether  the  plain- 
tiffs have  forfeited  their  right  to  recover  in  this  action  by 
inserting  in  their  notice  of  lien  statements  of  their  claim  which 
were  intentionally  exaggerated  and  fictitious  and  made  for  the 
purpose  of  enforcing  a  false  and  fabricated  demand.  While 
this  court  in  Ringle  v.  Wallis  Iron  Works,  149  N".  Y.  439,  44  N. 
E.  175,  to  some  extent  considered  the  effect  of  inserting  in  the 
notice  of  a  mechanic's  lien  mistaken  statements  of  fact,  it  has 
never  been  called  upon  to  decide  whether  important  or  material 
statements,  which  are  willfully  and  intentionally  false,  forfeit 
the  right  of  the  lienor  to  enforce  his  lien  or  maintain  an  action 
thereon.  In  discussing  the  question  in  that  case  it  was  in  effect 
said  that  if  a  party,  by  inserting  in  a  notice  of  mechanic's  lien 
ttatements  of  facts  which  are  shown  to  be  untrue,  thereby  for- 
feits the  right  to  a  lien  and  renders  the  notice  void  or  ineffec- 
tual, a  proper  construction  of  the  statute  requires  that  state- 
ments to  have  that  effect  must  not  only  be  untrue,  but  must  be 
willfully  and  intentionally  false  in  some  important  or  material 
respect.  The  facts  as  found  by  the  trial  court  in  this  case  bring 
it  within  the  prescribed  rule  which  was  there  stated,  although 
not  actually  adopted.  The  question  is  now  presented  whether 
the  plaintiffs  are  entitled  to  recover,  or  whether  their  right  to 
enforce  their  lien  was  forfeited  by  the  willfully  and  intention- 
ally false  statements  contained  in  their  notice  as  to  the  amount 
of  their  claim.     The  weight  of  authority  in  other  courts  of  this 
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state  and  in  the  courts  of  other  commonwealths  seems  to  be 
that  where  a  claimant  makes  statements  which  are  important 
and  material,  and  they  are  willfully  and  intentionally  false,  he 
cannot  enforce  his  lien  upon  the  property  against  which  it  is 
filed.  Those  decisions  are  based  upon  the  theory  that  the  pur- 
pose and  intention  of  the  lien  law  was  to  exact  from  the  lienor  a 
truthful  statement  of  the  facts  contained  in  the  notice,  as  well 
for  the  benefit  of  other  claimants  as  for  the  owner  of  the  ^^^ 
property  and  for  the  correct  information  of  the  court:  Foster 
V.  Schneider,  50  Hun,  151;  2  N.  Y.  Supp.  875. 
'  In  Goodrich  t.  Gillies,  66  Hun,  422,  21  N.  Y.  Supp.  400, 
where  it  was  found  that  the  plaintiff  willfully  and  fraudulently 
misrepresented  in  his  notice  of  lien  the  amount  which  was  due 
him,  the  court  decided  that  it  was  its  duty  to  so  construe  the 
statute  as  to  prevent  parties  from  obtaining  a  lien  by  following 
the  language  of  the  statute,  when  they  knew  that  the  proof 
which  must  be  given  when  the  action  was  brought  for  its  en- 
forcement must  fail  to  establish  that  they  were  entitled  to  more 
than  a  small  portion  of  the  sum  for  which  the  lien  was  claimed. 
Upon  a  subsequent  trial  of  that  case,  where  it  was  found  that 
the  amount  inserted  in  the  notice  of  lien  was  mistakenly  stated, 
the  claimant  honestly  believing  that  all  the  material  claimed 
for  had  been  furnished,  it  was  held  that  a  mere  mistake,  in  the 
absence  of  an  intention  to  exaggerate  the  amount  of  his  claim, 
would  not  invalidate  his  lien:  Goodrich  v.  Gillies,  82  Hun,  18; 
31  N.  Y.  Supp.  76. 

In  Close  V.  Clark,  16  Daly,  91,  9  N.  Y.  Supp.  538,  it  was  held 
that  a  mechanic's  lien  is  invalid  where  founded  upon  a  notice  of 
lien  filed  by  a  contractor  for  the  unpaid  balance  of  whole  con- 
tract price,  which  states  that  all  the  work  and  materials  have 
been  performed  and  furnished,  when  in  fact  part  of  the  work 
WES  unperformed  and  some  of  the  materials  were  not  furnished. 

In  the  earlier  cases  in  Massachusetts  it  was  held  that  any 
error  in  the  claim  stated  in  the  notice  of  lien  destroyed  the  lien 
or  the  right  to  enforce  it:  Lynch  v.  Cronan,  6  Gray,  531;  Trues- 
dell  V.  Gay,  13  Gray,  311.  These  decisions  led  to  subsequent 
legislation,  by  which  it  was  declared  that  any  inaccuracy  in  the 
claim  should  not  invalidate  the  lien  unless  the  claimant  inten- 
tionally and  wUlfully  claimed  more  than  was  his  due:  Hubbard 
V.  Brown,  8  Allen,  590;  Jones  v.  Keen,  115  Mass.  170.  The  rule 
in  Michigan  is  that  where  a  claimant  places  upon  record  in  his 
notice  of  lien  a  statement  which  he  knows  to  be  incorrect,  hi» 
lien  is  lost:  Gibbs  v.  Hanchette,  90  Mich.  657,  51  N.  W.  691, 
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The  Iowa  courts  have  held  that  where  a  lienor  intentionally 
makes  a  statement  in  the  notice  of  lien  which  is  not  just  and 
true,  he  cannot  enforce  the  lien:  ^***  Stubbs  v.  Clarinda  etc. 
Ey.  Co.,  65  Iowa,  513,  22  K  W.  654.  There  are  many  other 
cases  wthere  this  principle  has  been  asserted,  among  which  are 
Gaskell  v.  Beard,  58  Hun,  101 ;  11  N.  Y.  Supp.  399 ;  McKinney 
V.  White,  15  App.  Div.  423 ;  44  N.  Y.  Supp.  561 ;  Mull  v.  Jones, 
45  N.  Y.  St.  Eep.  643 ;  18  N.  Y.  Supp.  359 ;  Brandt  v.  Verdon, 
44  N.  Y.  St.  Eep.  885;  18  N.  Y.  Supp.  119;  Rose  v.  P.  &  B. 
Paper  Works,  29  Conn.  256;  Uthoff  v.  Gerhard,  42  Mo.  App. 
256;  McPherson  v.  Walton,  42  N.  J.  Eq.  282,  11  Atl.  21. 

We  think  the  rule  so  generally  established  is  a  proper  one, 
and  should  be  adopted  by  this  court.  There  certainly  can  be 
no  hardship  in  requiring  a  claimant  to  avoid  intentionally 
and  willfully  making  an  exaggerated  claim  which  he  knows  not 
to  exist.  The  requirement  that  he  shall  truthfully  state  his 
claim  is  in  no  way  unjust  to  the  claimant,  but  it  is  pre-eminently 
just  to  the  owner,  to  other  claimants  or  lienors,  and  to  those 
who  are  engaged  in  administering  the  lien  law.  We  are,  there- 
fore, of  the  opinion  that  the  trial  court,  having  found  that  the 
plaintiffs  "enormously  exaggerated"  their  claim  and  intention- 
ally and  by  pretense  of  a  fictitious  contract  sought  to  enforce 
and  establish  a  false  and  fabricated  demand,  was  justified  in 
holding  that  the  plaintiffs  had  thereby  forfeited  their  right  to 
recover  any  judgment  against  the  sureties  upon  the  bond  in 
question. 

The  appellants  also  claim  that  the  court  erred  in  holding 
that  the  statement  in  their  notice  of  lien  was  fraudulent.  That 
question  is  not  before  us.  The  trial  court  so  found,  and  its 
judgment  having  been  unanimously  affirmed,  we  are  forbidden 
by  the  mandate  of  the  constitution  and  statute  to  examine  that 
question. 

The  additional  claim  that  the  sureties  did  not  establish  a  de- 
fense against  the  appellants,  so  far  as  it  is  dependent  upon  the 
presence  or  absence  of  evidence,  is  also  concluded  by  such 
unanimous  decision. 

The  only  other  question  which  can  be  examined  upon  this 
appeal  is  whether  the  defense,  so  far  as  it  is  based  upon  the 
plaintiff's  fraud,  was  available,  it  not  having  been  set  up  in  the 
pleadings.  A  complete  answer  to  the  contention  that  the  plain- 
tiffs' fraud  was  not  sufficiently  pleaded  is  that  no  exception  *®* 
appears  in  the  record  which  raises  that  question.  When  the 
evidence  upon  that  subject  was  offered  no  objection  to  the 
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testimony  was  interposed  upon  the  ground  that  the  defense 
was  not  set  up  in  the  answer.     Indeed,  there  seems  to  have  been 
na    objection  whatever    to  that    evidence.     Consequently,  no 
question  of  law  is  raised  which  this  court  can  decide. 
The  judgment  should  be  affirmed,  with  costs. 

Parker,  C.  J.,  Bartlett^  Haight,  Vann,  CuUen,  and  Werner, 
JJ,,  concur. 


MECHANICS  LIEN,— A  JUST  AND  TRUE  ACCOUNT  of  a  me- 
chanic's lien  demand  is  required  wliether  filed  by  an  original  con- 
tractor or  a  subcontractor:  aiitchell  etc.  Mill  Co.  v,  Allison,  fS8  Mo. 
50,  CO  Am,  St,  Rep.  544,  40  S.  W.  118;  and  for  a  materialman  to  re- 
cover under  the  mechanic's  lien  law,  it  is  essential  for  him  to  show 
that  the  material  was  furnished  in  pursuance  of  an  agreement,  ex- 
press or  implied,  with  the  owner  or  his  agent:  Bloomer  t,  Nolan,  36 
Neb.  51,  38  Am.  St  Rep.  680,  53  N.  W.  1039. 


YOUNG  V.  SHULENBERa. 
[165  N.  Y,  385,  59  N.  B,  135.] 

EVIDENCE— DECLARATIONS  AS  TO  PEDIGREE.— Decla- 
rations of  deceased  members  of  a  family,  made  ante  litem  motam, 
are  received  to  prove  family  relationship,  including  marriages, 
births,  and  deaths,  and  the  facts  necessarily  resulting  from  those 
events, 

EVIDENCE.— DECLARATIONS  CANNOT  BE  RECEIVED 
AS  EVIDENCE  OF  PEDIGREE  until  it  is  first  shown  by  evidence. 
Independent  of  the  declarations,  that  the  person  who  made  them 
was  a  member  of  the  family,  and  that  he  is  dead.  Incompetent,  or 
beyond  the  jurisdiction  of  the  court,  but  slight  proof  of  the  relation- 
ship is  sufficient, 

EVIDENCE  AS  TO  PEDIGREE— RECITALS  IN  DEED  — 
When  there  is  a  recital  by  the  grantor  in  a  deed  over  eighty  years 
old  that  a  certain  person  died  intestate  and  seised  of  the  premises, 
leaving  the  grantor  and  her  oograntors  as  his  widow  and  heirs  at 
law,  the  facts  that  the  family  name  was  identical,  that  the  deed  was 
acknowledged  in  a  foreign  country  before  a  minister  of  the  United 
States  thereto,  and  that  the  last  grantee  had  custody  of  the  deeds 
showing  title  in  such  Intestate  by  conveyances  running  back  to,  and 
Including,  the  original  patent,  are,  in  the  absence  of  rebutting  evi- 
dence, sufficient  to  establish  that  the  grantor  and  her  heirs  were 
members  of  the  family,  and  hence  in  a  position  to  speak  on  the  sub- 
ject of  pedigree. 

EVIDENCE— PRESUMPTIONS— PROOF  OP  PEDIGREE.— 
If  a  deed  over  eighty  years  old,  executed  by  a  resident  of  a  foreign 
country,  contains  recitals  by  the  grantor  as  to  pedigree,  the  pre- 
sumption is  that  the  grantor  was  of  full  age  at  the  time  of  acknowl- 
edgment, and  It  must  be  assumed,  in  proving  the  grantor's  rela- 
tionship with  the  family  of  the  prior  owner,  that  the  grantor,  If  liv- 
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Ing  at  the  time  of  trial,  was  beyond  the  Jurisdiction  of  the  court, 
as  continuity  of  residence  is  presumed  in  the  absence  of  evidence, 
but,  owing  to  the  long  lapse  of  time,  the  presumption  is  that  the 
grantor  was  not  then  alive. 

EVIDENCE  OF  PEDIGREE— PRESUMPTIONS.— Cases  of  ' 
pedigree  are  peculiar,  in  that  they  depend  almost  exclusively  upon 
presumption,  which  is  a  process  of  probable  reasoning  from  facts 
estiiblished  or  judicially  noticed;  and  while  presumptions  "should  be 
weighed  with  care  and  applied  with  caution"  in  all  cases,  yet  in 
a  case  involving  a  transaction  which  occurred  nearly  three  genera- 
tions ago,  necessity  may  compel  their  use  to  prevent  a  failure  of 
justice. 

EVIDENCE  OP  PEDIGREE-PRESUMPTIONS— AID  OF, 
WHEN  PROPER. — In  an  action  of  trespass  for  entering  upon  the 
lands  of  the  plaintiff  and  cutting  down  and  carrying  away  trees 
therefrom,  where  the  defendant  stands  before  the  court  as  a  nalied 
trespasser,  unless  he  can  piclc  some  flaw  in  the  plaintiff's  title,  and 
where  the  plaintiff,  in  establishing  title,  relies  upon  proof  of  pedi- 
gree, the  difficiilty  of  proof  by  the  party  asserting  the  fact  of  re- 
lationship, as  well  as  the  attitude  of  the  party  denying  it,  should 
be  considered  and  the  former  aided  by  resort  to  presumptions,  when 
supported  by  strong  reasons,  where  the  latter  malies  no  claim  to 
the  subject  of  litigation,  but  attempts  to  defend  a  wrong  inflicted 
upon  some  one  by  insisting  that  it  may  not  have  been  the  plaintiff 
whom  he  wronged,  but  some  person  unlsnown. 

Trespass.  In  the  trial  court  there  was  a  judgment  for  the 
plaintiff.  This  was  affirmed  by  the  appellate  division,  and  the 
defendant  Shulenberg  appealed. 

Clark  L.  Jordan,  for  the  appellant. 

Andrew  J.  Nellis,  for  the  respondent. 

*®®  VANN,  J.  The  complaint  charges  the  defendant  with 
unlawfully  entering  upon  lands  of  the  plaintiff  and  cutting  '^^"^ 
down  and  carrying  away  a  large  number  of  trees  therefrom. 
Neither  by  his  answer  nor  evidence  did  the  defendant  claim  the 
right  to  enter  upon  the  land  in  question  or  to  cut  trees  thereon, 
but  he  put  at  issue  the  entry  by  himself,  as  well  as  the  title  of 
the  plaintiff.  The  land  upon  which  the  alleged  trespass  was 
committed  was  virgin  forest,  in  the  county  of  Fulton,  that  had 
never  been  so  inclosed,  cultivated,  or  used  as  to  constitute  an 
adverse  possession:  Code  Civ.  Proc,  sec.  370.  The  plaintiff 
proved  a  record  title  thereto,  commencing  in  1794,  when  letters 
patent  were  granted  by  the  state  of  New  York,  and  extending 
through  various  mesne  conveyances  until  1872,  when  the  ap- 
parent title  vested  in  William  Claflin,  of  whom  in  September, 
1893,  the  plaintiff  purchased  by  a  contract  which  imposed  upon 
him  the  duty  of  paying  the  annual  taxes,  and  gave  him  the  priv- 
ilege of  cutting  and  carrying  away  timber  upon  certain  condi- 
tions.   He  cut  eight  thousand  or  ten  thousand  logs  every  year 
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on  the  tract,  and  had  such  possession  only  as  may  be  implied 
from  the  foregoing  facts:  Machin  v.  Geortner,  14  Wend.  239; 
Hunter  v.  Starin,  26  Hun,  629. 

The  attack  made  upon  the  title  by  the  defendant  is  that  there 
is  no  legal  evidence  to  show  that  Anne  EUice  and  six  others, 
all  residents  of  England,  who,  in  July,  1817,  conveyed  two  hun- 
dred thousand  acres,  including  the  locus  in  quo,  in  considera- 
tion of  twenty  thousand  pounds,  were  the  widow  and  heirs  at 
law  of  Alexander  Ellice,  also  a  resident  of  England,  who  took 
title  from  the  patentees  in  1795.  It  appeared,  however,  that 
the  six  deeds,  constituting  the  chain  of  title  from  the  state,  had 
all  been  recorded,  and  that  they  were  all  in  the  possession  of 
Mr.  Claflin,  the  last  grantee,  who  kept  them  together  as  muni- 
ments of  his  title.  It  further  appeared  that  the  deed  of  1817, 
which  was  acknowledged  in  London  before  the  minister  of  the 
United  States  to  Great  Britain,  recited  that  Alexander  Ellice, 
of  London,  died  intestate  and  seised  of  said  premises,  leaving 
the  grantors  as  his  widow  and  heirs  at  law. 

Whether  Anne  Ellice  was  the  widow  and  her  cograntors  the 
heirs  at  law  of  Alexander  Ellice  was  a  question  of  pedigree, 
which,  owing  to  the  difficulty  of  producing  living  witnesses 
®®®  to  prove  remote  events,  is  an  exception  to  the  rule  exclud- 
ing hearsay  evidence.  Pedigree  is  the  history  of  family  de- 
scent, which  is  transmitted  from  one  generation  to  another  by 
both  oral  and  written  declarations,  and  unless  proved  by  hear- 
say evidence  it  cannot,  in  most  instances,  be  proved  at  all. 
Hence,  declarations  of  deceased  members  of  a  family,  made 
ante  litem  motam,  are  received  to  prove  family  relationship, 
including  marriages,  births,  and  deaths,  and  the  facts  necessa- 
rily resulting  from  those  events:  Eisenlord  v.  Clum,  126  N.  Y. 
552,  27  N.  E.  1024;  Jackson  v.  Cooley,  8  Johns.  128;  Jackson 
V.  King,  6  Cow.  237,  15  Am.  Dec.  468;  Jackson  v.  Eussell,  4 
Wend.  543;  affirmed,  sub  nom.  Eussell  v.  Jackson,  22  Wend. 
277;  Greenleaf  on  Evidence,  14th  ed.,  sees.  103,  104;  Wharton 
on  Evidence,  3d  ed.,  sec.  201  et  seq. ;  Eice  on  Evidence,  sec.  220. 
Eecitals  in  an  ancient  deed,  admissible  in  evidence  without  proof 
of  contemporaneous  possession,  may  be  proved  as  against  per- 
sons who  are  not  parties  to  it  and  who  do  not  claim  under  it: 
Greenleaf  v.  Brooklyn  etc.  Ey.  Co.,  132  N.  Y.  408,  30  N.  E. 
762;  Fulkerson  v.  Holmes,  117  U.  S.  389,  6  Sup.  Ct.  Eep.  780; 
Deery  v.  Cray,  5  Wall.  795;  Doe  v.  Daviea,  10  Ad.  &  E.  314;  1» 
Am.  &  Eng.  Ency.  of  Law,  263,  266. 
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Before  the  declarations  can  be  received,  however,  as  evidence 
of  pedigree,  it  must  appear  that  the  person  making  them  was 
a  member  of  the  family,  and  that  he  is  dead,  incompetent,  or 
beyond  the  jurisdiction  of  the  court.  Therefore,  before  the 
declarations  of  Anne  EUice,  as  contained  in  the  recital  of  her 
deed,  could  be  received  in  evidence  on  the  question  of  pedigree, 
it  was  necessary  for  the  plaintiff  to  show  that  she  was  a  mem- 
ber of  the  family  of  Alexander  Ellice,  and  that  she  could  not 
be  produced  or  testify  owing  to  one  of  the  contingencies  named. 
While  the  law  required  that  her  relationship  to  the  Ellice  family 
should  be  shown  by  evidence  independent  of  her  own  declara- 
tions, still,  as  was  recently  held  in  an  important  case,  "but 
slight  proof  of  the  relationship  will  be  required,  since  the  re- 
lationship of  the  declarant  with  the  family  might  be  as  difficult 
to  prove  as  the  very  fact  in  controversy" :  Fulkerson  v.  Holmes, 
117  U.  S.  389,  397,  6  Sup.  Ct.  Eep.  780,  784. 

The  proof  of  such  relationship  rested  upon  the  identity  of 
'^^  the  family  name,  the  certificate  of  acknowledgment  before 
the  United  States  minister,  and  the  custody  by  the  proper  party 
of  the  deeds  showing  title  in  Alexander  Ellice  by  conveyances 
running  back  to  and  including  the  original  patent.  The  ac- 
knowledgment of  a  deed  from  persons  describing  themselves 
as  heirs,  taken  before  the  mayor  of  London,  and  the  custody  of 
letters  patent,  were  regarded  as  circumstances  of  importance  in 
two  early  cases  in  this  state:  Jackson  v.  Cooley,  8  Johns.  128; 
Jackson  v.  King,  5  Cow.  237,  15  Am.  Dec.  468.  We  think 
that  the  facts  stated,  together  with  the  further  fact  that  at  the 
time  of  the  trial  eighty  years  had  elapsed  since  the  acknowledg- 
ment of  the  deed,  were  sufficient  to  establish,  in  the  absence 
of  rebutting  evidence,  that  Anne  Ellice  and  her  cograntors  were 
members  of  the  family,  and  hence  in  a  position  to  speak  on  the 
subject  of  pedigree.  While  the  evidence  was  not  strong,  the 
difficulty  of  producing  better  evidence,  owing  to  the  distance 
between  the  last  known  residence  of  the  foreign  granfors  and 
the  place  in  which  the  parties  resided  and  where  the  trial  was 
had,  should  not  be  lost  sight  of:  Wharton  on  Evidence,  sees. 
204,  216,  and  cases  cited.  It  was  proper  also  to  take  into  con- 
sideration the  fact  that  no  adverse  claim  had  ever  been  made 
to  the  land,  and  that  even  the  defendant  made  no  claim  thereto, 
but  stood  before  the  court  as  a  naked  trespasser,  unless  he  could 
pick  some  flaw  in  the  title  of  the  plaintiff. 

As  continuity  of  residence  is  presumed  in  the  absence  of  evi- 
dence, we  must  assume  that  Anne  Ellice,  if  living  at  the  time 
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of  the  trial,  was  beyond  the  jurisdiction  of  the  court ;  but  owing 
to  the  long  lapse  of  time  the  presumption  is  that  she  was  not 
then  alive.  While  existence  at  an  antecedent  date  gives  rise  to 
a  presumption  of  existence  at  a  subsequent  date,  it  continues 
only  for  a  reasonable  period,  for  it  is  obvious  that  a  point  of 
time  must  ultimately  be  reached  when  such  a  presumption  must 
give  place  to  its  opposite.  As  was  said  by  Mr.  Justice  Field  in 
Montgomery  v.  Bevans,  1  Saw.  653,  667,  Fed.  Cas.  No.  9735 : 
'There  must  be  some  period  when  the  presumption  of  the  con- 
tinuance of  life  ceases,  and  the  presumption  of  death  super- 
venes." The  death  of  a  person  may  be  presumed  to  *****  have 
happened  prior  to  a  given  date,  when  it  would  be  contrary  to 
the  ordinary  course  of  nature  that  he  should  be  living  at  that 
time:  Sprigg  v.  Moale,  28  Md.  497,  92  Am.  Dec.  698.  In  Doe 
V.  Michael,  17  Ad.  &  E.  276,  Lord  Campbell  said:  "Seeing  that 
the  entry  bears  date  more  than  fifty  years  before  the  trial,  proof 
of  the  death  of  the  person  signing  it  was  unnecessary.  Under 
such  circumstances,  in  the  absence  of  evidence  to  the  contrary, 
it  is  to  be  presumed  that  he  is  dead."  So,  Lord  Mansfield,  in 
Eowe  V.  Hasland,  1  W.  Black.  404,  declared  that  "in  establish- 
ing a  title  upon  a  pedigree,  where  it  may  be  necessary  to  lay  a 
branch  of  the  family  out  of  the  case,  it  is  sufficient  to  show  that 
the  person  has  not  been  heard  of  for  many  years,  to  put  the  op- 
posite party  upon  proof  that  he  still  exists."  And  Lord  Ellen- 
borough,  in  Doe  v.  Jesson,  6  East,  80,  85,  referring  to  the  stat- 
utes of  19  Charles  II,  caption  6,  and  1  Jacobus  I,  caption  2, 
said  that  "the  presumption  of  the  duration  of  life,  with  respect 
to  persons  of  whom  no  account  can  be  given,  ends  at  the  expira- 
tion of  seven  years  from  the  time  when  they  were  last  known  to 
be  living." 

Mrs.  Ellice  acknowledged  the  deed  under  consideration  in 
the  year  1818,  when  she  is  presumed  to  have  been  of  full  age, 
80  that  if  living  at  the  time  of  the  trial  she  must  have  been  more 
than  one  hundred  years  old.  While  such  an  age  is  sometimes 
attained  by  human  beings,  it  is  opposed  to  the  common  experi- 
ence of  mankind,  and  so  exceptional  as  to  throw  the  burden  of 
proof  upon  the  party  asserting  it.  In  the  absence  of  evidence, 
we  think  it  should  be  presumed  that  Mrs,  Ellice  was  not  living 
at  the  time  of  the  trial,  the  same  as  various  presumptions  are 
indulged  in  by  courts  founded  upon  the  course  of  nature  and 
general  observation :  O'Gara  v.  Eisenlohr,  38  N.  Y.  296 ;  Oppen- 
heim  v.  Wolf,  3  Sand.  Ch.  571 ;  Sheldon  v.  Ferris,  45  Barb.  124; 
Matter  of  Ackerman,  2  Redf.  Sur.  521;  Allen  v.  Lyons,  2  Wash. 
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C.  C.  475;  Fed.  Cas.  No.  237;  Carter  v.  Tinicum  Fishing  Co., 
77  Pa.  St.  310;  Thomas  v.  Visitors  of  Frederick  Co.  School,  7 
Gill  &  J.  369. 

Cases  of  pedigree  are  peculiar  in  that  they  depend  almost 
*•*  exclusively  upon  presumption,  which  is  a  process  of  prob- 
able reasoning  from  facts  established  or  judicially  noticed:  1 
Best  on  Evidence,  411.  While  presumptions  "should  be  weighed 
with  care  and  applied  with  caution"  in  all  cases,  in  a  case  in- 
volving a  transaction  which  occurred  nearly  three  generations 
ago,  necessity  may  compel  their  use  in  order  to  prevent  a  failure 
of  justice.  The  difficulty  of  proof  by  the  party  asserting  the 
fact,  as  well  as  the  attitude  of  the  party  denying  it,  should  be 
considered  and  the  former  aided  by  resort  to  presumptions,  when 
supported  by  strong  reasons,  where  the  latter  makes  no  claim 
to  the  subject  of  litigation,  but  attempts  to  defend  a  wrong  in- 
flicted upon  some  one  by  insisting  that  it  may  not  have  been  the 
plaintiff  whom  he  wronged,  but  some  person  unknown. 

We  think  the  plaintiff  established  a  right  to  recover  by  evi- 
dence which  was  competent  under  the  circumstances  of  the 
case,  and,  after  examining  all  the  exceptions,  we  affirm  the  judg- 
ment appealed  from,  with  costs. 

Parker,  C.  J.,  Bartlett,  Haight,  Martin,  Cullen,  and  Werner, 
JJ.,   concur. 


EVIDENCE  OF  PEDIGREE.— Hearsay  In  the  family  and  among 
relations, tradition,  and  anything  showing  general  reputation  maybe 
admitted  as  evidence  of  pedigree:  Jaclcson  v.  King,  5  Cow.  237,  15  Am. 
Dec.  468;Vaughan  v.  Phebe,  1  Mart  &  Y.l,  17  Am.  Dec.  770.  Hear- 
Bay  evidence  of  pedigree  is  admissible  only  where  the  fact  is  ancient, 
and  better  evidence  is  not  attainable:  Birney  v.  Hann,  3  A.  K.  Marsh. 
322,  13  Am,  Dec.  167.  The  rule  which  admits  hearsay  evidence  of 
the  pedigree  of  a  person  is  restricted  to  the  declarations  of  deceased 
persons  who  were  related  to  him  by  blood  or  marriage:  Fowler  v. 
Simpson,  79  Tex.  611,  23  Am.  St.  Rep.  370,  15  S.  W.  682;  Chapman 
V.  Chapman,  2  Conn.  347,  7  Am.  Dec.  277;  but  it  is  sufficient  that  the 
declarant  be  connected  by  extrinsic  evidence  with  one  branch  of 
the  family  touching  which  the  declaration  is  tendered:  Craufurd 
V.  Blackburn,  17  Md.  49,  77  Am.  Dec.  323.  The  term  "pedigree" 
embraces  not  only  descent  and  relationship,  but  also  the  facts  of 
birth,  marriage,  and  death,  and  the  time  when  these  events  happen: 
Craufurd  t.  Blackburn,  17  Md-  49,  77  Am.  Dec  323. 
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SINNOTT  V.  FEIOCK. 

[165  N.  Y.  444,  69  N.  B.  265.] 

REPLEVIN  AGAINST  ONE  WHO  HAS  LOST  POS- 
SESSION.—If  a  vendee  fraudulently  purchases  certain  chattels,  ho 
is  not  answerable  In  an  action  of  replevin  for  their  recovery,  where, 
prior  to  a  demand  for  their  return,  and  before  the  commencement 
of  the  action,  they  are  taken  from  him  by  process  legal  as  to  him, 
such  as  a  writ  of  execution,  and  not  by  any  voluntary  act  on  his 
part 

Frank  J.  Hone  and  Thomas  Bracken,  for  the  appellant. 

Charles  E.  Bostwick,  for  the  respondent. 

^•^  CULLEN,  J.  The  action  is  in  replevin  to  recover  cer- 
tain chattels  which  it  was  alleged  the  plaintiff  was  induced  to 
sell  to  the  respondent  by  fraud  on  the  part  of  the  latter.  The 
complaint  was  in  the  ordinary  form,  and  averred  property  in 
the  plaintiff  and  that  the  defendant  wrongfully  took  and  de- 
tained the  chattels.  The  complaint  was  dismissed  on  the  open- 
ing of  the  plaintiff's  counsel  and  his  concession  (apparently 
made  for  the  purpose  of  obtaining  a  ruling  on  the  question)  that 
prior  to  a  demand  for  the  return  of  the  goods  and  before  the 
commencement  of  the  action,  the  chattels  had  been  taken  from 
the  defendant  on  an  execution  against  him  and  sold,  so  that  at 
the  time  of  such  demand  and  commencement  of  the  action  they 
were  not  in  the  defendant's  possession,  custody,  or  control.  On 
this  concession  the  trial  court  dismissed  the  complaint  and  the 
judgment  entered  on  such  dismissal  has  been  affirmed  by  the 
appellate  division. 

There  was  no  suggestion  made  that  the  defendant  obtained 
the  property  with  the  intention  that  it  should  be  seized  on  exe- 
cution or  in  pursuance  of  any  conspiracy  or  collusion  with  the 
execution  creditor.  The  sale  was  not  void,  but  voidable  at  the 
election  of  the  plaintiff.  At  the  time  the  chattels  were  seized 
on  execution  the  plaintiff  had  not  rescinded  the  sale,  and  what- 
ever were  the  plaintiff's  rights,  the  seizure  of  the  goods  as  to 
the  defendant  was  lawful,  and  he  could  not  resist  or  avoid  it. 
The  question  presented,  therefore,  is  whether  the  defendant  is 
liable  in  an  action  of  replevin  for  the  recovery  of  the  chattels 
after  they  have  been  taken  from  him  by  process  legal  as  to  him 
and  not  by  any  voluntary  act  on  his  part.  The  determination 
of  this  question  requires  an  examination  and  consideration  of 
this  particular  form  of  action  as  it  now  exists  under  our  code 
and  statutes. 
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Originally,  at  common  law,  the  action  of  replevin  lay  to  re- 
cover the  possession  of  goods  illegally  distrained  by  a  landlord. 
The  primary  object  of  the  action  was  to  recover  possession  of" 
the  specific  chattels.     The  form  of  action  was  so  useful  that  the* 
action  was  extended  to  neariy  all  cases  of  unlawful  caption  or 
detention  of  chattels  where  it  was  "***  sought  to  recover  the 
chattels  in  specie.    In  many  cases  where  the  plaintiff  was  un- 
able to  obtain  the  return  of  the  chattels  he  could  recover  in  the 
action  their  value.     Still,  the  action  remained  essentially  one 
to  recover  the  possession  of  chattels  as  distinguished  from  ac- 
tions in  trespass  or  trover  to  recover  damages  for  the  seizure  or 
for  the  value  of  the  property.     There  were  many  technical  rules 
in  force  relating  to  this  form  of  action,  which  at  times  made 
proceedings  under  it  difficult,  and  in  1788  a  statute  was  passed: 
in  this  state  (1  Eev.  Laws    1813,  p.  31)  to  simplify  the  pro- 
cedure.    It  directed  the  form  of  plaint  before  the  sheriff  in 
which  the  plea  was  "of  taking  and  unjustly  detaining"  beasts, 
goods,  or  chattels.     Afterward  the  Revised  Statutes  prescribed, 
the  rules  governing  actions  of  replevin  and  the  procedure  there- 
in: Eev,  Stats.,  tit.  12,  c.  8,  pt.  3.     In  the  original  note  of  the- 
revisers  is  stated  their  intention  to  so  extend  the  action  of  re- 
plevin "as  to  make  it  a  substitute  for  detinue,  and  a  concurrent: 
remedy  in  all  cases  of  the  unlawful  caption  or  detention  of  per- 
sonal property,  with  trespass  and  trover."     We  do  not  think  the 
revisers  used  the  term  "concurrent^'  as  meaning  "coextensive^* 
for  by  section  6,  title  12,  it  is  provided  that  the  action  shall  im 
all  cases  be  commenced  by  writ,  the  form  of  which  is  prescribed 
as  follows:  "Whereas  A  B  complains  that  C  D  has  taken,  and', 
does  unjustly  detain   (or,  'does  unjustly  detain,'  as  the  case 
may  be)."     The  execution  in  the  action  required  the  sheriff  to 
replevin  the  goods  if  they  could  be  found  and  deliver  them  to 
the  plaintiff,  and,  in  case  they  could  not  be  obtained,  to  collect 
their  value  with  the  damages  and  costs  from  the  properly  of 
4;he  defendant     The  provisions  of  chapter  2  of  tille  7  of  the- 
Code  of  Procedure  of  1848,  entitled  "Claim  and  Delivery  of 
Personal  Property,"  operated  as  a  substitute  for  those  of  the? 
Eevised  Statutes.    They  direct  that  at  the  commencement  of 
the  action  the  plaintiff  may  replevy  the  chattels,  but  in  the  aflS- 
davit  to  obtain  the  writ  there  is  required  the  statement  that  the 
defendant  "unjustly   detains"   them.     The  provisions   of   the 
present  Code  of  Civil  Procedure,  in  the  article  entitled  "Actiort 
to  Eecover  a  Chattel"***  (Code  Civ.  Proc,  sees.  1689-1730)^ 
are  substantially  the  same  as  those  of  the  old  code. 
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The  question  several  times  arose  under  the  Code  of  Pxo- 
^cedure  whether  replevin  could  be  maintained  against  a  party 
who  was  not  in  possession,  either  actual  or  constructive,  of  the 
chattels,  and  was  the  subject  of  conflicting  decisions  in  the  su- 
preme court  and  in  the  superior  court  of  New  York.  It  finally 
<iame  to  this  court  in  Nichols  v.  Michael,  23  N.  Y.  264,  80  Am. 
-Dec.  259.  This  was  also  a  case  of  fraudulent  purchase  of 
■goods  in  which  the  defendant,  before  the  action  was  brought, 
had  voluntarily  transferred  the  goods  to  his  assignee.  It  was 
held  that  the  action  could  be  maintained.  This  decision  was 
hased  on  the  authority  of  two  English  cases — Garth  v.  Howard, 
5  Car.  &  P.  346 ,  and  Jones  v.  Dowle,  9  Mees.  &  W.  19.  In  the 
case  in  this  court  Judge  Selden  wrote :  "The  theory  upon  which 
these  cases  proceed  is  perfectly  sound,  and  applies  directly  to 
the  present  case.  It  is,  that  where  a  person  is  in  possession  of 
goods  belonging  to  another,  which  he  is  bound  to  deliver  upon 
demand,  if  he,  without  authority  from  the  owner,  parts  with  that 
possession  to  one  who  refuses  to  deliver  them,  he  is  responsible 
in  detinue  equally  with  the  party  refusing.  He  contributes  to 
the  detention.  It  is  the  consequence  of  his  own  wrongful  de- 
livery. The  action  in  such  cases  may  properly  be  brought 
against  both,  because  the  acts  of  both  unite  in  producing  the 
■detention."  This  doctrine  has  been  steadily  adhered  to  by  this 
court:  Barnett  v.  Selling,  70  N.  Y.  492;  Dunham  v.  Troy  Union 
R.  R.  Co.,  3  Keyes,  543.  These  decisions,  however,  do  not  con- 
trol the  present  case.  They  are  authorities  to  the  effect  that 
where  the  defendant  has  wrongfully  parted  with  possession,  the 
action  will  lie.  As  already  stated,  the  defendant  did  not  part 
'with  possession  by  any  act  on  his  part,  but  the  property  was 
taken  from  him  by  process  of  law  valid  as  to  him  and  which  he 
could  not  resist.  To  uphold  a  recovery  in  replevin  under  such 
circumstances,  we  must  go  further,  and  decide  that  whenev«r 
jproperty  has  been  taken  or  obtained  wrongfully  an  action  of  re- 
plevin may  be  maintained  against  the  taker,  regardless  of  wheth- 
er the  property  is  in  his  possession  '*^®  or  whether  he  has  been 
lawfully  deprived  of  it,  and,  as  a  logical  sequence,  as  we  think, 
also  regardless  of  the  fact  that  the  property  sought  to  be  replev- 
ined  may  have  ceased  to  exist  without  fault  on  the  defendant's 
part;  in  other  words,  that  the  action  can  be  maintained  under 
all  circumstances  to  the  same  extent  as  an  action  for  conversion. 
Such  a  doctrine  would  substantially  destroy  the  characteristics 
of  an  action  of  replevin  which  distinguish  it  as  an  action  to  re- 
-«over  possession  of  specific  property,  and  we  find  no  authority 
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for  it  in  the  decisions  of  this  or  of  our  sister  states.  In  Massa- 
chusetts the  rule  seems  absolute  that  the  defendant  must  be  in 
possession  when  the  action  of  replevin  is  brought:  Richardson 
V.  Eeed,  4  Gray,  441,  64  Am.  Dec.  77;  Hall  v.  White,  106  Mass. 
699.  In  the  earlier  case  it  is  said:  "By  the  common  law  re- 
plevin cannot  be  maintained  where  trespass  cannot ;  for,  by  that 
law,  an  unlawful  taking  of  goods  is  a  prerequisite  to  the  main- 
tenance of  replevin.  But  trespass  will  lie  in  cases  where  re* 
plevin  will  not.  Replevin,  being  an  action  in  which  the  process . 
is  partly  in  rem,  will  not  lie  where  it  is  impracticable  or  unlawful 
to  execute  that  part  of  the  process  according  to  the  precept." 
In  the  later  case  it  was  held  that  the  action  would  not  lie  against 
a  sherifE  who  had  seized  goods  but  parted  with  possession  be- 
fore the  date  of  the  plaintiffs  writ.  The  same  rule  obtains  in 
New  Hampshire:  Mitchell  v.  Roberts,  50  N.  H.  486;  Iowa: 
Coffin  V.  Gephart,  18  Iowa,  256;  Missouri:  Feder  v.  Abrahams, 
28  Mo.  App.  454;  Davis  v.  Randolph,  3  Mo.  App.  454;  Maine: 
Howe  V.  Shaw,  56  Me.  291;  Minnesota:  Ames  v.  Mississippi 
Boom  Co.,  8  Minn.  467;  and  in  North  Carolina:  Haughton  v. 
Newberry,  69  N.  C.  456.  In  Michigan,  the  statute  as  to  pro- 
cedure in  replevin  is  similar  to  our  own,  and  in  McBrian  v.  Mor- 
rison, 55  Mich.  351,  21  N.  W.  368,  the  supreme  court  of  that 
state,  following  the  rule  in  Nichols  v.  Michael,  23  N.  Y.  264, 
80  Am.  Dec.  259,  held  that  the  action  lay,  despite  a  wrongful 
transfer  by  the  defendant  prior  to  its  institution.  In  the  sub- 
sequent case  of  Gildas  v.  Crosby,  61  Mich.  413,  28  N.  W.  153, 
it  is  said:  "The  nature  of  the  remedy,  the  detention  being  the 
gist  of  the  action  and  the  delivery  of  the  goods  its  object,  forbids 
this  action  against  one  ^^^  not  in  possession  and  who  cannot  de- 
liver the  property  unless  he  has  concealed,  removed,  or  disposed 
of  the  same  with  the  intent  of  avoiding  the  writ."  Accordingly, 
it  was  held  that  replevin  would  not  lie  against  a  pledgee  who 
had  improperly  sold  the  pledge  and  parted  with  possession. 
With  us  it  is  sufficient  that  the  defendant  has  voluntarily  dis- 
posed of  the  property,  though  without  intent  to  avoid  the  writ: 
Barnett  v.  Selling,  70  N.  Y.  492.  In  Wisconsin,  though  a  de- 
cision on  the  exact  point  seems  wanting,  the  dicta  of  the  opin- 
ions indicate  the  rule  to  be  the  same  as  that  in  this  state.  In 
Virginia  there  is  a  very  early  case  on  the  subject  (Burnley  y. 
Lambert,  1  Wash.  (Va.)  308)  argued  by  Mr.  (afterward  Jus- 
tice) Washington  and  Mr.  (afterward  Chief  Justice)  Marshall. 
It  was  there  held  that  the  defendant  could  not,  by  transferring 
ihe  property  before  the  commencement  of  the  action,  defeat  the 
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\mt.  In  the  opinion  it  is  said  that:  "Possession  of  the  defend- 
ant prior  to  the  suit  was  sufficient  to  charge  him  unless  he  was 
legally  evicted."  In  Pool  v.  Adkisson,  1  Dana,  110,  the  court  of 
appeals  of  Kentucky,  following  the  decision  in  Burnley  v.  Lam- 
bert, 1  Wash.  (Va.)  308,  held  that  the  voluntary  transfer  of  the 
defendant  before  suit  did  not  defeat  an  action  in  replevin.  It 
is  there  said:  "According  to  the  case  of  Burnley  v.  Lambert, 
1  Wash.  (Ta.)  308,  the  fact  that  the  plaintiff  was  not  pos- 
sessed of  the  slaves  when  this  suit  was  brought  cannot  change 
or  affect  the  remedy,  unless  he  had  been  legally  evicted.*  This 
doctrine,  if  interpreted  literally,  may  be  too  restrictive.  But 
it  seems  to  be  free  from  just  exception,  if  understood,  as  we  sup- 
pose it  ought  to  be,  to  mean  that  the  plaintiff  had  been  de- 
vested of  the  possession  in  a  manner  authorized  by  law,  and 
which  would,  therefore,  exonerate  him  from  the  charge  of  tor- 
tious conduct."  It  was  held  by  the  same  court,  in  Caldwell  v. 
Fenwick,  2  Dana,  333,  that  detinue  could  not  be  maintained 
for  a  slave  dead  before  the  commencement  of  the  action,  though 
otherwise  if  he  had  died  subsequent  to  the  commencement  of 
the  action,  or  the  defendant  had  improperly  parted  with  his 
possession.  The  court  said :  "Detinue  is  a  mode  of  action  given 
for  the  recovery  of  a  specific  thing  and  damages  '**®  for  its  de- 
tention, though  judgment  is  also  rendered  in  favor  of  the  plain- 
tiff for  the  alternate  value,  provided  the  thing  cannot  be  had; 
yet  the  recovery  of  the  thing  itself  is  the  main  object  and  in- 
ducement to  the  allowance  of  the  action The  action  is 

not  adapted  to  the  recovery  alone  of  the  value  of  a  thing  de- 
tained, nor  can  it  be  maintained  therefor." 

We  have  thus  reviewed  the  leading  cases  in  this  country  in 
reference  to  the  circumstances  under  which  an  action  of  re- 
plevin can  be  maintained.  None  of  them  authorizes  the  main- 
tenance of  the  action  under  the  circumstances  of  the  present 
case.  In  all  of  them  replevin  is  held  to  be  essentially  a  posses- 
sory action.  In  many  of  the  states  it  is  unqualifiedly  requisite 
for  the  maintenance  of  the  action  that  the  defendant  shoidd 
be  in  possession  of  the  chattels  sued  for  at  the  time  the  action 
was  commenced.  In  others,  as  in  our  own  state,  an  exception 
is  made  to  the  general  rule  where  the  defendant  has  voluntarily 
parted  with  the  property.  Still  the  exception  goes  only  to  the 
extent  stated.  The  law  in  Virginia  and  Kentucky  is  substan- 
tially the  same  as  our  own,  and  the  cases  cited  from  those  states 
are  well  reasoned  on  principle.  The  case  at  bar  falls  within 
the  rule  stated  in  those  cases,  tliat  where  the  defendant  is  evicted 
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by  legal  process  before  suit  brought  the  action  will  not  lie,  and 
we  are,  therefore,  of  opinion  the  disposition  of  the  case  by  the 
courts  below  was  correct.  We  have  not  overlooked  the  decision 
in  Devoe  v.  Brandt,  53  N.  Y.  462.  In  that  case  Samuels,  the 
vendee,  from  whom  the  goods  had  been  taken  on  execution,  did 
not  defend  the  action,  and  the  question  we  have  discussed  did 
not  arise.  The  action  was  unquestionably  well  brought  against 
the  other  defendant,  as  he  was  in  possession  of  the  chattels  at 
the  time  of  the  commencement  of  the  suit. 

It  is  urged  that  whatever  may  have  been  originally  the  nature 
and  character  of  an  action  of  replevin,  there  is  now  no  longer 
reason  for  maintaining  a  distinction  between  it  and  an  action 
for  conversion,  and  that  it  would  conduce  greatly  to  the  speedy 
administration  of  justice  to  permit  the  use  of  the  first  form  of 
action  as  a  substitute  for  the  second.  A  good  ^'^^  deal  may  be 
said  in  favor  of  this  claim,  great  as  would  be  the  innovation 
resulting  in  its  acceptance.  There  is,  however,  a  serious  ob- 
jection to  adopting  this  view  of  an  action  of  replevin.  If  a 
defendant  is  arrested  in  an  action  to  recover  a  chattel,  he  can 
be  discharged  only  upon  giving  a  bond  for  the  return  of  the 
chattel  or  the  full  payment  of  any  judgment  that  may  be  recov- 
ered against  him;  while  in  an  action  for  conversion  the  bond 
is  conditioned  only  for  his  personal  surrender  to  any  mandate 
or  final  judgment  against  him:  Code  Civ.  Proc,  sec.  575.  The 
form  of  the  action,  therefore,  seriously  affects  the  rights  of 
the  defendant  against  whom  it  is  brought.  Wliile  this  con- 
sideration should  not  induce  us  to  limit  the  scope  of  an  action 
of  replevin  except  within  the  bounds  prescribed  by  statute  and 
the  authorities,  it  may  well  restrain  us  from  taking  any  radi- 
cal departure  in  the  law. 

The  judgment  appealed  from  should  be  afl&rmed,  with  costs. 

Parker,  C.  J.,  Gray,  Bartlett,  Martin,  Vann,  and  Werner,  JJ., 
concur. 


When  Beplevln  or  Olaim  and  Delivery  Is  Sustainable.* 
General  Features  of  the  Remedy.— At  common  law,  detinue  was  the 
remedy  for  the  recovery  of  personal  property,  unlawfully  detained, 

•keferencm  to  monoqbaphic  notes. 

Action  for  possession  of  chattels  levied  upon  under  execution:  20  Am.  Dec.  696-699. 

Actions  in  which  the  tiile  to  real  estate  may  not  be  tried  or  questioned:  89  Am. 
Dec.  4-7-i36. 

Mortgagee's  rights  and  remedies  against  impairment  of  the  value  of  his  security: 
43  Am.  St.  Rep.  4"-2-t36. 

Owner  of  chattel  cannot  be  devested  of  title  without  hla  consent:  8  Am.  St  Kep. 
196-206. 

Property  in  dogs  and  the  remedies  for  its  enforcement:  65  Am.  St.  Rep.  288-299 

Remedies  for  injuries  to  real  estate  held  adversely  to  the  plaintiff:  85  Am.  DeO. 
321-3-7. 

Replevin  against  officer:  25  Am.  St.  Rep.  256-259. 
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but  It  Is  now  little  used.  The  action  of  replevin  at  common  law 
was  originally  of  a  more  limited  character.  It  lay  to  recover  back 
property  iUegally  distrained;  but  it  afterward  came  into  use  in  all 
cases  where  personal  property  was  illegally  talsen.  The  two  ac- 
tions of  detinue,  for  unlawful  detentions,  and  replevin,  for  unlawful 
taliings,  thus  came  to  cover  the  whole  ground  of  unlawful  depriva- 
tions of  personal  property,  so  far  as  recovering  the  specific  articles 
waa  concerned:  'SMlson  v.  Rybolt,  17  Ind.  391,  79  Am.  Dec.  486; 
Maxham  v.  Day,  16  Gray,  213,  77  Am.  Dec.  409.  Replevin,  at  the 
common  law,  is  founded  on  the  wrongful  talking  of  personal  prop- 
erty, and  ia  a  remedy  by  which  the  person  from  whom  goods  or 
chattels  are  taken  may  be  restored  to  the  possession  of  them  until 
the  question  of  title  can  be  judicially  tried  and  determined:  Max- 
ham  V.  Day,  16  Gray,  213,  77  Am.  Dec.  409.  To  support  replevin 
under  the  common  law  an  unlawful  taking  was  necessary;  an  unlaw- 
ful detention  was  not  enough:  Mennie  v.  Blake,  6  El.  &  B.  842;  Har- 
wood  V.  Smethurst,  29  N.  J.  L.  195,  80  Am.  Dec.  207;  Wheelock  v. 
Cozzens,  6  How.  (Miss.)  279;  Cummings  v.  MacGill,  2  Murph.  357; 
but  the  law  of  the  remedy  has  been  so  changed  by  force  of  statutes 
and  otherwise  that  replevin  now  lies  in  this  country  for  a  wrongful 
detention  as  well  as  for  a  wrongful  taking.  In  other  words,  an  un- 
lawful detention  alone,  without  an  unlawful  taking,  will  support 
replevin:  Badger  v.  Phinney,  15  Mass.  359,  8  Am.  Dec.  105;  Catter- 
lin  V.  Mitchell,  27  Ind.  298,  89  Am.  Dec.  501;  Dearmon  v.  Blackburn, 

1  Sneed,  390,  60  Am.  Dec.  160;  Root  v.  French,  13  Wend.  570,  28 
Am.  Dec.  482;  Crocker  v.  Mann,  3  Mo.  472,  26  Am.  Dec.  684;  Eveleth 
V.  Blossom,  54  Me.  447,  92  Am.  Dec.  555;  Oleson  v.  Merrill,  20  Wis. 
462,  91  Am.  Dec.  428;  Skinner  v.  Stouse,  4  Mo.  93;  Schlessinger  v. 
Cook  (Wyo.,  Sept  1900),  62  Pac,  152;  Pirani  v.  Barden,  5  Ark.  81, 
84;  Trapniall  v.  Hattier,  6  Ark.  18.  Either  a  wrongful  detention  or 
a  wrongful  talcing  is  sufficient  to  maintain  an  action  of  replevin: 
Eveleth  v.  Blossom,  54  Me.  447,  92  Am,  Dec.  555;  and  a  wrongful 
detention  Is  enough,  though  the  original  taking  may  have  been  Jus- 
tillable:  Baker  v.  Fales,  16  Mass.  147;  or  sufficient,  though  there  was 
no  actual  taking  by  anyone  from  the  plaintiff:  Skinner  v.  Stouse, 
4  Mo.  93. 

•  In  some  of  the  states  reiplevin  is  confined  to  cases  of  wrongful 
distress:  Hewitson  v.  Hunt,  8  Rich.  106;  Dearmon  v.  Blackburn,  1 
Sneed,  390,  60  Am.  Dec.  160;  Watson  v.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324;  Vaiden  v.  Rell,  3  Rand.  448;  and  in  West  Virginia  the  ac- 
tion has  been  abolished  by  statute:  Note  to  Kellogg  v.  Churchill,  9 
Am.  Dec.  107,  discussing  replevin  against  an  officer  for  goods  levied 
upon  by  him;  but  In  a  majority  of  the  states  replevin  Is  not  con- 
fined to  cases  of  distress:  Caldwell  v.  West,  21  N.  J.  Bq.  411;  Pang- 
burn  V.  Patrldge.  7  Johns.  140,  5  Am.  Dec.  250;  Daggett  v,  Robins, 

2  Blackf.  415,  21  Am.  Dec.  752.  The  action  lies  where  property  has 
been  unlawfully  taken  or  is  unlawfully  detained:  Helman  v.  With- 
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era,  S  Ind.  App.  532,  50  Am.  St.  Rep.  295,  30  N.  B.  6;  Evelcth  t. 
Blossom,  54  Me.  447,  92  Am.  Dec.  555;  Oleson  v.  Merrill,  20  Wis. 
462,  91  Am.  Dec.  428;  Allen  v.  Crary,  10  Wend.  349,  25  Am.  Dec. 
566;  Galvin  v.  Bacon,  11  Me.  28,  25  Am.  Dec.  258;  Daggett  v.  Rob- 
Ins,  2  Blackf.  415,  21  Am.  Dec.  752;  Pangburn  v.  Patridge,  7  Johns.. 
140,  5  Am.  Dec.  250.  In  Pennsylvania,  replevin  lies  wherever  one- 
claims  goods  in  the  possession  of  another,  without  regard  to  the- 
manner  in  which  the  possession  was  obtained:  Herdic  v.  Young,  55- 
Pa.  St.  176,  93  Am.  Dec.  739;  and  regardless  of  the  fact  as  to  wheth- 
er the  claimant  has  ever  had  possession  or  not:  Ferguson  v.  Lau- 
tersteln,  160  Pa.  St  427,  28  Atl.  852.  Replevin  lies  wherever  tres- 
pass de  bonis  asportatis  would  lie:  Marshall  v.  Davis,  1  Wend.  109„ 
19  Am.  Dec.  463;  Crocker  v.  Mann,  3  Mo.  472,  26  Am.  Dec.  684r 
Bruen  v.  Ogden,  11  N.  J.  L.  370,  20  Am.  Dec.  593;  Alien  v.  Crary,  lO 
Wend.  349,  26  Am.  Dec.  666;  PhilUps  v.  Harriss,  3  J.  J.  Marsh.  122^ 
19  Am.  Dec.  166;  but  a  wrongful  taking  from  the  actual  or  eon— 
Btructlve  possession  of  the  plaintiff  is  necessary  to  support  tres- 
pass or  replevin  in  the  cepit:  Marshall  v.  Davis,  1  Wend.  109,  19» 
Am.  Dec.  463.  Replevin,  trespass,  and  trover,  without  demand,  are? 
concurrent  remedies  for  a  wrongful  taking  of  goods:  Stanley  v.  Gay- 
lord,  1  Gush.  536,  48  Am.  Dec.  643;  Stier  v.  Harms,  154  111.  476,  40 
N.  B.  296;  Velsian  v.  Lewis,  15  Or.  539,  3  Am.  St  Rep.  184,  16  Pac. 
631;  Oleson  v.  Merrill,  20  Wis.  462,  91  Am.  Dec.  428;  and  see  Brew- 
ster V.  Carmichael,  39  Wis.  456,  461;  but  as  replevin  lies  where  prop- 
erty is  unlawfully  detained,  the  gist  of  the  action  Is  the  unlawful 
detention  of  the  property  at  the  inception  of  the  suit,  and  the  rights 
of  the  parties  with  respect  to  possession  of  the  property  at  the 
time,  whether  there  has  been  a  wrongful  taking  or  not:  Shreck  v. 
Gilbert  52  Neb.  813,  73  N.  W.  276;  Herdic  v.  Young,  55  Pa.  St  176,. 
93  Am.  Dec.  739;  Oleson  v.  Merrill,  20  Wis.  462,  91  Am.  Dec.  428r. 
Gildas  V.  Crosby,  61  Mich.  413,  28  N.  W.  153;  Root  v.  French,  1$: 
Wend.  570,  28  Am.  Dec.  482.  Delivery  of  the  property  in  replevin*. 
is  the  primary  object  of  the  action.  The  value  is  to  be  recovered: 
in  lieu  of  it  only  In  case  a  delivery  of  the  specific  property  cannot 
be  had:  Swantz  v.  Pillow,  50  Ark.  300,  7  Am,  St  Rep.  98,  7  S.  W. 
167.  Replevin  is  a  possessory  action  and  does  not  necessarily  de- 
termine title,  but  merely  the  right  to  possession.  It  may  fall  either- 
because  the  plaintiff  shows  no  right  of  possession,  or  because  the- 
defendant  is  shown  not  to  have  wrongfully  withheld;  and  it  may- 
fail  for  lack  of  demand  in  some  cases  as  well  as  for  lack  of  sub- 
stantial riirht:  Pearl  v.  Garlock,  61  Mich,  419,  1  Am.  St  Rep.  603,^ 
28  N.  W.  155. 

The  action  of  detinue  exists  in  a  few  of  the  states:  Walker  v. 
Louisville  etc.  R.  R.  Co.,  Ill  Ala.  233,  20  South.  358;  Kilpatrick  v. 
Harper,  119  Ala.  452,  24  South.  715:  Momingstar  v.  Stratton,  121 
Ala.  437,  25  South.  573;  Adler  v.  Prestwood,  122  Ala.  367,  24  South-. 
999;  Nelson  v.  Howison,  122  Ala.  573,  25  South.  21;  Thomason  v.. 
Silvey,  123  Ala.  694   20  South.  044;  Robb  v.  Cherry,  98  Tenn.  72^ 


^44  American  State  Eepoets,  Vol.  80.     [New  York, 

38  S.  W.  412;  Brown  v.  Pollard,  89  Va.  696,  17  S.  E.  6;  Robinson  v. 
Woodford,  37  W.  Va.  377,  16  S.  E.  602;  Good  v.  Good,  39  W.  Va. 
SB7,  19  S.  E.  382.  In  an  action  of  detinue,  as  in  replevin,  the  plain- 
tiff must  have,  at  the  commencement  of  the  suit,  a  general  or  spe- 
cial property  in  the  subject  matter,  and  the  right  to  Its  immediate 
possession:  Robb  v.  Cherry,  98  Tenn.  72,  38  S.  W.  412.  But  the 
-whole  ground  of  detinue  and  replevin  is  covered  in  some  of  the 
etates  by  a  code  provision  for  the  recovery  of  personal  property: 
Wilson  V.  Rybolt.  17  Ind.  391,  79  Am.  Dec.  486;  Helman  v.  Withers, 
"3  Ind.  App.  522,  50  Am.  St.  Rep.  295,  30  N.  E.  5.  Thus,  the  Indiana 
<ode  gives  an  action  for  the  recovery  of  the  possession  of  personal 
^property  which  has  been  wrongfully  taken  or  is  unlawfully  de- 
tained: Catterlin  v.  Mitchell,  27  Ind.  298,  89  Am.  Dec.  501.  An 
miction  of  "claim  and  delivery"  Is  governed.  In  the  main,  by  the 
«ame  rules  as  the  action  of  replevin:  Berthold  v.  Holman,  12  Minn. 
335,  93  Am.  Dec.  234.  The  common-law  distinction  between  replev- 
in and  detinue  has  been  abolished  by  the  code  of  South  Daliota. 
Jn  that  state  the  action  to  recover  personal  property  takes  the  place 
-of,  and  Is  a  substitute  for,  both  the  former  actions  of  replevin  and 
-detinue:  Willis  v.  De  Witt,  3  S.  Dak.  281,  52  N.  W.  1090.  The  pro- 
visional remedy  In  replevin,  under  the  statute  of  Wisconsin,  to  ob- 
tain "immediate"  possession  of  the  subject  in  controversy.  Is  not 
essential  to  the  commencement  or  maintenance  of  the  action  to  re- 
cover the  possession  of  the  property:  Hart  v.  Moulton,  104  Wis. 
349,  76  Am.  St.  Rep.  881,  80  N.  W.  599.  In  actions  for  the  recov- 
ery of  personal  property,  where  its  immediate  delivery  is  sought, 
the  statute  of  North  Carolina  gives  the  right  to  the  claimant,  upon 
ills  executing  the  bond  required  by  law,  to  take  the  property  from 
4he  possession  of  any  person,  even  from  an  oflScer,  unless  It  has 
l>een  taken  for  a  tax,  assessment,  or  fine  pursuant  to  a  statute,  or 
4selzed  under  an  execution  or  attachment  against  the  property  of 
the  plaintiff,  even  though  such  a  course  results  In  the  obstruction 
of  the  process  of  the  courts  to  the  extent  of  having  tried  the  title 
to  personal  property  claimed  by  a  third  person,  where  the  same 
has  been  levied  upon  or  seized  under  execution  or  attachment  not 
Against  the  property  of  the  plaintiff:  Mitchell  v.  Sims,  124  N.  C. 
411,  32  S.  B.  735. 

The  Necessary  Possession  of  Defendant,  and  PlaintifTs  Right  to 
Possession.— To  sxistaln  replevin,  the  defendant  must  have  actual  or 
-constructive  possession  or  control  of  the  property  In  controversy  at 
-.the  commencement  of  the  action,  whether  he  Is  an  officer  or  a  prl- 
-▼ate  Individual:  Bales  v.  Francis,  115  Mich.  636,  73  N.  W.  894;  Reid 
-w.  Ferris.  112  Mich.  693,  67  Am.  St  Rep.  437,  71  N.  W.  484;  Gildaa 
T.  Crosby,  61  Mich.  418,  28  N.  W.  153;  Tozier  v.  Merriam,  12  Minn. 
'87;  Feder  v.  Abrahams,  28  Mo.  App.  454;  Penn  v.  Brashear,  65 
Mo.  App.  24;  Dow  v.  Dempsey,  21  Wash.  86,  57  Pac.  355;  Depriest 
T.  McKlnstry,  88  Neb.  194,  56  N.  W.  806;  Irwin  v.  Walling,  4  Okla. 
128,  44  Pac.  219;  Alaske   etc.  Verein  v.  Wall,  68  N.  T.  Supp.  1115, 
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28  Misc.  Rep.  174;  Gardner  v.  Brown,  22  Nev.  156,  87  Tac.  240; 
Fruits  V.  Blmore,  8  Ind.  App.  278,  34  N.  B.  829;  except  when  It  ha«. 
been  fraudulently  disposed  of  or  concealed  to  avoid  the  writ:  Reld 
V.  Ferris,  112  Mich.  693,  67  Am.  St.  Rep.  437,  71  N.  W.  484;  Starlie 
V.  Paine,  85  Wis.  633,  55  N.  W.  185;  Deprlest  v.  McKinstry,  38 
Neb.  194,  56  N.  W.  806;  Gildas  v.  Crosby,  61  Mich.  413,  28  N.  W. 
153.  The  same  rule  applies  to  an  action  of  "claim  and  delivery" 
of  personal  property:  Gardner  v.  Brown,  22  Nev.  156,  37  Pac.  240; 
McCorniick  etc.  Machine  Co.  v.  Woulph,  11  S.  Dak.  252,  76  N.  W.. 
939;  or  an  action  for  the  recovery  of  personal  property:  Willis  v.  | 
De  Witt,  3  S.  Dak.  281,  52  N.  W.  1090.  Such  actions  run  against 
the  i)arty  in  possession:  Irwin  v.  Walling,  4  Okla.  128,  44  Pac.  219; 
and  can  be  maintained  for  only  such  property  as  is  In  the  actual 
or  constructive  possession  of  the  defendant  when  suit  is  brought: 
McCormick  etc.  Machine  Co.  v.  Woulph,  11  S.  Dak.  252,  76  N.  W. 
939.  If  a  sheriff  levies  a  writ  of  attachment  upon  property,  and 
does  not  haul  It  away  from  the  place  where  he  levies  upon  it,  but 
does  forbid  persons  claiming  the  right  of  possession  from  touch- 
ing or  removing  It,  and  then  places  the  property  In  charge  of  a 
person  as  his  representative,  he  thereby  acquires  such  possession 
as  will  make  him  subject  to  an  action  of  replevin:  Aman  v.  Mott- 
weiler,  15  Ind.  App.  405,  44  N.  E.  G3. 

To  sustain  replevin  for  personal  property,  the  plaintiff  must  not 
only  show  some  Interest  thereto  in  himself,  either  general  or  spe- 
cial, but  he  must  be  entitled  to  the  immediate  possession  thereof: 
Carpenter  v.  Glass,  67  Ark.  135,  53  S.  W.  678;  Britt  v.  Aylett,  11 
Ark.  475,  62  Am.  Dec.  282;  Updyke  v.  Wheeler,  37  Mo.  App.  680; 
Kavanaugh  v.  Brodball,  40  Neb.  875,  59  N.  W.  517;  Morse  v.  Ha  mill, 
97  Iowa,  631,  66  N.  W.  892;  Alden  v.  Carver,  13  Iowa,  253,  81  Am. 
Dec.  430;  Nichols  v,  Knutson,  62  Minn.  237,  64  N.  W.  391;  Cham- 
bers V.  Hunt,  3  Harr.  (N.  J.)  339;  Berthold  v.  Fox,  13  Minn.  501, 
S7  Am.  Dec.  243;  Sanford  Mfg.  Co.  v.  Wiggin,  14  N.  H.  441,  40 
Am.  Dec.  198.  The  cardinal  question  in  every  action  of  replevin  is, 
whether  the  plaintiff  therein  was  entitled  to  the  immediate  posses- 
sion of  the  property  In  controversy  at  the  commencement  of  the 
action:  Kavanaugh  v.  Brodball,  40  Neb.  875,  59  N.  W.  517;  Alden 
v.  Carver,  13  Iowa,  2.53,  81  Am.  Dec.  430;  Peterson  v.  Lodwick,  44 
Neb.  771,  62  N.  W.  1100;  Shreck  v.  Gilbert,  52  Neb.  813.  73  N.  W. 
276;  Waterhouse  v.  Black,  87  Iowa,  317,  54  N.  W.  342;  Cliambera 
V.  Hunt,  3  Harr.  (N.  J.)  339.  So,  to  maintain  an  action  of  claim 
and  delivery,  the  plaintiff  must  plead  and  prove  his  right  to  the 
Immediate  possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  action:  Cameron  v.  Wentworth,  23  Mont.  70,  57  Pac. 
648.  It  ma.v  be  stated,  as  a  general  rule,  that  replevin  lies,  in  any 
xjase,  where  the  plaintiff  has  a  present  right  of  possession  of  per- 
'8onal  property  in  the  defendant's  possession:  Shaddon  v.  Knott,  2 
Swan.  358,  58  Am.  Dec.  63;  Harlan  v.  Harlan,  15  Pa.  St.  507,  53 
Am.  Dec.  612;  United  States  Exp.  Co.  v.  Hammer,  21  Ind.  App.  186, 
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61  N.  B,  953;  Boyle  v.  Rankin,  22  Pa.  St.  168;  Ketcham  v.  Barse 
etc.  Com.  Co.,  57  Kan.  771,  48  Pac.  29;  Starke  v.  Paine.  85  Wis. 
iB33,  55  N.  W.  185;  Cartwriglit  v.  Smith,  104  Tenn.  689,  58  S.  W. 
831;  and  claim  and  delivery  is  sustainable  in  such  a  case:  Church 
V.  Foley,  10  S.  Dak.  74,  71  N.  W.  759.  Bare  possession  of  property 
by  a  plaintiff  Is  enough  to  support  replevin  against  a  trespasser: 
Updyke  v.  Wheeler,  37  Mo.  App.  680;  Dederick  v.  Brandt,  16  Ind. 
App.  264,  44  N.  B.  1010;  though  it  was  wrongfully  obtained:  An- 
derson V.  Gouldberg,  51  Minn.  294,  53  N.  W.  636. 

A  plaintiff  in  replevin  must  show  an  unlawful  taking  or  unlaw- 
ful detention  of  the  property  in  question:  Simpson  v.  McFarland, 
18  Pick.  427,  29  Am.  Dec.  602;  Badger  v.  Phinney,  15  Mass.  359,  8 
Am.  Dec.  105;  Baker  v.  Fales,  16  Mass.  147;  Marston  v.  Baldwin, 
17  Mass.  606;  but  the  constructive  possession  of  goods,  by  one  hav- 
ing the  general  property  in  them,  and  a  right  to  reduce  them  to 
possession  at  pleasure,  is  sufficient  to  maintain  either  trespass  or 
replevin:  Hay  thorn  v.  Eushforth,  4  Harr.  (N.  J.)  160,  38  Am.  Dec. 
640.  An  equitable  title  to  chattels  will  support  an  action  of  re- 
plevin: Carter  v.  Long,  26  Can.  S.  C.  430;  and  one  having  a  special 
Interest  In  goods  may  maintain  replevin  against  an  officer  who 
afterward  attaches  them  upon  a  writ  against  the  general  owner: 
First  Nat.  Bank  v.  Dearborn,  115  Mass.  219,  15  Am.  Rep.  92.  Re- 
plevin may  be  maintained  by  one  having  a  right  of  possession, 
whether  he  has  ever  had  possession  or  not,  and  whether  his  prop- 
erty in  the  goods  Is  absolute  or  qualified:  Harlan  v.  Harlan,  15  Pa. 
St.  507,  53  Am.  Dec.  612;  Ferguson  v.  Lauterstein,  160  Pa.  St  427, 
28  Atl.  852;  Crocker  v.  Mann,  3  Mo.  472,  26  Am.  Dec.  084.  A  plain- 
tiff In  replevin  must  recover  on  the  strength  of  his  own  right  to  the 
property  in  controversy,  and  not  upon  the  weakness  of  his  adver- 
sary's right  or  the  latter's  want  of  right:  Preston  v.  Peterson,  107 
Iowa,  244,  77  N.  W.  864;  Kavanaugh  v.  Brodball,  40  Neb.  875,  59 
N.  W.  517;  Keniston  v.  Stevens,  66  Vt  351,  29  Atl.  312;  Herman 
V.  Kneipp,  59  Neb.  208,  80  N.  W.  816;  Leete  v.  State  Bank,  141  Mo. 
684,  42  S.  W.  927;  Iowa  State  Nat  Bank  v.  Taylor,  98  Iowa,  631, 
67  N.  W.  677.  It  is  no  objection  to  the  plaintiff's  suit  in  replevin 
that  his  right  of  action  was  not  perfected  before  the  issuing  of  the 
writ,  if  it  became  so  before  service:  Howard  v.  Bartlett,  70  Vt 
814,  40  Atl.  825;  and  his  right  to  recover  is  not  affected  by  his  as- 
Blgnment,  pending  the  suit,  of  his  interest  in  the  subject  matter  of 
the  suit,  and  of  the  right  to  prosecute  the  cause  in  his  own  name: 
Wall  V.  De  Mitklewicz,  9  App.  D.  C.  109,  123. 

Parties  Plaintiff. — An  administrator  may  sustain  an  action  for  tho 
recovery  of  notes  belonging  to  his  decedent's  estate:  McAfee  v. 
Montgomery,  21  Ind.  App.  196,  51  N.  E.  957;  and  replevin  Is  sus- 
tainable by  him  to  recover  from  the  widow  of  the  decedent  a  piano 
leased  to  the  decedent  at  an  agreed  monthly  rental,  with  an  option 
to  purchase  it  on  the  tonus  stated,  where  the  administrator  pays 
the  balance  of  the  rent  due,  and  the  sum  required  to  purchase  the- 
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Instrument,  and  receives  a  bill  of  sale  from  the  lessor:  Powell  v. 
Eckler,  9G  Mich.  538,  56  N.  W.  1,  The  assignee  of  the  buyer  of  a 
chattel  who  has  never  had  possession  may  maintain  replevin  acfainst 
the  seller:  Woods  v.  ^'ixon,  Addis.  131,  1  Am.  Dec.  3W.  So,  the 
pledgee  of  a  chattel  mortgage  of  crops,  by  the  terms  of  which  the 
mortgagee  is  entitled  to  the  immediate  possession  of  the  property 
when  harvested,  may  sustain  replevin  for  a  portion  of  the  crops 
retained  by  the  mortgagors:  Bank  of  Woodland  v.  Duncan,  117  Cal. 
412,  49  Pac.  414.  And  If  a  debtor  in  failing  circumstances  makes  a 
chattel  mortgage  In  fraud  of  his  creditors,  and  afterward  makes  an 
assignment  for  their  benefit,  his  assignee  can  sustain  an  action  to 
recover  the  property  thus  fraudulently  transferred:  Mansfield  v. 
First  Nat.  Bank,  5  Wash.  665,  32  Pac.  789,  999. 

A  bailee  of  property  holding  possession  for  the  rightful  owner 
can  sustain  replevin  therefor:  Fallen  v.  Bogy,  78  Mo.  App.  88.  He 
may  maintain  the  action  against  all  persons  except  the  true  owner, 
and  even  against  him  if  he  has  a  lien  for  services,  advances,  etc.: 
Sowden  v.  Kessler,  76  Mo.  App.  581.  One  who  buys  property  in 
good  faith  from  an  attachment  debtor  before  the  levy  of  the  attach- 
ment can  sustain  replevin  therefor:  Vanderhoof  v.  Prendergast,  94 
Mich.  18,  53  N.  W.  792. 

A  creditor  of  a  pledgor  who,  with  the  consent  and  subject  to  the 
rights  of  the  pledgee,  attaches  the  property  pledged,  can  maintain 
his  possession  in  a  replevin  suit  against  one  whose  lien  is  subor- 
dinate to  that  of  the  pledgee,  without  regard  to  the  validity  of  the 
attachment:  Farr  v.  Kilgour,  117  Mich.  227,  75  N.  W.  457.  A  cor- 
poration, which  is  an  indorsee  on  a  promissory  note,  secured  by  a 
chattel  mortgage,  may  sustain  replevin  against  officers  and  others, 
who  have  seized  the  mortgaged  property:  Ketcham  v.  Barse  etc. 
Com.  Co.,  57  Kan.  771,  48  Pac.  29.  A  creditor  In  possession  of  a 
debtor's  property  to  secure  himself  may  replevy  It,  against  an  offi- 
cer seizing  it  under  process  against  the  debtor:  Smith  v.  Maberry, 
61  Ark.  515,  33  S.  W.  1068;  and  a  special  constable  who  seizes  prop- 
erty on  attachment  may  replevy  It  from  one  who  wrongfully  ob- 
tains possession  thereof:  Jetton  v.  Tobey,  62  Ark.  84,  34  S.  W.  531. 

The  head  of  a  family  who  has  invested  a  part  of  the  proceeds  of 
exempt  property  In  a  piano  may  replevy  the  instrument  from  a 
wrongdoer:  McDuffie  v.  Irvine,  91  Ga.  748,  17  S.  E.  1028. 

A  landlord  may  bring  replevin  for  chattels  wrongfully  severed 
from  the  freehold  by  a  tenant:  Anderson  v.  Hapler,  34  111.  436.  85 
Am.  Dec.  318;  or  he  may  bring  an  action  of  claim  and  delivery  for 
the  possession  of  crops,  the  title  to  which  has  been  vested  In  him, 
even  for  an  undivided  portion  thereof:  Boone  v.  Darden,  109  N.  C. 
74,  13  S.  B.  728,  or  for  the  possession  of  the  crops  before  they  are 
fully  harvested:  Rich  v.  Hobson,  112  N.  C.  79,  16  S,  E.  931. 

A  cliattel  mortgagee  may  replevy  chattels  where  the  mortgage 
gives  him  a  right,  upon  the  default  of  the  mortgagor,  to  their  pos- 
session, and  they- are  wrongfully  detained:  Flinn  v.  Ferry,  127  CaL 
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648,  60  Pac.  434;  Oartwright  v.  Smith,  104  Tenn.  689,  58  S.  W.  331. 
If  a  chattel  mortgagee  Is  entitled  to  possession,  under  the  terms  of 
the  mortgage,  whenever  he  deems  himself  insecure,  he  can  sustain 
replevin  against  an  officer  who  seizes  the  mortgaged  property  un- 
der execution,  without  first  paying,  tendering,  or  depositing  the 
amount  due  on  the  mortgage,  as  required  by  statute:  Coughran  v. 
Sundbacli,  9  S.  Dais:.  483,  70  N.  W.  644.  If  a  chattel  mortgage  gives 
the  mortgagee  a  right  to  possession  whenever  he  deems  himself  in- 
eecure,  the  mortgagee  may  replevy  the  property  before  the  mort- 
gage is  due,  where  the  property  has  been  levied  upon  by  an  officer: 
r.oaenfield  v.  Case,  87  Mich.  295,  49  N,  W.  630.  A  chattel  mortgagee, 
In  Michigan,  can  sustain  replevin  against  an  officer,  who  attaches 
the  property  in  the  hands  of  the  mortgagor,  upon  proper  demand 
and  refusal:  Wood  v.  Weimar,  104  U.  S.  786.  An  action  of  replevin, 
or  of  claim  and  delivery,  can  be  sustained  by  a  mortgagee  of  per- 
sonal property  against  an  officer  who,  under  process  In  a  suit  agaiust 
the  mortgagor,  levies  upon  and  talses  the  property  in  defiance  of 
the  terms  of  the  mortgage:  Merrill  v.  Denton,  73  Mich.  628,  41  N. 
W.  823;  Rankine  v.  Greer,  38  Kan.  343.  5  Am.  St.  Rep.  751,  16  Pac. 
680.  A  chattel  mortgagee  having  a  first  lien  and  entitled  to  posses- 
sion can  sustain  claim  and  delivery  for  the  mortgaged  property  de- 
livered to  a  third  person:  Browning  v.  Porter,  116  N.  O.  62,  20  S.  B. 
061;  and  a  plaintiff  in  replevin  who  has  a  special  interest  in  per- 
sonal property  mortgaged  to  him,  and  who  Is  entitled  to  its  posses- 
sion, can  sustain  his  suit,  notwithstanding  the  mortgage,  where  It 
Is  made  to  appear  that  his  right  to  possession  is  not  dependent  upon 
his  title  as  mortgagee:  Brookman  v.  State  Ins.  Co.,  13  Wash.  29, 
45  Pac.  655,  46  Pac.  243.  A  chattel  mortgagee  to  whom  the  mort- 
gaged property  has  been  delivered  can  sustain  claim  and  delivery 
for  its  wrongful  taking  by  a  third  person:  O'Neill  v.  Whitcorab 
(Idaho,  April,  1S93),  32  Pac.  1133.  So,  a  chattel  mortgagee,  after 
the  mortgagor's  refusal  to  surrender  possession  of  articles  covered 
by  the  mortgage,  and  to  the  possession  of  which  the  mortgagee  is 
entitled,  may  sustain  replevin  therefor,  or  a  part  thereof:  Kiser  v. 
Blanton,  123  N.  C.  400,  31  S.  E.  878;  Sink  v.  Loflin,  76  Mo.  App.  463; 
and  a  chattel  mortgagee's  agent  in  possession  has  sufficient  interest 
to  sustain  replevin,  at  least  as  against  a  wrongdoer  or  person  hav- 
ing no  title  to,  or  Interest  In,  the  property  mortgaged:  Ditto  v. 
Pease,  82  111.  App.  192.  One  of  several  chattel  mortgagees  can  sus- 
tain a  separate  action  to  recover  the  possession  of  the  mortgaged 
property  from  a  wrongful  taker  thereof:  Sloan  v.  Thomas  Mfg.  Co., 
C8  Neb.  713,  79  N.  W.  728;  and  one  of  several  chattel  mortgagees 
may  sustain  replevin  to  protect  himself  from  loss:  Watson  v.  Mead, 
98  Mich.  330.  57  N.  W.  181.  Compare  the  monographic  note  to 
Webber  v.  Ramsey,  43  Am.  St  Rep.  435,  discussing  replevin  as  one 
of  the  mortgagee's  rights  and  remedies  against  Impairment  of  the 
value  of  his  security. 
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One  who  hoWs  a  lien  on  personal  property  with  a  right  to  take 
possession  upon  the  happening  of  a  certain  event,  as  in  case  of  de- 
fault in  making  payment  therefor,  can  sustain  replevin  for  It: 
Dows  V.  Rush.  28  Barb.  157,  187;  Sutherland  v.  Brace,  71  Fed.  469, 
TS  Fed.  624.  A  lien  given  by  the  maritime  law  for  salvage  may  be 
recognized  and  protected  by  a  common-law  court,  in  replevin  by 
the  owner  of  the  res  against  the  salvor,  without  proof  of  a  request 
or  promise  to  pay:  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am.  Dec.  431. 
And  a  lessor  of  a  newspaper  who,  in  case  of  a  breach  of  the  lease, 
has  the  right  of  immediate  possession  can  maintain  replevin  against 
a  creditor  of  the  lessee  who  levies  upon  the  leased  property  as  the 
property  of  the  lessee:  Warren  v.  Gutches,  71  Mich.  407,  39  N.  W. 
476. 

A  wife  may  replevy  personal  property  given  her  by  her  husband 
t)efore  marriage  and  taken  away  by  him  upon  leaving  her:  Loyd  v. 
Loyd,  113  N.  C.  186,  18  S.  B.  200;  and  she  may  sustain  an  action 
to  recover  her  horse  sold  by  her  husband:  Laf argue  v.  Markley,  55 
Ark.  423,  18  S.  W.  542.  So,  if  a  husband  gives  his  wife's  property 
•way  to  a  third  person,  to  suppress  a  criminal  prosecution  against 
himself,  and  which  is  carried  away  without  the  wife's  consent,  she 
may  recover  her  possession  by  a  possessory  warrant:  Harris  v. 
IWebb.  101  Ga.  84.  28  S.  E.  620. 

A  purchaser,  after  performing  conditions  entitling  him  to  prop- 
erty, may  recover  It  by  replevin:  Sutherland  v.  Brace,  71  Fed.  469, 
73  Fed.  624.  A  consignee  of  goods  may  replevy  them  from  a  car- 
rier If  there  Is  a  negligent  delay  in  delivering  them:  Moran  ▼, 
Northern  Pac.  R.  B.  Co.,  19  Wash.  266,  53  Pac.  49.  A  county  treas- 
urer may  replevy  property  subject  to  a  tax  lien:  Reynolds  v.  Fisher, 
43  Neb.  172,  61  N.  W.  695.  A  licensee  to  cut  standing  timber  may, 
upon  its  severance  by  a  trespasser,  maintain  replevin  against  the 
latter  for  the  timber  so  severed  by  him:  Keystone  Lumber  Co.  v. 
Kolman,  94  Wis.  465,  59  Am.  St.  Rep.  905,  69  N.  W.  165.  A  road 
supervisor  can  sustain  replevin  to  obtain  the  possession  of  animals 
impounded  by  him,  but  which  have  escaped,  and  come  into  the 
owner's  possession:  McManaway  v.  Crispin,  22  Ind.  App.  368.  53 
N.  B.  840.  A  tenant  may  replevy  property  wrongfully  seized  from 
him  by  attachment  to  satisfy  a  landlord's  lien  for  rent:  Mills  v. 
Pryor,  65  Ark.  214,  45  S.  W.  350;  and  a  principal  whose  goods  in 
the  hands  of  his  agent  are  wrongfully  seized  by  a  sheriff  under  an 
execution  against  the  agent  may  replevy  them  from  the  sheriff: 
Clark  V.  Skinner,  20  Johns.  465,  11  Am.  Dec.  302.  A  partner  hav- 
ing, under  a  contract  with  his  copartner,  the  title  to  an  entire  crop 
of  grain,  may  sustain  claim  and  delivery  therefor  against  the  co- 
partner: Buff  kins  V.  Eason,  112  N.  C.  162,  16  S.  E.  9ia  The  holder 
of  a  note,  where  he  is  the  real  party  in  Interest  with  respect  to  It 
and  a  chattel  mortgage  securing  It,  may  sustain  replevin  against 
an  officer  who  wrongfully  levies  on  the  chattels  on  execution  against 
the  mortgagor:  Coughran  v.  Sundback,  8  S.  Dak.  483,  70  N.  W.  644. 
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And  a  wife  can  sustain  replevin  against  an  attaching  officer  for 
wood  belonging  to  lier,  but  wrongfully  attached  as  the  property  of 
her  husband:  Ayer  r.  Bartlett,  170  Mass.  142,  49  N.  B.  82. 

If  one  sells  personal  property  conditionally,  reserving  title  In  him- 
self and  the  right  to  take  possession  In  default  of  payment,  the 
seller  can  sustain  replevin  for  the  property  when  the  buyer  makes 
such  default:  Sanford  v.  Gates,  21  Mont  277,  53  Pac.  749;  McPher- 
«on  V.  Acme  Lumber  Co.,  70  Miss.  649,  12  South.  857;  Standard  Im- 
plement Co.  y.  Parlln  etc.  Co.,  51  Kan.  544,  33  Pac.  360;  Peck  v. 
Bonewrlght,  76  Iowa,  98,  39  N.  W.  213;  Canadian  Typograph  Co. 
y.  Macgurn,  119  Mich.  533,  78  N.  W.  542;  Campbell  etc.  Mfg.  Co. 
V.  Rockaway  Pub.  Co.,  56  N.  J.  L.  676,  44  Am.  St  Rep.  410,  29  AtL 
681;  Oottrell  etc.  Co.  v.  Carter,  173  Mass.  155,  53  N.  B.  375;  Wadleigh 
V.  Buckingham,  80  Wis.  230,  49  N.  W.  745;  Hyland  v.  Bohn  Mfg. 
Co.,  92  Wis.  157,  65  N.  W.  157;  without  a  previous  demand:  Peck  v. 
Bonewrlght,  75  Iowa,  98,  39  N.  W.  213;  and  the  seller  may  sustain 
his  action.  In  case  of  default,  against  one  to  whom  the  buyer  has 
mortgaged  the  property,  the  mortgagee  having  possession  thereof: 
Standard  Implement  Co.  v.  Parlln  etc.  Co.,  51  Kan.  544,  83  Pac.  360; 
or  against  the  assignee  of  such  a  mortgagee:  Cottrell  etc.  Co.  v. 
Carter,  173  Mass.  155,  53  N.  B.  375;  or  against  the  buyer's  assignee 
for  the  benefit  of  creditors:  Wadleigh  v.  Buckingham,  80  Wis.  230, 
49  N.  W.  745.  But  that  replevin  will  not  lie,  In  such  cases,  to  re- 
cover possession  of  the  property  without  returning  or  tendering 
back  notes  given  for  the  purchase  money,  see  Oskamp  v.  Crltes,  37 
Neb.  837,  56  N.  W.  394.  Under  a  contract  for  the  sale  of  goods, 
providing  that  the  purchaser  shall  give  notes  for  the  purchase  price, 
the  title  to  remain  In  the  seller  until  a  mortgage  is  given  to  secure 
such  notes  or  the  price  Is  paid,  the  title  to  the  goods  remains  in  the 
seller,  and  If  no  rights  of  Innocent  third  parties  Intervene,  he  may, 
upon  the  failure  of  the  purchaser  to  give  such  mortgage,  recover 
judgment  on  the  notes  and  subsequently  recover  the  goods  by  re- 
plevin: Campbell  etc.  Mfg.  Co.  v.  Rockaway  Pub.  Co.,  56  N.  J.  L. 
676,  44  Am.  St.  Rep.  410,  29  AtL  681.  The  interest  of  a  vendee  In 
a  conditional  sale  of  goods  is  attachable,  and  the  attaching  creditor 
can  hold  the  goods,  as  against  the  vendor  In  a  replevin  suit,  by  sea- 
sonably tendering  him  the  amount  due  on  the  purchase  price:  Her- 
vey  V.  Dlmond,  67  N.  H.  342,  68  Am.  St  Rep.  673,  39  Atl.  331.  Con- 
tracts for  the  conditional  sale  of  goods  are  sometimes  called  leases, 
but  the  same  principle  governs  by  whatever  name  the  contract  is 
called:  Wall  v.  De  Mitkiewlcz,  9  App.  D.  C.  109;  Ferguson  v.  Lauter- 
steln,  160  Pa.  St.  427,  28  Atl.  852.  When  the  purchaser  or  bailee 
falls  to  make  the  payments  required  by  the  contract,  the  seller  or 
bailor  may,  in  replevin,  recover  possession  of  the  chattels:  Sanford 
V.  Gates,  21  Mont  277,  63  Pac.  749.  The  purchaser,  in  an  ordinary 
sale,  where  he  has  the  title  and  right  of  possession,  can  sustain 
replevin  against  the  vendor  If  the  property  Is  wrongfully  detained; 
Abraham  v.  Karger,  100  Wis.  387,  76  N.  W.  330. 
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Tp  recover  In  replevin,  the  plaintiff  must  be  the  sole  owner,  or 
have  the  exclusive  right  of  possession.  An  undivided  Interest  is 
not  sufficient:  Bray  v.  Raymond,  166  Mass.  140,  44  N.  B.  131.  Hence, 
the  general  rule  Is  that  a  joint  owner  of  property  cannot  alone  sus- 
tain replevin  for  its  unlawful  talking  or  deteoition:  Upham  v.  Allen, 
76  Mo.  App.  206,  212;  Bain  v.  Trixler  (Ind.,  March,  1900),  56  N.  B. 
C90;  nor  can  one  joint  owner  ordinarily  sustain  replevin  for  his  un- 
divided Interest  without  joining  his  co-owner  as  a  party  plaintiff: 
Fell  V.  Taylor,  2  Penne.  (Del.)  372,  45  Atl.  716;  Hart  v.  Fitzgerald,  2 
Mass.  509,  3  Am,  Dec.  75;  Hill  v,  Robinson,  16  Ark.  90;  though  it 
has  been  held  that,  If  several  own  cereal  grain,  of  the  same  kind 
and  value,  mingled  together  by  their  consent  or  by  reason  of  cir- 
cumstances reasonably  to  be  foreseen,  each  may  sustain  replevin 
for  his  just  proportion:  Piazzek  v.  White,  23  Kan.  621,  33  Am.  Rep. 
211.  It  is  proper,  however,  for  joint  owners  to  join  In  an  action 
for  the  recovery  of  personal  property:  Honaker  v.  Vesey,  57  Neb. 
■413,  77  N.  W.  1100.  Replevin,  or  its  statutory  substitute,  an  action 
for  the  possession  of  specific  personal  property,  cannot  be  sustained 
by  one  Joint  owner  against  his  co-owner:  Pulljam  v.  Burlingame, 
SI  Mo.  Ill,  51  Am.  Rep.  229;  Llsenby  v.  Phelps,  71  Mo.  522;  Cross 
v.  Hulett,  53  Mo.  .S97;  Bowen  v.  Roach,  78  Ind.  361;  Mills  v.  Malott, 
43  Ind.  248.  The  owner  of  an  undivided  interest  cannot  sustain  re« 
plevin  against  a  co-owner:  Bowen  v.  Roach,  78  Ind.  361.  A  tenant 
in  common  cannot  ordinarily  sustain  replevin  against  his  cotenant 
for  the  common  property:  Kelley  v,  Vandiver,  75  Mo.  App.  435; 
though  it  has  been  held  that,  if  one  has  the  exclusive  possession  of 
corn  in  a  single  pile  or  crib,  where  both  are  equally  entitled  to 
possession,  the  other  cotenant  may.  If  a  division  properly  demanded 
Is  refused,  recover  his  portion  of  the  grain  by  replevin:  Fines  v. 
Bolin,  36  Neb.  621.  54  N.  W.  990. 

Parties  Defendant. — As  replevin  runs  against  the  party  In  posses- 
sion, an  officer,  acting  under  an  execution,  may  be  sued  either  as 
an  individual  or  as  an  officer:  linvin  v.  Walling,  4  Okla.  128,  44 
Pac.  219.  Replevin  will  lie  against  a  plaintiff  in  execution,  by 
whose  direction  It  is  levied  upon  the  property  of  a  third  person: 
Allen  V.  Crary,  10  Wend.  349,  25  Am.  Dec.  566.  The  owner  of  prop- 
erty may  maintain  replevin  against  a  sheriff's  vendee,  although 
such  action  would  not  lie  against  the  sheriff:  Dodd  v.  McCraw,  8 
Ark.  83,  46  Am.  Dec.  301.  A  principal  can  sustain  an  action  of 
claim  and  delivery  against  his  agent:  Hermann  v.  Sherin,  6  S.  Dak. 
82,  60  N.  W.  145;  and  the  owner  of  goods,  carried  by  an  express 
company,  may  sustain  replevin  for  the  goods  against  the  agent  of 
the  company  who  has  them  In  custody:  Eveleth  v.  Blossom,  54  Me. 
447,  92  Am.  Dec.  555.  A  fraudulent  vendee  of  goods  and  his  as- 
signee thereof  for  the  benefit  of  creditors  are  liable  to  a  joint  ac- 
tion by  the  vendor  to  recover  possession:  Nichols  v.  Michael,  23  N. 
Y.  264,  80  Am.  Dec.  259.  In  an  action  against  a  married  woman 
for  the  recovery  of  personal  property,  claimed  by  the  plaintiff  un- 
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der  a  chattel  mortgage  given  by  her  husband,  the  latter  Is  not  a 
necessary  party  where  he  is  a  nonresident  and  a  fugitive  from  jus- 
tice: Heath  v.  Morgan,  117  N.  0.  504,  23  S.  E.  489.  If  an  infant 
disaffirms  a  contract  and  refuses  payment  on  the  demand  of  the 
adult  for  payment,  or  if  suit  is  brought  against  him  and  he  pleads 
infancy  and  avoids  the  debt,  the  adult  may  thereafter,  in  case  the 
infant  has  possession  of  the  property,  maintain  replevin  therefor: 
Carr  v.  Clough,  26  N.  H.  2S0,  59  Am.  Dec.  345;  and  where  an  in- 
fant makes  a  conditional  purchase,  the  title  to  pass  only  when  the 
price  is  paid,  the  seller  may  replevy  the  property  sold,  upon  the 
Infant's  default,  as  title  still  remains  in  the  plaintiff:  Robinson  v. 
Berry,  93  Me.  320,  45  Atl.  34.  Replevin  in  the  detlnet  lies  when 
and  where  the  demand  Is  made  and  the  refusal  occurs:  Nebelcer  v. 
Harvey,  21  Utah,  363,  60  Pac.  1029.  A  purchaser  of  goods  from  a 
bailee  is  not  liable  in  replevin  to  the  owner  for  a  tortious  talcing, 
but  only  for  the  detention,  and  the  declaration  should  be  in  the 
detlnet  only:  Smith  v.  Clark,  21  Wend.  83,  34  Am.  Dec.  213.  Re- 
plevin Is  sustainable  against  one  who  has  wrongfully  taken  the 
plaintiffs  property,  and  for  a  time  detained  it,  but  who  has,  before 
the  commencement  of  the  suit,  sold  and  delivered  It  to  another: 
Sayward  v.  Warren,  27  Me.  453. 

Trial  of  Title.— The  question  of  ownership  or  title  Is  not  neces- 
sarily involved  in  an  action  of  replevin,  which  is  to  determine  the 
right  of  possession  only,  but  It  may  be  Involved.  Generally  speak- 
ing, in  an  action  of  replevin,  the  right  to  the  possession  of  the 
property  at  the  time  suit  is  brought  is  the  only  matter  in  contro- 
versy, and  the  only  question  that  can  be  tried  and  determined 
therein:  Hall  v.  Durham,  113  Ind.  327,  15  N.  B.  529;  but  in  case 
the  title  Is  distinctly  put  in  issue  the  better  title  will  prevail:  Bart- 
lett  V.  Goodwin,  71  Me.  350.  Title,  even  to  realty,  may,  however, 
be  Inquired  Into  and  passed  upon  in  replevin:  Elliott  v.  Powell,  10 
Watts,  463,  36  Am.  Dec.  200;  Harlan  v.  Harlan,  15  Pa.  St.  607,  58 
Am.  Dec.  612;  Linn  v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282;  Pierce 
V.  HIU,  35  Mich.  194,  24  Am.  Rep.  541;  KeUey  v.  Vandlver,  76  Ma 
App.  435;  Schulenberg  v.  Harriman,  21  Wall.  44;  United  States  ▼. 
Steenerson,  50  Fed.  504;  Snyder  v.  Vaux,  2  Rawle,  423,  21  Am.  Uec 
466;  WlUard  v.  Kimball,  10  Allen,  211,  87  Am.  Dec.  632;  and  mono- 
graphic note  to  King  v.  Mason,  89  Am.  Dec.  431,  discussing  actions 
in  which  the  title  to  real  estate  may  not  be  tried  or  questioned. 
But  it  is  not  proper  to  make  an  action  of  replevin  the  means  of 
litigating  and  determining  the  title  to  real  property,  as  between 
conflicting  claimants  thereto:  Rees  v.  Higgins,  9  Kan.  App.  832, 
61  Pac.  600;  HInes  v.  Good,  128  Oal.  38.  79  Am.  8t  Rep.  22,  flO  Pac 
627.  ) 

Wrongful  Taking  and  Unlawful  Detention.— Replevin  In  the  eepit 
can  be  sustained  only  when  trespass  could  be  maintained:  Stock- 
veil  T.  Phdpa,  84  N.  Y.  368,  90  Am.  Dec.  710;  Barrett  v.  Warren, 
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8  Hill,  348;  Acker  v.  Campbell,  23  Wend.  374;  and  a  wrongful  tak- 
ing from  the  actual  or  constructive  possession  of  the  plaintiff  1» 
necessary  to  support  trespass  or  replevin  In  the  cepit:  Marshall  v^ 
Davis,  I  Wend.  109,  19  Am.  Dec.  463.  There  Is  a  tortious  taking,, 
whenever  there  Is  an  unlawful  meddling  with  the  property,  or  aa 
exercise  or  claim  of  dominion  over  it,  without  any  pretense  of  au- 
thority or  right.  This,  without  a  manual  seizing  of  the  property. 
Is  held  sufficient  in  New  Jersey,  and  an  action  of  trespass  or  re- 

j)levin  will  He  there:  Haythorn  v.  Rushforth,   4  Harr.  160,  38  Am. 

^ec.  540.    Whoever  takes  the  property  of  another,  without  his  as- 
sent, express  or  Implied,  or  without  the  assent  of  someone  author- 
ized to  act  In  his    behalf,  takes  It,  In  law,  tortlously:  Galvln  v. 
Bacon,  11  Me.  28,  25  Am.  Dec.  258.    The  possession  of  the  true 
owner  cannot  be  devested  by  a  tortious  or  fraudulent  taking:  Gary 
v.  Hotailing,  1    Hill,  311,   37    Am.  Dec.  323;   Barrett  v.  Warren,   a 
Hill,  348.    A  tortious  taking  of  goods  does  not  change  the  property^ 
in  them:  Barrett  v.  Warren,  3  Hill,  348;  as  in  the  case  of  a  sale- 
Induced  by  fraud:  Gary  v.  Hotailiug,  1  Hill,  311,  37  Am.  Dec.  323. 
So,  if  a  sheriff  levies  an  execution  on  property  not  belonging  to- 
the  defendant  in  the  writ,  whether  in  his  possession  or  not,  the- 
taking  is  tortious:  Wellman  v.  English,  38  Gal.  583;  and  the  posses- 
sion of  property  acquired  by  a  pereon  purchasing  from  a  bailee, 
who  has  no  authority  to  sell.  Is  tortious:  Galvln  v.  Bacon,  11  Me. 
28,  25  Am.  Dec.  258. 

Property  wrongfully  taken  Is  wrongfully  detained  until  restored 
to  Its  owner.  Any  act  will  constitute  wrongful  detention,  In  re- 
plevin, If  it  amounts  to  conversion  in  trover;  and  property  Is  wrong- 
fully detained,  in  replevin,  though  lawfully  obtained.  If  kept  after 
the  plaintiff  is  lawfully  entitled  to  have  it  returned  to  him:  Oleson 
V.  Merrill,  20  Wis.  462,  91  Am.  Dec.  428.  The  selling  of  property 
to  another  without  right  Is,  In  effect,  a  detention  of  it  from  the 
true  owner:  Helman  v.  Withers,  3  Ind,  App.  522,  50  Am.  St  Eep. 
296,  30  N.  E.  5.  Every  unlawful  detention  is  a  taking:  Sutherland 
v.  Brace,  71  Fed.  469,  73  Fed.  624;  but  a  wrongful  detainer  after 
'H  lawful  taking  Is  not  equivalent  to  a  wrongful  original  taking: 
Marshall  v.  Davis,  1  Wend.  109,  19  Am.  Dec.  463. 

Demand  and  Refusal  are  necessary  to  sustain  replevin  where  the 
defendant  came  lawfully  Into  possession  of  the  property,  «r  where 
his  possession  Is  not  wrongful:  Oleson  v.  Merrill,  20  Wis.  462,  91 
Am.  Dec.  428;  Oalvin  y.  Bacon.  11  Me.  28,  26  Am.  Dec.  268;  Moraik 
V.  Abbott,  26  App.  Div.  570;  50  N.  Y.  Supp.  337;  Forges  v.  Cohen,. 
30  App.  Div.  447;  52  N.  Y.  Supp.  71;  Fleischman  v.  Glaser,  69  N. 
y.  Supp.  686;  28  Misc.  Rep.  555;  Combs  v.  Bays,  19  Ind.  App.  263, 
^  49  N.  B.  358;  Campbell  v.  Quackenbush,  83  Mich.  287;  Adams  v,. 
Wood,  51  Mich.  411;  Keller  v.  Robinson,  153  lU.  4.58,  38  N.  E.  1072. 
Thus,  if  goods  have  been  sold,  the  title  being  reserved  In  the  ven- 
dor as  security  for  the  payment  of  the  purchase  money,  and  pay- 
ments have    been  made  in  installments  and  received,  the  vendor 
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cannot,  after  the  final  day  for  completing  payment,  where  the  vendee 
Is  in  default,  retake  the  goods  without  notice  and  demand:  Peo- 
ple's etc.  Carpet  Co.  v.  Crosby,  57  Neb.  282,  73  Am.  St  Rep.  504, 
T7  N.  W.  658;  New  Home  Sewing  Machine  Co.  r.  Bothane,  70  Mich. 
443,  38  N.  W.  326;  Grand  Rapids  Chair  Co.  v.  Lyon,  73  Mich.  438, 
Al  N.  W.  497.  Contra,  Forbes  v.  Martin,  7  Houst.  375,  32  Atl.  327. 
In  such  a  case,  a  tender  on  demand  of  the  amount  remaining  due 
9s  suflBcient,  however,  to  retain  the  right  of  possession  in  the  vendee: 
People's  etc.  Carpet  Co.  v.  Crosby,  57  Neb.  282,  73  Am.  St  Repi. 
604,  77  N.  W.  658.  A  demand  Is  not  excused  by  the  defendant's 
denial  of  the  plaintiff's  title,  after  the  commencement  of  an  action 
of  claim  and  delivery,  where  the  property  came  lawfully  into  the 
defendant's  possession:  Ludden  v.  Sumter,  47  S.  C.  335,  25  S.  E. 
150.  A  party  rightfully  in  possession  of  property  belonging  to  an- 
other does  not  unlawfully  detain  it,  until  after  a  demand  by  the 
true  owner,  and  a  refusal  to  deliver  the  possession:  Galvln  v.  Ba- 
•oon,  11  Me.  28,  25  Am.  Dec.  258.  It  is  only  where  one  obtains  pos- 
session of  property  lawfully  that  demand  is  necessary  to  support 
replevin  or  trover:  Velsian  v.  Lewis,  15  Or.  539,  3  Am.  St.  Rep. 
184,  16  Pac.  631.  It  Is  only  when  the  original  possession  is  lawful, 
;and  the  action  depends  upon  the  unlawful  detention  that  a  demand 
Is  required:  Sargent  v.  Sturm,  23  Cal.  359,  83  Am.  Dec.  118.  But 
-demand  and  refusal,  before  bringing  replevin,  do  not  make  the  de- 
fendant's lawful  possession  unlawful:  Adams  v.  Wood,  51  Mich.  411. 
No  demand  is  necessary  to  sustain  replevin  where  the  possession 
of  the  property  was  originally  acquired  by  a  tort:  Sargent  v.  Sturm, 
.23  Cal.  359,  83  Am.  Dec.  118;  Guthrie  v.  Olson,  44  Minn.  404,  46 
N.  W.  853;  Oleson  v.  Merrill,  20  Wis.  462,  91  Am.  Dec.  428;  Brelten- 
^ischer  v.  Clough,  111  Mich.  6,  66  Am.  St  Rep.  372,  69  N.  W.  88; 
<falvin  V.  Bacon,  11  Me.  28,  25  Am.  Dec.  258;  Richey  v.  Ford.  84 
111.  App.  121;  Cottrell  v.  Carter,  173  Mass.  155,  53  N.  B.  375;  Denton 
▼.  Smith.  61  Mich.  431,  28  N.  W.  160;  as  where  property  is  fraudu- 
lently purchased:  Butters  v.  Haughwout,  42  111.  18,  89  Am.  Dec. 
401;  West  v.  Graff,  23  Ind.  App.  410,  55  N.  E.  506;  Sargent  v. 
Sturm,  23  Cal.  359.  83  Am.  Dec.  118;  Reeder  v.  Moore,  95  Mich. 
4594,  55  N.  W.  436;  Parrlsh  v.  Thurston,  87  Ind.  437.  These  cases 
rahow  that  replevin  for  property,  the  sale  of  which  was  induced  by 
fraud,  can  be  sustained  by  the  vendor,  not  only  against  the  vendee, 
but  against  anyone  who  stands  in  his  shoes,  and  without  any  prior 
demand  for  the  property:  Burnham  v.  Ellmore,  66  Ma  App.  617. 
Demand  In  such  a  case  is  not  required  to  be  made  of  a  fraudulent 
rendee,  nor  of  a  sheriff  who  has  taken  possession  of  the  property 
tinder  an  execution  against  such  vendee:  Farwell  v.  Hanchett,  120 
111.  .'573,  11  N.  B.  875.  A  demand  is  not  necessary  to  sustain  re- 
plevin for  property  bought  of  one  who  has  no  right  to  sell  it:  Vel- 
sian V.  Lewis,  15  Or.  539,  3  Am.  St  Rep.  184,  16  Pac.  631,  where 
the  cases  on  the  point  are  collected.  A  demand  is  not  necessary  to 
jiustuin  replevin  for  property  which  has  been  wrongfully  seized  on 
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attachment  or  execution:  Merrill  v.  Denton,  73  Mich.  628,  41  N,  W. 
823;  Aspell  t.  Hosbein,  98  Mich.  117,  57  N.  W.  27;  Burchett  v. 
Purdy,  2  Okla.  391,  37  Pac.  1053;  Nigh  v.  Dovel,  84  111.  App.  2'28, 
282;  as  where  the  property  of  a  stranger  to  the  writ  has  been 
levied  on,  or.  In  other  words,  where  the  property  of  one  not  tho 
Judgment  debtor  is  seized:  Williamg  v.  Lucliett,  7  Mackey,  276; 
Smith  V.  Jensen,  13  Colo.  213,  22  Pac.  434;  Cassiday  v.  Ball,  71  111. 
App.  181;  Whitney  v.  Levon,  34  Neb.  443,  51  N.  W.  972;  Hopkins 
V.  Bishop,  91  Mich.  328,  30  Am.  St.  Rep.  480,  51  N.  W.  902.  Re.' 
plevin  Is  sustainable  by  a  bona  fide  purchaser  of  property,  with- 
out demand  and  refusal,  against  an  officer  who  has  taken  It  out  of 
his  possession  on  an  execution  against  the  seller:  Chandler  v.  Col- 
oord,  1  Okla.  260,  82  Pac.  830.  No  demand  is  necessary  In  re- 
plevin, when  the  defendant  asserts  ownership  or  title,  or  contests 
the  case  on  an  affirmative  claim  of  right  to  possession:  Byrne  v. 
Byrne,  89  Wis.  659,  62  N.  W.  413;  Greenawalt  v.  Wilson,  52  Kan. 
109,  34  Pac.  403;  Chapln  v.  Jenkins,  50  Kan.  385.  31  Pac.  1084; 
Bunce  v.  McMahon,  6  Wyo.  24,  42  Pac.  23;  Guthrie  v.  Olson,  44 
Minn.  404,  46  N.  W.  853;  Seattle  Nat.  Bank  v.  Meerwaldt,  8  Wash. 
fi30,  36  Pac.  763;  Wilcox  v.  Beitel,  43  Neb.  457,  61  N.  W.  722;  Leek 
V.  Chesley,  98  Iowa,  593,  67  N.  W.  580;  Kellogg  v.  Olson,  34  Minn. 
103,  24  N.  W.  864;  Shoemaker  v.  Simpson,  16  Kan.  43;  Webster  v. 
Brunswlck-Balke  etc.  Co.,  37  Fla.  433,  20  South.  536;  or  where  the 
defendant  denies  the  plaintiff's  rights:  Breitenwischer  v.  Clough, 
111  Mich.  6,  66  Am.  St.  Rep.  372,  69  N.  W.  88;  Ogden  v.  Warren, 
36  Neb.  716,  55  N.  W.  221;  Barton  v.  Mulvane,  59  Kan.  313,  52  Pac. 
883;  George  y.  Hewlett,  70  Miss.  1,  35  Am.  St  Rep.  626,  12  South. 
855;  Hyland  v.  Bohn  Mfg.  Co.,  92  Wis.  157,  65  N.  W.  170.  Nor  is 
a  demand  necessary,  in  claim  and  delivery,  where  the  defendant 
denies  the  plaintiffs  title  or  ownership:  Rich  v.  Hobson,  112  N.  C. 
79,  10  S.  E.  931;  Bufifkins  v.  Eason,  112  N.  C.  162,  16  S.  B.  916; 
Woolen  Co.  v.  McKinnon,  114  N.  C.  661,  19  S.  E.  761. 

A  demand  is  not  necessary  In  replevin  where  It  would  be  futile 
or  unavailing:  Barton  v.  Mulvane,  59  Kan.  318,  52  Pac.  883;  Bunce 
V.  McMahon,  6  Wyo.  24,  42  Pac.  23;  as  where  the  defendant  admits 
that  he  has  disposed  of  the  property:  Torres  v.  Rogers,  68  N.  Y. 
Supp.  1104;  28  Misc.  Rep.  176;  or  where  he  sets  up  title  in  himself: 
Triplett  r.  Rugby  Distilling  Co.,  66  Ark.  219,  49  S.  W.  975;  Barton 
V,  Mulvane,  59  Kan.  313,  52  Pac.  883.  No  demand  Is  necessary 
where  the  only  issue  Is  the  taking:  Woodward  v.  Edmunds,  20 
Utah,  118,  67  Pac.  848.  If  property  sought  to  be  replevied  is  in  the 
possession  of  an  agent,  a  demand  upon  him  binds  the  principal: 
Udell  V.  Slocum,  56  111.  App.  216;  Congdon  v.  Bailey,  121  Mich.  570. 
80  N.  W.  869.  The  only  effect  of  a  failure  to  make  a  demand  la 
to  prevent  a  maintenance  of  the  present  suit:  Webster  v,  Brunjh 
wick-Baikc  etc.  Co.,  37  Fla.  433,  20  South.  536.  An  action  of  re- 
plevin is  alway.s  iu  dotiiiot,  under  the  statute  of  Michigan,  whether 
the  taking  Is  wrongful  or  not;  and  where  the  taking  is  wrongful, 
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and  the  plaintiff  establishes  his  right  to  the  property,  the  action 
cannot  be  defeated  by  a  failure  to  make  a  prior  demand:  Le  Roy 
V.  East  Saginaw  etc.  Ry.,  18  Mich.  233,  100  Am.  Dec.  162.  The 
note  to  Aspell  v.  Hosbein,  98  Mich.  117,  57  N.  W.  27,  shows  when 
a  demand  is  and  is  not  necessary  in  that  state  before  bringing  re- 
plevin or  trover.  An  action  of  claim  and  delivery  brought  by  the 
pledgor  within  three  years  after  claim  of  title  to  pledged  property 
Is  made  by  the  pledgee,  and  after  tender  and  demand  for  its  return, 
is  not  barred  by  limitation:  Latta  v.  Tutton,  122  CaL  279,  68  Am. 
St.  Rep.  30,  54  Pac.  844. 

What  Property  is  Repleviable.— The  owner  of  a  chattel  may,  In  gen- 
eral, replevy  It  from  any  person  who  has  It  In  his  possession  and 
who  has  no  right  to  retain  It  as  against  bim:  Read  v.  Bray  ton,  143 
N.  Y.  342,  38  N.  B.  261.  The  possession  of  title  deeds  may  be  re- 
covered under  the  code  action  for  the  recovery  of  personal  chat- 
tels, and  title  deeds  may  be  recovered  In  such  action  in  a  justice's 
court:  Wilson  v.  Rybolt,  17  Ind.  391,  79  Am.  Dec.  486.  Bailees  for 
a  special  purpose  have  no  right  to  sell  the  property  bailed,  and, 
upon  such  sale,  the  bailment  Is  determined,  and  the  real  owner 
may  replevy  It  from  the  vendee:  Emerson  v.  Fisk,  6  Greenl.  200, 
19  Am.  Dec.  206.  One  whose  property  has  been  replevied  by  a  writ 
against  his  agent  or  his  bailee  can  retake  it  by  replevin  from  the 
plaintiff  In  the  first  action,  even  during  the  pendency  of  that  action: 
White  V.  Dolllver,  113  Mass.  400,  IS  Am.  Rep.  502.  A  town  can 
sustain  replevin  to  recover  the  possession  of  furniture  for  the  use 
of  firemen,  where  It  has  been  used  by  succeeding  companies,  until 
finally  divided  among  the  members  of  a  company,  which  disbands, 
if  the  legal  title  to  the  property  is  In  the  town:  Inhabitants  of 
Brookline  v.  Sherman,  140  Mass.  1,  54  Am.  Rep.  434,  1  N.  E.  153; 
and  if  the  members  of  a  fire-engine  company  of  a  town  take  and 
detain  property  bought  with  its  general  funds,  and  used  In  fur- 
nishing its  hall,  and  which  property  has  passed,  from  year  to  year, 
to  the  succeeding  company,  the  members  of  the  new  company  may 
maintain  replevin  for  the  property:  Bisbee  v.  Fadden,  140  Mass.  6, 
1  N.  E.  742.  Replevin  lies  to  recover  a  deed,  though  the  fact  of  Its 
delivery  Is  In  controversy:  Slmmonsen  v.  Curtis,  43  Minn.  539,  45 
N.  W.  1185;  or  the  possession  of  certificates  of  deposit,  where  the 
plaintiff  has  been  unlawfully  deprived  of  their  possession  l5y  the 
summary  order  of  a  Judge:  Read  v.  Brayton,  143  N.  Y.  342.  38  N. 
B.  201;  or  where  they  have  not  been  used  for  the  purpose  desig- 
nated: Robinson  v.  Stewart,  97  Mich.  464,  56  N.  W.  853;  or  to  re- 
cover the  possession  of  a  check  from  a  bailee:  Haas  v.  Altleri,  21 
N.  Y.  Supp.  960;  2  Misc.  Rep.  252;  or  to  recover  a  rerlfied  claim 
against  an  estate,  upon  the  administrator's  refusal  to  surrender  it 
after  he  has  had  a  reasonable  opportunity  to  examine  It:  Willis  v. 
Marks,  29  Or.  493,  45  Pac.  293;  or  to  recover  the  possession  of  goods 
pledged  by  an  owner's  employfi,  without  authority,  to  secure  the 
latter's  debt:  Worthington  v.  Vette,  77  Mo.  App.  445.    If  a  vesseJ 
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only  Is  seized,  and  there  is  no  power  to  detain  the  cargo,  the  owner 
of  the  latter  may  replevy  It:  Slocum  v.  Mayberry,  2  Wheat  1.  Re- 
plevin lies  to  recover  certain  sheets  and  plates,  alleged  to  be  in- 
fringements of  plalntifif's  copyright  of  a  photograph,  and  found  in 
defendant's  possession:  Morrison  v.  Pettibon«,  87  Fed.  380;  or  to 
recover  the  possession  of  goods  converted  in  another  state,  if  wrong- 
fully detained  within  this  state:  Belknap  Sav.  Bank  v.  Robinson, 
66  Conn.  542,  34  Atl.  495;  or  the  possession  of  cattle  unlawfully  . 
distrained:  Cox  v.  Chester,  77  Mich.  494,  43  N.  W.  1028;  or  the 
possession  of  a  dog  unlawfully  detained:  See  the  monographic  note^ 
to  Hamby  v.  Samson,  65  Am.  St  Rep.  291,  discussing  property  in 
dogs  and  the  remedies  for  Its  enforcement  It  Is  not  essential,  in 
replevin,  that  tlie  property  must  be  so  situated  as  to  make  it  pos- 
sible to  deliver  It  to  the  plaintiff:  West  v.  GraCC,  23  Ind.  App.  410, 
65  N.  E.  506. 

One  who  has  a  right  under  a  lease  to  kill  goats,  in  moderation, 
on  an  Island,  can  sustain  claim  and  delivery  for  goat  skins  against 
trespassers  who  enter  thereon  and  kill  goats  and  carry  away  their 
skins,  although  he  would  not  have  had  the  right  to  kill  all  of  the 
goats  killed  by  the  trespassers:  Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684;  and  in  the  case  of  a  conditional  sale,  where  the  plaintiff  re- 
tains title  until  payment  shall  be  made,  and  the  vendee,  after  the 
levy  of  an  attachment  against  him,  makes  default  the  plaintiff, 
upon  surrendering  all  obligations  to  the  vendee,  and  making  de- 
mand upon  the  sheriff  for  the  possession  of  the  property,  can  sus- 
tain claim  and  delivery  therefor.  If  such  possession  is  not  surren- 
dered: Kellogg  V.  Burr,  126  Cal.  38,  58  Pac.  306. 

Money  is  not  the  subject  of  an  action  of  replevin,  unless  It  is 
marked  or  designated  in  some  manner,  so  as  to  become  specific  as 
regards  the  power  of  identification,  such  as  being  In  a  bag  or  pack- 
age, in  which  event  it  would  be  repleviable:  Hamilton  v.  Clark.  25 
Mo.  App.  428,  433;  Pilkington  v.  Trigg,  28  Mo.  95;  Sharon  v.  Nunan, 
63  Cal.  234:  Skidmore  v.  Taylor,  29  Cal.  619;  Sager  v.  Blain,  44  N. 
Y.  445.  But  while  replevin  will  not  lie  for  money  having  no  iden- 
tifying marks.  It  will  lie  to  recover  a  belt  containing  a  purse  and 
money:  Eddings  v.  Boner  (Indian  Ter.,  Jan.  1897),  38  S.  W.  1110. 

Replevin  is  sustainable  to  recover  the  possession  of  a  promissory 
note  which  has  been  paid:  Savery  v.  Hays,  20  Iowa,  25,  89  Am. 
Dec.  511.  A  promissory  note  Is  personal  property  and  replevin  will 
lie  to  recover  rightful  possession  of  it:  Graff  v.  Shannon,  7  Iowa, 
508;  Pritchard  v.  Norwood,  155  Mass.  539,  30  N.  E.  80.  An  admin- 
istrator may  sustain  replevin  for  a  note  belonging  to  an  estate: 
Pritchard  v.  Norwood,  155  Mass.  539,  30  N.  B.  80,  One  rightfully 
entitled  to  the  possession  of  a  promissory  note  can  sustain  replevin 
therefor:  More  v.  Finger,  128  Cal.  313,  60  Pac.  933;  especially  where 
it  has  been  forcibly  or  fraudulently  obtained:  Bush  v.  Groomes, 
125  Ind.  14.  24  N.  E.  81;  More  v.  Finger,  128  Cal.  313,  60  Pac.  933. 
Its  maker  can  sustain  an  action  to  recover  its  possession,  when. 
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under  the  facts,  equity  would  decree  its  cancellation:  Shipley  v. 
Eeasoner,  8C>  Iowa,  54S,  4.5  N.  W.  1077.  And  replevin  Is  a  proper 
remedy  for  the  recovery  of  drafts  executed  by  the  plaintiff,  and 
which  have  become  void  by  reason  of  their  subsequent  fraudulent 
alteration:  Smith  v.  Bals,  81  Iowa,  235,  25  Am.  St  Rep.  486,  46 
N.  W.  1110. 

t  If  a  building  Is  not  actually  attached  to  the  soil,  and  is  person- 
'alty  as  between  the  parties,  replevin  is  sustainable  to  recover  its 
possession:  Fitzgerald  v.  Anderson,  81  Wis.  341,  51  N.  W.  554;  Sal- 
ter V.  Sample,  71  111.  432;  McDaniel  v.  Lipp,  41  Neb.  713,  60  N.  W. 
81;  Michigan  etc.  Tns.  Co.  v.  Cronls,  93  Mich.  49,  62  N.  W.  1035; 
Davis  V.  Taylor,  41  111.  405.  So,  replevin  is  sustainable  to  recover 
the  possession  of  a  building  which  has  been  severed  from  the  soil 
and  moved  away:  Michigan  etc.  Ins.  Co.  v.  Cronlc,  93  Mich.  49,  52 
N.  W.  1035;  Luce  v.  Ames,  84  Me.  133,  24  Atl.  720.  But  \vlthout  a 
clear  showing  that  a  building  is  personalty,  and  that  the  claimant 
Is  entitled  to  the  possession  thereof,  he  cannot  sustain  replevin  or 
claim  and  delivery  therefor:  Ellsworth  v.  McDowell,  44  Neb.  707, 
G2  N.  W.  1082;  People's  Sav.  Bank  v.  Jones,  114  Oal.  422,  46  Pac. 
278;  and  see  Hall  v.  Cole  (Cal.,  Dec.  1894),  38  Pac.  894.  He  cannot 
maintain  such  an  action  where  the  building  is  a  fixture:  Huebsch- 
mann  v.  McHenry,  29  Wis.  655.  The  title  to  real  estate  cannot  be 
directly  litigated  in  an  action  of  claim  and  delivery,  and  if  a  de- 
fendant, who  is  in  the  actual  possession  of  land  in  good  faith,  claim- 
ing title  thereto,  sells  a  house  thereon,  which  is  severed  from  the 
land  and  removed  by  the  vendee,  one  out  of  possession  cannot,  in 
an  action  of  claim  and  delivery,  secure  possession  of  such  house 
upon  the  claim  that  he  is  the  true  owner  of  the  land:  Hines  v. 
Good,  128  Cal.  38,  79  Am.  St.  Rep.  22,  60  Pac.  427. 
•  Replevin  is  sustainable  to  recover  articles  tortiously  severed  from 
realty,  which  but  for  such  severance  would  be  realty:  Congrega- 
tional Soc.  V.  Fleming,  11  Iowa,  533,  79  Am.  Dec.  511;  Harlan  v. 
Harlan,  15  Pa.  St.  507,  53  Am.  Dec.  612,  20  Pa.  St.  303;  including 
buildings:  Luce  v.  Ames,  84  Me.  1.33,  24  Atl.  720.  Thus,  a  vendor 
may  sustain  replevin  for  a  house  erected  upon  premises  by  a  vendee 
In  possession  under  an  unexecuted  contract  of  sale,  and  sold  by  him 
^o  another,  who  removes  it  from  the  laud,  so  long  as  it  can  be 
identified,  and  Is  not  permanently  annexed  to  other  realty:  Ogden 
V.  Stock,  34  111.  522,  85  Am.  Dec.  332.  But  an  owner  of  land  can- 
not sustain  replevin  for  chattels  severed  from  the  freehold  if  the 
land  Is  held  adversely,  because  he  cannot  assert  his  title  in  that 
manner.  A  landlord,  however,  may  bring  replevin  for  chattels 
wrongfully  severed  from  the  freehold  by  the  tenant,  for  it  seems 
that  the  title  to  the  land  is  not  thereby  drawn  in  question:  Anderson 
V.  Hapler,  34  111.  436,  85  Am.  Dec.  318.  If  a  fence  is  torn  down  and 
the  rails  thrown  on  the  ground,  replevin  is  sustainable  to  recover 
the  rails,  because,  by  the  severance,  they  lose  their  character  as 
realty:  Moore  v.  Combs,  24  Ind.  App.  464,  56  N.  B.  35.    Replevin  Is 
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iustalnable  to  recover  the  possession  of  timber  wrongfully  cut  an* 
removed  from  one's  land:  Stahl  v.  Lynn,  86  Wis.  75,  56  N.  W.  188;. 
Hogan  V.  Hogan,  102  Mich.  641,  61  N.  W.  73;  Keweenaw  Assn.  v.. 
O'Nell,  120  Mich.  270,  79  N.  W.  183;  Bartleson  v.  Mason,  53  111.  App.. 
044.  Replevin  lies  for  trees  cut  when  the  defendant  had  neither 
possession,  title,  nor  claim  to  the  land,  but  was  a  mere  trespasser; 
but  It  does  not  lie  for  trees  cut  on  land  when  the  defendant  was  lik 
possession  under  a  claim  of  title:  Snyder  v.  Vaux,  2  Rawle,  423,  21 
Am.  Dec.  466.  Neither  will  claim  and  delivery  He  in  such  a  case: 
Harrison  v.  Hoff,  102  N.  C.  126,  9  S.  B.  638.  Replevin  is  sustain- 
able by  the  United  States  to  retake  timber  wrongfully  cut  from 
land  belonging  to  the  government:  United  States  v.  Steenerson,  50 
Fed.  504;  and  where  land  belongs  to  the  state,  timber  cut  upon  it 
belongs  to  the  state,  whose  agent  may  seize  it  as  the  property  of 
the  state,  and  sustain  the  title  of  the  state  to  the  property  against: 
plaintiffs  in  replevin:  Schulenberg  v.  Harrlman,  21  WalL  44.  Thet 
controversy  in  this  case  was.  In  fact,  between  the  plaintiff  and  the- 
state.  In  Colorado,  It  has  been  held  that,  where  the  rights  of  a 
settler  on  public  land  have  been  unlawfully  invaded  by  the  felling 
and  removing  of  trees  therefrom,  he  must  resort  to  the  appropriate 
■statutory  remedy,  which  is  not  replevin:  Adklson  v.  Hard  wick,  12 
Colo.  581,  21  Pac.  907.  >< 

Title  to  personal  property  cannot  be  acquired  merely  by  changing: 
Its  form.    Hence,  replevin  lies  for  trees  made  into  posts  and  rails 
by  a  wrongdoer:  Snyder  v.  Vaux,  2  Rawle,  423,  21  Am.  Dec.  466; 
and  If  standing  timber  Is  cut  by  an  innocent  trespasser  and  con- 
verted Into  cross-ties,  the  owner  Is  entitled,  in  replevin,  to  a  judg- 
ment for  the  delivery  of  the  timber  so  converted,  notwithstanding 
its  value  has  been  increased  six  times:  Eaton  v.  Langley,  65  Ark.  448,. 
47  S.  W.  123;  Stotts  v.  Brookfleld,  55  Ark.  307,  18  S.  W.  179.    If  a. 
portion  of  chattels  cannot  be  replevied,  because  the  defendants  have- 
destroyed,  concealed,  or  sold  such  portion,  the  plaintiff  may  replevy - 
that  part  of  the  property  which  can  be  found,  and,  it  seems,  main- 
tain a  separate  action  to  recover  the  value  of  that  which  has  beenr 
severed:  Bennett  v.  Hood,  1  Allen,  47,  79  Am.  Dec.  705.    Where  logs^ 
or  lumber  to  which  a  defendant  in  replevin  has  no  right  of  posses- 
sion have  been  intermingled  by  him  with  other  logs  or  lumber  int<>» 
a  common  mass,  the  plaintiff  is  entitled,  under  the  legislation  and: 
decisions  of  some  of  the  states,  to  replevy  from  the  whole  mass  an^ 
amount  equal  to  that  to  which  the  plaintiff  is  entitled:  Schulenberg 
V.  Harriman,  21  Wall.  44,  64;  Starke  v.  Paine,  85  Wis.  633,  55  N.  W., 
185;  Bent  v.  Hoxie,  90  Wis.  625,  64  N.  W.  426. 

Replevin  is  sustainable  against  an  officer  who  has  wrongfully- 
taken  possession  of  the  plaintiff's  personal  property:  See  the  mono- 
graphic note  to  Carpenter  v.  Innes,  25  Am.  St.  Rep.  256-259,  on  re- 
plevin against  officer.  Hence  replevin  is  sustainable  against  an  of- 
ficer, or  other  person  having  the  possession,  to  recover  property 
which  has  been  illegally  seized  for  taxes:  Lantis  v.  Reithmiller,  95 
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Mich.  45.  54  N.  W.  713;  Whittaker  v.  Fuller,  96  Mich.  141,  55  N.  W. 
612;  Dudley  v.  Ross,  27  Wis.  679.  The  owner  may  replevy  agaiust 
a  purchaser  at  an  illegal  tax  sale:  Crowell  v.  Barham,  57  Ark.  195, 
21  S.  W.  33.  A  statute  providing  that  no  replevin  shall  lie  for 
any  property  taken  by  virtue  of  any  warrant  for  the  collection  of 
any  tax,  assessment,  or  fine,  in  pursuance  of  any  law  of  the  state, 
must  be  construed  as  applying  only  to  cases  in  which  a  valid  tax 
might,  by  legal  possibility,  have  been  imposed  and  collected  by 
regular  and  proper  proceedings  under  some  statutory  authority:  Le 
Roy  V.  East  Saginaw  €ity  Ry.,  18  Mich.  233,  100  Am.  Dec.  162. 
See,  also,  Gray  v.  Finn,  96  Mich.  62,  55  N.  W.  615.  A  statute  pro- 
liibiting  replevin  against  a  tax  collector  does  not  prevent  such  an 
action  by  a  stranger  to  the  tax,  and  not  in  privity  with  the  person 
assessed:  Tousey  v.  Post,  91  Mich.  631,  52  N.  W.  57;  Thompson 
Lumber  Co.  v.  Hynes,  84  Wis.  353,  54  N.  W.  676. 

As  replevin  lies  against  an  officer,  such  an  action  is  sustainable 
by  an  owner  of  personal  property,  or  one  claiming  the  right  to  its 
possession,  against  a  sheriff  who  has  taken  it  under  a  writ  of  at- 
tachment against  a  third  person:  Hopkins  v.  Bishop,  91  Mich.  328, 
30  Am.  St  Rep.  480.  51  N.  W.  902;  Wise  v.  JefEeris,  51  Fed.  641; 
Wheeler  v.  Eaton,  67  N.  H.  368,  39  Atl.  901;  Ayer  v.  Bartlett,  170 
Mass.  142,  49  N.  E,  82;  Carpenter  v.  Innes,  16  Colo.  165,  25  Am.  St. 
Rep.  255,  26  Pac.  160;  Hannan  v.  Connett,  10  Colo.  App.  171,  50 
Pac.  214;  Willis  v.  Reinhardt.  52  Ark.  128,  12  S.  W.  241;  Hakanson 
V.  Brodke,  36  Neb.  42,  53  N.  W.  1033;  Lewis  v.  Birdsey,  19  Or.  164, 
26  Pac.  623;  Jones  v.  McQueen,  13  Utah,  179,  45  Pac.  202.  Replevin 
will  lie  either  against  the  sheriff  or  other  officer  or  person  having 
possession  of  the  property  so  taken:  Willis  v.  Reinhardt,  52  Ark. 
128,  12  S.  W.  241;  and  without  a  previous  demand,  if  the  property 
was  so  taken  from  the  plaintiff's  possession:  Note  to  Carpenter  v. 
Innes,  25  Am.  St.  Rep.  258.  The  property  of  one  attached  as  that 
of  another  may  be  replevied  even  from  a  warehouseman:  Robinson 
V.  Besarlck,  156  Mass.  141,  30  N.  E.  353.  A  statute  prohibiting  re- 
plevin for  property  taken  on  attachment  or  execution,  the  object  of 
which  is  to  prevent  the  possession  of  the  officer  from  being  disturbed 
by  the  institution  of  independent  actions,  precludes  the  owner  from 
pursuing  such  remedy  only  so  long  as  the  property  is  in  the  custody 
■of  the  officer.  He  may,  if  he  elects  to  do  so,  postpone  action  until 
after  a  sale  is  made,  and  then  resort  to  his  action  of  replevin  against 
the  purchaser:  Lowenstein  v.  Spalding,  65  Miss.  204,  3  South.  204, 
An  officer  who  seizes  the  wrong  property,  under  valid  process,  or 
Kinder  void  process,  is  liable  to  an  action  of  claim  and  delivery: 
Southern  Ry.  Co.  v.  Sarratt,  58  S.  0.  98,  36  S.  E.  604.  Such  an  ac- 
tion, or  one  to  recover  the  possession  of  personal  property,  lies 
-where  the  property  of  one  has  been  attached  as  that  of  another: 
Wilde  V.  Rawles,  13  Colo.  583,  22  Pac.  897;  Mitchell  v.  Sims,  124 
N.  C.  411,  32  S.  E.  7.35:  Lewis  v.  Birdsey,  19  Or.  164,  26  Pac.  023; 
First  Nat.  Bank  v.  North,  2  S.  Dak.  480,  51  N.  W.  96. 
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Replevin  lies  against  a  sheriff,  in  a  proper  case,  where  he  has 
taken  such  possession  of  property,  by  attachment,  as  is  contem- 
plated by  law.  as,  where  he  has  taken  possession  and  left  a  man 
In  charge  of  the  property,  forbids  persons  from  claiming  the  right 
of  possession,  and  refuses  to  deliver  it  up  on  demand:  Aman  v.  Mott- 
weiler,  Ifi  Ind.  App.  405,  44  N.  B.  63;  and  see  Maxon  v.  Perrott,  17 
Mich.  332,  97  Am.  Dec.  191.  Although  a  statute  has  provided  a 
remedy,  where  property  seized  on  attachment  or  execution  is  claimed 
by  some  person  other  than  the  attachment  or  execution  defendant, 
the  plaintiff  Is  not  restricted  to  it  where  he  brings  replevin  beforet 
notice  of  a  writ  of  attachment,  and  may  continue  his  remedy  by 
replevin,  if  commenced  before  he  received  such  notice:  Patterson  v. 
Snow,  24  Ind.  App.  572,  57  N.  E.  286.  But  one  holding  a  bill  of  sale 
of  goods  to  secure  a  debt  cannot  sustain  replevin  against  a  sheriff 
in  possession  of  the  goods  under  a  levy  of  attachment  against  the 
person  who  gave  the  bill  of  sale:  Seibenbaum  v.  Delanty,  4  Wash. 
596,  30  Pac.  662. 

Replevin  is  sustainable  to  recover  the  possession  of  personal  prop- 
erty taken  by  attachment,  execution,  or  other  legal  process  from  the 
owner,  when  such  property  Is  exempt  from  seizure  by  such  process: 
Wilson  V.  Stripe,  4  G.  Greene,  551,  61  Am.  Dec.  138;  Mills  v.  Pryor, 
65  Ark.  214,  45  S.  W.  850;  Gimble  v.  Ackley,  12  Iowa,  27;  Allen  v. 
Ingram,  39  Fla.  239,  22  South.  Ooi;  note  to  Carpenter  v.  Innes,  25 
Am.  St.  Rep.  257.  Contra,  Prescott  v.  Starkey,  71  Vt.  118,  41  Atl. 
1021.  Claim  and  delivery  are  also  sustainable  for  it:  Wagner  v. 
Olsen,  3  N.  Dak.  69,  54  N.  W.  286;  Linander  v.  Longstafif,  7  S.  Dak. 
157,  63  N.  W.  775.  That  property  attached  is  exempt  from  execu- 
tion may  be  shown  on  motion  to  dissolve  the  attachment  or  to  have 
the  property  released;  but  if  the  party  falls  to  avail  himself  of  such 
motion.  It  does  not  follow  that  his  right  to  tlie  property  under  the 
law  is  forfeited,  or  that  he  is  estopped  from  recovering  It  in  re- 
plevin. A  judgment  and  order  to  sell  property  attached  is  no  bar 
to  an  action  of  replevin  for  the  property,  on  the  ground  that  It  Is 
exempt  from  seizure  and  sale:  Wilson  v.  Stripe,  4  G.  Greene,  551, . 
61  Am.  Dec.  138. 

Property  taken  on  execution  Is  repleviable,  where  the  taking  was 
wrongful:  Bruen  v.  Ogden,  11  N.  J.  L.  370,  20  Am.  Dec.  593;  notes 
to  Dunham  v.  WyckofC,  20  Am.  Dec.  698;  Carpenter  v.  Innes,  25 
Am.  St.  Rep.  256-259;  Muller  v.  Plue,  45  Neb.  701,  64  N.  W.  232; 
Wilson  V.  McQueen,  1  Head,  18;  Clark  v.  Skinner,  20  Johns.  465, 
11  Am.  Dec.  302:  Coughran  v.  Sundback,  9  S.  Dak.  483,  70  N.  W. 
■644.  Thus,  replevin  or  claim  and  delivery  for  personal  property  is 
«ustainable  by  the  owner  against  an  officer  taking  the  same  under 
an  execution  against  a  third  person:  Note  to  Carpenter  v.  Innes,  25 
Am.  St  Rep.  257;  Dunham  v.  Wyckoff,  3  Wend.  280,  20  Am.  Dec. 
095;  Agnew  v.  Wilson,  46  111.  App.  205;  Gallagher  v.  Bishop,  15  Wis. 
SOS,  *276;  Clark  v.  Skinner,  20  Johns.  465,  11  Am.  Dec.  302;  Hoskins 
V.  Robinson,  101    Ky.  667,   42  S.  W.  113.    Replevin   is   sustainable 
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•gainst  a  sheriff  for  property  seized  by  him  under  an  execution,  by 
any  claimant  thereof  other  than  the  execution  debtor:  Planasaii  v. 
Wheten,  31  N.  B.  295;  Hoeken  v.  Doucett,  31  N.  B.  369;  and  by 
him  when  the  property  is  exempt:  Wilson  v.  McQueen,  1  Head,  16; 
Whitney  v.  Swensen,  48  Minn.  337,  45  N.  W.  337;  note  to  Carpenter 
V.  Innes,  25  Am.  St.  Rep.  257.  Replevin  lies  to  recover  the  posses- 
sion of  property  taken  by  virtue  of  an  execution  on  a  void  judg- 
ment: MiUller  V.  Plue,  45  Neb.  701,  64  N.  W.  232.  So.  one  whose 
goods,  in  the  hands  of  his  agent,  are  seized  by  a  sheriff  under  an 
execution  against  the  agent,  can  sustain  replevin  for  them  against 
such  sheriff:  Clark  v.  Skinner,  20  Johns.  465,  11  Am.  Dec.  302.  A 
mortgagee  or  pledgee  who  takes  possession  of  the  chattels  mort- 
gaged or  pledged  before  any  other  lien  attaches  thereto,  or  who  is 
entitled  to  their  possession,  can  sustain  replevin  therefor  as  against 
attachment  or  execution  creditors:  Prouty  v.  Barlow,  74  Minn.  130, 
76  N.  W.  946;  Coughran  v.  Sundback,  9  S.  Dak.  483,  70  N.  W.  644; 
Smith  V.  Koenig,  57  N.  J.  L.  486,  31  Atl.  979.  To  assert,  however, 
that  the  lien  of  a  mortgage  still  exists  after  payment  of  the  mort- 
gage debt  is  a  fraud  on  the  mortgagor's  execution  creditors,  and 
they  may  levy  upon  the  property  without  making  the  levying  officer 
liable  in  replevin  for  the  return  of  the  property  to  the  mortgagee: 
Mueller  v.  Provo,  80  Mich.  475,  20  Am.  St.  Rep.  525,  45  N.  W.  498. 
In  Michigan,  an  owner  of  personal  property  can  sustain  replevin, 
without  prior  demand,  against  an  officer  who  has  taken  it  under 
attachment  or  execution  against  a  third  person  in  whose  possession 
it  was  found:  Hopkins  v.  Bishop,  91  Mich.  328,  30  Am.  St.  Rep. 
480,  51  N.  W.  902.  It  has  been  held  in  a  number  of  the  state  coui-ts- 
that  replevin  can  be  sustained  in  a  state  court  against  a  United 
States  marshal  to  recover  goods  seized  by  him  on  attachment,  or 
execution,  or  on  mesne  or  final  process  issued  from  a  United  States 
court,  when  the  goods  belong  to  some  other  person  than  the  defend- 
ant named  in  the  writ:  See  the  monograpliic  note  to  Cai-penter 
V.  Innes,  25  Am.  St.  Rep.  259,  on  replevin  against  officer.  But  Free- 
man V.  Howe,  24  How.  450,  to  the  contrary,  was  followed  in  Krip- 
pendorf  v.  Hyde,  110  U.  S.  276,  5  Sup.  Ct.  Rep.  27,  holding  that  the 
claimant,  in  such  a  case  has  no  adequate  remedy  against  the  mar- 
shal in  the  state  court:  See,  also,  Covell  v.  Heyman,  111  U.  S.  176, 
4  Sup.  Ct  Rep.  355,  affirming  Krippendorf  v.  Hyde,  110  U.  S.  276, 
4  Sup.  Ct.  Rep.  27.  That  a  remedy  affecting  the  custody  of  the 
property,  such  as  replevin,  is  exclusively  within  the  jurisdiction  of 
the  federal  court,  see  Munson  v.  Harroun,  34  111.  422,  85  Am.  Dec. 
816.  That  cross-replevin  cannot  be  maintained,  see  Hagan  v.  Deuell, 
24  Ark.  216,  88  Am.  Dec.  769;  Simon  v.  Leland,  105  Mich.  226,  63 
N.  W.  76.  In  Relley  v.  Haynes,  38  Kan.  259,  6  Am.  St  Rep.  737, 
16  Pac.  440,  It  Is  held  that  replevin  may  be  maintained  against  a 
sheriff  who  holds  property  by  virtue  of  a  writ  in  another  action  of 
replevin  then  pending  and  undetermined,  and  also  against  the  plain- 
tiff in  such  suit,  where  the  plaintiff  in  the  latter  suit  is  not  a  party 
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to  the  first;  but  In  Welter  v.  Jacobsen,  7  N.  Dak.  32,  66  Am.  St 
Eep.  6.S2,  73  N.  W.  65,  it  is  held  that,  if  a  sheriff  is  already  iu  pos- 
session of  property  talten  by  him  in  proceedings  in  an  action  of 
replevin,  a  second  replevin  suit  cannot  be  maintained  against  him 
for  the  same  property  by  a  stranger  to  the  first  action.  Replevin 
l8,  however,  sustainable  against  a  sheriff  after  it  has  become  his 
duty  to  deliver  the  property  talten  by  him  under  a  writ  of  replevin 
to  one  of  the  parties  in  that  suit,  and  he  fails,  after  a  reasonable 
time,  to  malse  such  delivery:  Welter  v.  Jacobsen,  7  N.  Dak.  32,  66 
Am.  St.  Rep.  632,  73  N.  W.  65. 

It  hardly  needs  any  citation  of  authority  to  show  that  property 
in  the  custody  of  the  law  is  not  repleviable:  Lemp  v.  FuUerton,  83 
Iowa.  192,  48  N.  W.  1034;  Welter  v.  Jacobsen,  7  N.  Dak.  32,  66  Am. 
St.  Rep.  632,  73  N.  W.  65;  Oovell  v.  Hey  man.  111  U.  S.  176, 
4  Sup.  Ct.  Rep.  355;  Lewis  v.  Buck,  7  Minn.  104,  82  Am,  Dec. 
73.  Thus,  that  property  is  In  the  possession  of  a  United  States 
marshal  by  virtue  of  process  of  a  United  States  court  is  an 
impregnable  defense  to  an  action  of  replevin  of  the  same  prop- 
erty in  a  state  court:  Booth  v.  Ableman,  16  Wis.  460,  84  Am. 
Dec.  711.  And  property  In  the  hands  of  an  officer  in  a  replevin  suit 
is  in  the  custody  of  the  law,  and  any  attempt  to  wrest  such  posses- 
sion from  the  officer  by  means  of  another  action  of  replevin  is  a  con- 
tempt of  court:  Welter  v.  Jacobsen,  7  N.  Dak.  32,  66  Am.  St.  Rep. 
632,  73  N.  W.  65.  But  property  wrongfully  seized  by  an  officer,  on 
attachment,  execution,  or  other  process,  is  not  in  the  custody  of  the 
law  and  is  therefore  repleviable:  Bruen  v.  Ogden,  11  N.  J.  L.  370, 
20  Am.  Dec.  593;  Gilman  v.  Williams,  7  Wis.  329,  76  Am.  Dec.  219; 
as  where  the  property  of  one  has  been  taken  on  a  writ  against  an- 
other: Bruen  v.  Ogden,  11  N.  J.  L.  370,  20  Am.  Dec.  593.  The  maxim 
that  replevin  does  not  lie  for  goods  In  the  custody  of  the  law  applies 
only  to  cases  where  the  seizure  of  the  law  was  rightful,  and  upon 
a  valid  and  sufficient  process:  Wilde  v.  Rawles,  13  Colo.  583,  22 
Pac.  897;  Read  v.  Bfayton,  143  N.  Y.  342,  38  N.  E.  261;  Scott  v.  Mc- 
Graw,  3  Wash.  675,  29  Pac.  260;  and  see  Dunham  v.  Wyckoff,  3 
Wend.  280,  20  Am.  Dec.  695.  The  rule  of  the  common  law,  that 
property  levied  on  under  execution  is  In  custodia  legis,  and  cannot 
therefore  be  replevied  from  the  possession  of  the  levying  officer,  has 
been  much  modified  in  many  states  by  statutes  and  codes  of  pro- 
cedure, which  permit  this  remedy  to  a  stranger  to  the  writ  whose 
property  has  been  levied  on,  and  in  many  states  to  the  execution 
defendant  also,  whose  exempt  property  has  been  taken,  "and  even 
in  the  absence  of  statutes  of  this  kind,  logic  and  law  would  permit 
this  remedy  to  the  debtor^':  See  extended  note  to  Van  Dresor  v. 
King,  75  Am.  Dec.  646.  The  lawful  possession  of  an  assignee  for 
the  benefit  of  creditors  Is  not  the  custody  of  the  law,  and  replevin 
is  sustainable  for  the  possession  of  property  in  his  hands:  Matthews 
V.  Ott,  87  Wis.  399.  .^S  N.  W.  774.  If  the  possession  of  a  stolen 
horse,  taken  from  a  defendant  charged  with  larceny,  is  relinquished 
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by  a  constable,  upon  the  court's  ordering  the  horse  to  be  delivered 
to  the  defendant  upon  the  execution  of  a  certain  bond,  with  a  pen- 
alty, the  horse  Is  not  in  the  custody  of  the  law  and  may  be  re- 
plevied: Byrne  v.  Byrne,  89  Wis.  659,  62  N.  W.  413.  So,  if  the  de- 
fendants have  replevied  property  from  a  third  person,  and  it  has 
been  delivered  Into  their  possession  upon  their  giving  a  bond,  the 
plaintiff  may  replevy  it  out  of  their  hands  before  the  settlement  of 
their  suit  with  the  third  party,  if  the  plaintiff  was  not  a  party  to 
that  suit,  as  the  property  is  not  in  the  custody  of  the  law:  Hagan 
V.  Deuell,  24  Ark.  216,  88  Am.  Dec.  709. 

If  chattels  are  fraudulently  purchased  and  detained,  the  vendor 
may  rescind  the  sale  and  recover  possession  of  them  by  replevin: 
McKinney  v.  First  Nat  Bank,  36  Neb.  629,  54  N.  W.  963;  Hammond 
V.  Lynes,  21  Fla.  118;  Gary  v.  Samuel,  1  HiU,  311,  37  Am.  Dec.  323; 
Neff  V.  Landls,  110  Pa.  St  204,  1  Atl.  177;  Root  v.  French,  13  Wend. 
570,  28  Am.  Dec.  482;  Sleeper  v.  Davis,  64  N.  H.  59,  10  Am.  St.  Rep. 
377,  6  Atl.  201;  Scott  v.  McGraw,  3  Wash.  675,  29  Pac.  260;  Gulledge 
V.  Slayden  etc.  Mills,  75  Miss.  297,  22  South.  952;  Field  v.  Morse, 
54  Neb.  789,  75  N.  W.  58;  Farrand  etc.  Organ  Co.  v.  Methodist 
Church,  17  Utah,  469,  54  Pac.  818;  18  Utah,  29,  54  Pac.  818;  without 
demand:  Hall  v.  Gilmore,  40  Me.  578;  Burnham  v.  Bllmore,  66  Mo. 
App.  617;  Thayer  v.  Turner,  8  Met  550;  Farwell  v.  Hanchett  120 
111.  573.  11  N.  B.  875;  Parrish  v.  Thurston,  87  Ind.  437.  And  this 
right  passes  to  the  vendor's  assignee:  Reeder  etc.  Shoe  Co.  v.  Pry- 
linski,  102  Mich.  468,  60  N.  W.  969.  When  a  vendor  of  goods  and 
chattels  is  induced,  by  fraudulent  means,  to  part  with  his  property 
under  color  of  a  contract  of  purchase,  no  title  passes  to  the  fraudu- 
lent vendee,  according  to  some  of  the  authorities,  even  though  de- 
livery is  made;  and  execution  creditors,  or  purchasers,  or  mortgagees 
from  the  fraudulent  vendee  do  not  acquire  a  title  superior  to  that 
of  the  original  vendor,  unless  they  are  purchasers  or  mortgagees  iu 
good  faith  and  for  a  valuable  consideration:  Williamson  v.  New 
Jersey  etc.  R.  R.  Co.,  29  N.  J.  Bq.  311.  Hence,  the  rule  is,  that  the 
seller  of  goods  bought  fraudulently  may  rescind  the  sale  and  replevy 
them  wherever  found,  except. In  the  hands  of  an  innocent  purchaser 
for  value,  without  notice:  Hacker  v.  Munroe,  176  111.  384,  52  N.  E. 
12;  Williamson  v.  New  Jersey  etc.  R.  R.  Co.,  29  N.  J.  Bq.  311;  Staver 
etc.  Mfg.  Co.  V.  Coe,  49  111.  App.  426;  Weed  v.  Page,  7  Wis.  503; 
Swafford  etc.  Co.  v.  Jacobs,  66  Mo.  App.  362;  and,  where  the  stat- 
ute requires  the  contract  to  be  recorded,  the  seller  may  replevy  the 
property  In  the  hands  of  an  Innocent  transferee  unless  the  contract 
Is  recorded:  Lee  etc.  Furniture  Co.  v.  Oram,  63  Conn.  433,  28  AtL 
640.  The  seller  of  goods  bought  fraudulently  may,  It  has  been  held, 
replevy  them  from  the  fraudulent  vendee's  bona  fide  pledgee:  Rod- 
llCf  V.  Dalllnger,  141  Mass.  1,  55  Am.  Rep.  439,  4  N.  E.  805.  He  may 
sustain  replevin  for  them  against  the  fraudulent  vendee's  assignee 
for  the  benefit  of  creditors:  Farley  v.  Lincoln,  51  N.  H.  577,  12  Am. 
Rep.  182;  Burnham  v.  Bllmore,  66  Mo.  App.  617;  or  against  the  ven- 
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dee's  mortgagee:  M<ahoney  v.  Gano,  2  Ind.  App.  107,  27  N.  B.  815; 
or  apainst  a  purchaser  from  the  vendee  who  was  a  conspirator  In 
the  fraud,  or  who  had  notice  of  It:  Manning  v.  Albee,  14  Allen,  7» 
92  Am.  Dec.  736. 

If  goods  are  fraudulently  sold  by  a  carrier,  without  delivery,  It 
Beems  that  trespass  or  replevin  in  the  oepit  will  lie  by  the  owner 
against  the  purchaser,  although  he  bought  the  property  In  good 
faith:  Ely  v.  Ehle,  3  N.  Y.  506.  Trespass,  replevin,  or  trover  may 
be  sustained  by  a  vendor  whose  goods  have  been  obtained  from  bim 
by  a  fraudulent  purchase:  Gary  v.  Hotailing,  1  Hill,  311,  37  Am. 
Dec.  323.  Compare  the  extended  note  to  Thurston  v.  Blanchard,  33 
Am.  Dec.  702-711,  showing  when  a  vendor  may  reclaim  goods  fraudu- 
lently purchased.  If  the  vendor,  in  such  cases,  has  received  noth- 
ing of  value,  the  bringing  of  an  action  to  reclaim  the  property  is 
ordinarily  a  sufficient  disaffirmance  of  the  contract:  Mahoney  v. 
jSano,  2  Ind.  App.  107,  27  N.  E.  315;  but  where  he  has  received  some- 
thing of  value,  such  as  earnest  or  other  money  from  the  purchaser, 
the  authorities  are  divided  upon  the  question  as  to  whether  he  must 
return,  or  offer  to  return,  it,  as  a  condition  precedent  to  the  com- 
mencement of  a  replevin  suit.  That  he  must  do  so,  see  Thompson 
T.  Peck,  115  Ind.  512,  18  N.  B.  16;  Moriarity  v.  Stoffernan,  80  lU. 
528;  Weed  v.  Page,  7  Wis.  503;  Gittings  v.  Carter,  49  Iowa,  338;  Wil- 
bur V.  Flood,  IB  Mich.  40,  93  Am.  Dec.  203;  Parrish  v.  Thurston, 
87  Ind.  437;  Guckenheimer  v.  Angevine,  81  N.  Y.  396;  Doane  v.  Lock- 
wood,  115  IlL  490,  4  N.  B.  500;  Farwell  v.  Hanchett,  120  IlL  673,  11 
N.  E.  875.  This  view  seems  to  be  supported  by  the  weight  of  au- 
thority, but  there  are  numerous  cases  to  the  contrary:  Bush  v.  Ben- 
der, 113  Pa.  St  94,  4  Atl.  213;  Sloane  v.  Shiffer,  156  Pa,  SL  59,  27  AtL 
C7;  Schofield  v.  ShifEer,  156  Pa.  SL  65,  27  AtL  69;  Sisson  v.  Hill,  18 
R.  I.  212,  26  Atl.  196;  Warner  v.  Vallily,  13  R.  I.  483;  Parrand  etc. 
Organ  Co.  v.  Methodist  Church,  17  Utah,  469,  54  Pac  818;  18  Utah, 
29,  54  Pac  818;  John  V.  Farwell  Co.  v.  HUton,  84  Fed.  293.  See, 
also,  Henry  L.  Crane  Boot  etc.  Co.  v.  lYentman,  34  Fed.  620;  Zncker 
y.  Karpeles,  88  Mich.  413,  50  N.  W.  378. 

The  rule,  however,  that  requires  a  return  or  offer  to  return  what 
the  vendor  has  received  under  the  contract  is  whoUy  an  equitable 
one,  and  impossible  or  unreasonable  things,  which  do  not  tend  to 
accomplish  equity  In  the  particular  transaction,  are  not  required: 
Sloane  v.  Shiffer,  156  Pa,  St.  59,  27  AtL  69.  The  tender  of  a  worth- 
less note  would  be  unnecessary:  Pangborn  v.  Ruemenapp,  74  Mich. 
672,  42  N.  W.  78;  especially  if  the  purchaser  cannot  be  found:  Man- 
ning V.  Albee,  11  Allen,  520;  and  the  production  of  any  note  upon 
the  trial  Is  probably  sufficient:  Nichols  v.  Michael,  23  N.  Y.  264,  80 
Am.  Dec.  259.  Where  a  sale  of  property  has  been  induced  by  fraud, 
the  defrauded  party  may,  upon  discovery  of  the  fraud,  rescind  the 
contract  and  maintain  replevin  for  the  property,  without  returning 
property  received  by  him,  when  such  return  Is  Impossible,  or  where 
the  party  guilty  of  the  fraud  has,  by  his  own  act,  put  it  out  of  the 
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power  of  the  plalntiflf  to  make  such  return:  Faulkner  v.  Klamp,  16 
Neb,  174,  20  N.  W.  220.  A  seller  of  goods  bought  fraudulently  may 
also  replevy  them  from  the  vendee's  attaching  creditors:  Bufflugton 
V.  Gerrish,  15  Mass.  156,  8  Am.  Dec.  97;  Depew  v.  Beakes,  16  App. 
Dlv.  631,  44  N.  Y.  Supp.  774;  especially  where  the  attachment  Is 
fraudulent:  Oralg  v.  California  Vineyard  Co.,  30  Or.  43,  46  Pac.  421; 
but  In  New  York,  it  is  held  that  a  sale  of  goods  induced  by  fraud 
to  not  void,  but  voidable  only;  that  the  title  and  possession  pass  to 
the  purchaser  by  the  sale  and  delivery,  notwithstanding  the  fraud, 
subject,  however,  to  the  right  of  the  vendor  to  rescind  the  contract. 
If  he  80  elects;  and  that  if  they  are  seized  on  attachment  or  execu- 
tion against  the  purchaser  prior  to  rescission,  an  action  of  replevin 
to  recover  tbem  is  not  maintainable:  See  the  principal  case;  Wise  v. 
Grant,  140  N.  Y.  593,  85  N.  B.  1078;  Pinckney  v.  Darling,  3  App. 
Dlv.  553,  38  N.  Y.  Supp.  411;  affirmed  In  same  case,  158  N.  Y.  728, 
53  N.  E.  1130;  and  see  Weed  v.  Page,  7  Wis.  503.  In  Scott  v.  Mc- 
Graw,  3  Wash.  675,  29  Pac.  260,  it  is  held  that  the  rescission  of  the 
sale  on  the  ground  of  fraud  may  be  made  by  the  vendor  subsequent 
to  the  property's  coming  into  the  custody  of  the  sheriff. 

Pleading,  Proof,  and  Practice. — In  replevin,  and  In  the  action  under 
the  code,  to  recover  the  possession  of  chattels  wrongfully  detained, 
the  plaintiff  must,  in  order  to  recover,  have  a  general  or  special 
property  In  the  chattels  together  with  the  right  of  possession,  and 
the  declaration  must  show  this  fact.  A  mere  allegation  that  he  Is 
"entitled  to  the  possession"  Is  not  enough:  Pattison  v.  Adams,  7  Hill, 
126,  42  Am.  Dec.  59,  and  note.  A  complaint.  In  an  action  under 
the  code,  to  recover  the  possession  of  personal  property  is  sufficient, 
without  any  allegation  of  demand  and  refusal,  where  It  merely  al- 
leges that  the  same  is  the  property  of  the  plalntifiC,  and  that  the 
defendant  has  become  possessed  of  and  wrongfully  detains  It;  and 
under  an  allegation  that  the  defendant  "wrongfully  detains,"  the 
plaintiff  may  prove,  in  such  an  action,  either  a  wrongful  taking,  a 
demand  and  refusal,  or  facts  which  render  a  demand  unnecessary 
where  the  original  taking  was  lawful.  Proof  of  any  facts  showing 
that  the  property  was  wrongfully  detained  at  the  time  of  the  com- 
mencement of  the  action  will  satisfy  the  allegation  of  the  com- 
plaint, and  entitle  the  plaintiff  to  recover:  Oleson  v.  Merrill,  20  Wis. 
462,  91  Am.  Dec.  428.  The  defendant,  in  an  action  of  replevin,  can 
prev.Til  only  when  it  appears  that  he  is  entitled  to  a  return  of  the 
property,  and  that  can  only  be  when  it  appears  that  his  right  Is 
sur-erlor  to  that  of  tlie  plaintiff.  The  plaintiff  is  entitled  to  recover 
the  property  as  against  anyone  who  cannot  show  a  better  right  to 
it:  Lewis  v.  Birdsey,  19  Or.  164,  26  Pac.  62a  Replevin  for  property 
wrongfully  detained  Is  not  sustainable,  without  proof  of  the  wrong- 
ful detention,  where  the  defendant  came  lawfully  into  possession  of 
the  property;  and  a  previous  demand  must  be  proved  before  suit, 
where  there  lias  been  no  wrongful  conversion  by  the  defniulant: 
Adams  v.  Wood,  51  Mich.  413,  15  N.  W.  788.    If  the  plaintiff  has  a 
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cause  of  action  tor  the  wrongful  taking  of  property,  and  also  for 
its  wrongful  detention,  he  may  waive  the  former  and  sue  for  the 
latter,  the  same  as  before  the  code:  Oleson  t.  Merrill,  20  Wis.  462, 
01  Am.  Dec.  428.  Proof  of  a  wrongful  takln^r,  or  of  a  subsequent 
wrongful  conversion  in  case  the  defendant's  ix>ssession  was  rightful 
in  its  inception,  will  support  a  complaint  in  replevin  for  a  wrongful 
detention  without  proof  of  a  demand  before  suit:  Guthrie  v.  Olson,  44 
Minn.  404.  While  a  defendant,  in  replevin,  is  not  entitled  to  a  re- 
turn of  the  property  unless  he  demands  it,  his  answer  may  be 
amended  at  any  stage  of  the  case,  and  when  the  plaintiCC  has  ob- 
tained possession,  such  a  demand  in  the  answw  will  form  a  basis 
upon  which  a  proper  Judgment  may  be  entered:  Aultman  etc.  Co. 
V.  O'Dowd,  73  Minn.  58,  72  Am.  St.  Rep.  603,  75  N.  W.  756.  It  Is 
no  defense  to  an  action  of  replevin  against  one  who  has  obtained 
the  possession  of  the  plaintiCE's  property  without  right  that  the  de- 
fendant has  transferred  the  possession,  either  before  or  after  the 
commencement  of  the  suit:  Helman  v.  Withers,  3  Ind.  App.  532,  50 
Am.  St  Rep.  295,  30  N.  E.  5.  In  replevin  for  a  wrongful  taking 
and  unlawful  detention,  the  venue  is  in  the  county  where  such  tak- 
ing and  detention  occurred:  Woodward  t.  Edmunds,  20  Utah,  118, 
57  Pac.  84& 


FOX    V.    MOHAWK  AND   HUDSON-  RIVEB  HUMANE 

SOCIETY. 
[165  N.  Y.  517,  59  N.  B.  353.] 

CONSTITUTIONAL  LAW— LICENSE  PEE  FOR  DOGS.— A 

STATUTE  which  provides  that  every  person  who  owns  or  harbors 
dogs  within  the  limits  of  any  city  having  a  specified  population  in 
which  there  exists,  or  may  hereafter  exist,  an  incorporated  society  for 
the  prevention  of  cruelty  to  animals,  shall  procure  a  yearly  license  for 
each  animal  and  pay  the  sum  of  one  dollar  therefor  to  such  society; 
that  dogs  not  licensed  according  to  the  provisions  of  the  act  shall 
be  seized  and,  if  not  redeemed  within  forty-eight  hours,  destroyed  or 
otherwise  disposed  of  at  the  discretion  of  the  society;  and  that  the 
license  fees  are  to  be  used  by  the  society  toward  defraying  the 
cost  of  carrying  out  the  provisions  of  the  statute  and  maintaining 
a  shelter  for  lost,  strayed,  or  homeless  animals,  "and  for  Us  own 
purposes,"  Is  unconstltutionol  so  far  as  It  requires  the  owner  of  a 
dog  to  pay  a  license  fee  to  the  society  for  its  own  use. 

CONSTITUTIONAL  LAW— LICENSE  PEE  POR  DOGS- 
PUBLIC  MONEYS— GIFTS  OF.— License  fees  required  by  statute 
of  one  who  owns  or  harbors  dogs  are  public  moneys,  and  their  ap- 
propriation by  the  statute  to  a  society  organized  by  the  voluntary 
action  of  individuals  alone,  violates  that  section  of  the  constitution 
which  prohibits  gifts  of  money  to,  or  in  aid  of,  any  association,  cor- 
poration, or  private  undertaking. 

CONSTITUTIONAL  LAW  — OWNING  OR  HARBORTXG 
DOGS— EXCLUSIVE  PRIVILEGE.— As  the  statute  providing  for 
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the  incorporation  of  societies  for  the  prevention  of  cruelty  to  ani- 
mals permits  tlie  incorporation  of  but  one  society  In  a  county,  an- 
other statute,  so  far  as  it  empowers  such  a  society  to  appropriate, 
harbor,  and  Iceep  dogs  without  paying  any  license  fee  therefor, 
while  every  other  citizen  is  obliged  to  pay  such  license  fee,  is  un- 
constitutional,  for  the  reason  that  it  grants  an  exclusive  privilege 
and  immunity  forbidden  by  the  constitution. 

Q.  B.  Wellington,  for  the  appellant. 

J.  S.  Frost  and  L.  C.  Warner,  for  the  respondent, 

David  B.  Hill  and  John  L.  Cadwalader,  for  several  societies 
interested  in  the  questions  involved. 

*****  CULLEN,  J.  This  action  was  brought  to  restrain  the 
defendant  from  killing,  disposing  of,  or  interfering  with  the 
plaintiff's  dogs,  he  having  refused  to  pay  the  license  fee  pre- 
scribed by  chapter  448  of  the  Laws  of  1896,  entitled  "An  act  for 
the  prevention  of  cruelty  to  animals  and  empowering  certain 
societies  for  the  prevention  of  cruelty  to  animals  to  do  certain 
things."  The  defendant  was  formed  by  the  consolidation  of 
a  society  for  the  prevention  of  cruelty  to  children  with  one  for 
the  prevention  of  cruelty  to  animals,  and  was  vested  with  all 
the  powers  of  each  association:  Laws  1894,  c.  292.  The  de- 
fendant in  its  answer  pleaded  its  corporate  organization  and 
its  power  and  authority  under  the  statute  of  1896,  and  upon 
the  trial  admitted  its  intent  to  seize  the  plaintiff's  dogs  for 
nonpayment  of  license  fees.  The  sole  question  involved  in 
the  case  is  the  constitutionality  of  the  provisions  of  this  statute. 
No  objection  has  been  made  to  the  mode  of  procedure  adopted, 
nor  to  the  plaintiff's  right  to  maintain  the  action  and  we  shall 
raise  none.  The  court  at  special  term  held  the  statute  valid  and 
rendered  judgment  for  the  defendant.  The  appellate  division 
reversed  the  judgment  below  and  granted  a  new  trial,  and  from 
.the  order  of  reversal  the  defendant  has  appealed  to  this  court 
:  The  statute  of  1896  provides  that  every  person  who  owns  or 
narborsdogs  within  the  limits  of  any  city  having  a  specified  popu- 
lation, in  which  there  exists,  or  may  thereafter  exist,  an  ia- 
corporated  society  for  the  prevention  of  cruelty  to  animals,  shall 
procure  a  yearly  license  for  each  animal  and  pay  the  sum  of 
one  dollar  therefor  to  such  society.  Dogs  not  licensed  accord- 
ing to  the  provisions  of  the  act  shall  be  seized,  and,  if  not  re- 
deemed within  forty-eight  hours,  destroyed  or  othervrise  dis- 
posed of  at  the  discretion  of  the  society.  The  license  fees  are 
to  be  used  by  the  society  toward  defraying  the  cost  of  carrying 
out  the  provisions  of  the  statute  and  maintaining  a  shelter  for 
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lost,  strayed,  or  homeless  animals,  "and  for  its  own  purposes." 
The  learned  appellate  division  held  this  legislation  void  on  two 
grounds :  1.  That  the  direction  for  the  summary  destruction  or 
appropriation  of  the  dog  without  notice  **^  to  the  owner  was 
taking  the  property  of  such  owner  without  due  process  of  law ; 
2.  That  the  act  assumed  to  vest  in  the  defendant,  a  private  cor- 
poration, the  execution  of  certain  police  powers  of  the  state,  and, 
in  effect,  to  constitute  it  a  public  officer.  We  are  of  opinion  that 
the  decision  below  cannot  be  upheld  on  either  of  these  grounds. 
Under  any  circumstances,  there  is  but  a  qualified  property  in 
dogs,  cats,  and  similar  animak,  and,  in  fact,  there  may  be  said 
to  be  no  property  in  them  as  against  the  police  power  of  the  state. 
In  Sentell  v.  New  Orleans  etc.  R.  E.  Co.,  166  U.  S.  698,  17  Sup. 
Ct.  Rep.  693,  the  supreme  court  of  the  United  States  upheld  the 
constitutionality  of  a  statute  of  the  state  of  Louisiana,  which 
provided  that  no  dog  should  be  entitled  to  the  protection  of  the 
law  unless  it  should  have  been  placed  on  the  assessment-rolls,  and 
that  the  owner  should  not  recover  for  injuries  done  to  the  dog 
in  any  civil  action  beyond  the  value  fixed  by  him  on  the  assess- 
ment-roll, which  statute  was  challenged  as  depriving  the  owner 
of  property  without  due  process  of  law  in  contravention  of  the 
fourteenth  amendment  of  the  federal  constitution.  In  the  opin- 
ion there  delivered  will  be  found  a  review  of  the  common  law  on 
the  subject  of  dogs  and  of  the  legislation  of  the  various  states 
and  the  decisions  of  the  state  courts  on  the  same  subject  Such 
legislation  and  decisions  are  in  substantial  harmony.  In  Blair 
V.  Forehand,  100  Mass.  136,  97  Am.  Dec.  82,  1  Am.  Rep.  94,  a 
statute  authorizing  the  summary  destruction  of  dogs  not  li- 
censed and  collared  according  to  the  provisions  of  the  statute 
was  held  valid  and  constitutional.  It  was  there  said:  "Dogs 
have  always  been  held  by  the  American  courts  to  be  entitled  to 
less  legal  regard  and  protection  than  more  harmless  and  useful 
domestic  animals."  In  Morewood  v.  Wakefield,  133  Mass.  240, 
a  statute  which  authorized  any  person  to  kill  a  dog  which  had 
no  collar  on,  even  though  licensed,  was  upheld.  The  decisions 
in  Morey  v.  Brown,  42  N.  H.  373,  Tenney  v.  Lena,  16  Wis.  666, 
Mitchell  V.  Williams,  27  Ind.  62,  Ex  parte  Cooper,  3  Tex.  App. 
489,  30  Am.  Rep.  152,  Jenkins  v.  Ballantyne,  8  Utah,  245,  30 
Pac.  760,  are  to  the  same  effect  Nor  is  the  rule  in  this  state 
different  In  Mullaly  v.  People,  86  N.  Y.  365,  it  was  held  that 
**^  dogs  are  the  subject  of  larceny,  the  decision  proceeding  oa 
the  ground  that  the  Revised  Statutes  had  changed  the  common- 
law  rule  to  the  contrary,  and  reeognized  dogs  as  property  by 
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providing  for  their  taxation.  But  the  proposition  that  there  is 
property  in  a  dog  as  against  a  wrongdoer  is  very  different  from 
the  proposition  that  an  owner  has  the  same  right  of  property 
in  a  dog  as  against  the  police  power  of  the  state  which  he  has 
in  useful  domestic  animals.  The  same  title  of  the  Eevised  Stat- 
utes that  directed  the  taxation  of  dogs  (title  17,  chapter  20, 
part  1)  authorized  any  person  to  kill  a  dog  so  taxed  unless  the 
tax  was  paid  within  five  days  after  demand  (section  6)  or  anf 
dog  which  he  might  see  chasing,  worrying,  or  wounding  any 
fiheep:  Sec.  15.  This  last  provision  was  but  a  re-enactment  of 
previous  legislation:  1  Rev.  Laws,  sees.  1,  7,  p.  169.  Summary 
confiscation  of  this  character,  without  judicial  process,  would, 
in  the  case  of  domestic  animals  such  as  horses,  oxen,  and  the 
like,  even  though  those  animals  were  trespassing,  be  unconstitu- 
tional :  Rockwell  v.  Nearing,  35  N".  Y.  302 ;  but  the  legislation 
regarding  dogs,  though  it  has  stood  on  the  statute  books  for 
nearly  a  century,  has  never  been  questioned.  Nor  if  the  statute 
is  not  condemned  for  other  reasons  do  we  think  it  presents  a 
case  of  the  delegation  of  governmental  power  to  a  private  cor- 
poration. As  unlicensed  dogs  have  been  so  long  subject  to  de- 
struction by  every  person,  the  authority  given  to  the  officers  or 
agents  of  the  defendant  to  kill  such  dogs  is  neither  greater  nor 
less  than  that  conferred  on  other  citizens. 

We  think,  however,  that  the  statute  is  unconstitutional  so  far 
as  it  requires  the  owner  of  a  dog  to  pay  a  license  fee  to  the  de- 
fendant for  its  own  use.  In  People  v.  Murray,  149  N.  Y.  374, 
44  N.  E.  146,  the  question  was  as  to  the  validity  of  the  liquor 
tax  law,  which  was  assailed  as  directing  an  appropriation  of 
public  money  for  local  purposes,  and  as  not  having  been  passed 
by  a  two-thirds  vote  of  the  legislature,  as  required  by  section 
20,  article  3,  of  the  constitution  of  the  state.  The  statute  was 
upheld  on  the  ground  that  the  term  "public  money  was  used  in 
this  section  of  the  constitution  ^^^  in  the  narrow,  restricted  sense 
of  meaning  money  of  the  state  at  large,  in  contradistinction  from 
moneys  raised  for  local  governmental  purposes.  Judge  An- 
drews, in  delivering  the  opinion  in  that  case,  wrote  of  license 
fees:  "In  a  strict  and  accurate  sense  they  were  public  moneys. 
No  exaction  can  be  lawfully  made  of  a  citizen  by  way  of  tax,  im- 
post, or  excise,  except  under  authority  of  the  legislature,  and 
the  product  of  such  imposition  is  public  money."  The  correct- 
ness of  this  doctrine  is  too  clear  to  be  questioned.  The  appro- 
priation of  public  money  for  other  than  strictly  governmental 
purposes,  and  its  expenditure  through  other  than  official  chan- 
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nels,  have  been  most  carefully  limited  by  article  8  of  the  con- 
stitution.    By  section  9  it  is  prescribed:  "Neither  the  credit 
nor  the  money  of  the  state  shall  be  given  or  loaned  to  or  in  aid 
of  any  association,  corporation,  or  private  undertaking.     This 
section  shall  not,  however,  prevent  the  legislatiire  from  making 
such  provision  for  the  education  and  support  of  the  blind,  the 
deaf  and  dumb,  and  juvenile  delinquents,  as  to  it  may  seem  - 
proper."     By  section  10 :  "No  county,  city,  town,  or  village  shalL/ 
hereafter  give  any  money  or  property,  or  loan  its  money  or  creditf 
to  or  in  aid  of  any  individual,  association,  or  corporation.  .... 
This  section  shall  not  prevent  such  county,  city,  town,  or  village 
from  making  such  provision  for  the  aid  or  support  of  its  poor 
as  may  be  authorized  by  law.*'     Section  14  provides;  "Nothing 
in  this  constitution  contained  shall  prevent  the  legislature  from 
making  such  provision  for  the  education  and  support  of  the 
blind,  the  deaf  and  dimib,  and  juvenile  delinquents  as  to  it 
may  seem  proper;  or  prevent  any  county,  city,  town,  or  village 
from  providing  for  the  care,  support,  maintenance,  and  secular 
education  of  inmates  of  orphan  asylums,  homes  for  dependent 
■children,  or  correctional  institutions,  whether  under  public  or 
private  control.     Payments  by  counties,  cities,  towns,  and  vil- 
lages" for  these  purposes  "may  be  authorized,  but  shall  not  be 
required  by  the  legislature."    By  this  comprehensive  enumera- 
tion of  money  of  the  state,  of  a  county,  cily,  town,  and  village, 
it  is  plain  that  the  constitution  meant  to  include  '^^^  all  public 
moneys  which  are  raised  in  any  manner  throughout  the  state  as 
an  exaction  from  the  citizen  by  the  taxing  or  licensing  power  of 
government.     Pecuniary  penalties  for  offenses  are  not  imposed 
under  either  the  taxing  or  licensing  power  of  the  state,  and 
probably  woidd  not  fall  within  these  constitutional  restrictions 
as  to  public  money.     So  little  vested  right  of  property  is  there 
in  a  penalty  that  in  a  civil  case  it  may  be  taken  away  by  the  re- 
peal of  the  statute  at  any  time  before  judgment  (Coolers  Con- 
stitutional  Limitations,  383;    People  v.  Livingston,  6    Wend. 
526),  and  in  criminal  cases  also  by  pardon.     Authority  to  apply 
public  moneys  for  educational  purposes  is  given  in  other  sections 
t)f  the  constitution.    If  the  appropriation  to  the  defendant  of 
license  fees  prescribed  by  this  statute  is  a  gift  of  money  to  or  in 
aid  of  an  association,  corporation,  or  private  undertaking,  then 
it  is  in  conflict  with  the  constitutional  provision  cited.     It  is 
not  necessary  to  determine  whether  these  license  fees  are  to  be 
regarded  as  the  money  of  the  city  or  the  money  of  the  state.    If 
money  of  the  city,  only  permissive  legislation  empowering  ita 
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appropriation    is  authorized   by  the   constitution;   if  it  is  the 
money  of  the  state,  it  does  not  come  within  the  exception  to  the 
constitutional  inhibition,  to  wit:  "Provision  for  the  education 
and  support  of  the  blind,  the  deaf  and  dumb,  and  juvenile  delin- 
quents."    It  is  contended,  however,  that  the*  defendant,  though 
a  corporation  organized  by  the  voluntary  acts  of  individuals,  is 
a  "subordinate  governmental  agency,"  and  that  an  appropriation 
of  money  to  its  use  is  but  an  appropriation  of  money  for  the  sup- 
port of  the  government  and  not  within  the  constitutional  re- 
strictions.    If  it  were  necessary  for  the  disposition  of  this  case, 
agreeing  with  the  view  of  the  learned  appellate  division,  I  cer- 
tainly should  deny  the  right  of  the  legislature  to  vest  in  private 
associations  or  corporations  authority  and  power  affecting  the 
life,  liberty,  and  property  of  the  citizens,  except  that  of  eminent 
domain,  to  be  exercised  for  a  public  purpose  and  the  manage- 
ment and  coiitrol  of  reformatory  institutions  to  which  persons 
may  be  committed  by  the  judicial  or  other  public  authorities. 
There  may  **'*  be  other  exceptions,  but  they  do  not  occur  to 
me.     Of  course,  the  state  or  any  of  its  subdivisions  may  employ 
individuals  or  corporations  to  do  work  or  render  service  for  it; 
but  the  distinction  between  a  public  officer  and  a  public  employ^ 
or  contractor  is  plain  and  well  recognized :  People  v.  Cram,  164 
N.  Y.  167,  58  N.  E.  112;  Mechem  on  Public  Officers,  sec.  2.    1 
do  not  base  my  judgment  exclusively  on  the  view  that  a  cor- 
poration cannot  take  an  oath  of  office,  for  the  acts  of  the  corpora- 
tion must  be  done  by  agents  who  are  natural  persons.     In  many 
eases  the  legislature  has  created  corporations  from  boards  of 
public  officers.     My  chief  objection  is  that  the  corporations  are 
private  in  the  sense  that  they  proceed  from  the  voluntary  action 
of  individual  citizens  alone  (in  many  cases  it  is  not  necessary 
that  the  members  of  the  corporation  should  be  citizens),  that 
the  agents  or  officers  of  the  corporation  are  appointed  such  by  the 
corporators,  and  that  if  such  agents  are  invested  by  virtue  of 
their  agency  alone  with  the  power  of  public  officers,  it  is  in  sub- 
stance devolving  the  choice  of  public  officers  on  a  few  of  the  citi- 
zens, and  possibly  persons  not  citizens,  while  under  the  consti- 
tution all  public  officers  must  be  elected  or  appointed  by  other 
public  authorities,  and  thus  trace  their  title  to  power  and  au- 
thority either  immediately  or  mediately  back  to  the  people :  See 
Ames  V.  Port  Huron  etc.  Co.,  11  Mich.  139,  83  Am.  Dec.  731; 
State  V.  Kennon,  7  Ohio  St.  547 ;  State  v.  Stanley,  66  N.  C.  59, 
8  Am.  Rep.  488.     But  if  we  assume  that  the  legislature  can 
create  and  has  created  this  defendant  "a  subordinate  govern- 
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mental  agency/'  to  assist  in  the  enforcement  of  the  criminal  laws 
relative  io  cruelty  to  animals,  still  that  assumption  will  not  es- 
tablish the  proposition  that  the  devotion  of  these  license  fees  is 
to  a  governmental  purpose.  It  cannot  be  said  to  be  compensa- 
tion for  services  done  in  the  destruction  of  the  dogs,  for  the 
amount  of  money  received  is  in  inverse  proportion  to  the  services 
rendered.  If  licenses  were  taken  out  for  all  the  dogs,  there 
would  be  no  dogs  to  be  killed,  and  the  defendant  would  receive 
the  money  without  service.  While,  if  none  of  the  dogs  were 
licensed,  all  would  be  subject  to  destruction,  and  the  defendant 
would  obtain  '^^^  nothing  for  its  services.  But  the  defendant 
is  not  required  to  kill  unlicensed  dogs.  It  may  dispose  of  them 
as  it  sees  fit,  and,  therefore,  retain  them.  It  is  empowered  by 
the  statute  to  apply  the  license  moneys  to  maintaining  a  shelter 
for  lost,  strayed,  or  homeless  animals,  which  would  include  the 
very  dogs  seized  for  nonpayment  of  the  license.  I  cannot  see 
why  under  this  statute  the  defendant  may  not  maintain  a  ken- 
nel of  the  largest  description  in  which  to  retain  dogs  for  its 
pleasure,  or  from  which  to  sell  dogs  for  its  profit.  It  seems  to 
me  idle  to  argue  that  such  a  work  is  governmental,  or  that  a 
corporation  engaged  in  discharging  it  is  pro  tanto  "a  subordinate 
governmental  agency."  It  is  contended  that  the  statute  was 
enacted  to  exterminate  homeless,  wandering,  or  diseased  dogs, 
which  may  be  a  source  of  great  danger  to  life  and  health.  If 
the  statute  prescribed  action  appropriate  to  effect  such  result, 
the  work  directed  to  be  done  in  pursuance  of  it  might  be  well 
termed  governmental,  and  a  very  different  question  presented. 
The  legislation  before  us  we  think  destitute  of  any  such  feature. 
It  is  but  an  exaction  of  money  or  property  from  one  citizen  and 
its  appropriation  to  another  for  its  private  use.  Such  is  not  a 
valid  exercise  of  taxing  power:  Cooley  on  Taxation,  573;  Weis- 
mer  v.  Douglas,  64  N.  Y.  91,  21  Am.  Rep.  586;  Loan  Assn.  v. 
Topeka,  20  Wall.  655.  We  are  of  opinion,  therefore,  that  the 
statute,  so  far  as  it  compels  the  owners  of  dogs  to  pay  license 
fees  to  the  defendant  for  the  purposes  prescribed  in  the  statute, 
18  an  unauthorized  appropriation  of  public  moneys,  and  is  in 
conflict  with  the  constitution. 

We  are  of  further  opinion  that  the  statute,  so  far  as  it  em- 
powers the  defendant  to  appropriate,  harbor,  and  keep  dogs  with- 
out paying  any  license  fee,  while  every  other  citizen  is  obliged 
to  pay  such  license  fee,  is  the  grant  of  an  exclusive  privilege  and 
immunity  forbidden  by  section  18,  article  3,  of  the  constitution. 
The  law  for  the  incorporation  of  societies  pf  the  cji^racter  of 
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this  defendant  permits  the  incorporation  of  but  one  society  in  a 
county.  Therefore,  the  defendant  is  the  only  person,  natural 
or  artificial,  who  can  keep  dogs  ^^  without  paying  a  license. 
Doubtless  the  legislature  might  discriminate  between  different 
breeds  of  dogs,  and  provide  that  certain  breeds  should  not  be 
harbored  within  the  state,  while  others  it  could  suffer  to  be  kept. 
It  might  subject  the  keeping  of  dogs  to  restrictions  which,  by 
reason  of  their  conditions,  might  in  practice  discriminate  as  to 
the  right  to  keep  dogs.  If  this  classification  was  fairly  adapted 
to  the  destruction  of  vicious  dogs  or  dogs  of  a  vicious  breed,  or 
to  keeping  dogs  under  such  conditions  as  to  prevent  their  en- 
dangering the  persons  or  health  of  the  members  of  the  commu- 
nity, it  would  be  a  valid  exercise  of  the  police  power  and  justi- 
fiable. But  under  the  law  before  us  no  distinction  is  made  be- 
tween the  breeds  or  individual  characters  of  dogs,  nor  as  to  the 
manner  in  which  dogs  may  be  restrained  and  kept.  The  defend- 
ant can  keep  any  dog  it  sees  fit,  and  is  not  required  to  pay  any- 
thing for  the  privilege.  No  one  else  in  the  community  can  keep 
a  dog  without  paying  a  dollar  a  year  for  the  privilege,  to  say 
nothing  of  the  fact  that  he  is  compelled  to  pay  that  dollar  to  the 
defendant.  We  think  this  is  an  exclusive  privilege  condemned 
by  the  constitution. 

The  views  we  have  expressed  are  not  inconsistent  with  the  re- 
cent decision  in  this  court  in  People  v.  New  York  Society  for  the 
Prevention  of  Cruelty  to  Children,  161  N.  Y.  233,  55  N.  E.  1063. 
In  that  case  the  only  question  before  the  court  was  whether  the 
defendant  was  an  institution  of  "charitable,  eleemosynary,  cor- 
rectional, or  reformatory**  character  within  the  nomenclature  of 
section  2,  article  8,  of  the  constitution,  and,  therefore,  subject  to 
the  visitation  of  the  state  board  of  charities,  a  question  not  at  all 
involved  in  this  case.  Nor  is  the  result  reached  in  conflict  with 
;^he  decision  in  Trustees  etc.  Benevolent  Fund  v.  Roome,  93  N. 
JY.  313,  45  Am.  Rep.  217,  in  which  the  validity  of  an  appropria- 
'Hion  of  a  percentage  of  the  premiums  received  by  foreign  fire  in- 
surance companies  to  the  relief  of  exempt  firemen  was  upheld. 
The  decision  in  that  case  proceeded  on  the  ground  that  the  vol- 
unteer fire  department  for  more  than  a  hundred  years  had  been 
a  recognized  agency  of  the  municipal  **®  government,  and  that 
an  appropriation  of  money  to  the  benevolent  fund  of  the  fire- 
men was  but  a  recognition  of  the  obligation  due  from  the  state 
to  the  members  of  the  department  for  their  services.  Judge 
Finch  there  said :  "The  precise  relation  of  these  firemen  to  the 
municipality  and  the  state  it  is  not  easy  to  describe.    They  were 
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not  civil  or  public  oflBcers  within  the  constitutional  meaning 
(People  V.  Pinckney,  32  N.  Y.  392),  and  yet  must  be  regarded 
as  the  agents  of  the  municipal  corporation.  Their  duties  were 
public  duties;  the  service  they  rendered  was  a  public  service; 
their  appointment  came  from  the  common  council  and  was  evi- 
denced by  the  certificate  of  the  city  officers;  they  were  liable  to 
removal  by  the  authority  which  appointed  them,  and  were  in- 
trusted with  the  care  and  management  of  the  apparatus  owned 
by  the  city.  They  were,  at  least,  a  public  body,  and,  perhaps, 
are  best  described  as  a  subordinate  governmental  agency."  It 
must  be  admitted  that  the  status  of  these  firemen  was  somewhat 
anomalous,  and  the  description  formulated  by  Judge  Finch, 
"subordinate  governmental  agency,'*  was  doubtless  the  best  char- 
acterization of  it  But  the  case  must  not  be  considered  as  au- 
thority for  the  doctrine  that  the  administration  of  government 
generally  can  be  confided  to  "subordinate  governmental  agen- 
cies" in  the  shape  of  corporations  or  associations.  One  vital  dis- 
tinction between  the  fire  department  and  the  defendant  is  this: 
As  to  the  former,  membership  in  the  department  as  well  as  its 
discipline  and  management  were  at  all  times  subject  to  the  con- 
trol and  regulation  of  the  common  council  of  the  city,  while 
membership  in  the  defendant  may  be  accorded  or  withheld  at 
its  pleasure,  and  the  management  of  the  corporation  and  the 
selection  of  its  officers  is  wholly  vested  in  the  corporators. 

The  order  granting  a  new  trial  should  be  affirmed  and  judg- 
ment absolute  rendered  for  plaintiff  on  the  stipulation,  with 
costs. 

Parker,  C.  J.,  O'Brien,  Haight,  and  Werner,  JJ.,  concur. 
Gray,  J.,  concurs  on  second  ground  stated  in  opinion. 
Landon,  J.,  not  sitting. 
Ordered  accordingly. 


CONSTITUTIONAL  LAW.— A  LICENSE  FEB  cannot  be  Imposed 
upon  persons  while  others  of  the  same  class  or  profession  are  ex- 
empt under  similar  clrcumstaxices  and  conditions:  State  v.  Hinman, 
65  N.  H.  103,  23  Am.  St.  Rep.  22,  18  Atl.  194.  The  rights  of  every 
individual  must  stand  or  fall  by  the  same  rule  of  law  that  governs 
every  other  member  of  the  body  politic  under  similar  circumstances, 
and  every  partial  or  private  law  which  directly  proposes  to  destroy 
or  affect  individual  rights,  or  does  the  same  thing  by  restricting  the 
privileges  of  certain  classes  of  citizens,  and  not  of  others,  whea 
there  is  no  public  necessity  for  such  discrimination,  is  uuconstitu- 
Ltional  and  void:  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rfep. 
863,  10  S.  E.  285. 
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SKINNEE  V.  NORMAN". 
[165  N.  Y.  565,  59  N.  E.  309.] 

INSURANCE-UNKNOWN  BREACH  OF  CONDITIONS- 
WAIVER  OF.— It  is  possible  to  waive  an  unknown  breach  of  the 
conditions  of  a  contract  of  insurance  equally  with  one  that  is  known, 
when  the  failure  of  knowledge  is  due  to  the  fault  of  the  party  on 
whom  it  is  sought  to  impose  the  waiver. 

INSURANCE— WAIVER  OF  RIGHTS— KNOWLEDGE  OP 
FACTS.— One  will  not  be  held  to  have  waived  his  rights  under  an 
Insurance  contract,  unless  it  is  shown  that  he  has  acted  with  a  full 
knowledge  of  the  facts,  or  that  It  was  his  bounden  duty  to  know 
them. 

INSURANCE— FIRE— ENCUMBRANCE— KNOWLEDGE  OF 
AND  WAIVER  OF  CONDITION  AS  TO.— If  negotiations  for  in- 
surance upon  a  steamboat,  encumbered  by  a  chattel  mortgage,  are 
made  between  a  representative  of  the  owner  and  the  agent  of  the 
insurance  company,  and  the  owner's  representative,  upon  being 
asked  If  there  are  any  claims  against  the  boat,  answers  that  he 
knows  of  none,  but  that  If  there  are  any,  the  insurance  agent  can 
find  out  by  inquiry  of  the  owner,  which  inquiry  the  agent  promises 
to  make,  but  fails  to  do  so,  and  the  policy  is  subsequently  issued, 
without  any  reference  to  the  chattel  mortgage,  which  is  not  indorsed 
thereon  or  added  thereto  as  required  by  one  of  its  conditions,  it  is 
no  defense  to  an  action  upon  the  policy  for  a  loss  that  the  chattel 
mortgage  was  not  indorsed  thereon  or  added  thereto,  for  the  defend- 
ant should  not  be  allowed  to  plead  ignorance  of  a  fact  as  to  which 
It  agreed  to  obtain  knowledge.  The  lack  of  inquiry  of  the  owner 
as  to  encumbrances  made  that  question  immaterial,  and  having  is^ 
aued  the  policy  without  It,  It  was  a  waiver  of  the  condition  requiring 
such  indorsement 

P.  W.  Cullinan,  for  the  appellant 

A.  H.  Sawyer,  for  the  respondent. 

*^  CULLEN,  J.  This  action  was  brought  to  recover  on  a 
fire  insurance  policy  on  a  steamboat.  The  substantial  defense 
pleaded  was  that  at  the  time  of  the  issue  of  the  policy  the  prop- 
erty was  encumbered  by  a  chattel  mortgage,  no  reference  to 
which  was  indorsed  upon  or  added  to  the  policy.  That  the  boat 
was  so  encumbered,  and  that  notice  of  the  encumbrance  was  not 
indorsed  upon  the  policy  are  conceded,  and  it  is  also  conceded 
that  these  facts  prima  facie  rendered  the  policy  void.  The 
pJaiJitiff  sought  to  relieve  himself  from  a  forfeiture  of  the  policy 
by  proof  of  the  negotiations  which  took  place  between  his  agent 
and  the  defendant  prior  to  the  issue  and  delivery  of  the  policy. 
The  plaintiff  sent  the  master  of  the  boat,  one  Andrews,  to  effect 
the  insurance.  Andrews  was  not  aware  of  the  existence  of  the 
mortgage.  He  testified  that  on  applying  to  the  defendant's 
agj^nt  for  insurance  he  was  asked  whether  there  were  any  claimi 
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against  the  boat  He  replied  that  he  knew  of  none,  but  if  there 
were  any,  he  (the  insurance  agent)  could  find  out  at  the  custom- 
house or  of  Mr.  Skinner  (the  plaintiff).  "I  said  to  him,  'You 
pass  his  house  two  or  three  times  a  day  j  you  can  stop  in  and  see 
him  if  you  don't  happen  to  see  him  on  the  street,'  and  he  said, 
*A11  right.*  ....  I  asked  him  if  everytliing  was  all  right,  and 

he  said  yes,  he  would  attend  to  it;  so  I  went  back The 

policy  was  not  delivered  to  me;  it  was  sent  to  Mr.  Skinner's  house 
within  two  or  three  days  after."  The  evidence  of  Wheeler,  the 
defendant's  agent,  was  in  substantial  accord  with  that  of  An- 
drews. He  testified  that  he  asked  Andrews  if  there  were  any 
claims  on  the  boat,  to  which  the  latter  replied  that  he  did  not 
know,  and  that  he  (Wheeler)  could  go  to  Skinner  (plaintiff) 
and  find  out.  Wheeler  further  testified  that  afterward  he  did 
go  to  the  plaintiff  and  that  the  plaintiff  in  substance  told  him 
there  were  no  claims  on  the  boat.  This  last  statement  the 
plaintiff  denied,  testifying  that  he  did  not  see  Wheeler  until 
after  the  fire  which  destroyed  the  steamer.  The  policy  was 
sent  by  the  defendant  to  the  plaintiff  and  the  premium  paid. 
A  motion  to  dismiss  the  complaint  made  at  the  close  of  the 
evidence  was  '^^^  denied,  and  the  court  submitted  the  case  to 
the  jury  under  instructions  that  if  the  defendant's  agent,  after 
his  conversation  with  Andrews,  issued  the  policy  without  mak- 
ing inquiry  as  to  the  existence  of  claims  or  liens  on  the  boat, 
the  plaintiff  was  entitled  to  recover;  but  if  he  asked  the  plain- 
tiff concerning  such  liens  or  claims  and  was  told  of  none,  the 
defendant  was  entitled  to  a  verdict.  The  jury  having  found 
for  the  plaintiff,  judgment  was  entered  in  his  favor.  From 
that  judgment  and  an  order  denying  defendant's  motion  for 
a  new  trial,  an  appeal  was  taken  to  the  appellate  division,  which 
reversed  the  judgment  and  order  and  granted  a  new  trial.  On 
an  application  made  by  the  plaintiff  the  order  was  amended 
so  as  to  state  that  upon  an  examination  of  the  facts  the  court 
decided  that  they  sustained  the  verdict  of  the  jury,  but  held 
that  upon  the  facts  as  thus  established  as  matter  Qi  law  the 
plaintiff  was  not  entitled  to  recover. 

The  main  question  presented  on  this  appeal  is  very  narrow. 
It  is  the  settled  law  of  this  state  that  the  agent  of  a  fire  insur- 
ance company  may,  by  issuing  a  policy  with  knowledge  of  the 
facts,  waive  a  condition  that  the  policy  shall  be  void  if  the  prop- 
erty insured  be  encumbered,  and  a  note  of  the  encumbrance  be 
not  indorsed  upon  the  policy,  notwithstanding  a  provision  in 
the  policy  that  no  agent  of  the  company  shall  have  power 
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to  waive  any  such  condition  except  by  written  indorsement  r 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  52  Am.  St, 
Eep.  733,  44  N.  E.  80;  Eobbins  v.  Springfield  Fire  etc.  Ins, 
Co.,  149  N.  Y.  477,  44  N.  E.  159;  though  a  different  rule 
prevails  where  a  change  in  the  title  or  occupation  of  the  prop- 
erty occurs  subsequent  to  the  issue  of  the  policy:  Quinlan  v. 
Providence  etc.  Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  Eep.  645, 
31  N.  E.  31.  It  is,  therefore,  entirely  clear  that  had  Andrews, 
the  master  of  the  boat,  told  the  defendant's  agent  of  the  ex- 
istence of  the  mortgage,  the  policy  would  have  been  valid  despite 
of  its  failure  to  note  the  existence  of  the  encumbrance.  Thi» 
doctrine  the  learned  appellate  division  did  not  gainsay;  but 
it  held  that  the  present  case  did  not  fall  within  the  rule  because 
the  defendant's  agent  did  not  know  that  there  was  any  mort- 
gage on  the  property.  The  question  presented,  then,  is  whether 
^"^^  it  is  not  possible  to  waive  an  unknown  breach  of  the  condi- 
tions of  a  contract  equally  with  one  that  is  known  when  the 
failure  of  knowledge  is  due  to  the  fault  of  the  party  on  whom 
it  is  sought  to  impose  the  waiver.  In  Kirchner  v.  New  Home  etc. 
Co.,  135  N.  Y.  182,  31  N.  E.  1104,  the  question  arose  as  to 
the  effect  of  a  general  release,  and  the  trial  court  charged  that 
the  release  did  not  cut  off  the  plaintiff's  right  to  recover  for 
any  injury  to  him  or  his  property  of  which  he  did  not  know 
at  ihe  time  he  signed  it.  It  was  held  that  this  direction  was 
erroneous.  It  was  there  said:  "It  is  competent  for  a  party  by 
his  own  act  to  forego  a  recovery  for  unknown,  as  well  as  for 
known,  causes  of  action.  If  it  is  within  the  power  of  a  party 
to  release  or  assign  rights  of  which  he  is  ignorant,  as  well 
as  those  of  which  he  has  knowledge,  I  cannot  see  why  the  same 
principle  is  not  equally  applicable  to  the  case  of  a  waiver.  In 
the  first  case  the  question  is.  What  was  the  bargain  between  the 
parties  and  the  construction  of  the  instrument  in  which  that 
bargain  is  expressed  ?  In  the  second  case  the  question  is.  What 
was  the  intention  of  the  party,  who  it  is  claimed  has  made  the 
waiver  ?  Ordinarily,  the  rule  is  stated  that  one  will  not  be  held 
to  have  waived  his  rights  unless  it  is  shown  that  he  has  acted 
irith  a  full  knowledge  of  the  facts,  but  precision  requires  the 
qualification  "or  where  it  was  his  bounden  duty  to  know  them" : 
Finley  v.  Lycoming  County  etc.  Ins.  Co.,  30  Pa.  St.  311,  70 
Am.  Dec.  705.  In  Eeynolds  v.  Commerce  Fire  Ins.  Co.,  47 
N.  Y.  597,  the  plaintiff's  agent,  at  the  time  of  applying  for  a 
renewal  or  new  policy,  stated  that  he  thought  a  change  had 
been  made  in  ihe  conduct  of  the  business,  and  referred  the  de- 
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fendant  for  information  to  another  company  who  had  recently- 
made  a  survey  of  the  property  and  insured  it.  It  was  there 
■aid:  "The  statement  of  the  agent,  therefore,  that  he  thought 
a  change  of  business  had  taken  place,  and  a  reference  to  where 
the  fact  could  be  ascertained,  was  equally  effective  as  a  notice 
of  the  very  change  that  had  been  made.  In  such  a  case,  what- 
ever is  notice  enough  to  excite  attention,  and  put  a  party  upon 
his  guard  and  call  for  inquiry,  is  notice  of  everything  to  which 
such  inquiry  might  have  led.  ^'^^  When  a  person  has  sufficient 
information  to  lead  him  to  a  fact,  he  shall  be  deemed  con- 
versant with  it.**  It  is  not  necessary  in  order  to  uphold  the 
recovery  in  this  case  to  go  to  the  full  extent  of  the  doctrine 
thus  declared.  We  do  not  mean  to  suggest  that  the  principles 
of  constructive  notice  which  obtain  as  to  alleged  bona  fide  pur- 
chasers of  real  estate,  negotiable  instruments,  or  the  like,  equally 
apply  in  the  negotiations  between  an  insurance  company  and  an 
applicant  for  insurance.  It  is  the  duty  of  such  applicant  to 
comply  with  the  conditions  of  the  policy  and  to  give  the  in- 
formation requisite  for  its  validity.  The  company  may  rely  on 
the  presumption  that  the  insured  has  stated  all  the  material 
facts,  and  as  a  rule  is  not  bound  to  make  inquiries.  But,  in 
the  present  case,  the  defendant's  agent  was  told  that  the  master 
of  the  boat  did  not  possess  knowledge  or  information  of  the 
condition  of  the  owner's  title,  and  voluntarily  agreed  to  make 
necessary  inquiry  of  the  owner  on  the  subject  It  is  true  that 
he  was  under  no  obligation  to  make  this  inquiry,  but  he 
could  assume  the  duty.  The  inducement  for  this  agreement 
is  plain.  It  was  the  desire  to  effect  the  insurance.  Had  the 
agent  refused  to  make  the  inquiry,  doubtless  the  master  of 
the  boat  would  have  declined  to  take  the  insurance  without  ap- 
prising the  owner.  When  the  defendant's  agent  issued  the 
policy  without  ascertaining  from  the  owner  whether  the  prop- 
erty was  encumbered,  he  in  effect  determined  that  the  existence 
of  encumbrances  was  immaterial,  and  the  defendant  agreed  to 
insure  the  property  encumbered  or  unencumbered.  It  was  the 
agent's  failure  to  comply  with  his  agreement  which  led  the 
plaintiff  into  what  was  practically  a  trap,  and  the  defendant 
should  not  be  allowed  to  plead  its  ignorance  of  a  fact  as  to 
which  it  has  agreed  to  obtain  knowledge.  I  know  that  it  has 
been  said  by  a  distinguished  judge  "that  illustration  is  not 
argument,"  but  at  times  it  is  at  least  a  very  convenient  sub- 
fetitute  for  it.  If  in  the  case  of  distant  property  the  owner 
should  state  to  the  insurance  company  that  he  did  not  know 
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whether  the  premises  were  occupied  or  vacant  at  the  time,  I 
assume  no  one  would  deny  that  he  might,  by  ^"^^  agreement 
with  the  company,  obtain  a  valid  policy  of  insurance  if  the 
indorsement  "occupied  or  unoccupied"  was  made  on  the  policy. 
If  he  stated  truly  his  lack  of  knowledge  on  the  subject  of  oc- 
cupation and  his  desire  to  obtain  insurance,  notwithstanding 
that  the  premises  might  be  unoccupied,  I  apprehend  that  the 
Wood  and  Eobbins  cases  cited  would  be  conclusive  to  the  effect 
that  a  policy  issued  after  such  statement,  containing  no  reference 
to  the  occupation,  would  be  equally  valid  and  effective  with 
one  in  which  reference  to  the  occupation  was  noted,  I  can- 
not see  why  the  case  before  us  is  not  the  same  in  principle  as 
the  one  suggested.  When  the  defendant's  agent  issued  the 
policy  without  making  the  inquiry  as  to  encumbrances,  it  was 
the  same  as  if  he  had  at  the  time  given  the  policy  to  the  master 
of  the  boat,  stating  it  was  immaterial  whether  the  boat  was 
encumbered  or  not. 

The  admission  of  the  testimony  of  the  plaintiff  that  he  did 
not  read  the  policy  after  it  was  sent  to  him  did  not  prejudice 
the  defendant,  since,  as  we  hold,  it  was  not  necessary  to  the 
validity  of  the  policy  that  a  reference  to  the  mortgage  should 
have  been  indorsed  upon  it. 

The  order  of  the  appellate  division  should  be  reversed  and 
the  judgment  entered  upon  the  verdict  of  the  trial  term  should 
be  affirmed,  with  costs  in  all  the  courts. 

Haight,  Landon,  and  Werner,  JJ.,  concur. 

Parker,  C.  J.,  Gray  and  O'Brien,  JJ.,  dissent. 

Ordered  accordingly. 

INSURANCE— WAIVER  OF  CONDITIONS— INDORSEMENT 
ON  POLICY— ENCUMBRANCES.— If  any  fact  which  would  constl. 
tute  a  breach  of  a  condition  precedent  to  any  liability  of  the  com- 
pany on  a  policy  of  insurance  Is  fully  known  to  its  agent,  local  or 
general,  who  is  authorized  to  consummate  the  contract  of  insurance, 
the  agent's  knowledge  Is  the  knowledge  of  the  company,  and  his  act 
in  executing  the  policy  as  a  valid  and  completed  contract  Is  an  exer- 
cise of  the  power  of  the  company,  and  constitutes  a  waiver  by  It  of 
«uch  condition  precedent  and  of  the  general  requirement  that  waiv- 
ers of  conditions  expressed  in  the  policy  shall  be  in  writing  indorsed 
thereon:  Farnum  v.  Phoenix  Ins-  Co.,  83  Cal.  246,  17  Am.  St.  Rep. 
233,  23  Pac.  869.  As  to  the  waiver  of  conditions  concerning  en- 
cumbrances, see  Georgia  Home  Ins.  Co.  v.  Holmes,  75  Misa  390,  65 
Am.  St  Rep.  611,  23  South.  183;  Phoenix  Ins.  Co.  v.  Fuller,  53  Neb. 
811,  68  Am.  St.  Rep.  637,  74  N.  W.  269;  Arthur  v.  Palatine  las.  Co, 
85  Or.  27,  76  Am.  St  Rep.  450,  57  Pac.  62. 
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WRtGfiT  V.  BOND. 

[127  N.  a  39,  37  S.  B.  65.] 

MANDAMUS  WILL  NOT  LIE  TO  COMPEL  A  8HEBIFF 
to  fell  land  liable  to  execution. 

HOMESTEAD— EXECUTlOi?.— A  judjgment  debtor  Who  ha» 
acquired  an  additional  interest  in  reial  property  after  execution  has 
been  levied  is  not  thereby  deprived  of  his  homestead  exemption,  and 
Buch  acquisition  is  not  a  fraud  on  the  creditor's  rights,  even  though 
by  docketing  his  judgment  the  creditor  has  acquired  a  Ilea  upon  the 
land. 

Martin  &  Peebles,  for  the  plaintifl. 

Francis  D.  Winston,  for  the  defendants. 

«>  FUECHES,  J.  The  plaintiff  has  three  judgments  against 
one  Henry,  amounting  to  more  than  three  hundred  dollars, 
docketed  in  the  clerk's  office  of  the  superior  court  of  Bertie 
county  on  the  eighth  day  of  January,  1900,  and  therefore  a  lien 
on  any  land  he  may  own,  lying  in  Bertie  county,  for  ten  years 
from  the  date  of  docketing.  The  plaintiff  has  caused  execu- 
tions to  be  issued  on  said  judgments,  and  placed  them  in 
the  hands  of  the  defendant,  who  is  sheriff  of  said  county  of 
Bertie.  At  the  "**  time  these  executions  were  issued  and 
placed  in  the  hands  of  the  defendant  sheriff,  the  said  Henry, 
defendant  in  said  judgments,  owned  the  remainder  after  the 
dower  estate  of  his  mother  in  thirty-one  acres  of  land  lying  in 
said  county.  And  it  is  agreed  that  said  land  is  worth  three 
hundred  and  three  dollars  and  fifty  cents,  and  that  said  Henry 
owns  no  other  real  estate;  that  the  defendant  levied  said  exe- 
cutions on  said  land,  and  advertised  the  same  for  sale  there- 
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under,  but  before  any  sale  was  made  the  mother  released  and 
conveyed  all  her  interest  in  said  thirty-one  acres  of  land  to  the 
defendant  in  said  judgments,  and  he  demands  that  his  home- 
stead exemption  shall  be  laid  off  and  assigned  to  him  thereon. 
This  the  defendant  proceeded  to  have  done,  and,  there  being 
no  excess,  declined  to  sell  said  land  for  the  plaintiff's  debts. 
The  plaintiff  thereupon  brings  this  action,  and  asks  the  court 
to  issue  a  writ  of  mandamus  commanding  the  defendant  to  pro- 
ceed to  sell  said  land,  and  to  apply  the  proceeds  to  his  judg- 
ments.   It   seemfl  to  us   that,  if    the  plaintiff   has  a  remedy 
against  the  defendant,  it  is  not  in  this  action.    The  executions 
themselves  are  commands  to  the  sheriff  to  proceed  to  sell  such 
property  as  the  defendant  Henry  may  have  liable  to  execution 
■and  sale.    And  if  he  has  not  done  this,  he  and  his  sureties  are 
liable  by  attachment,  and  in  an  action  upon  his  bond;  and  there 
is  no  allegation  or  suggestion  that  the  defendant  is  insolvent 
or  that  his  bond  is  not  good.    And,  as  a  matter  of  law,  we  know 
that  the  plaintiff's  lien  continues  for  ten  years,  and  longer,  if  he 
18  prevented  from  enforcing  it  on  account  of  the  homestead; 
that  \\^ile  the  writ  of  mandamus  will  issue  in  proper  cases  to 
compel  public  officers  to  perform  ministerial  duties,  it  must  be 
in  cases  where  the  party  asking  it  does  not  have  the  ordinary 
legal  remedies  by  which  he  can  have  redress  for  his  wrongs: 
Hughes  V.  Commissioners,  107  N.  C.  598,  12  S.  E.  465.     But 
from  the  argument  of  counsel  it  would  seem  that  it  was  ex- 
pected that  we  should  decide  whether  **  the  defendant  Henry 
was  entitled  to  have  his  homestead  in  this  land;  and  while  we 
cannot  admit  that  this  question  is  properly  before  us,  it  may 
be  not  improper  for  us  to  express  our  opinion  upon  this  ques- 
tion.   The  plaintiff  admits  that  if  the  defendant  Henry  had 
acquired  his  mother's  life  interest  in  this  land  before  he  dock- 
eted  his  judgment,  he   would   be  entitled  to  his   homestead. 
But  he  contends  that  under  the  ruling  of  this  court  in  Murchi- 
son  V.  Plyer,  87  N.  C.  79,  the  defendant  Henry  would  not  have 
been  so  entitled  at  the  time  he  docketed  his  judgments,  and 
the  acquisition  of  the  life  estate  after  that  time  was  a  fraud  on 
his  rights.     This,  it  seems  to  us,  would  be  to  reverse  the  doc- 
trine of  frauds.     The  question  of  fraud  is  not  unfrequently 
presented  where  a  debtor  disposes  of  his  property.    But  no  case 
has  been  called  to  our  attention,  and  we  do  not  think  any  can 
be  found,  where  the  creditor  alleged  fraud  upon  the  ground  that 
the  debtor  had  acquired  more  property  than  he  had  when  the 
debt  was  made  or  the  judgment  taken.    The  plaintiff,  by  dock- 
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eting  his  judgment,  acquired  no  esatte  in  the  land.  His 
docketed  judgment  was  only  a  lien  on  the  land,  and  he  has  that 
now.  He  has  been  deprived  of  no  vested  right,  and  we  are  at 
a  loss  to  see  what  legal  right  he  has  been  deprived  ol  The 
judgment  below  refusing  the  mandamus  is  affirmed. 


BXBODTION.— MANDAMUS  DOES  NOT  LIE  to  compel  a  sheriff 
to  sell  real  estate  levied  upon  by  him  under  an  execution  upon  an 
■ordinary  money  judgment  Adequate  legal  remedies  exist  at  law, 
In  such  case,  against  the  sheriff  for  his  neglect  of  duty:  State  v. 
Ck)ne,  40  Fla.  409,  74  Am.  St  Bep.  150,  25  South.  279. 

HOMESTEAD.— ON  WHAT  MAY  BE  EXEMPT  as  a  homestead, 
«ee  the  monographic  notes  to  Pryor  v.  Stone,  70  Am.  Dec.  344-353;» 
Morgan  v.  Kountree,  45  Am.  St  Bep.  237-239;  Merta  v.  Berry,  4& 
Am.  St  Bep.  383-389. 


LUTON  v.  BADHAM. 
[127  N.  O.  96,  37  S.  B.  143.] 

STATUTE  OP  FRAUDS— PAROL  CONTRACT  TO  SELL 
LAND— PLEADING.— A  parol  contract  for  the  sale  of  laud  is  not  a 
void  contract  but  voidable,  and  in  a  suit  to  enforce  it  the  vendor 
may  avoid  it  either  by  pleading  the  statute  of  frauds  or  denying 
the  contract 

VENDOR  AND  PURCHASER— STATUTE  OP  FRAUDS— 
PAROL  SALE  OF  LANDS^IMPROVEMENTS.— One  who  enters 
upon  land  under  a  parol  contract  to  convey,  and  who  places  valuable 
and  permanent  improvements  thereon,  has  an  equitable  cause  of 
action  against  the  vendor  who  repudiates  the  contract  and  refuses 
to  convey.  While  such  contract  cannot  be  specifically  enforced,  the 
vendor  is  liable  to  the  vendee  for  the  value  of  the  improvements. 

VENDOR  AND  PURCHASER— PAROL  SALE  OP  LANDS- 
RECOVERY  FOR  IMPROVEMENTS— POSSESSION.— The  right 
of  a  purchaser  who  has  entered  upon  land  under  a  parol  contract 
and  made  valuable  and  permanent  improvements  to  enforce  pay- 
ment for  such  improvements  Is  based  upon  fraud,  and  not  upon  po»- 
sesslon;  hence  a  purchaser  may  recover  the  value  of  such  improve- 
ments even  though  he  is  out  of  possession. 

VENDOR  AND  PURCHASER— PAROL  CONTRACT— IM- 
PROVEMENTS—EVIDENCE.— That  a  person  was  Induced  to  place 
valuable  permanent  improvements  upon  land  by  reason  of  a  promise 
to  convey  the  same  to  him,  may  be  proved  by  i^rol  evidence  when 
the  vendor  denies  the  contract 

Busbee  &  Busbee,  for  the  plaintiflL 

Pruden  &  Pruden  and  Shepherd  &  Shepherd,  for  the  defend- 
ant. 

•«  FIJECHES,  J.     The   plaintiff   is   the   administratrix  of 
Alexander  Badham,  her  former  husband,  and  the  defendant  ia 
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the  father  of  her  intestate.  The  plaintiff  alleges  that  the  de- 
fendant was  the  owner  of  a  vacant  lot  in  the  towta  of  Eden- 
ton,  and  upon  the  marriage  of  her  intestate  the  defendant 
proposed  to  him  that,  if  he  would  huild  upon  and  improve 
said  vacant  lot,  it  should  be  his;  that  he  would  make  him  a 
fee  simple  title  to  it;  that  upon  this  agreement  her  intestate 
entered  upon  said  lot,  and  greatly  improved  the  same,  by  erect- 
ing a  dwelling  and  other  outhouses  thereon,  which  improve- 
ments *''  greatly  enhanced  the  value  of  said  lot,  to  the  amount 
of  four  hundred  dollars;  that  h6r  husband  and  intestate  lived 
on  said  lot  in  the  dwelling-house  he  had  built  with  the  plaintiff, 
his  wife,  from  1892  until  1897,  when  he  died,  leaving  the 
plaintiff  and  two  children,  the  result  of  theit  marriage;  that 
plaintiff  continued  to  occupy  said  house  and  premises  for  some 
time  after  the  death  of  her  intestate,  when  she  surrendered 
the  possession  to  the  defendant  upon  his  request,  and  upon  his 
promise  to  give  her  a  part  of  the  rent  for  the  benefit  of  her 
said  children,  but  that  since  the  defendant  has  gotten  posses- 
sion of  said  property  he  refuses  to  pay  her  any  part  of  the  rent, 
and  refuses  to  convey  said  land  to  her  children;  that  said  eon- 
tract  and  agreement  between  her  intestate  and  the  defendant 
was  never  reduced  to  writing,  her  intestate  having  full  con- 
fidence in  the  defendant,  and  believing  that  he  would  keep  his 
said  promise,  and  convey  him  the  lot;  that  said  contract  and 
agreement  being  in  parol  only,  and  the  defendant  refusing  to 
carry  out  the  agreement  and  convey  said  property,  the  plaintiff 
asks  that  he  may  be  decreed  to  account  and  pay  for  the  valuable 
and  permanent  improvements  her  intestate  put  upon  said  lot. 
The  defendant  answers,  and  admits  that  the  plaintiff's  intes- 
tate was  his  son;  that  he  went  upon  said  lot  and  occupied 
the  same  with  his  family  until  his  death;  and  that  he  built 
some  small  house  for  his  use  while  there,  but  not  the  dwelling- 
'house  which  defendant  alleges  he  built.  But  he  denies  that 
there  w6s  any  agreement  between  him  and  plaintiff's  intestate 
that,  if  he  would  go  upon  said  lot  and  improve  it,  he  would 
convey  said  lot  to  the  plaintiff's  intestate,  and  denies  that  he 
said  anything  to  said  intestate  to  induce  him  to  improve  said 
lot  with  the  expectation  that  he  would  convey  the  same  to 
him;  that,  as  the  intestate  was  his  son,  he  simply  permitted 
him  to  occupy  said  lot  without  rent,  and  defendant  admits  s 
"®  demand  for  title,  and  for  an  account  and  settlement  for  im- 
provements, and  that  he  has  refused  ike  same,  but  he  did  not 
formally  plead  the  statute  of  frauds. 
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Upon  the  trial  the  court  formulated  issues  as  to  whether 
there  was  a  parol  contract  or  agreement  between  the  defend- 
ant and  intestate  that,  if  intestate  would  improve  said  lot^ 
defendant  would  make  him  a  title  to  it,  and,  if  there  was,  dicl 
plaintiff's  intestate,  in  pursuance  of  said  agreement,  enter  upoit 
said  lot  and  place  valuable  permanent  improvements  thereon. 
Upon  these  issues  the  plaintiff  introduced  Isaac  Owens  and 

•  other  witnesses,  and  asked  them  if  they  ever  heard  the  defend- 

'  ant  say  how  it  was  and  under  what  circumstances  the  plaintiff's- 
intestate  entered  upon,  improved,  and  occupied  said  lot,  stat- 
ing that  the  purpose  of  asking  these  questions  was  to  prove 
that  there  was  such  a  parol  contract  between  the  defendant 
and  intestate  as  that  alleged  in  the  complaint.  The  defend- 
ant objected,  objection  sustained,  and  the  witness  was  not  al- 
lowed to  answer.  Plaintiff  thereupon  submitted  to  a  judgment 
of  nonsuit  and  appealed.  This  is  the  case,  and  the  only  ques- 
tion presented  for  our  consideration  is  as  to  the  competency  oi. 
this  evidence. 

It  would  seem  that  Sain  v.  Dulin,  59  N.  C.  195,  and  Dunn 
V.  Moore,  38  N.  C.  364,  cited  by  the  defendant,  sustain  the 
ruling  of  the  court.  But  the  question  has  been  before  the 
court  a  great  number  of  times,  and  we  must  admit  that  the 
opinions  do  not  appear  to  be  always  in  harmony.  A  parol  con- 
tract for  the  sale  of  land  is  not  a  void  contract,  but  voidable, 
upon  denial  or  a  plea  of  the  statute  of  frauds:  Thomas  v.  Kyles, 
54  N.  G.  302;  Gulley  v.  Macy,  84  N.  C.  434.  But  when  the: 
alleged  contract  is  denied,  or  the  statute  of  frauds  pleaded,  this^ 
avoids  the  contract,  because  the  party  alleging  it  is  not  allowed: 
to  show  by  parol  evidence  what  the  contract  was.  The  Englisb 
rule  seems  to  have  been  that  the  statute  ®*  of  frauds  must  be 
pleaded,  or  the  party  would  be  allowed  to  proceed  with  parol 

.fevidence  to  establish  the  contract.  But  our  courts  have  ex- 
'tended  the  rule  so  as  to  include  a  denial  of  the  contract  as  well 
as  by  pleading  the  statute  of  frauds:  Gulley  v.  Macy,  84  N.  C, 
434,  and  many  other  cases.  Whether  it  would  not  have  beeik 
better  that  we  had  followed  the  English  role  is  not  now  anx 
open  question,  as  the  rule  seems  to  be  firmly  established  the^ 
other  way  in  this  state. 
But  the  plaintiff  contends  that  she  is  not  claiming  the  right. 

,to  establish — to  set  up — a  parol  contract;  that  she  is  not  ask- 
ing a  specific  performance,  nor  is  she  asking  damages  for  the 
breach  of  a  parol  contract ;  that  her  contention  is  that,  by  rea- 
son of  the  contract  or  agreement  between  her  intestate  and  the 
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-defendant,  the  intestate  was  induced  to  enter  npon  the  defend- 
sant's  land,  and  place  permanent  and  valuable  improvements 
on  the  same;  and  that  this  is  a  new  cause  of  action,  collateral 
to  the  contract,  based  upon  a  new  consideration  given  by  equity 
to  prevent  fraud.  If  the  plaintiff  is  entitled  to  maintain  this 
«ction  against  the  defendant,  it  is  purely  upon  equitable  prin- 
ciples. Before  the  junction  of  the  jurisdiction  of  law  and 
-equity  in  the  same  court,  a  bargainee,  in  a  parol  contract  for 
the  sale  of  land  where  the  contract  was  repudiated  by  the  bar- 
gainor, could  not  have  relief  against  the  bargainor  in  a  court 
of  equity,  if  legal  demands  alone  were  involved.  If  the  bar- 
gainee had  paid  the  purchase  price,  or  a  part  of  it,  in  money 
or  specific  personal  property,  he  had  a  right  of  action  at  law  to 
recover  the  same  back.  And  a  court  of  equity  would  not  aid 
him,  unless  there  was  something  else  connected  with  the  trans- 
action that  gave  him  an  equity.  Then  the  court  of  equity, 
having  acquired  jurisdiction  of  the  matter,  would  proceed  to 
investigate  and  settle  legal  as  well  as  equitable  demands:  Cham- 
bers V.  Massey,  43  N.  C.  286.  But  no  such  question  as  this  can 
****  arise  now,  as  the  same  courts  have  both  jurisdictions,  and 
•administer  both  law  and  equity. 

If  the  plaintiff's  intestate  entered  upon  the  defendant's  land 
■^nnder  a  parol  contract,  and  placed  valuable  and  permanent  im- 
provements thereon,  and  the  defendant,  after  such  improve- 
ments were  made,  repudiates  the  contract,  and  refuses  to  con- 
vey, the  plaintiff  has  an  equitable  cause  of  action :  Ellis  v.  Ellis, 
36  N.  C.  345;  Albea  v.  Griffin,  22  N.  C.  9;  Lyon  v.  Crissman, 
1X2  N.  C.  268;  Pitt  v.  Moore,  99  N.  C.  85,  6  Am.  St.  Rep.  489, 
5  S.  E.  389;  Tucker  v.  Markland,  101  K  C.  422,  8  S.  E.  169; 
Chambers  v.  Massey,  42  N.  C.  286 ;  Thomas  v.  Kyles,  54  N.  C. 
302 ;  Love  v.  Neilson,  54  N.  C.  339,  and  many  other  cases.  The 
court  says  in  many  of  these  cases  that  it  would  be  against  equity 
.and  good  conscience  to  allow  the  bargainor  to  repudiate  his  con- 
■tract,  and  thereby  to  reap  the  benefit  of  the  bargainee's  money 
«nd  labor. 

But  it  is  contended  by  the  defendant  that  if  this  is  so,  the 
defendant  is  protected  from  any  liability  to  account,  for  the 
reason  that  he  has  denied  the  contract,  and  the  law  will  not 
allow  the  plaintiff  to  prove  it.  And  this  is  admitted  to  be 
true,  BO  far  as  establishing  the  contract  for  the  purpose  of 
enforcing  a  specific  performance,  or  the  recovery  of  damages 
Jor  a  breach  thereof.  But  cannot  the  plaintiff  prove  there 
■waa  a  contract  under  which  her  intestate  was  induced  to  enter 
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and  put  valuable  improvements  on  the  land?  If  she  cannot, 
the  fraud  upon  which  the  plaintiff's  action  is  based  is  protected 
by  the  simple  answer  of  the  defendant  This,  it  seems  to  us, 
cannot  be  and  is  not  the  law  in  this  state.  In  Albea  v.  Griffin, 
22  N.  C.  9,  which  seems  to  be  regarded  as  the  leading  case,  it 
does  not  distinctly  appear  that  the  defendant  denied  the  con- 
tract, and,  if  he  did  not,  certainly  no  stress  is  put  upon  that, 
fact  by  the  learned  judge  who  wrote  the  opinion.  The  opinioa 
in  Albea  v.  Griffin,  22  N.  C.  9,  was  written  by  ^^^  Judge  Gas-' 
ton  at  June  term,  1838,  and  at  June  term,  1839,  he  wrote  the 
opinion  in  the  case  "of  Lyon  v.  Crissman,  22  N.  C.  268,  in  which 
he  uses  this  language:  "If  the  objection  be  that  the  agreement 
is  void  because  not  reduced  to  writing,  and  this  objection  could 
avail  anything,  it  should  have  been  set  up  in  the  pleadings. 
But  this  has  not  been  done.  The  plaintiff  avers  one  agreement, 
and  the  defendant  sets  up  another,  and  the  parties  have  left 
to  proof  which  representation  is  the  true  one."  Ellis  v.  Ellis, 
16  N.  C.  345,  was  an  action  for  specific  performance  of  a  parol 
■contract  for  the  sale  of  land,  and  alternate  relief  was  demanded 
for  betterments.  The  answer  denied  the  contract,  and  the 
court  held  that  it  could  not  be  specifically  enforced,  but  al- 
lowed evidence,  and  ordered  an  account  as  to  rents  and  profits 
and  for  betterments.  In  Pitt  v.  Moore,  99  N.  C.  85,  6  Am.  St. 
Rep.  489,  5  S.  E.  389,  which  was  an  action  on  a  parol  contract 
for  betterments,  where  the  defendant  did  not  admit  the  con- 
tract as  alleged,  and  set  up  a  different  contract  or  state  of  facts 
to  those  alleged  by  the  plaintiff  (and  this  was  an  action  by  the 
personal  representative),  and  the  plaintiff  was  allowed  to  prove 
the  agreement,  and  the  court  granted  the  relief  prayed  for  and 
ordered  an  account  to  be  taken,  in  the  opinion  of  the  court  the 
following  language  is  used:  ''Whatever  may  have  been  the  an- 
cient rule,  it  is  now  well  settled  by  many  decisions,  from  Baker 
V.  Carson,  21  N.  C.  381,  in  which  there  was  a  divided  court, 
but  Ruffin,  C.  J.,  and  Gaston,  J.,  concurring,  and  Albea  v. 
Griffin,  22  N.  C.  9,  by  a  unanimous  court,  to  Hedgepeth  v. 
Rose,  95  N.  C.  41,  that  where  the  labor  or  money  of  a  person 
has  been  expended  in  the  permanent  improvement  and  enrich- 
ment of  the  property  of  another  by  parol  contract  or  agreement, 
which  cannot  be  enforced  because,  and  only  because,  it  is  not 
in  writing,  the  party  repudiating  the  contract,  as  he  may  do, 
will  not  be  allowed  to  take  and  hold  the  property  ^**^  thus  im- 
proved and  enriched,  without  compensation  for  the  additional 
value  which  these  improvements  have  conferred  upon  the  prop- 
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erty,  and  rests  upon  the  broad  principle  that  it  is  against  con- 
science that  one  man  shall  be  enriched  to  the  injury  and  cost 
of  another,  induced  by  his  own  acts."  This  was  an  action  by 
the  personal  representative.  Tucker  v.  Markland,  101  N.  C. 
422,  8  S.  E.  169,  is  to  the  same  effect  as  Pitt  v,  Moore,  99  N.  C. 
85,  6  Am.  St.  Eep.  489,  5  S.  E.  389,  where  plaintiffs  brought 
an  action  for  possession  of  land,  and  defendants  answered,  set- 
ting up  a  parol  contract  of  purchase  by  their  ancestor,  alleging 
permanent  improvements,  and  asking  payment  for  the  same. 
The  plaintiffs  replied,  denying  the  contract  and  defendants' 
right  to  have  pay  for  improvements.  But  the  court  allowed 
evidence  to  be  introduced  to  establish  the  parol  contract,  which 
the  jury  found  to  have  been  made  by  defendants'  ancestor,  and 
the  court  ordered  a  reference  as  to  rents  and  profits  and  im- 
provements, and  this  court  aflSrmed  the  judgment.  Thomas  v. 
Kyles,  54  N.  C.  302,  is  a  case  where  the  plaintiff  alleged  that 
his  intestate  made  a  parol  contract  with  the  defendant  for  the 
purchase  of  land,  entered  upon  and  took  possession  thereof,  and 
put  valuable  improvements  on  the  same.  The  defendant  an- 
swered, denying  the  contract.  But  the  plaintiff  was  allowed 
to  prove  the  contract  by  parol  evidence,  and,  while  the  court 
refused  to  compel  a  specific  performance,  the  plaintiff's  claim 
for  betterments  was  allowed.  Other  cases  might  be  cited  as 
authority  for  the  admission  of  parol  evidence  to  show  that  the 
party  entered  and  placed  valuable  improvements  on  land  under 
a  petrol  contract  or  promise  to  convey,  but  we  do  not  deem  it 
necessary  to  do  so.  It  seems  to  be  settled  by  this  court  that  it 
may  be  done;  and  the  cases  cdted  show  that  where  a  party  is  in- 
duced to  go  upon  land,  and  put  valuable  improvCTients  there- 
on, by  the  owner  thereof,  upon  a  parol  promise  to  convey  the 
same  to  the  party  putting  ***  the  improvements  on  the  land, 
and  the  owner  afterward  refuses  to  convey,  it  is  held  by  thia 
court  to  be  a  fraud  upon  the  party  so  induced,  and  the  court 
will  compel  him  to  pay  for  such  improvements. 

It  wafl  also  contended  for  the  defendant  that  the  right  to 
have  pay  for  improvements  only  exists  while  the  bargainee  it 
in  possession,  and  Albea  v.  Griffin,  22  N.  C.  9,  and  Pass  v. 
Brooks,  125  N.  C.  129,  34  S.  E.  228,  were  cited  aa  authority  for 
this  position.  But  neither  of  these  cases,  nor  any  other  case 
that  has  been  called  to  our  attention,  supports  this  contention. 
In  these  cases  and  other  like  cases,  the  bargainee  being  in  pos- 
session, the  court  said  that  such  bargainee  should  not  be  turned 
out  until  the  bargainor  paid  for  the  improvements.     This  was- 
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only  a  means  resorted  to  by  the  court  to  enforce  the  bargainee's 
recovery,  and  not  as  the  grounds  of  the  plaintiff's  equity,  which 
was  made  distinctly  to  rest  upon  the  fraud  of  the  bargainor; 
and  it  would  be  just  as  fraudulent  and  unconacionable  for  the 
bargainor  to  take  profit  by  means  of  such  fraud,  if  the  bar- 
gainee was  out  of  possession,  as  if  he  was  still  in  possession. 
It  is  the  fraud  that  gives  the  right  of  action,  and  not  the  pos- 
session. But  the  cases  of  Tucker  v.  Markland,  101  N.  C.  422, 
S  S.  E.  169,  Pitt  V.  Moore,  99  N.  C.  85,  6  Am.  St.  Eep.  489, 
5  S.  E.  389,  Thomas  v.  Kyles,  54  N.  C.  302,  and  other  cases, 
seem  to  settle  this  contention  against  the  defendant.  It  is 
true  that  it  is  said  in  Pass  v.  Brooks,  125  N.  C.  129,  34  S.  E. 
228,  that  the  contract  is  admitted,  and,  defendants  being  in 
possession,  the  case  of  Albea  v.  Griffin,  22  N.  C.  9,  was  followed 
as  to  the  judgment;  and  the  statement  that  the  contract  was 
admitted  is  only  a  statement  of  the  facts  of  the  case.  There 
is  nothing  in  the  case  of  Pass  v.  Brooks,  125  N.  C.  129,  34  S.  E. 
228,  that  conflicts  with  what  is  said  in  this  opinion.  The  doc- 
trines announced  in  this  case,  or  many  of  them,  are  held  in  the 
recent  case  of  North  v.  Bunn,  122  N.  C.  766,  29  S.  E.  776,  in 
which  case  it  is  held  that  the  bargainee  was  entitled  to  an  ac- 
count, and  that  if  anything  should  be  found  in  her  favor,  it 
should  be  a  ^^^  lien  on  the  land.  It  may  be  that  this  judg- 
ment was  given  owing  to  the  peculiar  circumstances  of  that 
case.  But  from  the  authorities  cited,  and  the  strong  equitable 
reasons  appealing  to  our  consciences  for  redress  against  a  fraud, 
we  are  of  the  opinion  that  the  evidence  should  have  been  ad- 
mitted; and  if  it  shall  be  found  on  the  trial  that  the  plaintiff's 
intestate  was  induced  to  go  upon  the  lot  and  put  valuable  per- 
manent improvements  upon  the  same,  by  reason  of  the  promise 
of  the  defendant  that  he  would  convey  the  lot  to  him,  the 
plaintiff  will  be  entitled  to  have  an  account  to  ascertain  the 
value  of  the  improvements,  subject  to  the  rents  and  profits 
while  the  plaintiff  and  intestate  were  in  possession,  and,  if  a 
balance  be  found  in  her  favor,  the  judgment  shall  constitute  a 
charge  on  the  rents  and  profits  of  said  lot  until  it  is  paid,  and 
a  receiver  may  be  appointed  if  it  shall  be  deemed  necessary. 
Error.     Kew  trial. 

DOUGLAS,  J.,  DISSENTED  on  the  ground  that  a  vendee's  claim 
for  Improvements  is  purely  a  defensive  remedy,  and  that  such  a 
claim  cannot  be  entertained  after  a  surrender  of  the  premises,  cit- 
ing section  473  of  the  code,  and  Boyer  v.  Garner,  116  N.  C.  125,  21 
fi.  E.  180.    He  states  that  no  case  in  North  Carolina  can  be  found 
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where  a  vendee  in  parol  has  recovered  for  improvements  after  his 
surrender  of  possession,  and  cites  Sain  v.  Dulin,  59  N.  C.  195,  and 
Dunn  V.  Moore.  38  N.  C.  364,  as  being  against  the  piaintifE's  con- 
tention. Continuing,  the  Justice  says:  "In  Tucker  v.  Marlsland,  101 
N.  C.  422,  8  S.  B.  169,  the  court  distinctly  states  the  principle  of  its 
decision  in  the  following  words:  'It  would  be  inequitable  and  against 
conscience  to  allow  the  latter  to  turn  him  [the  vendee]  out  of  pos- 
session thereof  without  restoring  his  outlay  in  cash  and  for  valuable 

Improvements  he  put  on   the  land  while  so  in  possession 

Shall  the  court  allow  the  vendor  to  keep  the  money  of  the  vendee, 
which  he  thus  obtained,  while  it  helps  him  to  get  possession  of  the 
land?  Surely  not  The  court  of  equity  will  not  enforce  the  con- 
tract because  the  statute  pleaded  renders  it  void,  but  it  will  not 
help  the  vendor  to  consummate  a  fraud.'  In  Albea  v.  Griffin,  22  N. 
C.  9,  the  leading  case  upon  the  subject,  this  court  says:  'If  they  re- 
pudiate the  contract,  which  they  have  a  right  to  do,  they  must  not 
take  the  improved  property  from  the  plaintiff  without  compensation 
for  the  additional  value  which  these  improvements  have  conferred 
upon  the  property.'  To  the  same  effect  is  Pass  v.  Brooks,  125  N.  C. 
129,  34  S.  E.  228.  In  the  very  nature  of  things,  what  other  remedy 
can  be  given  without  violating  the  letter  ajid  spirit  of  the  statute? 
In  the  case  at  bar  the  court  cannot  say:  'We  will  prevent  the  vendor 
from  taking  back  his  land  without  just  compensation;  we  will  not 
help  him  to  commit  a  fraud.'  The  vendor  asks  no  help.  His  fraud 
is  an  accomplished  fact  He  is  in  possession  of  his  land,  and  sim- 
ply asks  to  be  let  alone.  What  then  can  we  do?  We  cannot  decree 
specific  performance,  nor  can  we  put  the  plaintiff  back  in  possession 
of  the  land  which  she  voluntarily  surrendered. 

"But  it  is  said  we  can  render  an  affirmative  judgment  for  the 
amount  of  the  improvements.  In  what  way?  Not  in  contract,  for 
there  was  no  agreement  that  the  vendor  would  pay  for  the  house. 
Not  for  breach  of  contract,  for  the  only  contract  between  them  was 
one  that  lies  under  the  ban  of  the  law.  Such  a  contract  cannot  even 
be  proved,  much  less  enforced.  It  is  true  the  vendee  in  possession 
may  prove  a  parol  contract  of  sale  as  showing  the  nature  of  his  pos- 
session, but  not  as  the  sole  ground  of  affirmative  relief.  This  seems 
to  be  clearly  recognized  in  North  v.  Bunn,  122  N.  0.  766,  29  S.  B. 
776,  an  action  in  the  nature  of  ejectment  There  the  court  says: 
•The  contract  for  the  conveyance  of  the  land  in  dispute,  being  in 
parol  and  denied,  cannot  be  enforced  by  reason  of  the  statute  of 
frauds.  When  the  contract  is  denied,  the  court  cannot  hear  proof 
of  a  void  contract':  Citing  Dunn  v.  Moore,  38  N.  C.  364.  Further  on 
the  court,  referring  to  compensation  for  Improvements,  says:  'This 
relief  is  not  founded  upon  the  existence  of  any  contract  sought  to 
be  executed,  or  for  the  breach  of  which  compensation  or  damages 
were  asked.    It  is  an  appeal  to  the  court  to  prevent  fraud.'  " 

Mccracken  v.  McCracken,  8S  N.  C.  272.  was  the  only  case  found 
by  the  justice  in  which  a  vendee  asked  for  compensation  for  improve- 
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ments  after  he  bad  surrendered  possession,  and  the  right  was  abso- 
lutely denied  by  a  majority  of  the  court,  the  opinion  stating  that  la. 
no  case  "is  there  even  a  suggestion  to  be  found  that  an  action  can 
be  sustained  In  any  form,  or  in  any  court,  whether  at  law  or  ia. 
equity,  for  damages  for  nonperformance  of  such  a  contract;  and  that 
Is  simply  what  this  action  Is— nothing  more  nor  leas.  To  permit 
It  to  be  done  would  be  for  the  courts  to  act  in  the  very  teeth  of 
the  statute,  In  defiance  of  the  declared  will  of  the  legislature.  .  .  .  ►. 
There  Is  much  In  the  case  at  bar  that  appeals  to  our  moral  sensi- 
bilities," continues  the  dissenting  opinion,  "but  not  to  our  equitable- 
jurisdiction.  We  must  remember  that  such  Jurisdiction  attaches 
Avliere  there  Is  no  adequate  remedy  at  law,  but  not  where  the  con- 
tract Is  forbidden  by  law.  There  Is  a  clear  distinction  between  the- 
illegality  of  a  contract  and  the  inadequacy  of  a  legal  remedy,  a»- 
mnch  so  as  there  is  between  the  statement  of  a  defective  cause  of! 
action  and  a  defective  statement  of  a  cause  of  action.  In  one  ca£e- 
the  defect  is  in  the  substance;  but  In  the  other  merely  In  the  acci- 
dent" Parol  contracts  of  the  character  In  question  are  enforced^ 
In  many  states  under  the  principle  of  part  performance;  but  this 
doctrine  Is  repudiated  In  North  Carolina. 


PAROL  CONTRACTS  TO  CONVEY  LAND  are  generally  regarded 
as  voidable  merely:  Sims  v.  Hutchins,  8  Smedes  &  M.  328,  47  Am. 
Dec.  90;  and  although  they  cannot  support  either  a  bill  for  specific^ 
performance  or  an  action  for  damages  (Alabama  Mineral  Land  Co. 
V.  Jaclison,  121  Ala.  172,  77  Am.  St.  Rep.  46,  25  South,  709),  pur- 
chasers under  such  contracts  may  have  compensation  for  improve- 
ments placed  on  the  land:  Jordan  v.  Greensboro  Furnace  Co.,  12S 
N.  C.  143,  78  Am.  St.  Rep.  644,  35  S.  E.  247;  Pitt  v.  Moore,  99  N.  C. 
85,  6  Am.  St  Rep.  489.  5  S.  E.  389. 

PLEADING  THE  STATUTE  OF  FRAUDS  Is  the  subject  Of  the^ 
monographic  notes  to  Jordan  v.  Greensboro  Furnace  Co.,  78  Am.  St.. 
Bey.  648-658;  Hotcbkiss  v.  Ladd,  86  Am.  Dec.  684-688. 


ARRINGTON  v.  ARRINGTON. 
[127  N.  C.  190,  87  8.  B.  212.] 

DIVORCE  —  JUDGMENT  IN  ANOTHER  STATE— RE* 
JUDICATA.— UNDER  THE  UNITED  STATES  CONSTITUTION, 
article  4,  section  1,  requiring  full  faith  and  credit  to  be  given  In  each 
state  to  the  judicial  proceedings  of  every  other  state,  a  decree  for 
divorce  and  alimony  made  in  one  state  by  a  court  having  jurisdic- 
tion of  the  subject  matter  and  the  parties  is  res  judicata,  and  bind- 
ing on  them  in  an  action  on  the  judgment  In  another  state. 

JUDGMENTS  — RES  JUDICATA  —  FAILURE  TO  SERVE* 
PROCESS  —  NONAPPEARANCE.— Where  a  defendant  is  not 
served  with  legal  notice,  and  is  not  present  in  person  or  by  attorney », 
a  judgment  obtained  against  him  is  a  nullity  in  another  state. 
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STATUTE  OF  LIMITATIONS— JUDGMENT  IN  ANOTHER 

STATE.— In  an  action  on  a  judgment  obtained  in  another  state,  tlie 
plea  of  tlie  statute  of  limitations  is  a  plea  to  the  remedy,  and  the  lex 
fori  governs. 

STATUTE  OF  LIMITATIONS  —  ANNUAL  PAYMENT  OF 
ALIMONY— WHEN  BARRED.— The  statute  of  limitations  does  not 
Ttin  against  a  judgment  debt  before  it  is  due;  hence,  under  a  ten  year 
^statute  of  limitations,  an  action  on  a  judgment  decreeing  the  an- 
nual payment  of  alimony  is  barred  only  as  to  those  payments  which 
became  due  and  collectible  more  than  ten  years  before  the  Institutioa 
of  the  action. 

Douglass  &  Simins,  for  the  plaintifE. 

B.  H.  Buim  and  P.  S.  Spruill,  for  the  defendant. 

">*  FAIRCLOTH,  C.  J.  It  appears  from  the  record  in  this 
•case  that  the  plaintiff  and  defendant  were  married  in  North 
Oarolina  about  1869,  and  that  they  lived  together  as  man  and 
wife  in  said  state  until  the  year  1879,  when  the  plaintiff  re- 
;moved  to  the  state  of  Illinois  and  acquired  a  residence  in 
that  state,  the  defendant  remaining  a  citizen  of  North  Caro- 
lina until  the  present  time.  It  also  appears  that  the  plain- 
"tiff,  after  acquiring  her  legal  residence  in  the  state  of  Illinois, 
about  1879  or  1880  instituted  an  action  or  bill  for  divorce 
against  the  defendant  in  the  circuit  court  of  Sangamon  county, 
in  said  state  of  Illinois  (a  court  of  competent  jurisdiction), 
alleging  facts  and  matters,  such  as  the  violence  and  cruel  treat- 
ment of  her  husband,  as  would  entitle  her  in  North  Carolina 
to  a  divorce  a  mensa  (it  thoro,  which  matters  are  adjudged  in 
the  state  of  Illinois  sufficient  to  authorize  a  decree  of  dissolu- 
tion of  the  bonds  of  matrimony;  that  is,  a  divorce  a  vinculo. 
After  notice  by  publication,  etc.,  the  defendant  appeared  in  said 
proceeding  by  an  attorney,  and  in  November,  1881,  it  was  ad- 
judged and  decreed  in  said  proceeding  that  the  plaintiff  be 
-divorced  and  separated  from  the  bonds  of  matrimony  thereto- 
fore existing  between  her  and  her  husband,  the  defendant  there- 
in, and  that  she  have  the  care,  custody,  and  education  of  their 
■children.  It  was  also  adjudged  that  the  defendant  pay  to  the 
^complainant  for  her  alimony  and  maintenance  annually  the 
.•«um  of  one  hundred  and  fifty-four  dollars,  until  the  further 
«order  of  the  court  (said  payments  beginning  and  ***  dating 
from  June  1,  1879,  and  to  be  payable  semi-annually),  and  that 
■the  defendant  also  pay  annually  to  the  complainant  three  hun- 
■dred  dollars  for  the  care,  custody,  support,  and  education  of 
their  children,  payable  semi-annually  until  the  further  order  of 
the  court  (said  last  payment  to  begin  and  date  from  June  1, 
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1879).  The  plaintiff,  now  a  resident  of  North  Carolina,  brought 
this  action  to  recover  the  amount  due  on  said  Illinois  judg- 
ment, alleging  nonpayment  of  the  same,  and  files  a  duly  au- 
thenticated transcript  of  said  record  and  judgment  in  this  ac- 
tion. The  effect  of  this  judgment  on  the  property  rights  of 
the  plaintiff  was  before  this  court  in  1889,  in  Arrington  v. 
Arrington,  102  N.  C.  491,  9  S.  E.  200,  and  it  was  held  that 
said  Illinois  judgment  of  divorce  was  valid  and  binding.  In  thtf 
present  action,  among  other  defenses,  the  defendant  relies  on' 
the  statute  of  limitations.  At  the  trial,  when  the  pleadings 
were  read,  his  honor  was  of  opinion  that  the  plaintiff's  action 
was  barred  by  the  statute,  and  thereupon  the  plaintiff  took  a 
nonsuit  and  appealed. 

It  is  admitted  that  by  the  law  of  Illinois  alimony  may  be 
allowed  when  an  absolute  divorce  a  vinculo  is  granted.  We 
might  dispose  of  this  appeal  on  this  simple  ruling,  but  an- 
other question  is  important  to  be  settled  and  understood,  to 
which  the  arguments  were  chiefly  addressed,  and  we  feel  that 
it  is  proper  to  consider  it.  That  question  is,  What  is  the 
force  and  effect  of  said  judgment  when  sued  upon  in  North 
Carolina,  where  both  parties  now  reside?  Is  it  res  adjudicata 
and  binding  on  the  parties,  or  can  the  defendant  now  plead  to 
the  merits  of  the  original  cause  of  action?  This  depends  upon 
the  construction  given  to  article  4,  section  1,  of  the  constitu- 
tion of  the  United  States,  in  these  words:  "Full  faith  and  credit 
ehall  be  given  in  each  state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state.  And  Congress  may,  by 
general  laws,  prescribe  the  manner  in  ***  which  such  acts,  rec- 
ords, and  proceedings  shall  be  proved,  and  the  effect  thereof." 
By  the  act  of  May  26,  1790,  chapter  11,  Congress  provided  for 
the  mode  of  authenticating  the  records  and  judicial  proceed- 
ings of  the  state  courts,  and  then  further  declared  that  "the 
records  and  judici.al  proceedings,  authenticated  as  aforesaid, 
ehall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall  be 
taken."  At  common  law  the  judicial  proceedings,  etc.,  of 
foreign  nations  are  not  taken  notice  of  nor  admitted  as  of 
course  by  our  courts.  They  must  be  proved  like  other  facts 
when  brought  into  controversy  in  any  suit.  Whatever  regard 
for  them  has  been  shown  is  the  result  of  treaty  or  mere  comity. 
In  the  American  colonies,  before  the  adoption  of  our  constitu- 
tion, there  was  no  uniform  rule  as  to  judgments  in  other  colo- 
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niefl.  Some  of  the  colonial  courts  held  these  judgments  con- 
clusive; some  held  that  they  were  not;  some,  that  they  were 
prima  facie  valid,  open  to  be  controverted  by  ne^v^  proofs,  etc. 
So  that  there  was  little  or  no  extraterritorial  force  or  effect 
given  to  foreign  or  domestic  judgments.  The  latter  were  uni- 
formly held  conclusive  on  the  parties  in  the  colony  or  state  in 
which  they  were  rendered,  and  not  open  to  be  controverted  or 
impeached  with  new  proofs.  No  one  will  fail  to  see  how  in- 
convenient this  system,  before  the  adoption  of  our  constitu- 
tion, musft  have  been,  and  the  attending  danger  of  the  grossest 
injustice.  Suppose  a  judgment  in  one  state,  in  a  court  hav- 
ing jurisdiction,  after  a  trial  and  verdict  by  a  jury  upon  a 
contract,  or  for  a  trespass  or  other  just  cause  of  action,  in  a 
place  where  all  the  witnesses  lived,  and  after  awhile  the  defend- 
ant should  reside  in  another  state,  and  material  witnesses  should 
die  or  remove,  so  that  their  testimony  could  not  be  had,  and  the 
defendant  in  a  new  suit  could  controvert  ^^*  anew  all  the  facts 
found  by  the  jury  in  the  original  suit,  and  so  again  and  again; 
there  could  be  no  certainty  of  any  just  redress  to  the  plaintiff. 
It  must  have  been  the  purpose,  therefore,  of  the  constitution 
(article  4,  section  1),  with  appropriate  legislation,  to  suppress 
this  irritation  and  mischief  between  citizens  of  different  states, 
by  declaring  that  full  faith  and  credit  should  be  given  to  the 
judicial  proceedings,  etc.,  of  every  other  state.  Any  other  in- 
terpretation would  give  no  efficacy  to  that  clause,  and  leave 
suitors  in  the  same  condition  as  they  were  before  article  4,  sec- 
tion 1,  was  adopted. 

In  1813  the  question  was  presented  to  the  supreme  court  of 
the  United  States  in  Mills  v.  Duryee,  7  Cranch,  481,  and  it  was 
held  that  "nil  debit  is  not  a  good  plea  to  an  action  founded  in 
a  judgment  of  another  state."  There  a  valid  judgment  had 
been  rendered  in  New  York  state,  and  upon  the  certified  copy 
a  suit  was  instituted  in  the  District  of  Columbia.  Story,  J., 
for  the  court,  said:  "It  is  argued  that  this  act  provides  only  for 
the  admission  of  such  records  as  evidence,  but  does  not  declare 
the  effect  of  such  evidence  when  admitted.  This  argument 
cannot  be  supported.  The  act  declares  that  the  record,  duly 
authenticated,  shall  have  such  faith  and  credit  as  it  has  in  the 
state  court  from  whence  it  is  taken.  If  in  such  court  it  has 
the  faith  and  credit  of  evidence  of  the  highest  nature  (viz.,  rec- 
ord evidence),  it  must  have  the  same  faith  and  credit  in  every 
other  court.  Congress  has  therefore  declared  the  effect  of  the 
record  by  declaring  what  faith  and  credit  shall  be  given  to  it. 
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....  Another  objection  is,  that  the  act  cannot  have  the  ef- 
fect contended  for,  because  it  does  not  enable  the  courts  of 
another  state  to  issue  executions  directly  on  the  original  judg- 
ment. This  objection,  if  it  were  valid,  would  equally  apply  to 
every  other  court  of  the  same  state  where  the  judgment  was 
rendered.  But  it  has  no  foundation.  The  right  of  a  court  to 
'***  issue  execution  depends  upon  its  own  powers  and  organiza- 
tion.    Its  judgments  may   be  complete  and   perfect  and  have 

full  effect,  independent  of  the  right  to  issue  execution A 

decree  for  the  pay  of  alimony,  like  any  other  money  decree, 
may  be  collected  by  execution,  where  the  decree  does  not  pro- 
vide for  its  being  executed  by  a  master  in  chancery,  or  a  com- 
missioner. An  execution  may  issue  precisely  as  upon  a  judg- 
ment at  law":  Dinet  v.  Eigenmann,  80  111.  274.  In  1818  the 
question  came  up  in  Hampton  v.  McConnell,  3  Wheat.  234, 
where  Marshall,  C.  J.,  said:  "This  is  precisely  the  same  case  as 
that  of  Mills  v.  Duryee,  7  Cranch,  481.  The  doctrine  there 
held  was  that  the  judgment  of  a  state  court  should  have  the 
same  credit,  validity,  and  effect  in  every  other  court  in  the 
United  States  which  it  had  in  the  state  where  it  was  pro- 
nounced, and  that  whatever  pleas  would  be  good  to  a  suit  there- 
on in  such  state,  and  none  others,  could  be  pleaded  in  any  other 
court  in  the  United  States."  The  same  conclusion  is  repeated 
in  McElmoyle  v.  Cohen,  13  Pet.  312,  Christmas  v.  Russell,  5 
Wall.  303,  and  Cheever  v.  Wilson,  9  Wall.  123,  and  others. 
.  The  question  and  the  authorities  are  reviewed  in  Barber  v. 
Barber,  21  How.  682.  The  parties  resided  in  New  York,  where 
a  decree  of  separation  a  mensa  et  thoro  was  entered.  It  was 
also  adjudged  that,  for  the  purpose  of  maintenance  of  Mrs. 
Barber,  there  should  be  allowed  and  paid  to  her  by  the  de- 
fendant, in  quarterly  installments,  the  annual  sum  of  three 
hundred  and  sixty  dollars  in  each  and  every  year,  from  the  day 
the  bill  was  filed,  during  her  life,  and  in  case  it  was  not  so  paid, 
the  quarterly  payments  should  bear  interest  as  they  respectively 
became  due,  and  that  execution  might  issue  therefor,  toties 
quoties.  It  was  also  decreed  that  the  defendant  should  pay 
forthwith  nine  hundred  and  sixty  dollars,  being  the  alimony 
retrospectively  due,  and  the  plaintiff  should  have  execution 
therefor.  Soon  after  the  decree  of  *®®  divorce  and  for  ali- 
mony was  made  the  defendant  removed  to  the  state  of  Wis- 
consin, without  paying  any  of  the  alimony  due;  and  upon  a 
duly  authenticated  transcript  of  the  papers  in  that  suit,  a  suit 
was  instituted  in  Wisconsin  for  the  amount  of  the  alimony  due 
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by  the  defendant  Tlie  case  went  to  a  hearing  on  the  plead- 
ings and  proofs,  and  a  judgment  was  entered  in  favor  of  the 
plaintiff  according  to  the  judgment  in  New  York;  and  on  ap- 
peal the  supreme  court  of  the  United  States  held  that  the  court 
of  Wisconsin  had  committed  no  error  in  sustaining  its  jurisdic- 
tion, nor  in  the  decree  which  it  had  made.  In  this  case  the 
court  remarks:  "The  parties  to  a  cause  for  a  divorce  and  for 
alimony  are  as  much  bound  by  a  decree  for  both  which  has  been 
given  by  one  of  our  state  courts  having  jurisdiction  of  the  sub- 
ject matter  and  over  the  parties  as  the  same  parties  would  be 
if  the  decree  had  been  given  in  the  ecclesiastical  court  of  Eng- 
land. The  decree  in  both  is  a  judgment  of  record,  and  will  be 
received  as  such  by  other  courts.  And  such  a  judgment  or  de- 
cree rendered  in  any  state  of  the  United  States,  the  court  hav- 
ing jurisdiction,  will  be  carried  into  judgment  into  any  other 
state,  to  have  there  the  same  binding  force  that  it  has  in  the 
state  in  which  it  was  originally  given."  When  the  marital  control 
and  protection  have  been  lost  by  a  judgment  of  divorce,  a  de- 
cree for  alimony  '^becomes  a  judicial  debt  of  record  against  the 
husband,  which  may  be  enforced  by  execution  or  attachment 
against  his  person,  issuing  from  the  court  which  gave  the  de- 
cree; and  when  that  cannot  be  done  on  account  of  the  husband 
having  left  or  fled  from  that  jurisdiction  to  another,  where  the 
process  of  that  court  cannot  reach  him,  the  wife,  by  her  next 
friend,  may  sue  him  wherever  he  nfiay  be  found,  or  where  he 
shall  have  acquired  a  new  domicile,  for  the  purpose  of  recover- 
ing the  alimony  due  to  her,  or  to  carry  the  decree  into  a  judg- 
ment there  with  the  same  effect  that  it  has  **'''  in  the  state  in 
which  the  decree  was  given.  Alimony  decreed  to  a  wife  in  a 
divorce  of  separation  from  bed  and  board  is  as  much  a  debt  of 
record  until  the  decree  has  been  recalled  as  any  other  judgment 
for  money  is":  Barber  v.  Barber,  21  How.  595.  This  doctrine 
has  been  expressly  declared  in  several  of  our  states. 

In  the  cases  cited  it  appears  that  decrees  for  alimony  due 
and  collectible  in  future  by  installments  annually  are  as  effica- 
cious and  binding  on  the  parties  as  if  they  were  collectible  as 
soon  as  they  are  recorded.  From  the  authorities  we  have  ex- 
amined, it  seems  to  be  assumed  that  either  party,  upon  a  change 
of  circumstances,  may  move  in  the  court  that  made  the  decree 
to  have  the  decree  modified  or  discharged,  as  may  seem  proper 
in  the  opinion  of  that  court.  In  harmony  with  the  foregoing 
authorities  are  several  cases  in  North  Carolina:  Irby  v.  Wilson, 
21  N.  C.  678;  Davidson  v.  Sharpe,  28  N.  C.  14;  Miller  y.  Leach, 
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95  N.  C.  229;  Walton  v.  Sugg,  61  N.  C.  98,  93  Am.  Dec.  580. 
In  these  cases  the  conclusive  effect  of  the  judgment  rendered 
in  another  state  is  recognized,  holding  that  the  record,  prop- 
erly authenticated,  is  the  highest  and  most  conclusive  evidence. 
In  all  cases  where  the  defendant  is  not  served  with  legal  notice, 
and  not  present  in  person  or  by  attorney,  the  original  judgment 
in  another  state  is  a  nullity. 

2.  As  to  the  statute  of  limitations:  This,  as  we  understand 
the  record,  is  the  only  question  on  which  his  honor  intimated 
an  opinion.  The  plea  of  the  statute,  in  an  action  in  our  state 
on  a  judgment  obtained  in  another  state,  is  a  plea  to  the  rem- 
edy, and  consequently  the  lex  fori  must  prevail  in  such  an  ac- 
tion: McElmoyle  v.  Cohen,  13  Pet.  312.  That,  in  North  Caro- 
lina, is  the  ten  years  statute:  Code,  sec.  152.  The  language  is: 
*Trom  the  date  of  the  rendition  of  said  judgment  or  decree.'* 
That  must  refer  to  a  judgment  which  is  at  once  due  and  col- 
lectible. It  cannot  reasonably  intend  a  judgment  which  in 
terms  is  not  due  and  collectible  until  a  *®®  future  day,  without 
presenting  the  absurdity  of  a  statute  barring  or  running  against 
a  judgment  debt  before  the  debt  is  due  or  collectible.  We  are 
of  the  opinion,  therefore,  that  the  annual  sums  adjudged  in 
favor  of  the  plaintiff  which  became  due  and  collectible  more 
than  ten  years  before  the  institution  of  this  action  are  barred 
by  the  code  (section  152),  and  that  those  that  became  due  with- 
in the  ten  years  are  not  barred. 

Error. 

CLARK,  J..  DISSENTED  upon  three  grounds:  1.  That  tbe  lawa 
of  North  Carolina  do  not  recognize  alimony  after  the  grant  of  an 
absolute  divorce.  2.  That  a  Judgment  for  the  future  payment  of 
alimony  and  maintenance,  being  subject  to  modification  by  the  court 
at  any  time,  is  interlocutory  and  not  a  final  judgment,  upon  which 
alone  an  action  can  be  brought  in  another  state.  Justice  Clark  ap- 
proves and  follows  the  case  of  Lynde  v.  Lynde,  162  N.  T.  405,  76 
Am.  St  Rep.  332,  56  N.  E.  979,  to  the  effect  that  "while  a  decree  for 
alimony  in  a  lump  snm  or  past  alimony  is  a  final  Judgment,  upon 
which  an  action  can  be  brought  in  the  courts  of  another  state,  a 
Judgment  for  payment  of  alimony  in  the  future  Is  not  such  a  judg- 
ment that  action  can  be  maintained  upon  it  in  the  courts  of  an- 
other state."  And  8.  That  the  North  Carolina  statute  of  limitations 
bars  an  action  upon  a  Judgment  or  decree  after  ten  years  "from  the 
date  of  the  rendition  of  the  said  Judgment  or  decree."  The  statute 
leaves  no  room  for  argument.  The  Judgment,  being  rendered  No- 
vember 16,  188(»,  must  be  sued  on  within  ten  years  from  that  date. 
"There  is  no  exception  in  the  statute  as  to  Judgments  upon  which 
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executions  are  to  isstie  at  stated  periods  thereafter,  nor  as  to  decrees 
In  divorce,  or  any  other  kinds  of  decrees.  The  statute  may  be  de- 
fective, in  that  It  did  not  except  some  Judgments  from  this  limita- 
tion, or  did  not  provide  that,  as  to  judgments  framed  lllse  this,  the 
statute  should  not  run  from  the  rendition  of  the  Judgment,  but  from 
the  falling  due  of  each  payment  ....  We  cannot  be  wiser  than  the 
law.  The  court  has  no  legislative  authority.  It  cannot  put  into  the 
statute  words  which  the  law-making  power  did  not  put  there,  nor 
amend  it  because  we  may  think  the  general  assembly  might  have 
written  the  law  differently  if  Its  attention  had  been  called  to  this 
case,  as  to  which  our  opinion  might  be  at  fault"  Only  the  statute 
of  North  Carolina  Is  applicable  to  the  case:  McBlmoyle  r.  Cohen^ 
13  Pet.  812;  Ambler  y.  Whippte,  180  lU.  811,  32  Am.  &t  Bep.  202,  28 
a.  E.  841. 


A  JUDGMENT  FOR  ALIMONY  is  a  debt  of  record:  Obnrad  v. 
Everich,  50  Ohio  Bt  476,  40  Am.  St  Rep.  679,  8S  N.  E.  58.  It  has 
extraterritorial  value  and  force,  and  the  courts  of  another  state 
should  give  it  full  credit  and  eftect:  Lynde  ▼.  Lynde,  162  N.  Y.  405, 
76  Am.  St  Rep.  3.32.  56  N.  E.  979. 

FOREIGN  DECREES  OF  DIVORCE  are  discussed  In  the  mono- 
graphic note  to  De  La  Montanya  v.  De  La  Montanya.  53  Am.  St 
Rep.  182-184. 

THE  STATUTE  OF  LIMITATIONS  OF  THE  FORUM  govern* 
In  an  action  upon  a  Judgment  of  a  sister  state:  Van  Santvoord  v. 
Roethler,  35  Or.  250,  57  Pae.  628  76  Am.  St  Rep.  472;  Wright  V, 
idordaunt.  77  Miss.  537,  78  Am.  St  Rep.  536,  27  South.  640. 


REIGER  V.  WORTH. 

[127  N.  C.  230.  37  S.  E.  217.] 

DAMAGES.— THE  REMOTE  CONSEQUENCES  of  an  act  do 
not  generally  make  a  person  liable  in  damages. 

DAMAGES— SALE  OF  WORTHLESS  SEED.— The  measure 
of  damages  for  the  sale  of  seed  rice,  where  the  article  is  guaran- 
teed and  proves  entirely  worthless,  and  it  is  too  late  to  plant  an- 
other rice  crop,  is  the  amount  which  was  paid  for  the  rice,  the 
amount  expended  In  the  preparation  of  the  soil  and  for  planting 
the  seed,  and  a  reasonable  rent  for  the  land,  less  the  amount  for 
which  the  land  might  have  been  rented  for  some  other  cropi. 

E.  K.  Bryan,  for  the  plaintiff. 
Franklin  McNeill,  for  the  defendant. 

«»»  MONTGOMERY,  J.  This  action  was  bronght  by  fh» 
plaintiff  to  recover  damages  of  defendant  on  accotint  of  a  breach 
of  warranty,  the  form  of  the  action  being  that  formerly  known 
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as  "case."  The  plaintiff  bought  of  the  defendant  a  quantity  of 
rice,  which  he  alleged  the  defendant  represented  to  be  good 
seed  rice,  but  which  was  in  fact  not  good  seed  rice,  and  which 
failed  to  sprout  after  having  been  planted,  ^^^  although  the 
land  was  well  prepared.  The  plaintiff  further  alleged  that 
it  was  too  late,  after  he  discovered  that  the  rice  was  worthless 
for  seed  and  had  failed  to  germinate,  to  plant  for  another  crop. 
The  jury  found  these  allegations  of  fact  to  be  true.  The  plain- 
tiff demanded  judgment  for  the  amount  paid  for  the  rice,  for 
the  amount  he  expended  in  preparing  the  land  and  in  planting 
the  rice,  and  for  the  amount  of  profit  which  would  have  been 
made  by  the  plaintiff  upon  the  anticipated  crop  had  the  rice 
sprouted.  The  following  issues  were  submitted  to  the  jury: 
1.  Was  the  rice  sold  by  the  defendant  to  the  plaintiff  warranted 
to  be  good  seed  rice?  2.  If  so,  was  it  such  as  it  was  warranted 
to  be?  3.  If  not,  what  damage  has  plaintiff  sustained?  The 
third  issue  was  subdivided  into:  1.  Actual  damages;  2.  The  loss 
of  crop.  The  third  issue  was  subdivided,  as  is  stated  in  the 
case  on  appeal,  to  make  a  new  trial  unnecessary  in  case  the  su- 
preme court  should  bold  damages  of  crop  were  too  remote  and 
speculative.  The  jury  responded  to  the  first  issue,  "Yes,"  to 
the  second,  "No,"  and  to  the  third  (subdivision  1),  "two  hun- 
dred and  eighty-four  dollars,"  and  to  the  second  subdivision, 
"four  hundred  dollars,"  and  judgment  was  rendered  against 
the  defendant  for  both  amounts.  The  appeal  of  the  defendant 
is  from  so  much  of  the  judgment  as  is  contained  in  the  amount 
which  the  jury  found  in  response  to  the  second  subdivision  of 
the  third  issue — for  the  loss  of  the  crop. 

The  appeal,  however,  brings  with  it  the  question  of  the 
correctness  of  the  submitting  by  his  honor  of  the  second  sub- 
clivision  of  the  third  issue;  of  his  receiving  the  testimony  of 
witnesses  as  to  the  price  of  rice  in  the  fall  of  the  year  1898, 
the  time  when  the  anticipated  crop  would  have  matured;  and 
as  to  the  average  yield  of  rice  on  such  land  as  the  plaintiff's 
and  as  the  plaintiff  had  prepared;  and  of  his  instruction  to 
the  jury  on  the  second  subdivision  of  the  third  *"*  issue. 
That  instruction  was,  after  calling  attention  to  the  evidence 
and  contentions  of  the  parties,  "that  they  would  allow  the  plain- 
tiff such  a  sum  as  they  would  find  from  the  evidence  his  net 
profit  on  the  crop  would  have  been  if  there  had  been  no  breach 
■of  the  warranty.  This  is  the  sum  left  after  deducting  expenses 
of  preparing  for  and  working  said  crop,  housing  and  marketing 
the  same."    The  matter  involved  in  his  honor's  instruction  to 
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the  jury  is  the  one  to  which  all  of  the  defendant's  other  ex- 
ceptions point,  and  the  discussion  of  the  charge  is,  therefore, 
the  discussion  of  them  all.  The  question  for  consideration  and 
decision,  then,  is.  Can  one  who  sells  a  farm  product  to  a  pur- 
chaser, the  purchaser  making  known  at  the  time  of  the  pur- 
chase that  he  wants  the  article  for  seed  with  which  to  plant  a 
crop,  and  who  guarantees  that  the  article  which  he  sells  is  good 
for  the  purposes  of  seeding,  be  made  liable  in  damages  in  case 
of  the  entire  worthlessness  of  the  article  for  seed  purposes,  dis- 
covered after  the  land  has  been  prepared  and  the  seed  sown, 
and  too  late  to  plant  another  crop,  for  such  an  amount  as  a 
jury  might  find  upon  the  testimony  of  witnesses  to  be  the  value 
of  the  crop  which  might  have  been  gathered  if  the  seed  had 
been  good,  and  a  fair  crop  raised  ?  Compensation  is  to  be  made 
to  the  one  who  sustains  an  injury  in  his  person,  in  his  property, 
or  in  his  reputation.  This  is  a  general  principle  underlying 
the  law  of  damages.  And  there  is  another  general  rule  to  the 
effect  that  the  remote  consequences  of  an  act,  or  conjectural 
consequences,  do  not  make  a  person  liable  in  damages.  Dam- 
ages can  be  recovered  against  one  only  for  the  consequences  of 
his  act  when  those  consequences  are  proximate  or  natural.  Great 
difficulty  had  been  found  in  all  the  courts  in  the  proper  appli- 
cation of  these  general  rules  to  the  peculiar  facts  of  particular 
cases,  and  many  of  the  reported  cases  are  in  hopeless  conflict. 
The  correctness  *^*  of  his  honor's  instruction  is  supported  by 
two  English  cases:  Page  v.  Pavey,  34  Eng.  Com.  L.  628; 
Randall  v.  Raper,  96  Eng.  Com.  L.  84.  In  the  first-named  case 
there  was  a  breach  of  warranty  in  the  sale  of  wheat  sold  for 
seed.  The  wheat  did  not  grow  as  it  was  warranted  to  do,  and 
was  of  no  value.  The  plaintiff,  in  his  action  for  damages,  was 
allowed  to  give  in  evidence  of  what  the  value  of  the  crop  might 
have  been  if  it  had  grown,  with  the  view  to  make  out  his  dam- 

?eges.    In  the  other  case  (Randall  v.  Raper,  96  Eng.  Com.  L. 

,'^84),  the  plaintiff  had  bought  from  the  defendant,  with  war- 
ranty, a  quantity  of  seed  barley,  represented  to  be  Chevalier 
seed  barley,  and  then  resold  it  to  another,  who  sowed  it  for 
Chevalier  seed  barley;  and  the  same,  not  being  Chevalier  seed 
barley,  produced  much  less  and  inferior  crops  of  an  inferior 
quality  of  barley  than  if  the  seed  had  been  Chevalier  seed  barley. 
The  plaintiff  obligated  himself  to  compensate  his  vendee  to  the 
extent  of  the  difference  between  the  value  of  the  crop  raised 
and  the  estimated  value  of  what  the  crop  of  barley  would 
have  been  worth  if  the  seed  had  been  as  they  had  been  repre- 
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Bented  to  be,  and  then  brought  his  action  against  the  defend- 
ant for  the  amount  he  had  paid  his  vendee.     A  verdict  was; 
had,  with  leave  to  the  defendant  to  move  to  reduce  it  to  the- 
difference  in  the  price  between  Chevalier  seed  barley  and  the? 
seed    barley    which    was    delivered.     The    rule    was    refused- 
Lord  Campbell  said:  **!  am  clearly  of  the  opinion  that  in. 
case  the  plaintiffs  had  paid  the  damages  sustained  by  their 
vendees,  compelled  to  do  so  for  breach  of  a  warranty  similar 
to  that  given  by  the  defendant  to  the  plaintiffs,  they  would 
have  been  entitled  to  recover  such  damages  as  special  dam- 
ages in  this  action.     It  was  a  probable,  a  natural,  even  a 
necessary,  consequence  of  this  seed,  not  being  Chevalier  seed 
barley  that  it  did  not  produce  the  expected  quantity  of  grain. 
That  is  a  consequence  not  depending  upon  the  quality  of  tha 
*^*  soil,  but  one  necessarily  resulting  from  the  contract  as  to 
the  quality  of  the  seed  not  being  'performed.*'    Erie,  J.,  said : 
"The  question  is.  What  amount  of  damages  is  to  be  given  for 
the  breach  of  this  warranty?    The  warranty  is  that  the  bar- 
ley sold  shall  be  Chevalier  barley.     The  natural  consequence - 
of  the  breach  of  such  a  warranty  is  that  the  barley  which  has- 
been   delivered  having  been   sown,   and  not  being  Chevalier- 
barley,   an   inferior   crop   has   been   produced.     This   damage 
naturally  results  from  the  breach  of  the  warranty,  and  the 
ordinary  measure  of  it  would  be  the  difference  in  value  be* 
tween  the  inferior  crop  produced  and  that  which  would  have^. 
been  produced  from  Chevalier  barley.'*     In  the  case  of  Vaa- 
Wyck  V.  Allen,  69  N".  Y.  61,  25  Am.  Eep.  136,  the  facts  were- 
that  the  defendants  sold  a  quantity  of  cabbage  seed  to  the- 
plaintiff,  representing  the  seed  to  be  "Van  Wycklan's  Flat 
Dutch."    That  seed  was  well  known  in  the  market  and  had  a 
good  reputation.     They  were  sown  by  the  plaintiff  and  were 
totally  unproductive  of  cabbage.     It  was  held  in  that  case  that 
the  law  charged  the  defendant  with  a  warranty  that  the  seed 
sold  and  delivered  was  of  the  kind  represented,  and  the  plaintiff 
was  allowed  to  show  in  damages  the  fair  value  of  the  crop' 
that  could  have  been  raised  had  the  seed  been  as  represented.. 
The  cases  in  North  Carolina  upon  this  subject  are  not  ntt- 
merous,  and  the  facts  in  each  are  so  diverse  that  it  is  difficult 
to  group  any  two  under  the  same  head,  and  they  do  not  seem 
to  be  entirely  harmonious.     Under  the  head  of  remote  dam- 
ages,  as   distinguished   from   conjectural   or  uncertain   dam- 
ages, are  the  cases  of  Sledge  v.  Reid,  73  N.  C.  440,  and  Jack- 
son V,  Hall,  84  N.  C.  489.     In  the  first  of  these  cases  the 
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^plaintiff  sued  the  defendant,  who  was  sheriff  of  Halifax  county, 
"^for  wrongfully  taking  his  mule.  He  was  not  allowed  to  re- 
-  cover  for  the  loss  of  a  part  of  his  crop  following  the  loss  of 
^the  mule.  It  was  held  that  such  damage  was  not  ^^*  the 
vproximate  consequence  of  the  act  complained  of,  but  was  the 
-secondary  result,  and  therefore  too  remote.     The  court  said: 

■  **The  loss  of  the  crop,  though  following  the  loss  of  the  mule, 

■  -was  neither  a  necessary  nor  natural  consequence.     The  plaintiff 
"might  buy  or  hire  another  and  finish  his  crop;  and  because  he 

preferred  to  throw  out  a  part  of  the  crop  he  is  not  thereby  en- 
•  abled  to  claim  damages  for  the  loss  as  an  immediate  and  neces- 
sary consequence  of  the  tort.**  So  that  point  in  these  cases  was 
decided  against  the  plaintiffs  because  the  damage  was  remote, 
-and  not  proximate.  It  was  not  decided  against  them  because 
'  the  damage  was  conjectural  or  uncertain  in  the  measure  of  it. 
i  In  the  case  of  Roberts  v.  Cole,  82  N.  C.  292,  it  appears  from 
'the  case  that  the  parties  to  the  action  agreed  to  build  and  keep 
in  repair  separate  parts  of  a  common  division  fence,  which 
divided  and  protected  their  respective  crops.  The  defendant 
violated  his  agreement,  permitting  his  part  of  the  fence  to  be- 
'come  rotten,  whereupon  hogs  broke  into  the  plaintiff's  field 
and  injured  his  crop.  In  the  trial  of  the  case  his  honor 
told  the  jury  that  if  the  fence  was  intended  by  the  parties 
to  guard  their  crops  from  the  depredations  of  stock,  the 
plaintiff  was  entitled  to  whatever  he  had  expended  in  the  re- 
newing of  the  fence,  and  to  have  damages  for  the  injury  to 
his  crops,  and  that  the  measure  of  his  damage  was  the  dif- 
ference between  what  the  crop  undisturbed  ordinarily  would 
be  and  that  which  was  made,  diminished  by  the  breaking  in 
of  the  hoge.  The  court  said:  ''While  the  court  below  very 
properly  declined  to  restrict  the  plaintiff's  claim  to  compen- 
sation for  defendant's  breach  of  contract,  as  requested,  and 
correctly  directed  the  jury  to  estimate  and  allow  for  the  ravages 
of  the  hogs,  the  rule  by  which  the  measure  of  his  injury  was 
to  be  ascertained  was  too  vague  and  uncertain  to  act  upon. 
The  value  of  the  crop  made  is  capable  of  definite  **•  calcula- 
tion, but  what  it  would  have  made  if  it  had  not  been  interfered 
with — the  other  element  in  the  proposition — is  and  must  be 
purely  and  wholly  conjectural."  No  precedents  are  referred  to 
in  that  opinion  on  the  point  we  have  been  discussing;  that  is, 
upon  the  question  of  allowing  the  plaintiffs  in  actions  to  give 
in  evidence  the  value  of  crops  that  might  have  been  grown  and 
reaped.     Boyle  v.  Reeder,  23  N.  C.  607,  Foard  v.  North  Carolina 
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E.  E.  Co.,  53  N".  C.  235,  78  Am.  Dec.  277,  and  Mace  v.  Eamsey, 
74  N".  C.  11,  were  referred  to,  but  they  referred  to  the  loss  of 
the  profits  of  a  business,  or  adventure  other  than  farming  or 
planting.  But  in  the  case  of  Bridgers  v.  Dill,  97  N.  C.  222, 
1  S.  E.  676,  the  plaintiff  was  allowed  to  show  that  the  stock  of 
the  defendant  were  allowed  to  depredate  on  his  growing  crop, 
the  defendant  repeatedly  pulling  down  the  fencing  as  the  plain-  ' 
tiff  would  put  it  up  again,  and  that,  as  a  consequence,  his  crop,  ] 
was  greatly  damaged.  He  said:  "They  destroyed  all  but  sir' 
bales  of  cotton.  The  damages  were  about  twenty  bales — fifteen, 
anyhow — fifty  acres  where  I  never  picked  out  a  pound;  value, 
ififty  dollars  per  bale.  They  damaged  me  seventy-five  barrels  of 
corn;  vdlue,  four  dollars  per  barrel."  The  court,  in  its  in- 
structions as  to  the  damages,  told  the  jury  that  they  should  not 
consider  what  the  plaintiff  might  have  raised  upon  the  land, 
and  that  such  evidence  was  excluded.  This  court  said:  "The 
-exception  to  the  evidence  of  Bridgers  objected  to  by  defendant 
cannot  be  sustained.  The  trespass  was  repeated  as  often  as 
the  plaintiff  would  put  up  his  fence.  It  was  a  continued  tres- 
pass, and  the  case  is  unlike  that  of  Eoberts  v.  Cole,  82  N.  C. 
292,  where  the  damages  were  properly  limited  to  such  a  sum  as 
would  repair  and  put  the  fence  in  order,  and  cover  the  injury 
done  to  the  crop  before  the  plaintiff  knew  of  the  trespass."  It 
is  difficult  to  distinguisK  the  difference  as  to  the  legal  principle 
involved  between  the  last-mentioned  case  and  the  case  of  Eoberts 
V.  Cole,  ^^'^  82  N.  C.  292.  However  that  may  be,  we  have 
-concluded,  after  mature  reflection  and  a  careful  study  of  all 
the  cases  to  which  we  were  referred  in  the  argument  and  which 
we  have  found  in  our  investigation,  that  the  principle  laid 
down  in  Eoberts  v.  Cole,  82  N".  C.  292,  applies,  and  that  the 
plaintiff  ought  not  to  have  been  allowed  to  recover  the  amount 
estimated  as  the  crop  of  rice  which  might  have  been  produced 
upon  the  land  if  the  rice  had  been  good  seed  rice. 

The  plaintiff  did  not  appeal  from  the  judgment,  and,  ordi- 
narily, we  would  have  the  judgment  below  reformed,  striking 
out  the  amount  allowed  for  the  loss  of  the  crop,  and  allowing 
it  to  stand  for  the  amount  found  to  be  due  by  the  jury  under 
the  first  subdivision  of  the  third  issue;  but,  as  we  think,  under 
all  the  circumstances  of  the  case,  the  plaintiff  is  probably  en- 
titled, under  a  correct  rule  of  estimating  the  damage  he  has 
sustained,  to  a  larger  recovery  than  for  the  amount  expended 
ty  him  in  the  preparation  and  planting  of  the  land  and  the 
Talue  of  the  rice,  we  think  it  but  just  to  him  to  declare  error 
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in  the  instruction  and  send  the  ease  back,  that  it  may  be 
tried  anew.  We  think  the  true  rule  for  the  measure  of  the 
plaintiff's  damage  in  this  case  is  the  amount  which  he  paid 
the  defendant  for  the  rice,  the  amount  which  he  expended  in 
the  preparation  of  the  soil  for  the  crop  and  for  the  planting 
or  sowing  of  the  seed,  and  because  it  was  too  late  to  plant 
another  crop  of  rice  he  ought  also  to  recover  a  reasonable  rent 
for  the  land-^the  forty-seven  acres — for  the  year  1898,  subject 
to  be  reduced,  however,  by  such  amount  as  the  defendant  may 
be  able  to  show  that  the  plaiutiff  could  have  rented  the  land 
for,  after  it  was  too  late  to  plant  or  sow  rice,  to  be  put  in  other 
crops  than  rice.  The  costs  of  this  appeal  to  be  taxed  against 
the  plaintiff. 


SALE  OF  SEED —THE  MEASURE  OF  DAMAGES  for  a  breach 
of  warranty  on  the  sale  of  seed  is  the  purchase  money  with  inter- 
est and  the  expense  of  cultivation,  not  including  prospective  profits: 
Butler  V.  Moore.  68  Ga.  780,  45  Am.  Rep.  508.  Compare  Van  Wyck 
V.  Allen,  69  N.  Y.  61,  25  Aro.  Rep.  136;  Wolcott  v.  Mount,  38  N.  J.  L. 
496,  20  Am.  Rep.  425;  Shearer  v.  Park  Nursery  Ckx,  103  CaL  415,  42 
Am.  8t  Rep.  125.  37  Pac  412. 


SHOAF  V.  PALATINE  INSUEANCE  COMPANY. 

[127  N.  C.  308,  37  S.  B.  451.] 

REINSURANCE.— AN  INSURED  HAS  SUCH  AN  INTER- 
EST IN  A  CONTRACT  OF  REINSURANCE  that  he  may  sue  the 
reinsurer  to  recover  a  loss  on  property  covered  by  his  policy,  though 
he  Is  not  a  party  to  the  reinsurance  contract  and  such  contract  ex- 
pressly provides  that  no  such  action  can  be  maintained. 

Watson,  Buxton  &  Watson,  for  the  plaintiffs. 

Glenn  &  Manly  and  £urwell»  Walker  &  Cansler,  for  the  de- 
fendant. 

«»  FAIRCLOTH,  C.  J.  Prior  to  October,  1898,  the  Mer- 
chants and  Manufacturers'  Fire  Insurance  Company,  of  Balti- 
more City,  in  the  state  of  Maryland,  issued  its  policies  of  in- 
surance on  the  property  of  the  plaintiffs  in  the  town  of  Salem, 
North  Carolina,  with  the  usual  stipulations  and  conditions,  and 
received  the  premiums  therefor  from  the  plaintiffs.  During 
the  life  of  said  policies,  to  wit,  on  October  4,  1898,  the  said 
Merchants'  company  and  the  Palatine  Fire  Insurance  Com- 
pany, of  Manchester,  England,  doing  business  in  this  state. 
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entered  into  a  written  contnict  of  reinsurance;  in  which  the 
Palatine  company  agreed  to  reinsure  all  outstanding  risks 
of  the  Merchants'  company  for  loss  or  damage  by  fire,  etc., 
on  any  property  located  in  the  United  States  and  Canada, 
and  assumed  all  liability  under  any  outstanding  policies  or 
risks  theretofore  written  by  said  Merchants'  company,  and  on 
any  policy  or  risk  that  might  be  written  by  the  Merchants'  com- 
pany before  November  1,  1898,  the  later  business  to  be  ^^ 
for  the  benefit  of,  and  under  the  direction  of,  the  Palatine 
<jompany,  which  company  assumed  all  expenses  and  taxes 
connected  therewith,  and  all  said  risks  and  policies  are  re- 
insured by  the  Palatine  company.  In  consideration  of  such 
reinsurance  the  Merchants'  company  agreed  to  pay  one-half 
of  the  unearned  gross  pro  rata  premiums  on  all  policies  in 
force  on  October  1,  1898,  to  furnish  complete  schedules  of  all 
policies,  to  retire  from  business,  and  to  transfer  and  deliver 
its  goodwill,  right,  title,  and  interest  in  its  business,  daily 
reports,  indorsements,  registers,  and  books  of  record  to  the 
Palatine  company,  except  oflBce  fixtures,  furniture,  etc.,  with 
a  provision  of  release  on  failure  to  perform  the  obligations- 
of  said  contract.  The  tenth  article  of  said  reinsuring  contract 
provides  that  it  shall  only  be  ejffective  as  between  the  parties 
thereto;  that  no  holder  of  a  policy  in  the  Merchants'  com- 
pany shall  be  entitled  to  enforce  this  contract  against  the 
Palatine  company ;  that  the  holders  of  such  policies  shall  prose^ 
cute  against  the  Merchants'  company  any  claim  arising  under 
said  policies ;  and  the  Palatine  company  "agrees  to  pay  all  such 
claims  legally  arising  and  duly  proved;  and  further,  in  case 
of  any  contest  arising  in  connection  with,  or  suit  being  brought 
for  or  on,  any  such  claim,  said  Palatine  company  agrees  to  de- 
fend the  same,  and  pay  all  cosfe  and  expenses  incident  thereto." 
This  agreement  was  signed  by  the  two  companies,  and  the  plain- 
tiffs were  not  parties  thereto.  Subsequently  the  insured  prop- 
erty was  destroyed  by  fire,  and  the  plaintiffs,  having  performed 
the  conditions  of  their  policy,  instituted  this  action  against  the 
Palatine  company  alone. 

The  question  is.  Can  the  plaintiffs,  upon  these  facts,  main- 
tain their  action?  This  question  has  not  until  now  been  be- 
fore this  court.  There  ifr  some  diversity  of  opinion  in  the 
decisions  of  the  courts  in  our  sister  states  and  the  general  ^^® 
authorities.  There  is  no  question  raised  as  to  the  validity  of 
the  insuring  and  reinsuring  contracts,  each  being  in  due  form, 
and  supported  by  a.  valuable  consideration.     A  policy  of  fire 
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insurance  is  a  contract  of  indemnity  (Darrell  v.  Tibbitts, 
L.  R.  5  Q.  B.  Div.  560),  and  such  contract  gives  the  insurer 
an  insurable  interest  in  the  property  insured,  coextensive  with 
its  liability :  New  York  Bowery  Fire  Ins.  Co.  v.  New  York  Fire 
Ins.  Co.,  17  Wend.  359.  A  contract  of  reinsurance  seems  to 
be  a  union  and  blending  of  the  business  of  the  two  companies, 
presumably  for  the  advantage  of  each  party.  The  reinsurer 
absorbed  the  estate  and  rights  of  the  reinsured,  and  assumed 
the  risks  and  liabilities  of  the  reinsured,  with  the  privilege  of 
the  reinsured,  in  the  present  case,  to  continue  issuing  new  poli- 
cies for  a  time  specified,  with  the  same  right  and  liabilities  un- 
der the  new  policies  as  under  those  already  outstanding ;  this  to 
be  done  for  the  benefit  of,  and  under  the  direction  of,  the  de- 
fendant. The  plaintiffs  were  neither  a  party  to,  nor  in  privity 
with,  said  contracts.  The  question  is.  Have  they  an  interest 
in,  or  arising  out  of,  the  contract?  The  defendant  is  bound 
to  indemnify  the  reinsured  for  all  risks  and  loss,  and  the  re- 
insured, at  the  same  time,  is  bound  to  indemnify  the  plaintiffs 
for  risk  and  loss.  Does  the  defendant's  liability  inure  to  the 
benefit  of  the  plaintiffs,  and  if  so,  can  the  plaintiffs  directly 
enforce  their  claim  for  loss  against  the  defendant?  The  un- 
earned premium  at  the  date  of  the  contract  was  a  part  of  the 
consideration  passing  to  the  defendant  for  its  risk  and  lia- 
bility assumed.  In  this  unearned  premium  the  plaintiffs  had 
an  interest  at  the  time  of  the  reinsurance. 

The  principle  sanctioned  by  several  respectable  authorities 
is  this:  If  A,  on  receipt  of  a  good  and  sufficient  considera- 
tion, agrees  with  B  to  assume  and  pay  a  debt  of  the  latter  to 
C,  then  C  may  maintain  an  action  directly  on  such  contract 
■**  against  A,  although  C  is  not  privy  to  the  consideration  re- 
ceived by  A.  The  case  before  us  seems  to  come  within  the 
same  principle.  Our  code  (section  177)  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  etc.  In  all  the  cases  close  attention  is  given  to  the 
language  of  the  agreement.  In  the  present  case  the  defend- 
ant expressly  assumes  the  liability  in  case  of  loss,  but  agrees 
to  pay  to  the  Merchants'  company  only  after  claims  have 
been  duly  proved  in  an  action  against  the  Merchants'  com- 
pany. The  defendant  also  agrees,  in  the  event  of  such  litiga- 
tion, **to  defend  the  same,  and  pay  all  costs  and  expenses 
incident  thereto."  We  see  no  reason  why  the  plaintiffs  should 
be  required  to  first  sue  the  Merchants'  company,  and  then,  in 
case  of  that  company's  insolvency,  have  to  sue  the  defendant  on 
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its  contract.     The  defendant  has  all  the  means  and  information, 
necessary  to  make  a  just  defense. 

We  can  see  no  reason  why  the  plaintiffs  may  not  do  directly 
that  which  it  must  he  admitted  they  can  do  indirectly,  nor  do- 
we  see  how  the  defendant  is  prejudiced  thereby.  The  defend- 
ant suggests  no  such  danger,  but  relies  solely  on  the  ground 
that  it  has  no  contract  with  the  plaintiffs.  Johannes  v.  Phenix 
Ins.  Co.,  66  Wis.  50,  57  Am.  Eep.  249,  27  N.  W.  414,  is  decisive 
on  this  question.  It  does  not  appear  clearly,  either  from  the- 
statement  or  the  opinion,  whether  the  promise  was  to  pay  the 
loss  to  the  insured  or  the  reinsured,  but  the  reasoning  in  the- 
opinion  does  not  consider  that  matter  material.  It  is  the  im- 
plied right,  arising  out  of  the  express  agreement  of  the  de-^ 
fendant,  that  enables  the  plaintiffs  to  maintain  the  action.  The- 
defendant  relies  on  the  provision  in  article  10  of  its  contract: 
as  a  protection  against  any  action  of  the  plaintiffs  against 
that  company.  If  the  plaintiffs  have  a  right  to  sue  the  de- 
fendant, as  we  think  they  have,  the  two  companies  cannot,  by- 
any  agreement  between  themselves  to  which  plaintiffs  are  not 
a  party,  defeat  that  right. 

*^*  There  are  numerous  objections  to  evidence,  exceptions^ 
and  prayers  for  instruction.  Some  relate  to  communications 
between  plaintiffs'  attorneys  and  Harris,  the  general  agent,  and 
Ballard,  an  assistant  manager,  of  the  defendant  and  the  Mer- 
chants' company.  These  letters  were  written  pending,  and  in 
connection  with,  the  work  of  adjusting  the  loss  caused  by  the 
fire,  and  have  no  material  bearing  on  the  present  question^ 
Carefully  reading  the  evidence,  we  find  no  incompetent  evidence 
admitted  on  any  material  matter.  The  issues  found  in  favor 
of  the  plaintiffs  dispose  of  most  of  the  questions  raised  by  the 
exceptions. 

Another  exception  is  the  refusal  of  his  honor  to  charge,  on 
the  third  issue,  "that  there  is  no  evidence  of  reinsurance  by 
the  defendant  upon  which  it  can  be  liable  directly  to  the  plain- 
tiffs in  this  suit,  and  the  jury  will  answer  the  third  issue,  *No.'  **■ 
Another  exception  is,  that  his  honor  refused  to  dismiss  the  ac- 
tion, on  motion,  under  the  Acts  of  1897,  chapter  109.  These- 
exceptions  are  met  by  what  we  have  stated  above.  The  defend- 
ant says,  in  its  brief  and  oral  argument,  that  "the  first  and 
leading  question  in  the  case  relates  to  the  right  of  the  plain- 
tiffs to  sue  the  defendant  upon  the  policies,  and  to  the  lia- 
bility of  the  latter,  even  if  a  good  cause  of  action  upon  the 
policies  has  accrued  to  the  plaintiffs."     That  is  the  crucial  point 
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in  the  case,  and  that  we  have  considered.     Our  conclusion  on 
that  point,  already  stated,  renders  further  investigation  un- 
necessary. 
Affirmed. 


REINSURANCE  IS  SOLELY  FOR  THE  BENEFIT  of  the  In- 
-Bttrer,  and  not  of  the  policy  holders,  who  have  no  interest  therein 
^uid  cannot  sue  thereon:  Barnes  v.  Hekla  Fire  Ins.  Go.,  56  Minn.  38, 
45  Am.  St.  Rep.  438,  57  N.  W.  314;  but  see  the  monographic  note 
thereto,  45  Am.  St.  Rep.  447. 


TUREIN  V.  CUNNINGHAM. 

[127  N.  0.  508,  37  S.  B.  4tS3.] 

CJHATTBL  MORTaAGES— HORSE--CHANGB  IN  COLOR.— 
A  mortgagee  of  a  horse,  who  has  done  all  the  law  required  him  to  do, 
l)y  specifically  describing  the  animal  in  the  mortgage  and  duly  re- 
<!ording  that  instrument,  does  not  lose  his  lien  because  of  a  subse- 
<iuent  change  in  the  color  of  the  horse,  even  though  it  has  been  sold 
to  a  party  in  another  county  who  has  no  actual  notice  of  the  mort- 
gage. 

No  counsel  for  plaintiff. 

J.  F.  Ray  and  Ferguson  &  Son,  for  the  defendant. 

*o»  CLARK,  J.  One  Ray,  being  indebted  to  the  plaintiff, 
executed  to  him  September  13, 1894,  to  secure  the  debt,  a  mort- 
gage on  a  certain  "bay  horse,  six  years  old,  which  I  purchased 
of  said  Turpin."  The  mortgage  was  regular  in  all  respects, 
and  was  filed  for  registration  March  2,  1895,  the  horse  being 
left  in  possession  of  the  mortgagor.  After  the  registration,  and 
before  the  mortgage  fell  due,  tbe  mortgagor  traded  the  horse 
to  a  ptirty  in  another  county,  who  had  no  actual  notice  of  the 
mortgage;  and  after  the  mortgage  fell  due  (September  13, 
1895)  the  horse  was  traded  from  party  to  party  until  the  de- 
fendant purchased  him,  in  1897,  with  no  actual  notice  of  the 
•-mortgage.  "At  the  time  and  prior  to  the  time  the  defendant 
purchased  said  horse,  he  had  entirely  changed  color,  from  some 
matural  or  unnatural  cause,  unltil  he  was  not  a  bay  horse,  but 
■41  white  and  sorrel  spotted  horse,  without  any  appearance  of 
T)ay  v/haUyer"  The  mortgagee  had  done  all  the  law  required 
him  to  do,  when  the  horse  was  specifically  described  in  the 
tnortgage,  and  that  instrument  was  duly  recorded.  There  be- 
ing no  doubt  as  to  the  identity  of  the  horse,  the  mortgagee  does 
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not  lose  his  right  to  subject  the  horse  to  the  payment  of  the 
lien,  because  of  the  change  in  appearance,  due,  probably,  to  old 
age.  A  mortgage  on  pigs,  calves,  or  other  young  animals  is  not 
vitiated  by  their  growing  up  into  boars,  sows,  bulls,  and  cows, 
and  the  like.  Nor  would  a  mortgage  upon  boars  and  bulls  be 
<lestroyed  by  turning  them  into  barrows  and  oxen,  which  would 
be  a  more  substantial  ****  alteration  than  a  change  of  color. 
The  horse  may  shed  his  color,  but  a  mortgage  is  not  so  easily/ 
shed.  It  usually  sticks  closer  than  the  skin.  In  adjudging 
that  the  mortgagee  could  recover  the  horse,  or  his  value  if  not 
produced,  to  be  applied  to  the  mortgage  debt,  there  was  no 
error. 


CHATTEL  MORTGAGE.— THE  SUFFIOIBNCT  OF  DESCRIP- 
TION of  the  property  in  chattel  mortgages  is  the  subject  of  the 
monographic  note  to  Barrett  v.  Fisch,  14  Am.  St.  Rep.  239-247. 

CHATTEL  MORTGAGE.— CHANGES  in  personalty  as  affecting 
♦he  rights  of  parties  to  a  mortgage  thereon  are  considered  in  the 
monographic  note  to  Gregg  v.  Sanford,  7t>  Am.  Dec  726,  727. 


STATE  V.  COSTNER. 

[127  N.  C.  566,  37  S.  E.  326.] 

CRIMINAL  TRIAL— EVIDENCE  OF  IDENTITY  OF  DE- 
PENDANT.—Where  the  evidence  as  to  the  identity  of  the  defend- 
ant in  a  criminal  case  is  more  tlian  a  scintilla,  it  should  be  received, 
even  though  it  is  little  more  than  shadowy,  and  it  is  for  the  jury  to 
pass  upon  its  weight. 

CRIMINAL  TRIAL— FAILURE  OF  DEFENDANT  TO  EX- 
AMINE WITNESS.— An  attorney  for  the  prosecution  may  comment 
l)efore  the  jury  on  the  failure  of  the  defendant  to  examine  a  wit- 
ness which  he  had  subpoenaed  for  himself. 

CRIMINAL  TRIAL— FAILURE  TO  CALL  WITNESSES— 
•COMMENT  BY  ATTORNEY.— In  a  prosecution  for  burglary,  where 
there  is  some  evidence  that  the  defendant,  about  the  hour  of  the 
burglary,  went  to  the  house  of  one  of  the  state's  witnesses  and  spent 
the  balance  of  the  night,  the  attorney  for  the  prosecution  may  prop- 
erly comment  before  the  jury  on  the  failure  of  the  defendant  to  call 
a  witness  to  show  where  he  spent  the  night 

Indictment  for  burglary. 

R.  D.  Douglas,  attorney  general,  for  the  state. 

No  counsel  for  defendant. 

s*^  MONTGOMERY,  J.     The   defendant,  whose  character 
was  said  to  be  good  by  his  employer  on  the  trial,  was  convicted 
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of  burglary  in  the  second  degree  at  the  August  term,  1900,  of 
the  superior  court  of  Catawba  county.  The  case,  as  we  read  it 
from  the  evidence,  presents  some  peculiar  phases.  It  appears 
from  the  evidence  that  the  defendant  was  found  lying  or  crouch- 
ing on  the  floor,  near  the  side  of  the  bed  in  which  one  of  the 
■witnesses  was  sleeping,  between  12  and  1  o'clock  at  night. 
There  were  three  grown  persons  sleeping  in  the  same  room  at 
the  time.  The  windows  were  up.  It  is  difficult  to  believe  that 
the  purpose  of  the  defendant  was  to  do  any  harm  to  the  occu- 
pants of  the  room,  and  from  the  evidence,  nothing  was  dis- 
turbed. The  evidence  as  to  the  identity  of  the  defendant, 
while  more  than  a  scintilla,  was  little  more  than  shadowy.  The 
two  witnesses  for  the  state  who  were  occupants  of  the  room  did 
not  claim  to  know  the  face  of  the  defendant,  and  one  of  them 
did  not  know  that  the  intruder  ^"^^  was  white  or  black,  and 
both  witnesses  closed  the  testimony  by  saying" — one,  "I  never 
claimed  that  I  could  swear  that  the  defendant  is  the  person  who 
entered  the  house";  and  the  other,  "I  do  not  claim  to  have  iden- 
tified the  man  who  was  in  the  room.''  There  was  evidence, 
however,  concerning  the  defendant's  whereabouts  on  the  night 
of  the  occurrence,  which  to  some  extent  compromised  the  de- 
fendant, and  which  probably  had  undue  weight  with  the  jury; 
but  with  that  we  can  have  no  concern. 

The  first  exception  of  the  defendant  was  to  the  receiving  by 
his  honor  of  certain  evidence  testified  to  by  one  of  the  occupants 
of  the  room.  She  had  said  that  the  man  who  entered  the  room 
was  small  of  stature,  without  coat  or  hat,  and  that  she  knew  de- 
fendant's figure,  but  not  his  face.  She  was  asked  by  the  solici- 
tor: "What  is  your  opinion,  from  what  you  saw  of  the  man  that 
night,  as  to  who  it  was?"  She  answered:  "The  figure  in  the 
room  that  night  compared  more  favorably  with  Wade  Costner 
than  anyone  else  I  could  think  of  in  that  community."  That 
evidence  was  weaker  than  that  which  was  allowed  in  the 
case  of  State  v.  Lyttle,  117  N.  C.  799,  23  S.  E.  476,  to  prove 
the  identity  of  Lyttle.  There  the  witness  said,  in  substance, 
that  it  was  so  dark  he  could  not  tell  whether  the  man  whom  he 
eaw  in  the  road  wes  white  or  black;  that  he  had  his  back  to  him; 
that  he  had  known  him  ten  years;  that  he  was  a  low,  chunky 
man;  and  that,  if  he  had  spoken  to  him,  he  would  have  called 
him  Lyttle.  But  the  evidence  in  the  present  case  was  more 
than  fl  •cintilla,  and  for  that  reason  it  has  to  be  received. 

The  exception  made  by  defendant's  counsel  to  the  refusal 
of  his  honor  to  instruct  the  jury  that,  upon  all  the  evidence^ 
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they  should  return  a  verdict  of  not  guilty  cannot  be  sustained. 
The  evidence  was  not  strong  against  the  defendant,  but  there 
was  evidence  against  him,  and  it  was  for  the  jury  to  pass  upon 
its  weight. 

673  ipjjg  defendant  had  subpoenaed  as  a  witness  for  himself 
Brad  Edwards,  who  was  present  at  the  trial.     One  of  the  at- 
torneys who  was  assisting  the  solicitor  commented  before  the 
jury  on  the  failure  of  the  defendant  to  examine  this  witness. 
His    honor  refused   to  interfere,  and   the  defendant  excepted. 
The  exception  is  without  merit.     The  point  is  settled  in  State 
y.  Jones,  77  N.  C.  520,  and  State  v.  Kiger,  115  N.  C.  746,  20 
S.  E.  456.     The  solicitor  commented  upon  the  fact  that  de- 
fendant had  able  counsel,  and  had  not  brought  a  witness  to 
show  or  explain  where  he  spent  that  night,  and  the  defendant's 
counsel  asked  his  honor  to  stop  the  solicitor  in  his  remarks, 
which  request  was  refused.     The  comments  of  the  solicitor  were 
not  out  of  place,  for  evidence  had  been  introduced  for  the  state 
tending  to  show  that  about  the  hour  of  the  occurrence,  or  a 
little   later,  the  defendant  went  to  the   house  of  one  of  the 
state's  witnesses,  and  there  spent  the  balance  of  the  night — a 
thing  which  was  most  unusual  with  him — and  that  he  was  not 
at  his  own  house  that  night.    It  is  further  testified  to  by  one 
of  the  state's  witnesses  that  on  the  next  morning  the  defend- 
ant was  asked  by  his  employer  where  he  had  spent  the  night, 
and  the  defendant  said,  "At  Uncle  Eaf s."     The  fact  was,  if 
Eaton  Lawrence's   (Uncle  Eaf  b)  testimony  was  true,  the  de- 
fendant spent  only  an  hour  or  an  hour  and  a  half  at  his  house, 
and   that  the  defendant  seemed   tired  and  worried.     State  v. 
Johnson,  88  N.  C.  623,  is,  in  principle,  in  point  on  this  excep- 
tion. 
No  error. 

Faircloth,  C.  J.,  dissents. 


WITNESS,  FAILURE  TO  EXAMINE.— In  an  action  for  peiv 
sonal  injuries,  if  the  defendant  fails  to  examine  as  a  witness  one 
of  Its  employ§s  who  was  present  at  the  time  of  the  injury,  the 
plaintiff's  counsel  may  argue  to  the  jury  that  such  failure  Is  a  cir- 
cumstance from  which  an  Inference  may  be  drawn  that  if  the  em- 
ploye had  been  introduced  and  examined,  he  would  have  testified  to 
facts  prejudicial  to  the  defendant:  Western  etc.  R.  R.  Oo.  v.  Morri- 
son, 102  Ga.  319,  66  Am.  St.  Rep.  173,  29  S.  B.  104;  but  compare  the 
note  to  this  case,  66  Am.  St  Rep.  183,  where  the  principle  is  ap- 
plied in  a  criminal  triaL  See,  also,  Angelo  v.  People,  96  lU.  209,  3ft 
Am.  Rep.  132. 
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ADDYSTON  PIPE  AND  STEEL  COMPANY  v.  COBBY. 

[197  Pa.  St.  41.  46  Ati.  1035.] 

MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS.— Munlc- 
Ipal  contracts,  in  so  far  as  they  affect  the  limitation  of  indebted- 
ness, must  be  tested  as  of  the  time  when  made. 

MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS  —  LIMI- 
TATION UPON.— If  a  city  has  money  on  hand,  or  provides  at  the 
time  a  present  means  of  raising  it  otherwise  than  by  loan,  it  may 
<K)ntract  for  expenditures  without  restriction,  as  there  is  no  consti- 
tutional limitation  on  municipal  expenditure,  provided  the  city 
pays  as  it  goes.    What  is  prohibited  is  the  incurring  of  debt 

MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS  —  LIMI- 
TATIONS UPON.— If  a  contract  made  by  a  city  pertains  to  its 
ordinary  expenses,  and  is,  together  with  other  like  expenses,  within 
the  limits  of  its  current  revenues  and  such  special  taxes  as  it  may 
legally  and  in  good  faith  intend  to  levy  therefor,  such  contract  does 
not  constitute  the  Incurring  of  indebtedness  within  the  meaning  of  a 
constitutional  provision  limiting  the  power  of  municipalities  to  con- 
tract debts. 

MUNICIPAL  CORPORATIONS— INDEBTEDNESS.— If 
means  are  adopted  which  in  good  faith,  according  to  reasonable 
expectation,  will  produce  a  sufficient  fund  to  pay,  a  contract  en- 
tered into  on  the  faith  of  them  should  not  be  held  unlawful  on  ac- 
count of  an  utrfntentional  miscalculation,  or  an  accidental  and  un- 
expected failure  to  produce  the  full  result. 

M  UNICIPAL  CORPORATIONS  —  INDEBTEDNESS  —  C?ON- 
TRACTS.— If  a  City,  at  the  time  of  making  a  contract,  levies  a  special 
tax  in  good  faith  supposed  to  be  adequate  to  meet  it,  but  in  conse- 
quence of  Are  or  flood,  or  decline  In  values,  the  result  Is  an  Insufll- 
clent  fund,  It  cannot  be  held  that  the  contract,  good  at  its  incep- 
tion. Is  tliereby  rendered  void,  as  In  violation  of  a  constitutional 
re«trictlon  on  municipal  Indebtedness. 

MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS  —  CON- 
TRACTS.—If  a  city  provides  that  the  contract  price  of  an  improve^ 
ment  shall  be  paid  partly  by  money  on  hand  and  partly  by  assefls- 

(812) 
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ments  on  abutting  and  nonabutting  property,  and  the  latter  prove* 
not  liable  to  such  assessment,  the  loss  must  fall  upon  the  city,  al- 
though the  contract,  as  made,  increased  the  city  debt  beyond  the  coup 

stitutional  limitation. 

C.  G.  Olmstead  and  J.  W.  Sproul,  for  the  appellant. 
A.  B.  Osborne,  for  the  appellee. 

'*^  MITCHELL,  J.  The  city  of  Corry  formally  contracted 
for  the  building  of  a  sewer,  the  contractor  performed  the  work, 
the  city  accepted  it,  and  is  in  possession,  but  it  now  seeks  to 
escape  payment  on  the  ground  that  its  contract  was  ultra  vires. 
If  this  is  true,  the  overruling  requirements  of  public  policy  com- 
pel us  to  hold  the  defense  good  in  law,  however  unjust  and  dis- 
honest in  morals.  But  the  invalidity  of  the  contract  should  be 
clearly  established,  and  the  burden  of  showing  it  is  on  the  city. 
This  being  a  case  stated,  all  facts  not  contained  in  it  must  be 
assumed  not  to  exist,  and  the  consequences  must  fall  on  the 
party  having  the  burden  of  proof. 

*®  The  contract  called  for  the  building  of  a  sewer  for  the 
price  of  fifty-seven  thousand  dollars,  nine  thousand  three  hun- 
dred dollars  of  which  was  to  be  paid  out  of  the  general  sewer 
fund,  and  the  remainder  to  be  assessed  upon  the  property  bene- 
fited by  the  contemplated  sewer.  The  city  by  ordinance  ap- 
propriated the  nine  thousand  three  hundred  dollars  out  of  the 
general  sewer  fund  and  it  was  duly  paid,  so  that  it  is  only  ma- 
terial to  the  present  inquiry  so  far  as  it  may  bear  upon  the  va- 
lidity of  the  contract  at  the  time  it  was  made.  By  ordinance 
and  proceedings  in  court  the  rest  of  the  contract  price  was  duly 
assessed  upon  the  property  benefited,  including  that  which  abut- 
ted on  the  line  of  the  sewer,  and  some  that  did  not.  The  city 
collected  all  of  the  assessments  of  the  former  class  and  many  of 
the  latter,  and  has  paid  out  all  the  orders  on  the  treasurer  given 
to  the  contractor  so  far  as  the  funds  collected  would  go.  But 
some  owners  of  nonabutting  property  having  resisted  payment, 
the  assessments  of  that  class  were  held  invalid,  and  the  funds 
not  being  produced  from  the  expected  source,  payment  of  the 
outstanding  orders  was  refused  and  the  holder  brought  this 
suit  upon  them. 

At  the  date  of  the  contract  in  1891  it  is  admitted  that  the 
debt  of  the  city  of  Corry  was  in  excess  of  its  constitutional  lim- 
it, but  several  years  having  been  consumed  in  the  building  of 
the  sewer,  the  debt  meanwhile  had  been  so  far  reduced  that  the 
balance  due  on  this  contract  could  be  paid  without  transgress- 
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ing  the  constitutional  restrictions.  On  this  point,  however,  the 
court  below  rightly  held  that  the  validity  of  the  contract  must 
be  determined  as  of  the  time  it  was  made.  The  question  there- 
fore is.  Did  this  contract  increase  the  debt  of  the  city  of  Corry 
at  the  date  of  its  execution? 

As  to  the  nine  thousand  three  hundred  dollars  to  be  paid  by 
the  city  out  of  the  general  sewer  fund,  there  is  nothing  in  the 
case  stated  to  show  that  the  amount  was  not  then  in  the  city 
treasury  or  payable  and  subsequently  paid  out  of  the  current 
revenues.  This  item,  therefore,  did  not  increase  the  city's  in- 
debtedness in  the  prohibited  sense.  There  is  no  constitutional 
restriction  on  municipal  expenditure,  provided  it  is  paid  as  it 
goes.  What  is  prohibited  is  the  incurring  of  debt.  If  the  city 
has  the  money  on  hand  or  provides  at  the  time  a  present  means 
of  raising  it  otherwise  than  by  loan,  it  may  contract  for  ex- 
penditure without  restriction.  In  Appeal  of  Erie,  91  Pa.  St. 
398,  Gordon,  J.,  quoting  from  Grant  v.  Davenport,  36  Iowa, 
396,  says:  **  "When  a  contract  made  by  a  municipal  corpora- 
tion pertains  to  its  ordinary  expenses,  and  is,  together  with 
other  like  expenses,  within  the  limits  of  its  current  revenues 
and  such  special  taxes  as  it  may  legally  and  in  good  faith  intend 
to  levy  therefor,  such  contract  does  not  constitute  the  incurring 
of  indebtedness  within  the  meaning  of  the  constitutional  pro- 
vision limiting  the  power  of  municipal  corporations  to  contract 
debts.**  And  he  adds:  "If  the  contracts  of  municipal  corpora- 
tions do  not  overreach  their  current  revenues,  no  objections  can 
lawfully  be  made  to  them,  however  great  the  indebtedness  of 
such  municipalities  may  be ;  for  in  such  case  their  engagements 
do  not  extend  beyond  their  present  means  of  payment,  and  so 
no  debt  is  created.**  This  is  quoted  with  approval  by  our 
brother  Dean  in  Wade  v.  Oakmont  Borough,  165  Pa.  St.  479, 
488,  30  Atl.  959. 

It  is  not,  however,  always  possible  to  adapt  present  action  to 
future  results  with  absolute  precision,  and  if  means  are  adopted 
which  in  good  faith,  according  to  reasonable  expectation,  will 
produce  a  sufficient  fund,  the  contract  entered  into  on  the  faith 
of  them  should  not  be  held  unlawful  on  account  of  an  uninten- 
tional miscalculation,  or  an  accidental  and  unexpected  failure 
to  produce  the  full  result.  Thus  if  a  city,  at  the  time  of  mak- 
ing a  contract,  levies  a  special  tax  in  good  faith  supposed  to  be 
adequate  to  meet  it,  but  in  consequence  of  fire  or  flood  or  de- 
cline in  values  the  result  is  an  insufficient  fund,  it  cannot  be 
held  that  the  contract  good  at  its  inception  would  thereby  be 
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made  bad.  The  constitutional  restriction  was  not  intended  to 
make  municipalities  dishonest,  nor  to  prevent  those  who  con- 
tract with  them  from  collecting  their  just  claims,  but  to  check 
Dash  expenditure  on  credit,  and  to  prevent  loading  the  future 
with  the  results  of  present  inconsiderate  extravagance. 

In  the  present  case  the  city  of  Corry  provided  the  contract 
price  of  the  sewer  by  an  appropriation  of  money  which,  as  al- 
ready said,  we  must  assume  to  have  been  in  the  treasury,  and 
by  assessments  upon  the  property  benefited.  There  is  nothing 
to  indicate  that  these  assessments  were  not  in  good  faith  and 
reasonable  expectation  supposed  to  be  adequate  to  produce  tht« 
required  fund  and  offered  and  accepted  by  the  contracting  par- 
ties in  the  mutual  belief  in  their  validity.  So  far  as  they  were 
upon  abutting  property  they  fulfilled  their  intended  purpose. 
The  distinction  in  regard  to  nonabutting  property  had  not  then 
****  been  made,  and  was  not  in  contemplation  of  either  side. 
When  it  was  determined  that  this  part  of  the  agreed  means  of 
payment  would  be  unavailable,  the  loss  should  in  equity  and 
justice  fall  on  the  city,  which  has  received  the  full  considera- 
"tion  stipulated  for,  and  to  this  extent  paid  nothing. 

The  cases  on  this  subject  are  conflicting:  See  Dillon  on  Mu- 
nicipal Corporations,  4th  ed.,  sees.  480-482,  and  notes.  They 
show  that  there  is  no  disposition  of  the  question  which  is 
wholly  free  from  difficulty.  We  have  preferred  to  follow  the 
line  which  we  think  not  inferior  in  just  legal  reasoning,  while 
clearly  superior  in  the  honesty  and  justice  of  the  result  reached. 

There  is  another  view  of  this  particular  case  which  leads  to 
the  same  conclusion.  As  already  said,  the  building  of  the  sewer 
occupied  several  years.  During  the  progress  of  the  work  dif- 
ferences arose  in  regard  to  payments,  and  in  1895  a  compromise 
was  agreed  upon  between  the  contractor  and  a  committee  of 
the  city  council,  subsequently  ratified  by  ordinance,  whereby 
the  outstanding  orders  in  favor  of  the  contractor  were  canceled, 
and  new  orders  issued  against  which  the  city  stipulated  that  no 
defense  should  be  made  by  it.  Among  such  new  orders  are 
those  now  sued  on.  The  validity  of  the  assessments  on  non- 
abutting  property  was  then  undecided.  The  contractor  agreed 
to  furnish  additional  counsel  and  aid  in  the  prosecution  of  a 
test  case  on  this  subject,  and  to  abate  the  sum  of  five  hundred 
and  fifty  dollars  from  his  claim,  should  such  suit  be  decided 
against  the  city.  This  compromise  was  carried  out  by  the  par- 
ties except  as  to  the  payment  of  the  orders  involved  in  this  suit. 
No  reason  is  shown  why  it  was  not  entirely  valid  and  binding. 
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The  case  stated  does  not  show  that  the  stipulated  payments  on 
these  orders  could  not  at  that  time  have  been  made  from  money 
in  the  treasury  or  from  current  revenue,  even  if  that  fact  had 
been  a  necessary  element  in  the  validity  of  the  compromise. 

Judgment  reversed  and  judgment  directed  to  be  entered  for 
the  plaintiff  for  six  thousand  dollars,  with  interest. 

MUNICIPAL  INDEBTEDNESS.— THE  TIME  when  the  Indebted- 
ness of  a  municipality  is  to  be  considered  in  determining  whether 
the  constitutional  limitation  has  been  exceeded  is  when  the  liability 
is  incurred  or  created:  See  the  monographic  note  to  Beard  v.  Hop- 
kinsville.  44  Am.  St.  Rep.  241;  Earles  v.  Wells,  94  Wis.  285,  59  Am. 
St.  Rep.  886,  68  N.  W.  964.  If  a  city  has  money  to  pay  its  indebted- 
ness when  it  comes  into  existence  without  exceeding  Its  constitu- 
tional limit,  there  is  no  violation  of  the  constitution:  Laporte  v. 
Gamewell  etc.  Co..  146  Ind.  466,  58  Am.  St.  Rep.  359,  45  N.  B.  588. 

MUNICIPAL  INDEBTEDNESS.— IF  THE  CURRENT  REVE- 
NUES of  a  city  are  sufficient  to  fully  pay  its  current  expenses,  no 
Indebtedness  is  created;  but  a  debt  cannot  be  incurred  beyond  the 
constitutional  limit,  even  for  current  expenses,  no  matter  how  ur- 
gent: Laporte  v.  Gamewell  etc.  Co.,  146  Ind.  466,  58  Am.  St  Rep. 
359,  45  N.  B.  588. 

MUNICIPAL  INDEBTEDNESS— STREET  IMPROVEMENTS.— 
Bonds  issued  for  street  Improvements,  payable  only  out  of  funds  to 
be  raised  from  assessments  on  the  abutting  property,  do  not  con- 
stitute an  Indebtedness  within  the  constitutional  inhibition:  See 
the  monographic  note  to  Beard  v.  HopkinsvUle,  44  Am.  St  Rep.  237. 


PUBDY  ▼.   WESTINGHOUSE   ELECTRIC   AND   MANU- 
FACTURING COMPANY. 
[197  Pa.  St  257.  47  AtL  237.] 

MASTER  AND  SERVANT  — DEFECTIVE  APPLIANCES.— 
To  be  relieved  from  liability  for  Injuries  received  by  a  servant  from 
the  use  of  defective  materials,  the  master  is  not  required  to  supply 
the  best  materials  known,  or  to  subject  such  as  he  does  supply  to 
an  analysis  to  determine  what  hazard  may  be  Incurred  in  their  use. 

MASTER  AND  SERVANT— DEFECTIVE  APPLIANCES.— 
Absolute  safety  is  unattainable  and  employers  are  not  Insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of  negli- 
gence; and  the  unbending  test  of  negligence  In  methods,  machinery, 
and  applinnces  is  the  ordinary  usage  of  the  business  as  conducted 
by  prudent  men. 

MASTER  AND  SERVANT— DEFECTIVE  APPLIANCES.— 
A  workman  cannot  recover  damages  for  an  Injury  caused  by  the 
explosion  of  a  barrel  containing  castings,  but  which  had  originally 
contained  some  explosive  material,  if  it  appears  that  the  explosion 
was  caused  by  another  workman  striking  a  match,  that  the  master 
had  no  knowledge  that  such  barrel  was  explosive,  or  that  it  was,  In 
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any  way,  unsuitable  to  the  use  to  which  It  was  then  put,  and  that 
It  was  the  kind  of  barrel  commonly  and  ordinarily  used  for  such 
purpose. 

R.  P.  Marshall  and  T.  M.  Marshall,  for  the  appellant. 

G.  B.  Gordon,  J.  Dalzell,  and  W.  Scott,  for  the  appellee. 

2B»  McCOLLUM,  J.  The  plaintiff  instituted  this  suit  for 
the  purpose  of  obtaining  compensation  for  an  injury  which  he 
alleged  he  received  through  the  negligence  of  the  defendant 
company.  On  the  trial  of  the  case  the  court,  adjudging  the 
testimony  introduced  to  establish  his  claim  insufficient,  entered 
a  judgment  of  compulsory  nonsuit.  The  plaintiff  then  moved 
the  court  in  Bank  to  take  it  off,  which  motion  upon  hearing  was 
denied.     This  appeal  was  the  result  of  the  denial. 

The  plaintiff  testified  that  he  was  a  common  laborer  employed 
by  the  defendant  company  to  work  in  its  storeroom.  The  prin- 
cipal part  of  the  work  in  which  he  was  engaged  was  the  receiv- 
ing and  arranging  of  its  goods  in  accordance  with  instructions. 
On  the  day  he  received  the  injury  of  which  he  complains  he, 
with  a  fellow-workman,  was  employed  in  receiving  castings 
brought  in  barrels  from  Newark  to  East  Pittsburg.  The  bar- 
rels were  obtained  by  the  defendant's  purchasing  agent  from 
Walsh,  "who  was  a  dealer  in  second-hand  barrels.  They  had 
originally  contained  oil,  alcohol,  turpentine,  benzine,  whisky, 
and  other  things."  The  purpose  of  the  purchasing  agent  was 
to  obtain  any  kind  of  strong  barrel  that  would  hold  from  five 
hundred  to  seven  hundred  pounds  of  castings.  About  one  hun- 
dred barrels  of  this  description  were  purchased  by  the  agent  and 
used  in  the  removal  of  the  castings  as  above  stated. 

2GO  rpj^g  injury  received  by  the  plaintiff  was  caused  by  an  ex- 
plosion of  a  barrel  he  and  Dugan  were  inspecting  for  the  pur- 
pose of  discovering  the  number  upon  it.  According  to  the  plain- 
tiff's own  testimony  the  barrel  was  in  a  place  "that  was  nearly 
all  the  time  dark."  To  the  question,  "Did  some  person  strike 
a  match  ?"  his  answer  was,  "I  couldn't  say  that  he  did."  Duffy, 
however,  testified  that  he  saw  Purdy  and  Dugan  with  their  heads 
together  down  against  the  barrel,  in  a  stooping  position;  that  he 
saw  Dugan  take  a  match  in  his  hand  and  light  it,  and  that  the 
lighting  of  the  match  was  immediately  followed  by  the  explo- 
sion. This  testimony  is  uncontradicted,  and  no  one  questions 
the  accuracy  of  it.  There  is  no  testimony  in  the  case  which 
shows  that  the  defendant  company  or  any  other  person  con- 
nected with  it  knew  that  the  barrels  used  as  above  stated  were 
under  any  circumstances  explosive;  nor  is  there  any  testimony 
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showing  that  such  barrels  are  not  commonly  and  ordinarily  used 
for  such  purposes  at  manufactories,  or  that  they  are  in  any  way 
unsuitable  for  such  use.  It  seems,  therefore,  that  the  testimony 
introduced  in  support  of  the  plaintiff's  claim  was  justly  held  by 
the  court  below  to  be  insufficient  to  charge  the  defendant  com- 
pany with  negligence. 

To  be  relieved  from  liability  for  injuries  received  by  a  servant 
from  the  use  of  defective  materials,  the  master  is  not  required 
to  supply  the  best  materials  known,  or  to  subject  such  as  he 
does  supply  to  an  analysis  to  determine  what  hazard  may  be  in- 
curred in  their  use:  Allison  Mfg.  Co.  v.  McCormick,  118  Pa.  St. 
519,  4  Am.  St.  Rep.  613,  12  Atl.  273;  Augerstein  v.  Jones,  139 
Pa.  St.  183,  23  Am.  St.  Rep.  174,  21  Atl.  24;  Melchert  v.  Smith 
Brewing  Co.,  140  Pa.  St.  448,  21  Atl.  675;  Dooner  v.  Delaware 
etc.  Canal  Co.,  171  Pa.  St.  681,  33  Atl.  415.  From  the  opinion 
of  our  brother  Mitchell  in  Titus  v.  Bradford  etc.  R.  R.  Co.,  136 
Pa.  St.  626,  20  Am.  St.  Rep.  944,  20  Atl.  518,  we  quote  the 
following  as  relevant  to  the  case  at  bar:  "Absolute  safety  is 
unattainable,  and  employers  are  not  insurers.  They  are  liable 
for  the  consequences,  not  of  danger,  but  of  negligence,  and  the 
unbending  test  of  negligence  in  methods,  machinery,  and  appli- 
ances is  the  ordinary  usage  of  the  business.  No  man  is  held  by 
law  to  a  higher  degree  of  skill  than  the  fair  average  of  his  pro- 
fession or  trade  and  the  standard  of  due  care  is  the  conduct  of 
the  average  prudent  man.  The  test  of  negligence  in  employers 
is  the  same,  and  however  sftrongly  they  may  be  convinced  that 
there  is  a  better  or  less  dangerous  way,  no  jury  can  be  permitted 
***  to  say  that  the  usual  and  ordinary  way  commonly  adopted  by 
those  in  the  same  business  is  a  negligent  way  for  which  liability 
shall  be  imposed." 

Many  cases  analogous  to  those  already  cited  might  be  referred 
to  or  included  herein,  but  it  is  not  thought  to  be  necessary  or 
of  material  importance  to  note  the  numerous  decisions  in  ac- 
cord with  the  case  to  which  reference  has  been  made  above. 

We  have  examined  and  considered  all  the  cases  referred  to 
in  the  plaintiff's  printed  argument,  and  are  not  convinced  that 
they  rule  the  case  in  hand. 

Judgment  affirmed. 


A  MASTER  OWES  TO  HIS  SERVANT  THE  DUTY  of  providing 
and  keeplnjr  In  proper  repair  rensonably  safe  toolB,  appliances,  and 
machinery:  See  the  monographic  note  to  Mast  v.  Kern,  75  Am.  St, 
Rep.  592.  However,  he  Is  bound  to  use  only  ordinary  care  In  this 
matter:  Nix  v.  Texas  Pac.  Ry.  CJo.,  82  Tex.  473,  27  Am.  SL  Rep.  897» 
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18  S.  W.  571;  he  is  not  an  Insurer  of  his  servant's  safety:  Edward 
HInes  Lumber  Co.  v.  Ligas,  172  111.  315,  64  Am.  St  Rep.  38,  50  N. 
B.  225;  and  he  is  not  bound  to  use  the  safest  machinery:  Wormell 
V.  Maine  Cent.  R.  R.  Co.,  79  Me.  397,  1  Am.  St  Rep.  321,  10  AU.  49; 
Kent  V.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  494,  78  Am.  St.  Rep.  534,  27 
South.  620.  An  employer  is  bound  to  furnish  machinery  and  ap- 
pliances of  ordinary  character  and  reasonable  safety,  and  the  former 
Is  the  conclusive  test  of  the  latter:  Kehler  v.  Schwenk,  144  Pa.  St. 
348,  27  Am.  St  Rep.  633,  22  Atl.  910. 


HANI  V.  GERMANIA  LIFE  INSUEANCE  COMPANY. 

[197  Pa.  St  276.  47  Atl.  200.] 

A  PAROL  GIFT  OP  A  LIFE  INSURANCE  POLICY  may  be 
made  by  a  physical  delivery  of  the  policy  to  the  donee,  without  a 
written  assignment  thereof. 

S.  B.  Griffith  and  E.  G.  Hartje,  for  the  appellant. 

J.  M.  Swearingen  and  R.  T.  McElroy,  for  the  appellee. 

278  McCOLLUM, .  J.  The  appellant  claims  that  the  court 
below  erred  in  its  third  finding  of  fact  and  in  its  conclusion  of 
law,  but  the  principal  question  presented  on  the  appeal  is  whether 
the  testimony  is  sufficient  to  sustain  the  alleged  gift  to  the  plain- 
tiff of  an  insurance  policy  of  three  thousand  dollars.  The 
mother  of  the  plaintiff,  who  was  her  only  daughter,  was  the 
owner  of  the  policy,  and  some  months  before  her  death  made  a 
parol  gift  of  it  to  her.  The  gift  was  supported  by  the  testimony 
of  two  witnesses  whose  competency  and  truthfulness  were  not 
successfully  assailed.  The  donor,  after  her  delivery  of  the  pol- 
icy, declared  that  she  had  given  it  to  her  daughter,  and  her 
declaration  was  sustained  by  another  witness.  Besides,  she  had 
previously  declared  her  intention  to  make  the  gift.  The  testi- 
mony supporting  the  gift  and  the  testimony  in  contradiction 
of  it,  together  with  all  the  circumstances  connected  with  and 
surrounding  the  case,  were  carefully  considered  by  the  learned 
court  below,  and  held  to  be  in  accordance  with  the  donee's  con- 
tention. Our  own  conclusion,  founded  ^"^  upon  a  due  con- 
sideration of  all  the  testimony,  is  in  harmony  with  the  conclusion 
arrived  at  by  the  learned  court  below.  Further  comment  on 
this  branch  of  the  case  is  unnecessary. 

It  seems  formerly  to  have  been  the  doctrine  that  the  gift  of 
a  chose  in  action,  unless  by  some  document  payable  to  bearer. 
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required  an  assignment  or  some  equivalent  transfer,  and  that 
the  transfer  must  be  actually  executed.  It  is  now  held  with 
substantial  unanimity  that  a  written  assignment  is  not  neces- 
sary in  such  cases,  and  that  a  delivery  of  a  chose  in  action  under 
such  circumstances  as  would  constitute  a  gift  of  property  in 
possession  amounts  to  an  equitable  assignment  of  the  property 
represented,  which  the  courts  will  recognize  and  uphold.  Thus 
the  delivery  of  a  bond,  certificate  of  stock,  or  note  to  the  donee, 
with  the  intention  of  transferring  to  him  the  right  of  property^ 
is  sufficient  to  constitute  a  gift:  8  Am.  &  Eng.  Ency.  of  Law, 
1322.  A  delivered  to  his  niece  living  with  him  a  certificate  for 
ten  shares  of  the  stock  of  ah  insurance  company  standing  in  his 
own  name,  stating  that  he  made  her  a  present  of  it.  Afterward 
the  company  issued  forty  shares  additional  stock  representing 
surplus  earnings.  These  he  delivered  to  his  niece,  saying  they 
were  hers.  The  dividends  were  drawn  by  A  till  his  death,  but 
whether  he  paid  them  over  to  the  niece  or  whether  she  knew 
anything  about  them  did  not  appear.  Held,  that  the  delivery 
of  the  certificates  with  an  intention  to  pass  the  title  amounted 
to  an  equita.ble  assignment  of  the  shares  which  a  court  of  equity 
would  uphold:  Eeed  v.  Copeland,  50  Conn.  472,  47  Am.  Eep. 
663. 

Some  of  our  own  cases  which  are  relevant  to  and  sustain  the 
conclusion  arrived  at  by  the  learned  court  below  may  be  prop- 
erly referred  to  herein:  Madeira's  Appeal,  17  Week.  Not.  Cas. 
202,  4  Atl.  908;  Malone's  Appeal,  38  Leg.  Int.  303;  Common- 
wealth V.  Crompton,  137  Pa.  St.  138,  20  Atl.  417,  and  cases 
cited  therein;  Pryor  v.  Morgan,  170  Pa.  St.  568,  33  Atl.  98; 
Wise's  Appeal,  182  Pa.  St.  168,  37  Atl.  936.  These  cases  con- 
stitute a  sufficient  answer  to  any  intimation  from  the  defendant 
of  error  in  the  conclusion  assailed  by  the  second  assignment. 

Judgment  affirmed. 


A  PAROL  TRANSFER  OP  A  LIFE  INSURANCE  policy  by  a 
husband  to  his  wife  Is  valid:  C?hapman  v.  Mcllwrath,  77  Mo.  38,  48 
Am.  Rep.  1;  State  v.  Tomlinson,  16  Ind.  App.  662,  59  Am.  St.  Rep. 
335,  45  N.  E.  1116.  For  an  Imperfect  gift  of  an  insurance  policy,  see 
Weaver  v.  Weaver,  182  lU.  287,  74  Am.  St  Rep.  173,  55  N.  B.  338. 
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BLAKELY  v.  SOUSA. 
[197  Pa.  St.  305,  47  AtL  286.] 

CONTRACTS— EXTINCTION  OF  SUBJECT  MATTER— All 
contracts  must  be  construed  with  reference  to  their  subject  matter, 
and  a  contract  detining  an  existing  relation  can  have  no  operation 
when  that  relation  ceases,  for  its  foundation  is  gone. 

CONTRACTS  FOR  PERSONAL  SERVICES— DEATH.— If  a 
contract  is  for  services  which  involve  the  peculiar  skill  of  an  ex- 
pert, by  whom  alone  the  particular  worl£  in  contemplation  of  the 
parties  can  be  performed,  or,  more  generally,  if  distinctly  personal 
considerations  are  at  the  foundation  of  the  contract,  the  relations  of 
the  parties  are  dissolved  by  the  death  of  him  whose  personal  quali- 
ties constitute  the  particular  inducement  to  the  contract.  The  rule  is 
here  applied  to  a  contract  between  a  bandmaster  and  a  manager  of 
musical  organizations. 

CONTRACTS  FOR  PERSONAL  SERVICES— DEATH  OP 
PARTY.— The  duty  of  the  survivor  to  a  contract  of  a  strictly  per- 
sonal nature,  requiring  peculiar  skill  in  its  performance,  to  per- 
form his  covenants  terminates  with  the  death  of  the  other  party  to 
it.  The  personal  representative  of  the  deceased  cannot  call  upon  the 
survivor  to  perform,  and  the  latter  cannot  require  the  obligations 
to  him  to  be  assumed  and  discharged  by  another. 

TRADEMARKS— TRADE  NAMES.— The  name  of  an  artist, 
author,  musician,  or  lawyer  Is  not  regarded  as  a  trade  name,  and,  as 
such,  salable  or  assignable, 

TRADE  NAMES— BANDMASTER.— The  representative  of  a 
deceased  musical  manager  under  whom  a  celebrated  bandmaster 
was  engaged  during  his  lifetime  has  no  right  to  the  use  of  such 
bandmaster's  name  after  the  death  of  such  manager. 

J.  M.  Beck,  J.  G.  Johnson,  and  W.  C.  Low,  for  the  appellant. 

J.  0.  Gordon,  W.  A.  Bedding,  and  V.  M.  Davis,  for  the  ap- 
pellee. 

^^®  BEOWN",  J.  Neither  the  complainant  nor  the  respond- 
ent is  satisfied  with  the  decree  made  in  the  court  below.  Each 
has  appealed  from  it,  the  former  complaining  that  it  gives  her 
too  little,  and  the  latter  asserting  that  she  gets  too  much.  The 
appeal  of  the  complainant,  though  taken  later  than  that  of  the 
respondent,  will  be  first  considered,  as  it  raises  the  most  import- 
ant questions  to  be  disposed  of. 

The  contract  out  of  which  this  controversy  arose  was  in  writ- 
ing, having  been  executed  by  the  parties  to  it  on  June  37, 1893, 
and  the  obligations  assumed  by  each  were  to  extend  through  a 
period  of  five  years  from  August  1,  1893.  Before  the  expira- 
tion of  this  period,  David  Blakely,  one  of  the  contracting  par- 
ties, died,  and  the  first  and  most  important  question  is  as  to  the 
effect  of  his  death  upon  the  agreement.     His  personal   repre- 
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sentative  insists  that  the  contract  was  unaffected  by  his  death; 
that,  as  his  substitute  in  it,  she  has  succeeded  to  all  his  rights 
*2"  under  it,  and  can  compel  full  performance  by  Sousa,  the  sur- 
vivor. The  latter,  however,  contends  that  personal  services  to 
be  rendered  by  the  deceased,  who  possessed  peculiar  ability 
and  qualifications,  were  the  inducements  that  led  him  to  enter 
into  the  contract,  and  that  the  relations  established  by  it  were 
dissolved  by  the  death  of  him  whose  personal  qualities  had  so 
induced  him.  The  effect  of  the  death  of  a  party  to  a  contract 
whose  distinctly  personal  services,  involving  peculiar  skill  and 
experience,  are  at  the  foundation  of  it,  in  the  absence  of  any 
provision  that  the  survivor  must  accept  performance  by  the 
personal  representative  of  the  deceased,  is  not  in  doubt.  This 
is  settled  by  ^reason,  and  authorities  are  not  wanting  in  support 
of  it.  "All  contracts  must  be  construed  with  reference  to 
their  subject  matter,  and  a  contract  defining  an  existing  rela- 
tion can  have  no  operation  when  that  relation  ceases,  for  its 
foundation  is  gone":  Bland  v.  Umstead,  23  Pa.  St.  316.  "The 
general  doctrine  on  this  point  was  very  thoroughly  examined 
and  discussed  by  my  brother  Lowrie,  J.,  in  Dickinson  v.  Cala- 
han,  19  Pa.  St.  227.  The  conclusion  arrived  at  there  seems  to 
be,  that  if  the  contract  of  a  decedent  be  personal,  and  the  per- 
formance of  the  deceased  himself  be  the  essence  thereof,  his 
executors  will  not  be  liable,  excepting  only  so  far  as  the  con- 
tract was  broken  during  his  lifetime;  and  the  instance  is  given 
of  a  contract  to  impart  artistic  or  mechanical  skill  and  informa- 
tion. Such  a  contract  could  not  devolve  on  the  representatives 
of  the  deceased,  for,  as  it  was  there  said,  Ve  cannot  suppose  that 
the  deceased  was  contracting  for  any  kind  of  skill  in  his  admin- 
istrators'": White  V.  Commonwealth,  39  Pa.  St.  176.  ''Where 
the  agreement  is  for  services  which  involve  the  peculiar  skill  of 
an  expert,  by  whom  alone  the  particular  work  in  contemplation 
of  the  parties  can  be  performed,  or,  more  generally,  where  dis- 
tinctly personal  considerations  are  at  the  foundation  of  the 
contract  the  relation  of  the  parties  is  dissolved  by  the  death  of 
him  whose  personal  qualities  constituted  the  particular  induce- 
ment to  the  contract":  Billings'  Appeal,  106  Pa.  St.  658.  "A 
contract  to  render  such  services  and  perform  such  duties  is 
subject  to  the  implied  condition  that  the  party  shall  be  alive 
and  well  enough  in  health  to  perform  it.  Death  or  a  disability 
which  renders  performance  impossible  discharges  the  contract": 
»«>  Marvel  v.  Phillips,  162  Mass.  399,  44  Am.  St.  Rep.  370,  38 
V.  E.  1117.    The  duty  of  the  survivor  to  a  contract  of  a  strictly 
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personal  nature  to  perform  his  covenants  terminates  with  the 
death  of  the  other  party  to  it,  for  the  reason  that  neither  of  the 
contracting  parties  contemplated  attempted  performance  by  a 
substitute.  Where  distinctly  personal  services,  requiring  pecu- 
liar skill,  are  to  be  rendered  by  each  of  the  contracting  parties 
as  inducements  to  the  contract,  there  is  mutuality,  and  the  death 
of  either  of  the  parties  is  the  death  of  the  contract.  In  such  a 
case  the  personal  representative  of  the  deceased  cannot  call  upon 
the  survivor  to  perform,  and  the  latter  cannot  require  the  obli- 
gations to  him  to  be  assumed  and  discharged  by  another. 

Turning  to  the  contract  before  us,  what  was  its  nature  and 
what  effect  did  the  death  of  Blakely  have  upon  it?  On  its 
face  it  sets  forth  a  combination  of  the  business  ability  of  Blakely 
with  the  musical  talent  of  Sousa  for  mutual  profit.  In  its  very 
first  lines  the  purpose  of  the  agreement  appears  to  be  the  forma- 
tion of  a  musical  organization  of  high  excellence,  the  manager 
of  the  same  to  be  David  Blakely,  who  had  been  "the  manager  of 
the  late  tours  of  the  United  States  Marine  Band,"  and  the  mu- 
sical director,  John  Philip  Sousa.  Each  of  the  parties  to  tho 
contract  understood  the  personal  qualities  of  the  other  and  man- 
ifestly regarded  them  as  the  inducements  to  it.  "Without  the 
business  qualities,  ability,  and  experience  of  Blakely,  or  the 
musical  skill  of  Sousa,  the  organization,  to  be  known  under 
the  contract  as  "Sousa's  Band,"  would  not  have  been  formed. 
We  find  this  where  we  ought  to  find  it — within  the  contract 
itself.  We  there  find  that  David  Blakely,  styling  himself  "the 
manager  of  the  late  tours  of  the  United  States  Marine  Band,'* 
was  "desirous  of  perfecting  a  new  organization,  for  the  purpose 
of  securing  high  excellence  in  a  military  band,  and,  with  that 
view,  to  secure  the  services  of  John  Philip  Sousa  as  its  musical 
director,"  who  was  willing,  "on  the  terms  set  forth  in  the  con- 
tract," to  accept  the  position.  The  ninth  clause  of  the  agree- 
ment provides:  "The  musical  direction  of  the  aforesaid  organi- 
zation shall  be  in  the  hands  of  the  said  John  Philip  Sousa,  and 
the  business  management  in  the  hands  of  said  Blakely,  as  afore- 
said, but  both  shall  mutually  receive  counsel  in  their  respective 
positions,  and  especially  regarding  the  preparation  of  pro- 
grams." The  fifteenth  clause  is  as  follows:  "It  is  agreed  that 
both  parties  ^^^  to  this  agreement  shall  do  all  that  within  them 
lies  to  make  the  enterprise  herein  contemplated  a  success,  both 
musically  and  financially;  and,  in  general,  they  shall  both  spare 
no  pains  to  forward  the  interests  of  the  business  connected  di- 
rectly or  indirectly  therewith."    Nowhere  does  it  appear  that 
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either  of  the  contracting  parties  contemplated  the  services  of 
anyone  else.  They,  and  they  alone,  by  the  combination  of  their 
own  personal  qualifications  were  to  strive  for  the  success  of  the 
enterprise.  Having  understood  that  each  relied  upon  the  pecu- 
liar qualities  of  the  other,  neither  bound  his  executors  or  admin- 
istrators, for  the  death  of  either  would  make  it  impossible  for 
the  contract  to  survive,  and,  in  such  case,  "non  tenetur  prom- 
issor."  Blakely's  business  qualities  and  ability  as  the  mana- 
ger of  the  band  would  pass  away  with  him,  and  Sousa's  great 
skill  would  not  be  found  in  his  executor  or  administrator.  The 
compensation  to  be  paid  to  Sousa  included  a  proportion  of  the 
annual  net  profits  of  the  enterprise.  He  was  not  to  receive  a 
fixed  compensation  at  all  times,  but  one  which  depended  upon. 
the  success  of  the  enterprise.  He  agreed  to  such  compensation,, 
feeling  that  the  intelligent  business  direction  of  Blakely  would 
make  it  sufficient;  but  in  no  place  in  his  agreement  is  there^ 
any  provision  on  his  part  that  he  would  trust  his  profits  to  the 
business  management  of  another.  This  alone  ought  to  be  con- 
clusive of  his  right  to  insist  that  no  one  can  be  substituted  as- 
manager  for  Blakely.  It  is  true  that  an  assignment  of  the  con- 
tract was  contemplated  by  the  parties,  but  only  under  certain 
conditions.  The  words  "executors  or  administrators"  cannot 
be  found  in  it,  or  any  other  words  indicating  an  intention  that, 
upon  Blakely's  death,  his  personal  representative  should  tak& 
his  place.  The  learned  referee  did  find  as  a  fact  that  before 
and  at  the  time  of  the  execution  of  the  contract  Blakely  and 
Sousa  contemplated  the  formation  of  a  corporation  to  be  known 
as  "The  Blakely  Syndicate."  It  was  to  be  perfected  by  Blakely, 
and  a  clause  provided  that,  if  the  corporation  should  not  be 
formed,  the  contract  should  be  and  remain  in  full  force  as  to- 
both  parties  to  it.  This  corporation,  if  formed,  was  to  succeed, 
by  assignment  of  the  contract,  to  the  rights  under  it,  but  no- 
other  was  to  be  an  assignee.  If  the  contract  was  to  be  gener- 
ally assignable,  what  necessity  was  there  for  this  express  pro- 
vision that  it  might  be  assigned  to  the  company  to  be  formed 
**^*  by  Blakely  ?  The  answer  must  be  that  the  assignability  was 
clearly  limited  to  the  corporation  to  be  so  formed,  and  extended 
to  no  one  else.     "Expressio  unius,  exclusio  alterius." 

Going  outside  of  the  contract,  the  learned  referee  properly 
found  that  the  personal  qualities  of  each  of  the  parties  consti- 
tuted a  potential  inducement  to  the  making  of  it.  In  her  bill 
of  complaint,  asking  for  relief,  the  peculiar  skill,  business  abil- 
ity, and  experience  of  Blakely,  and  the  character  of  service* 
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which  he  performed  under  the  contract,  are  all  set  forth,  and 
he  must  have  understood,  when  he  lived,  as  his  personal  repre- 
sentative manifestly  does  now,  that  these  qualities  were  the  in- 
ducement leading  Sousa  into  the  compact.  The  referee  was, 
therefore,  clearly  right  in  holding  that  the  relations  which 
had  existed  between  JBlakely  and  Sousa  under  the  contract  of 
June  27,  1892,  and  extended  by  the  agreement  of  September  10, 
1896,  were  terminated  by  the  former's  death  on  November  7, 
1896,  and  the  first  four  assignments  of  error  are  overruled. 

We  come  now  to  a  consideration  of  the  right  of  Blakely's 
estate  to  use  Sousa's  name  in  connection  with  musical  organiza- 
tions. It  is  contended  by  the  complainant  that  the  said  name 
became  the  property  of  Blakely,  and,  upon  his  death,  passed  to 
his  estate.  Apart  from  the  absence  of  any  words  showing  that 
any  part  of  the  contract  was  assignable,  except  under  the  limi- 
tation already  referred  to,  the  assignment  of  the  name  "Sousa" 
cannot  be  enforced,  for  the  reason  that  its  enforcement  would 
be  against  public  policy,  and  enable  the  assignee  to  impose  upon 
and  deceive  the  public  by  inducing  them  to  attend  concerts  un- 
der the  impression  that  they  were  to  be  given  by  Sousa,  when,, 
in  fact,  he  would  have  nothing  whatever  to  do  with  them.  It 
is  true  that  the  right  of  a  person  to  use  the  name  of  another  in 
connection  with  a  business  or  a  manufactured  article  passes  un- 
der an  assignment  and  sale  of  goodwill  of  the  business,  which  in- 
cludes the  right  to  the  trade  name.  It  has  often  been  held  that 
a  trademark  or  a  trade  name,  representing  an  article  of  com- 
merce or  a  local  business,  is  property  which  may  be  disposed 
of;  but  the  name  of  an  artist,  an  author,  a  musician,  or  a  lawyer 
has  never  been  regarded  as  a  trade  name,  and,  as  such,  salable. 
The  value  of  the  names  of  such  persons  depends  entirely  upon 
their  personal  reputation,  skill,  and  experience,  and  is  indissol- 
ubly  connected  or  associated  with  the  owner.  "There  may,  no 
**^  doubt,  be  cases  where  the  personal  skill  of  an  artist  or  arti- 
san may  so  far  enter  into  the  value  of  a  product  that  a  trade- 
mark bearing  his  name  would,  or  at  least  might,  imply  that  his 
personal  work  or  supervision  was  employed  in  the  manufacture; 
and  in  such  case  it  would  be  a  fraud  upon  the  public  if  the 
trademark  should  be  used  by  other  persons,  and  for  this  reason 
such  trademark  would  be  held  to  be  unassignable.  It  is,  in  any 
case,  a  question  whether  the  use  of  the  trademark  would  give  to 
the  public  or  to  purchasers  a  false  idea  as  to  who  made  the  article; 
and  a  court  of  equity  would  not  lend  any  active  aid  to  sustain 
claim  to  a  trademark  which  would  contain  a  misrepresentation 
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to  the  public":  Hoxie  v.  Chaney,  143  Mass.  592,  58  Am.  Eep. 
149,  10  N.  E.  713. 

In  Messer  v.  The  Fadettes,  168  Mass.  140,  60  Am.  St.  Rep. 
371,  46  N.  E.  407,  the  leader  of  an  orchestra  attempted  to  sell 
all  her  right,  title,  and  interest  in  and  to  a  musical  organization 
or  orchestra,  together  with  the  name  by  which  it  was  designated, 
"The  Fadette  Ladies'  Orchestra,"  and  it  was  held  that  the  name 
was  unassignable,  that  the  use  of  it  by  the  assignee  would  mis- 
lead and  defraud  the  public,  and  for  that  reason  the  claim  to 
have  the  assignment  enforced  would  not  be  sanctioned  by  the 
courts.  In  Skinner  v.  Oakes,  10  Mo.  A  pp.  45,  it  was  held:  "If 
an  author  were  to  assign  to  another  the  privilege  of  publishing 
books  with  his  name  on  their  title  page,  or  if  a  painter  were  to 
sell  to  another  the  privilege  of  placing  the  former's  signature 
upon  pictures  painted  by  the  latter,  it  cannot  for  a  moment  be 
supposed  that  any  court  would  protect  such  supposed  right,  even 
as  against  the  original  assignor.  This  point  is  absolutely  clear, 
both  upon  principle  and  authority."  In  Hegeman  v.  Hegeman, 
8  Daly,  1,  it  was  held:  "When,  however,  the  whole  pecuniary 
value  of  a  name  is  derived  solely  from  the  personal  qualities  of 
the  one  to  whom  the  name  belongs,  such  as  his  skill,  special 
knowledge,  and  experience,  or  from  the  fact  that  the  article  is 
produced  under  his  personal  supervision,  which  imparts  to  it  a 
special  value,  then  the  right  to  the  name  is  not  transmissible," 
It  is  useless  to  multiply  authorities.  The  name  "Sousa"  in 
connection  with  the  band  implies  his  skill,  science,  and  art. 
Even  as  against  him,  the  assignor  of  his  name  to  another,  the 
assignment  cannot  be  enforced  in  a  court  of  equity.  To  do  so 
would  be  to  lend  ourselves  to  fraud  and  imposition  upon  the 
public,  when  it  is  our  duty  in  every  instance  to  protect  *** 
them.  The  seventh  and  eighth  assignments  of  error  are  also 
overruled. 

The  fifth  assignment  challenges  the  correctness  of  a  finding 
of  fact  by  the  referee.  We  cannot  and  ought  not  to  disturb  the 
finding,  and  the  assignment  falls.  We  cannot  sustain  the  sixth, 
because  the  referee's  conclusion,  approved  by  the  court  below, 
that  Mrs.  Blakely  was  entitled  to  only  one-half  of  the  net  prof- 
its of  the  band's  performances,  running  to  May  23,  1897,  inclu- 
sive, was  based  upon  his  finding  that,  after  the  death  of  Blakely, 
the  appellant  and  the  appellee  had  entered  into  an  oral  contract, 
by  the  terms  of  which  the  former  "was  to  employ  all  members 
of  the  band  and  officers,  pay  all  salaries,  receive  all  receipts, 
pay  expenses,  and  account  for  and  pay  to  defendant  (Sousa) 
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compensation  in  accordance  with  the  terms  of  the  contract  be- 
tween him  and  Mr.  Blakely  as  it  existed  at  the  time  of  Blake- 
ly's  death."  At  that  time  the  profits  were  equally  divided,  in 
accordance  with  the  modification  of  the  contract  made  by 
Blakely  himself,  and  as  the  liability  of  the  appellee  to  account 
for  the  performances  held  up  to  and  including  May  23,  1897, 
depends  upon  his  oral  agreement  with  Mrs.  Blakely,  the  meas- 
ure of  it  must  be  there  found.  It  was  one-half  of  the  profits, 
and  the  referee  properly  recommended  a  decree  that  the  ap- 
pellee 80  account. 

If,  as  we  have  held,  sustaining  the  referee  and  the  court  be- 
low, the  contract  between  Blakely  and  Sousa  terminated  at  the 
former's  death,  the  latter's  liability  to  do  or  perform  anything 
ended  at  the  same  time.  Whatever  Sousa  may  have  done  after 
Blakely's  death  he  did  for  himself.  The  term  of  his  employ- 
ment ended  with  the  death  of  his  employer,  and  thereafter  the 
fruits  of  his  genius  and  skill,  no  longer  directed  by  another, 
were  his  own.  The  music  w'hich  he  composed  when  his  time 
was  again  his  own  belonged  to  him,  and  no  error  was  committed 
in  restricting  his  liability  for  royalties  to  the  music  which  had 
been  composed  in  the  lifetime  of  his  employer.  The  ninth  as- 
signment, therefore,  and  the  tenth,  which  raises  all  the  impor- 
tant questions  just  disposed  of,  are  overruled,  and  the  decree  of 
the  court  below,  made  in  accordance  with  the  referee's  excep- 
tionally well-considered  report,  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Mitchell,  J.,  dissents. 


IN  THE  SUBSEQUENT  CASE  of  Blakely  v.  Sousa,  197  Pa,  St 
335,  47  Atl.  289,  arising  out  of  the  same  facts  as  those  in  the  prin- 
cipal case,  it  was  decided  that  If  a  contract  betAveen  a  musical  man- 
ager and  a  bandmaster  provides  that  music  composed  during  the 
time  of  the  latter's  employment  shall  belong  jointly  to  the  parties, 
royalties  on  music  composed  during  such  time  and  accruing  after  the 
death  of  such  manager  belong  jointly  to  such  bandmaster  and  the 
personal  representatives  of  the  deceased  manager. 

A  CONTRACT  TO  PERFORM  PERSONAL  SERVICES  requiring 
slclll  and  ability  of  a  high  order  is  subject  to  the  implied  condition: 
that  the  party  shall  be  alive  and  well  enough  in  health  to  perform 
it:  Marvel  v.  Phillips.  162  Mass.  399,  44  Am.  St  Rep.  370,  38  N.  E. 
1117;  Yerrlngton  v.  Greene,  7  R.  I.  589,  84  Am.  Dec.  578;  Spalding  v. 
Rosa,  71  N.  Y.  40,  27  Am.  Rep.  7.  Contracts  of  a  personal  nature 
are  determined  by  the  death  of  the  contractor:  Notes  to  Chamber- 
lain V.  Dunlop,  22  Am.  St  Rep.  812;  Hawkins  v.  Ball,  68  Am.  Dec. 
760. 
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MILNES  V.  YAN  GILDER. 
[197  Pa.  St.  347,  47  Atl.  197.] 

ADVERSE  POSSESSION  AS  BETWEEN  GRANTOR  AND 
GRANTEE.— Refusal  by  a  grantor  by  warranty  deed  In  i>ossesslon 
of  the  premises  to  surrender  them  to  the  grantee  is  notice  to  the 
latter  to  proceed  to  the  vindication  of  his  rights,  and  if  he  delays 
doing  so  beyond  the  period  of  twenty-one  years,  his  deed  cannot 
prevail  against  his  grantor's  adverse  possession.  The  grantor  need 
only  defy  his  grantee's  right  to  possession  by  distinctly  refusing  it 
when  demanded,  and  if  he  is  not  disturbed  for  the  period  of  statu- 
tory limitation,  he  is  protected  In  his  title,  if  he  can  establish  the 
kind  of  adverse  possession  required  by  the  law  in  the  Interval. 

ADVERSE  POSSESSION  BY  GRANTOR  AS  AGAINST 
GRANTEE.— A  grantor  with  warranty  may  originate  a  possession 
adverse  to  his  grantee,  and  such  possession  differs  from  that  orig- 
inated by  a  stranger  only  in  requiring  stronger  proof  to  sustain  it. 

H.  T.  Ames  and  J.  M.  Gannan,  for  the  appellant. 

J.  T.  Fredericks,  for  the  appellee. 

*^®  BEOWN,  J.  The  facts  in  this  case  can  he  very  briefly 
stated.  Mary  A.  Van  Gilder,  the  owner  in  her  own  right  of  the 
premises  in  dispute,  as  devisee  of  her  father,  Allan  Harvey,  con- 
veyed the  same,  by  a  deed  of  general  warranty,  on  July  30,  1870, 
to  William  Milnes,  the  ancestor  of  the  appellees,  but  did  not 
deliver  possession  to  him.  On  September  9,  1871,  Milnes  con- 
veyed them  to  John  E.  Hazelet,  who,  on  October  4,  1871,  served 
written  notice  on  Mary  A.  Van  Gilder  and  Samuel  G.  Van 
Gilder,  her  husband,  that  he  had  purchased  the  property  and 
demanded  possession,  which  was  refused.  After  so  serving 
notice  on  the  Van  Gilders  and  their  refusal  upon  demand,  so 
made,  to  surrender  possession  of  the  premises  to  him,  Hazelet, 
in  a  conversation  with  Milnes,  was  told  by  the  latter  that  he 
could  not  deliver  possession.  Milnes,  having  been  so  unable 
to  deliver  possession  to  Hazelet,  paid  him  one  hundred  and  fifty 
dollars  or  two  hundred  dollars  and  took  a  reconveyance  of  the 
land  by  deed  dated  January  16,  1872.  From  October  4,  1871^ 
the  date  of  the  demand  by  Hazelet  upon  the  Van  Gilders  for 
the  surrender  of  the  premises  to  him,  and  their  refusal,  they 
remained  in  open  and  exclusive  possession,  paying  the  taxea 
regularly,  and  almost  twenty-six  years  had  elapsed  from  the 
time  demand  was  so  made  until  this  suit  was  brought,  on  July 
7,  1897.  With  these  facts  before  it,  the  court  below  directed 
a  verdict  in  favor  of  the  plaintiffs,  and  the  four  assignments 
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of  error  raise  the  question  of  the  propriety  of  the  instruction 
so  given  to  the  jury. 

In  directing  a  verdict  for  the  plaintiffs,  the  learned  trial 
judge  gave  no  reason  for  doing  so,  and  we  can  only  conjecture 
from  the  case  as  presented  to  us  by  counsel  that  he  must  have 
felt  either  that  the  statute  of  limitations,  relied  upon  by  the 
defendants,  could  not  be  invoked  by  them,  because  they  were 
the  vendors  in  a  deed  of  general  warranty  to  their  vendee, 
through  whom  the  plaintiffs  claimed  title,  or  that,  even  if  the 
statute  extends  to  such  a  case,  the  evidence  of  adverse  posses- 
sion *^**  submitted  by  the  defendants  was  insufficient  to  defeat 
the  plaintiff's  title.  The  statute  makes  no  exception  of  a  vendor 
in  a  deed  of  warranty  holding  against  his  vendee,  and  though 
in  such  a  case  the  presumption  is  that  the  vendor  holds  in  sub- 
serviency to  the  title  of  the  vendee,  there  is  no  reason  why  the 
wise  provisions  of  the  act  should  not  apply  when  that  pre- 
sumption is  overcome  by  clear  and  convincing  proof  of  a  hold- 
ing hostile  to  and  defiant  of  the  vendee's  title.  There  have 
been  instances  within  the  experience  of  many,  if  not  all,  of  us 
of  the  execution  and  delivery  of  deeds  to  vendees,  not  only  not 
followed  by  delivery  of  possession  of  the  premises  sold,  but  by 
refusal  of  the  same,  due  to  alleged  fraud  or  imposition  by  the 
vendees  upon  the  vendors.  In  all  of  such  cases  failure  of  the 
vendee  to  assert  his  title  by  ejectment  for  the  possession  of 
the  property  purchased  seems  to  be  his  admission  that  he  can- 
not. Eefusal  by  a  vendor  in  possession  of  premises  to  surren- 
der them  to  a  vendee  demanding  delivery  is  notice  to  the  latter 
to  proceed  to  the  vindication  of  his  rights,  and  if  he  delay  do- 
ing so  beyond  the  period  of  twenty-one  years,  it  is  his  own  fault 
that  his  deed  will  not  prevail  against  his  vendor's  adverse  pos- 
session, A  vendor  refusing  possession  to  his  vendee  has,  or 
imagines  he  has,  good  cause  for  his  refusal,  and  is  not  required 
to  become  the  actor  in  any  proceeding  for  the  annulment  of  his 
deed.  He  need  only  defy  his  vendee's  right  to  possession  by 
distinctly  refusing  it  when  demanded,  and  if  then  he  is  not 
disturbed  for  twenty-one  years,  at  the  expiration  of  that  period 
the  statute  protects  him,  no  less  than  a  stranger  to  the  title,  if 
he  can  establish  the  kind  of  possession  required  by  the  law  in 
the  interval.  This  ought  to  be  so,  and  a  dilatory  vendee  ought 
not  to  complain  of  it.  By  his  delay  proof  of  what  was  the 
reason  for  his  vendor's  refusal  to  deliver  possession  may  become 
impossible.  Witnesses  may  disappear,  papers  may  be  lost,  or, 
as  in  the  cases  before  us,  the  death  of  a  vendee  in  a  suit  by  his 
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heirs  may  seal  the  vendor's  lips,  which  might  be  able  to  tell 
why  possession  was  refused  long  before  when  demanded.  "This 
statute  is  a  most  important  and  beneficial  one.  It  was  made  to 
protect  those  who  had  no  other  protection,  for  cases  where  all 
evidence  is  lost.  I  have  attended  to  its  operation  almost  half 
a  century,  and  I  do  not  know  any  more  beneficial,  and  in  its 
general  operation  more  just,  law.  It  gives  as  perfect  a  title,  if 
****  not  a  more  perfect  title,  than  any  other  known  to  our  law, 
and,  as  a  general  rule,  the  cases  in  which  it  has  been  attempted 
to  be  avoided  after  the  clear  lapses  of  twenty-one  years  have 
been  reached  by  combination  of  those  interested,  though  not 
known  to  be  so,  by  rash  swearing,  and  sometimes  direct  per- 
jur/':  Huston,  J.,  in  Leeds  v.  Bender,  6  Watts  &  S.  315.  We 
have  never  held  that  the  statute  of  limitations  does  not  apply 
to  such  a  case,  but,  on  the  other  hand,  have  recognized  its  ap- 
plication: €onnor  v.  Bell,  152  Pa.  St.  444,  25  Atl.  802.  In 
Sherman  v.  Kane,  86  N".  Y.  57,  it  was  held  upon  the  authority 
of  Zeller  v.  Eckert,  4  How.  289:  "The  doctrine  that  a  grantor 
with  warranty  may  originate  a  possession  adverse  to  his  grantee, 
and  that  the  adverse  possession  originated  by  a  party  in  privity 
with  the  true  owner  differs  from  that  originated  by  a  stranger 
only  in  requiring  stronger  proof,  is  well  established." 

Stronger  proof  being  required  when  adverse  possession 
against  a  grantee  is  relied  upon  by  a  grantor  with  a  warranty 
than  from  a  stranger,  was  the  evidence  of  appellants  sufficient 
to  justify  a  finding  in  their  favor?  Their  possession  of  the 
premises,  according  to  the  testimony,  had  been  for  more  than 
twenty-one  years  before  the  institution  of  this  suit  actual,  con- 
tinued, visible,  notorious,  and  distinct,  and,  judged  by  what  we 
have  said,  adverse  and  hostile  to  the  title  of  the  appellees.  The 
possession  was  in  conflict  with  the  deed  to  the  ancestor  of  the 
appellees,  and  hostility  was  asserted  almost  from  the  inception 
of  the  title  claimed  under  it.  If  the  possession  was  such,  the 
plaintiffs  had.no  right  to  oust  the  defendants.  How  is  it  to  be 
determined  whether  the  possession  was  adverse  and  hostile? 
The  answer  can  be  found  in  the  words  of  our  brother  McCol- 
lum,  in  Connor  v.  Bell,  152  Pa.  St.  444,  25  Atl.  802,  and  the 
authorities  there  referred  to.  "Was  such  continued  possession 
of  a  portion  of  the  lot  conveyed  by  him  sufficient,  in  the  ab- 
sence of  any  word  or  act  indicative  of  a  hostile  claim,  to  defeat 
the  title  of  his  grantee?  This  question  is  not  a  new  one,  and  the 
negative  answer  returned  to  it  by  the  learned  court  below  is 
supported  by  our  own  decisions  and  the  current  of  authority  in 
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this  country.  In  volume  1,  page  247,  note  4,  of  the  American 
and  English  Encyclopedia  of  Law,  it  is  said  that  'the  mere 
possession  of  the  vendor  of  lands  is  not  adverse  to  his  vendee/ 
In  Buckholder  v.  Sigler,  7  Watts  &  S.  154,  as  in  ^^  this  case, 
the  vendee  occupied  a  portion  of  the  land  conveyed  to  him,  and 
his  vendor  continued  in  the  possession  and  use  of  a  part  of  it 
as  before  the  sale.  It  was  held  that  the  possession  of  the 
vendor  was  in  subservience  to  the  title  of  his  vendee.  In 
Olwine  v.  Holman,  23  Pa.  St.  279,  it  was  said  that  'a.  vendor 
after  conveyance  and  before  delivery  of  possession  is  to  be  re- 
garded as  a  trustee  for  the  vendee  so  far  as  regards  the  posses- 
sion, just  as  he  was  a  trustee  of  the  title  before  conveyance.  If 
he  wishes  to  change  the  character  of  the  possession  he  must 
manifest  his  intention  by  some  act  of  hostility  to  the  title  of 
his  vendee,  plainly  indicating  to  the  latter  the  intention  to  deny 
his  right  and  to  hold  adversely  to  it.'  This  principle  is  sound 
and  not  denied  by  any  decision  of  this  court."  Could  there 
have  been  any  word  or  act  of  the  appellants  more  plainly  indic- 
ative of  their  "hostile  claim"  than  their  positive  refusal  to 
deliver  possession  of  the  premises  when  demanded  by  Milnes 
or  his  vendee?  Was  not  their  defiance  of  the  title  of  Milnes 
a  manifestation  of  their  hostility  to  it,  indicating  their  intention 
to  deny  his  right  to  the  property  and  to  hold  adversely  to  his 
deed?  There  can  be  but  one  answer  to  this.  By  unmistak- 
able conduct  on  their  part,  Milnes  knew  that  his  title  was  defied 
by  his  vendors,  and  that  they  would  remain  in  possession  in 
hostility  to  it.  Certainly,  they  were  not  required  to  make 
known  this  hostility  by  any  breach  of  the  peace  or  unseemly 
conduct.  They  could,  by  firmly  and  unequivocally  refusing  to 
allow  him  or  his  vendee  to  take  possession  of  the  premises,  as 
effectually  notify  him  that  his  title  was  defied  and  they  would 
remain  in  the  property  in  hostility  to  it  as  if,  with  a  club  or 
shotgun,  they  had  kept  him  off.  Notice  to  Milnes  was  essen- 
tial. If  they  intended  to  hold  adversely  and  in  defiance  of  the 
deed  they  had  given  to  him,  he  was  entitled  to  distinct  notice 
that  they  so  held  in  view  of  the  privity  between  them,  and  if 
Hazelet  is  to  be  believed,  he  received  it.  According  to  the 
testimony  of  that  witness,  they  did  all  that  was  required  to  in- 
dicate their  hostile  claim  and  adverse  holding,  and  the  jury 
should  have  been  instructed  that  if,  from  the  testimony,  they 
found  for  more  than  the  statutory  period  the  defendants  had 
been  in  actual,  continued,  visible,  and  distinct  possession  of  the 
premises,  there  was  sufficient  evidence,  if  believed,  that  such 
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possession  was  also  adverse  and  hostile,  in  the  face  of  w^hieh 
^*  the  plaintiffs  could  not  recover.  That  under  proper  in- 
structions the  case  may  be  submitted  to  a  jury,  the  judgment  is 
reversed  and  a  venire  facias  de  novo  awarded. 

Dean,  J.,  dissents. 


ADVERSE    POSSESSION.— POSSESSION   BY   A   VENDOR   of 

land  after  execution  and  delivery  of  a  deed  therefor  is  in  trust  for 
ttie  vendee,  and  the  statute  of  limitations  does  not  begin  to  run  until 
the  vendor  asserts  an  adverse  holding  by  some  unequivocal  act 
brought  to  the  knowledge  of  the  vendee:  Kern  v.  Howell,  180  Pa.  St. 
3i:,  57  Am.  St.  Rep.  641,  36  Atl.  872.  For  Instances  of  adverse 
holding  by  a  grantor  against  his  grantee,  see  Watson  v.  Gregg,  10 
Watts,  289,  36  Am.  Dec.  176;  Hines  v.  RobUison,  67  Me.  824,  99  Am. 
Dec  772. 


ACME  MANUFACTURING  COMPANY  v.  REED. 

[197  Pa.  St  359,  47  Atl.  205.] 

GUARANTY— NOTICE  OB"  ACCEPTANCE.— A  guarantor  of  a 
future  credit  or  advance  is  entitled  to  notice  from  the  party  giv- 
ing the  credit  of  his  acceptance  of  the  guaranty,  unless  the  agree- 
ment to  accept  Is  contemporaneous  with  it.  Without  such  notice 
there  is  no  contract 

GUARANTY— NOTICE  OF  ACCEPTANCE.— A  guarantor  of 
the  payment  of  an  order  for  goods  is  not  liable  to  the  guarantee 
without  notice  of  his  acceptance  of  the  order,  although  the  latter 
contains  a  stipulation  that  it  shall  be  considered  as  accepted  unless 
notice  to  the  contrary  is  given  within  a  specified  time.  In  such  case 
acceptance  of  the  order  by  silence  is  not  notice  to  the  guarantor  of 
the  acceptance  of  the  guaranty. 

EVIDENCE.— DEPOSITIONS  which  are  to  be  read  by  agree- 
ment in  one  case  cannot,  In  the  absence  of  agreement  to  that  effect, 
be  read  in  a  subsequent  action  between  the  same  parties  commenced 
after  a  nonsuit  Is  suffered  in  the  first  action. 

J.  R.  Thompson,  for  the  appellant. 

T.  A.  Lamb,  for  the  appellee. 

»«*  BROWN,  J.  The  appellant  brought  suit  on  an  alleged 
guaranty  to  it  by  the  appellee,  and  a  verdict  was  directed  in  the 
latter's  favor,  because  no  notice  had  been  given  him  by  the 
former  of  its  acceptance  of  the  same.  It  seems  that  in  December, 
1895,  Leo  Schlaudecker  had  given  the  appellant  an  order  for  a 
lot  of  bicycles,  which  it  did  not  fill.  Subsequently,  a  representa- 
tive of  the  company  saw  him  and  requested  security  for  the  order 
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Bent  in.  On  February  24,  1896,  he  sent  another  order  to  the 
appellant  for  the  bicycles  that  had  been  ordered  in  December, 
and  in  giving  it  need  the  regular  form  of  contract  adopted  by 
the  company.  It  was  as  follows,  a  portion  of  the  first  sen- 
tence having  been  written: 

"Erie,  Pa.,  2-24,  1896. 
"Acme  Manufacturing  Co.,  Reading,  Pa. 

"Gentlemen:  I  herewith  hand  you  my  order,  through  your 

representative  for  quantity  and  specifications  already 

sent  in Stormer  bicycles,  this  order  not  being  subject 

to  countermand: 

"Discount Terms:  F.  0.  B.  Reading,  Pa days. 

"Deliveries  to  be  made  as  follows: 

"December April 

"January May 

"February June 

"March July 

"This  order  is  given  with  the  understanding  that 

have  the  exclusive  sale  of   Stormer  bicycles  in  the    following 

territory,  viz. : 

so  long  as give  your  bicycles  proper  and  fair  representa- 
tion. 

"This  order  is  taken  subject  to  the  approval  of  the  Acme 
Manufacturing  Co.  If  notice  to  the  contrary  is  not  given 
within  thirty  days  after  receipt  of  the  order  at  their  office  in 
Reading,  Pa.,  it  will  be  understood  that  the  order  is  accepted, 

"Remarks 

(Signed)  "LEO  SCHLAUDECKER. 


*Tor  ACME  MANUFACTURING  CO." 

*^  Though  the  order  purports  to  have  been  taken  by  the 
Acme  Manufacturing  Company,  it  was  simply  sent  to  the  com- 
pany by  Schlaudecker. 

The  company  had  not  signed  the  paper.  It  is  not,  on  its 
face,  a  contract  between  the  parties,  but  simply  an  order  from 
Schlaudecker,  who  had  used  the  corapany^s  regular  form  of 
contract,  in  which  it  appeared  that  the  order  would  be  consid- 
ered accepted,  unless  notice  to  the  contrary  was  given  by  the 
company  within  thirty  days  from  its  receipt  at  the  office  in 
Reading.  On  the  back  of  the  order  there  is  the  following, 
which  is  the  subject  of  this  suit: 

Am.  St  Rep.,  Vol.  LXXX— SS 
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"GUARANTY. 

'^n  consideration  of  $1.00  paid  me  by  Acme  Mannfactnring 

Co.,  the  receipt  of  which  is  hereby  acknowledged of  th« 

city  of  Erie,  county  of  Erie,  state  of  Pennsylvania,  do  hereby 
^arantee  to  the  said  Acme  Manufacturing  Co.  the  prompt 
fulfillment  of  all  the  covenants  and  conditions  of  the  within  con- 
tract on  the  part  of  Leo  Schlaudecker,  and  that  the  within 
named  I^eo  Schlaudecker  will  make  the  payments  therein  speci- 
fied according  to  the  terms  thereof. 

"Witness    my  hand  and  seal  this day  of « 

A.  D.  189  . 

*' Witness 

"CHAS.  M.  REED.     [Seal]" 

This  order,  with  the  indorsement,  reached  the  company's 
office  some  time  in  April,  1896,  and,  without  any  notice  to  Reed, 
bicycles  were  shipped  to  Schlaudecker  from  time  to  time  in 
pursuance  of  it.  He  did  not  pay  for  them,  and  after  trying 
to  collect  from  him,  the  company  resorted  to  Reed  on  the  fore- 
going guaranty. 

If  this  guaranty  was  absolute  and  accepted  when  given  for 
"the  payment  of  indebtedness  about  to  be  created  by  Schlau- 
•^ecker,  notice  of  its  acceptance  by  the  appellant  was  not  neces- 
cary  to  fix  the  liability  of  the  guarantor:  Gardner  v.  Lloyd,  110 
Pa.  St.  278,  2  Atl.  562.  On  the  other  hand,  as  was  said  by  the 
late  Chief  Justice  Green,  in  that  case,  after  citing  numerous 
authorities  and  well-considered  cases:  "In  all  of  them  the  doc- 
trine is  in  force  that  where  the  event  is  future  and  depends  upon 
the  will  of  the  guarantee,  he  must  give  notice  of  acceptance  to 
the  ***  guarantor  before  the  latter  becomes  subject  to  any  lia- 
bility  There  is  no  principle  of  the  law  of  contracts  more 

firmly  settled  than  that  a  guarantor  of  future  credit  or  advanc- 
ing is  entitled  to  notice  from  the  party  giving  the  credit,  of  his 
acceptance  of  the  guaranty,  unless,  indeed,  the  agreement  to  ac- 
cept be  contemporaneous  with  it:  Wildes  v.  Savage,  1  Story,  26, 
Ped.  Cas.  No.  17,653.  And  even  this  is  rather  an  instance  of  si- 
multaneous proffer  and  notice  of  acceptance,  than  an  exception 
to  the  rule.  Without  such  notice  there  is  no  contract,  for  a  party 
giving  a  letter  of  guaranty  has  a  right  to  know  whether  the  per- 
son to  whom  it  is  addressed  means  to  hold  him  ultimately  respon- 
piblo,  inasmuch  as  his  own  caution  and  vigilance  may,  in  a  great 
measure,  be  regulated  by  his  knowledge  of  the  fact.  The  author- 
ities to  this  point  are  numerous  and  concurrent    Many  of  them 
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are  brought  together  by  Mr.  Justice  Story,  in  his  treatise  on 
Contracts.  In  one  of  them  (Edmonston  v.  Drake,  5  Pet.  624) 
the  supreme  court  of  the  United  States,  speaking  of  this 
species  of  suretyship,  says:  *It  would  indeed  be  an  extraordinary 
departure  from  that  exactness  and  precision  which  peculiarly 
distinguish  commercial  transactions,  which  is  an  important 
principle  in  the  law  and  usage  of  merchants,  if  a  merchant 
should  act  on  a  letter  of  this  character,  and  hold  the  writer  re- 
sponsible, without  giving  notice  to  him  that  he  had  acted  on 
if  ":  Kay  v.  Allen,  9  Pa.  St.  320.  It  was  urged  in  that  case 
that  a  precedent  request  by  the  creditor  to  the  party  subse- 
quently offering  the  guaranty  was  equivalent  to  notice  of  ac- 
ceptance, but  Bell,  J.,  says:  '^I  find  no  warrant  for  this  view 
in  any  of  the  cases  with  which  I  am  acquainted  ....  Indeed, 
it  is  difficult  to  imagine  how  precedent  request  alone  can  supply 
the  place  of  subsequent  notice,  since  after  request  made  and 
proffer  of  guaranty,  the  merchant  may  refuse  the  credit  or  ad- 
vance craved,  and,  without  notice,  the  surety  cannot  know 
whether  he  has  or  not." 

In  Adams  v.  Jones,  12  Pet.  207,  Story,  J.,  said  the  ques- 
tion before  the  court  was:  "Whether  upon  a  letter  of  guaranty 
addressed  to  a  particular  person,  or  to  persons  generally,  for  a 
future  credit  to  be  given  to  the  party,  in  whose  favor  the 
guaranty  is  drawn,  notice  is  necessary  to  be  given  to  the  guar- 
antor, that  the  person  giving  the  credit  has  accepted  or  acted 
upon  the  guaranty  and  given  the  credit  on  the  faith  of  it."  ^"* 
His  answer  was:  "We  are  all  of  opinion  that  it  is  necessary;  and 
that  this  is  not  now  an  open  question  in  this  court,  after  the 
decisions  which  have  been  made  in  Kussell  v.  Clark,  7  Cranch, 
69,"  and  other  cases.  What  we  said  in  Coe  v.  Buehler,  110  Pa. 
St.  366,  5  Atl.  20,  is  most  appropriate  to  the  case  now  before  us. 
"The  absence  of  notice  of  acceptance  by  the  plaintiffs  to  the  de- 
fendant is  fatal  to  their  claim.  When  the  defendant  signed  the 
guaranty  it  was  his  proposition  only.  The  contract  which  he 
proposed  to  guarantee  had  not  been  executed  or  accepted  by 
the  plaintifEs.  True,  they  did  execute  it  soon  afterward,  yet 
they  gave  no  notice  thereof  to  the  defendant."  This  rule  that 
a  guarantor  must  have  notice  of  the  acceptance  of  his  guaranty 
by  the  guarantee  "is  in  itself  a  reasonable  rule,  enabling  the 
guarantor  to  know  the  nature  and  extent  of  his  liability;  to  ex- 
ercise due  vigilance  in  guarding  himself  against  losses,  which 
might  otherwise  be  unknown  to  him;  and  to  avail  himself  of 
the  appropriate  means  in  law  and  equity    to  compel  the  other 
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parties  to  discharge  him  from  future  responsibility":  Adams 
V.  Jones,  12  Pet.  207. 

It  is  insisted  that  as  the  guaranty  of  Reed  was  absolute  and 
complete,  he  was  not  entitled  to  notice  of  its  acceptance,  and, 
still  further,  that  he  was  not  entitled  to  notice,  because  by  the 
terms  of  the  order  there  is  a  stipulation  that  the  same  would 
be  considered  accepted  by  the  appellant  unless  it  gave  notice 
to  the  contrary  within  thirty  days  of  its  receipt  at  the  office  in 
the  city  of  Beading.  The  guaranty  was  that  if  the  appellant 
would  accept  Schlaudecker's  order,  the  performance  by  him  of 
his  part  of  the  contract  would  be  guaranteed.  When  it  was 
given,  no  contract  existed  between  Schlaudecker  and  the  com- 
pany. He  had  simply  sent  in  his  order  with  the  guaranty  on 
it,  to  be  filled  if  accepted.  The  company  was  not  bound  to 
accept  it,  and  when  it  was  received  with  the  accompanying 
guaranty,  there  was  no  agreement  to  accept  it,  but  by  its  very 
terms  it  was  open  to  rejection  for  thirty  days,  and  until  its 
acceptance  no  contract  existed  between  the  parties.  It  was 
clearly  the  case  of  a  contract  to  be  entered  into  by  the  guaran- 
tee in  the  future,  depending  upon  its  will.  Upon  the  making 
of  the  contract  and  notice  of  the  acceptance  of  the  guaranty  by 
the  company  for  the  fulfillment  by  Schlaudecker,  and  not  be- 
fore, the  guarantor  would  incur  liability.  In  this  respect,  *®* 
Davis  V.  Wells,  Fargo  &  Co.,  104  U.  S.  159,  earnestly  pressed 
upon  our  attention  as  controlling  the  present  case,  is  clearly 
idistinguishable.  The  guaranty  there  was,  as  held  by  Mr.  Jus- 
tice Matthews,  "a  complete  and  perfect  obligation,"  carrying, 
"upon  its  face,  conclusive  evidence  that  it  had  been  accepted 
by  Wells,  Fargo  &  Co."  Reed's  guaranty  was  delivered  by 
him  to  Schlaudecker,  who  sent  it  to  the  appellant,  to  be  ac- 
cepted or  rejected,  as  the  order  upon  which  it  was  indorsed  was 
accepted  or  rejected.  No  notice  was  ever  given  to  Reed  by 
the  company  that  the  order  had  been  accepted  or  that  his  guar- 
anty had  been  received  and  retained  by  it. 

Bui,  aa  we  have  stated,  it  is  urged  that  the  guarantor  was 
not  entitled  to  notice  of  the  company's  acceptance  of  his  guar- 
anty, because  the  order  provides  that  it  should  be  understood 
as  accepted  if  notice  to  the  contrary  was  not  given  within  thirty 
days  from  its  receipt.  This  is  confounding  the  contract  of 
Schlaudecker  with  that  of  Beed.  The  latter's  is  a  separate 
and  independent  undertaking,  and  contains  nothing  as  a  waiver 
of  the  notice,  which,  under  the  uniform  decisions,  the  guarantee 
was  to  give  him  if  it  intended  to  hold  him.     Even  if  the  order 
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of  Schlaudecker  is  to  be  regarded  as  a  contract  with  the  com- 
pany, he  was  to  be  in  suspense  for  thirty  days,  and  at  the  ex- 
piration of  that  period  failure  to  notify  him  of  its  acceptance 
•was  to  be  understood  by  him  as  meaning  acceptance.  But  how 
was  Eeed  to  know  that  the  company  had  been  silent?  By  the 
terms  of  the  order  Schlaudecker  was  to  know  in  time  whether 
it  was  accepted  and  contractual  relations  established  between 
him  and  the  company,  but  there  was  nothing  in  it  providing 
that  his  guarantor  should  know  even  that.  The  silence  of  the 
company  was  to  be  notice  to  Schlaudecker  of  its  acceptance  of 
the  order;  but  how  was  Reed  to  know  that  it  had  been  silent? 
Though  by  the  terms  of  the  order  it  could  be  silent  to  Schlau- 
decker, and  by  its  silence  contract  with  him,  it  could  not  be 
silent  to  Reed.  It  might  say  to  Schlaudecker  that  by  its  si- 
lence it  would  contract  with  him;  but  it  could  not  by  silence 
contract  with  Reed,  in  the  absence  of  his  agreement  that  it 
should  do  so.  Its  duty  was  to  speak  to  him  and  tell  him  that 
it  looked  to  his  guaranty  for  the  fulfillment  of  Schlaudecker'a 
promises. 

What  we  have  said  disposes  of  all  the  assignments  of  error 
**''  except  the  first,  and  it  cannot  be  sustained,  because  the 
depositions  offered  could  not  have  been  received  under  objec- 
tion. The  agreement  as  to  them  wfts  in  another  suit  and  did 
not  extend  to  the  present  one.  In  the  absence  of  a  stipulation 
that  they  should  be  read  in  this  proceeding,  they  could  not  be 
received,  and  the  court,  in  rejecting  them,  simply  construed  the 
agreement  as  it  was  written. 

The  specifications  of  error  are  all  overruled  and  the  judgment 
is  aflBrmed. 


GUARANTY— NOTICE  OF  ACCEPTANCE.— To  bind  a  guar- 
antor, it  must  appear  that  he  was  notified  of  the  acceptance  of  the 
guaranty,  and  of  the  reliance  upon  it:  Roberts  v.  Griswold,  35  Vt 
496,  84  Am.  Dec.  641;  Saint  y.  Wheeler  etc.  Co.,  95  Ala,  362,  36  Am. 
St.  Rep.  210,  10  South.  539.  Notice  of  the  acceptance  of  an  offer 
of  guaranty  must  be  given  within  a  reasonable  time  after  such 
acceptance.  If  It  le  of  such  a  kind  that  knowledge  of  it  will  not 
quickly  come  to  the  promisor:  Bishop  T.  Baton,  161  Mass.  496,  42 
Am.  St  Rep.  437,  37  N.  E.  665. 
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DEKBT  COUNCIL  v.  STATE  COUNCIL  JUNIOB  OBDER 

UNITED  AMERICAN  MECHANICS. 

[197  Pa.  St.  413,  47  Atl.  208.] 

CORPORATIONS  —  BENEFICIAL  ASSOCIATIONS  —  COR- 
PORATE ACTS  OUTSIDE  OF  STATE.— A  beneficial  association  in- 
corporated In  one  state  for  the  promotion  of  the  interests  of  its 
members,  and  to  afford  tliem  relief  in  sicliness,  and  having  subor- 
dinate councils  and  members  throughout  the  United  States,  may,  at 
a  meeting  held  outside  the  state  of  its  incorporation,  impose  a  valid 
per  capita  tax  on  all  of  its  members.  Such  association  is  not  with- 
in the  rule  that  a  corporation  must  perform  all  of  its  corporate  acta 
within  the  state  that  gives  it  life. 

JUDGMENTS,  IF  CORRECT,  will  not  be  reversed  because 
■wrong  reasons  are  given  therefor  by  the  trial  court. 

BENEFICIAL  ASSOCIATIONS  —  OBJECTION  TO  PER 
CAPITA  TAX.— If  the  by-laws  of  a  beneficial  association  direct 
that  the  per  capita  tax  on  members  shall  be  an  amount  to  be  "en- 
acted" yearly,  an  objection  that  such  tax  was  not  enacted  by  a 
statute  of  the  association  is  of  no  avail  in  an  action  to  collect  such 
tax,  if  the  financial  committee  of  the  association  has  recommended 
the  amount  of  the  tax,  and  the  national  council  has  approved  such 
recommendation. 

W.  U.  Hensel,  A.  D.  Wilkin,  and  A.  M.  De  Haven,  for  the 
appellants. 

J.  E.  Fox,  W.  A.  Pike,  and  M.  W.  Jacobs,  for  the  appellees. 

"**«  BROWN,  J.  The  injunction  in  this  case  was  awarded 
solely  on  the  ground  that  the  action  of  the  Naitional  Council  of 
the  Junior  Order  of  United  American  Mechanics  of  the  United 
States  of  North  America,  in  levying  the  per  capita  tax  at  Min- 
neapolis in  1899,  was  null  and  void.  The  court  below  so  con- 
cluded, because,  in  its  judgment,  the  levying  of  the  tax  was  a 
corporate  act  by  the  body,  which,  having  been  incorporated  in 
this  state  under  our  corporation  act,  had  no  power  to  do  a  cor- 
porate thing — that  is,  something  relating  to  or  concerning  its 
existence — beyond  the  limits  of  the  commonwealth  that  had 
created  it.  It  is  true,  as  a  general  proposition,  that  a  corpora- 
tion can  have  no  legal  existence  beyond  the  bounds  of  the 
sovereignty  that  gave  it  life,  and  must  dwell  within  the  place 
of  its  creation:  Ohio  etc.  R.  R.  Co.  v.  Wheeler,  1  Black,  286; 
County  of  Allegheny  v.  Cleveland  etc.  R.  R.  Co.,  51  Pa.  St. 
228,  88  Am.  Dec.  579;  Commonwealth  v.  Standard  Oil  Co.,  101 
Pa.  St.  119.  It  is  equally  true,  as  a  general  rule,  that  as  the 
corporation  cannot  exist  beyond  the  limits  of  the  sovereignty 
from  which  it  springs,  its  strictly  corporate  acts  must  be  per- 
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formed  within  such  limits:  Miller  v.  Ewer,  27  Me.  509,  46  Am.. 
Dec.  619;  Smith  v.  SUver  Valley  Min.  Co.,  64  Md.  85,  54  Am. 
Eep.  760,  20  Atl.  1032;  Green's  Brice's  Ultra  Vires,  442,. 
note  a;  Thompson  on  Corporations,  sec.  694.  What  was  done- 
by  the  National  Council  at  Minneapolis  in  1899  to  provide  for 
the  collection  and  payment  of  the  per  capita  tax  was,  as  held 
by  the  court  below,  a  corporate  act  of  the  body.  In  levying 
this  tax  it  was  providing  for  revenue  upon  which  its  existence- 
may  have  depended.  If  it  had  no  right  to  exist  within  another 
Bovereignty  and  perform  such  corporate  acts  as  are  complained" 
of,  the  decree  before  us  for  review  ought  not  to  be  disturbed; 
but  if  it  is  not  such  a  corporate  body  as  should  be  subject  to  the 
general  rule  relating  to  the  place  of  the  existence  of  a  corpora- 
tion and  the  limits  within  which  all  strictly  corporate  acts  must 
be  performed,  the  court  **''  below  erred  in  awarding  the  in- 
junction, unless  for  other  good  cause  it  should  have  issued. 

The  National  Council  of  the  Junior  Order  of  United  Amer- 
ican Mechanics  of  the  United  States  of  North  America  wa»- 
incorporated  by  the  court  of  common  pleas.  No.  3,  of  Philadel- 
phia, on  April  10,  1893,  under  the  provisions  of  the  act  of 
April  29,  1874,  and  its  supplements,  and  is  a  corporation  desig- 
nated by  the  statute  as  "not  for  profit."  Nearly  a  quarter  of 
a  century  before  its  incorporation  it  had  been  organized,  hav- 
ing been  composed  of  the  state  councils  of  Pennsylvania,  New 
Jersey,  and  Delaware.  Now  it  is  composed  of  councils  and 
members  of  thirty-two  states  and  territories.  The  purposes  of 
the  order,  as  an  unincorporated  society,  continued  to  be  tha 
same  after  its  incorporation,  and  were  beneficial  and  protective^ 
and  "to  maintain  and  promote  the  interests  of  the  Americans^ 
and  shield  them  from  the  depressing  effects  of  foreign  competi- 
tion; to  establish  a  sick  and  general  fund;  to  maintain  the  pub- 
lic school  system  of  the  United  States  and  to  prevent  sectarian 
interference  therewith ;  to  uphold  the  reading  of  the  Holy  Bible 
therein;  to  assist  the  American  youth  in  obtaining  employ-^ 
ment,  and  to  encourage  them  in  business;  to  afford  relief  to  th& 
members  and  their  families  in  case  of  sickness,  and  to  defray 
the  expenses  of  their  funerals,  or  such  other  cases  of  distress 
as  shall  be  defined  by  the  by-laws."  It  exists  as  a  great  fam- 
ily, to  help  and  protect  its  members.  It  is  of  a  social  and  not 
of  a  business  character.  It  has  no  capital  stock,  and  the  mak- 
ing of  money  is  not  its  object.  Its  aims  and  membership,  as 
declared  by  its  charter,  are  national,  confined  to  no  state  or 
locality.     A  majority  of  its  members  and  councils  are  nonresi- 


840  Amebican  State  Eepoets,  Vol.  80.  [Penn. 

dents  of  Pennsylvania.  Must  such  an  order,  such  an  incorpo- 
rated body,  as  diffusive  as  the  limits  of  the  nation,  exist  and 
act  only  within  the  borders  of  the  sovereignty  that  created  it; 
or  should  it,  a  purely  beneficial  organization,  with  its  broad 
aims  and  objects  and  its  brotherhood  extending  from  ocean  to 
ocean,  be  permitted,  from  time  to  time,  to  act  at  such  places 
beyond  this  commonwealth  as  may  be  selected  for  the  manifest 
convenience  and  welfare  of  its  members?  If  the  reasons  of 
the  general  rule  requiring  a  corporation  to  perform  its  corpo- 
rate acts  within  the  state  or  sovereignty  that  gave  it  life  extend 
to  this  order,  it  was  properly  enforced  by  the  court  below;  but 
***  if  they  do  not  apply,  the  rule  itself  should  not.  Cessante 
ratione  legis,  cessat  ipsa  lex.  These  reasons  must  be,  as  in  any 
ultra  vires  act  by  a  corporation:  "1.  The  interest  of  the  pub- 
lic, that  the  corporation  shall  not  transcend  the  powers  granted; 
2.  The  interest  of  the  stockholders,  that  the  capital  shall  not 
be  subjected  to  the  risk  of  enterprises  not  contemplated  by  the 
charter,  and  therefore  not  authorized  by  the  stockholders  in 
subscribing  for  the  stock;  3.  The  obligation  of  everyone  enter- 
ing into  a  contract  with  the  corporation  to  take  notice  of  the 
legal  limits  of  its  powers":  Pittsburgh  etc.  Ey.  Co.  v.  Keokuk 
etc.  Bridge  Co.,  131  U.  S.  371,  9  Sup.  Ct.  Rep.  770.  The  rea- 
son of  the  rule  "does  not  lie  in  the  imaginative  notion  that  a 
corporation  'must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty';  but  rather  in  the  hardship  and 
fraud  it  might  entail  on  shareholders  to  permit  corporate  meet- 
ings to  be  held  outside  the  state.  Accordingly,  there  seems  to 
be  no  reason  for  holding  invalid  acts  done  at  corporate  meet- 
ings assembled  without  the  state,  if  all  the  shareholders  acqui- 
esce in  the  holding  of  such  meetings'*:  Taylor  on  Private  Cor- 
ponttions,  pt.  6,  p.  281. 

In  levying  the  tax  it  cannot  be  pretended  that  this  order 
transcended  any  corporate  power  granted,  and  the  public,  which 
cannot  fairly  be  said  to  have  any  interest  in  the  powers  pos- 
sessed by  this  family  order,  most  certainly  had  none  as  to 
where  they  were  exercised.  It  could  make  no  manner  of  dif- 
ference to  the  public  whether  the  tax  was  levied  in  Philadelphia 
or  Minneapolis.  The  public  were  not  affected.  The  order  did 
not  deal  with  them,  but  only  with  its  own  members,  its  own 
private  family.  It  had  no  stockholders  to  be  subjected  to  risk, 
hardship,  or  fraud,  and  it  did  not  undertake  to  enter  into  any 
contract.  Its  relations  with  the  members  of  this  complaining 
council   had  already  been  established,  and    presumably  existed 


Oct.  1900.]     Debry  Council  v.  State  Council  etc.  841 

for  years.  The  levying  of  the  tax  was  simply  providing  a  rsfT- 
€nue  for  the  continued  existence  of  the  organization,  of  which 
these  complainants  were  practically  component  parts.  No  rea- 
son, therefore,  exists  for  the  application  to  the  case  before  us 
of  the  rule  as  to  corporate  acts  beyond  the  limits  of  the  state 
creating  the  body,  and  the  appellants  justly  ask  us  to  exempt 
them  from  it.  Any  other  view  would  impel  us  to  the  conclu- 
sion that  all  religious,  literary,  patriotic,  or  beneficial  ***  so- 
cieties of  a  national  character,  scope,  or  origin,  which  have  been 
incorporated  by  the  courts,  by  acts  of  general  assembly,  or, 
since  1874,  under  the  general  corporation  laws  of  Pennsylvania, 
were  incapable  of  holding  their  meetings,  transacting  their  busi- 
ness, and  adopting  rules  and  laws  at  places  outside  the  state. 
It  is  matter  of  common  knowledge  that  religious  denominations 
and  beneficial  and  charitable  orders  hold  their  annual  meetings 
from  year  to  year  at  different  points  throughout  the  Union, 
from  Boston  to  San  Francisco,  and  from  Minneapolis  to  New 
Orleans,  as  the  pleasure  and  convenience  of  the  members  or  the 
welfare  of  the  society  suggest.  To  select  at  random  from  the 
pamphlet  laws:  The  General  Assembly  of  the  Presbyterian 
Church  in  America  was  incorporated  by  act  of  assembly  in 
Pennsylvania  in  1799;  the  Presbyterian  Historical  Societ}'^,  in 
1857  (Pub.  Laws  1858,  p.  535),  with  the  object  of  collecting 
and  preserving  the  materials,  and  to  promote  the  knowledge  of 
the  history  of  the  Presbyterian  Church  in  the  United  States  of 
America,  and  unlimited  in  the  territory  from  which  its  member- 
ship was  drawn;  the  German  Eldership  of  the  Church  of  God, 
in  1860  (Pub.  Laws,  126);  the  Board  of  Foreign  Missions  of 
ihe  United  Presbyterian  Church  of  North  America,  in  1866 
{Pub.  Laws,  861);  the  Lutheran  Mission  and  Church  Extension 
Society  in  1871  (Pub.  Laws,  99),  composed  of  citizens  of  Penn- 
sylvania and  adjacent  states;  the  Board  of  Education  of  the 
Presbyterian  Church  in  the  United  States  of  America,  in  1871 
(Pub.  Laws,  791);  the  Church  Extension  Society  of  the  Metho- 
dist Episcopal  Church,  in  1865  (Pub.  Laws  807);  the  General 
Eldership  of  the  Church  of  God  in  North  America,  in  1867 
<Pub.  Laws,  1295);  the  General  Assembly  of  the  Church  of 
Christ  in  America,  in  1866  (Pub.  Laws  1867,  Appendix,  p. 
1418);  the  General  Board  of  Directors  for  Orphans'  Home  of 
the  Keformed  Church,  in  1866  (Pub.  Laws  1867,  Appendix,  p. 
1438);  the  Board  of  Foreign  Missions  of  the  General  Synod  of 
the  Evangelical  Lutheran  Church  in  the  United  States  of 
America,  in  1873  (Pub.  Laws,  633);  the  General  Assembly  of 
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ttie  United  Presbyterian  Church  of  North  America,  in  1859 
(Pub.  Laws,  482).  To  these  might  be  added,  almost  indefi- 
nitely, a  long  line  of  like  societies  incorporated  by  the  courts 
of  Pennsylvania  before  and  since  the  act  of  1874,  extensive  as 
the  country  in  the  dispersion  of  their  membership  and  the  ex- 
ercise of  tiieir  corporate  powers  upon  their  corporate  objects. 
****  They  have,  without  question  by  anyone,  changed  their 
places  of  meeting  and  acted  in  their  corporate  capacities  from 
year  to  year,  without  regard  to  state  liues  or  to  the  precise 
place  of  their  incorporation.  It  would  be  a  most  ruthless  exer- 
cise of  judicial  power,  as  well  as  a  stretch  of  judicial  authority, 
to  declare  all  their  acts  and  proceedings  beyond  our  borders 
null  and  void  at  the  instance  of  some  complaining  or  aggrieved 
member  or  congregation,  who  excepts  to  a  new  mode  of  paying 
dues  because  adopted  outside  the  state.  In  levying  the  tax  at 
Minneapolis,  no  law  of  Minnesota  was  violated  and  no  statute 
of  our  own  commonwealth  was  contravened.  Neither  state  is 
complaining,  no  power  of  the  corporation  was  transcended,  and, 
for  the  reasons  given,  Derry  Council  cannot  complain  that  the 
National  Council  beyond  our  borders  did  what  it  certainly 
could  have  done  within  them,  for  the  continuance  of  its  exist- 
ence. 

But  the  appellees  insist  that  if  the  decree  is  correct,  it  ought 
not  to  be  reversed  because  the  court  gave  a  wrong  reason  for 
making  it.  We  will  not  reverse  it  if  it  is  correct,  though  the 
reason  was  wrong:  Powell's  Estate,  138  Pa.  St.  322,  32  Atl.  92. 
We  have  nothing  to  do  with  reasons.  The  appeal  is  not  from 
them,  but  from  the  decree,  which  may  do  harm.  It  is,  there- 
fore, contended  that  even  if  the  proceedings  of  the  Minneapolis 
convention  were  not  ultra  vires,  and  the  constitution  and  by- 
laws there  adopted  for  the  government  of  this  order  are  valid 
and  binding  on  the  members  and  subordinate  councils,  no  lia- 
bility for  the  payment  or  collection  of  the  per  capita  tax  is  im- 
posed upon  the  subordinate  councils,  and  no  power  exists  in 
the  National  Council  to  deal  with  subordinate  councils  or  mem- 
bers for  their  nonpayment  of  it,  and  if  the  state  councils  make 
no  provisions  for  its  collection  and  payment,  the  National  Coun- 
cil is  powerless.  If  this  position  was  taken  in  the  court  below, 
it  is  not  referred  to  in  the  opinion  of  the  learned  trial  judge 
who  heard  the  case.  It  is,  however,  strongly  pressed  here  on 
behalf  of  the  appellees  and  deserves  our  consideration,  for  cor- 
porations of  this  kind  must  proceed  in  strict  accordance  with 
their  own  laws.     An  examination  of  the  constitution  and  na- 
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tional  laws  for  the  government  of  the  Junior  Order  of  the 
United  American  Mechanics,  adopted  in  Minneapolis  in  June, 
1899,  the  adoption  of  which  we  have  held  to  be  valid  and  bind- 
ing "^^^  on  the  order,  shows  that  the  body  which  adopted  it 
was  the  supreme  governing  power  and  that  the  national  consti- 
tution and  laws  are  the  supreme  law.  The  supreme  legislative 
powers  "are  lodged  in  the  National  Council":  Const.,  art.  7, 
gee.  1.  Among  its  reserved  powers  are  these:  "To  provide  by 
law  a  revenue  for  the  National  Council":  Const.,  art.  7,  sec.  15, 
par.  5.  "To  define  offenses  against  the  supreme  law  and  to 
prescribe  penalties  therefor":  Const.,  art.  7,  sec.  15,  par.  8. 
"To  grant  charters  to  state  councils,  and  to  provide  by  law  for 
the  issue,  revocation,  suspension,  restoration,  and  reissue  of 
such  charters":  Const.,  art.  7,  sec.  15,  par.  11.  "To  enact  laws 
for  the  promotion  of  the  general  welfare  of  the  order":  Const., 
art.  7,  sec.  15,  par.  27.  In  article  8,  creating  its  executive  de- 
partment, it  is  provided,  in  section  5:  "The  national  councilor 
ehall  preside  at  all  meetings  of  the  National  Council,  and  shall 
at  all  times  enforce  the  national  laws  and  decrees  of  the  nation- 
al judiciary."  In  article  9,  providing  for  the  judicial  depart- 
ment of  the  order,  section  10,  paragraph  7,  the  national  judici- 
ary is  given  exclusive  jurisdiction  "of  all  controversies  whatso- 
ever, the  character  of  which  is  such  that  there  is  no  inferior 
tribunal  having  complete  jurisdiction,"  and  by  section  11  of 
said  article  the  national  judiciary  is  further  given  "original  and 
appellate,  but  not  exclusive,  jurisdiction  in  all  matters  wherein 
is  involved  nonconformity  to,  violation  or  construction  of,  the 
supreme  law  of  the  order."  It  is  further  provided  in  article  10, 
section  8,  that  "neither  state  constitution  nor  state  law  shall 
be  in  conflict  with  the  supreme  law,  nor  abridge  the  rights  or 
privileges  of  a  member  of  the  order  secured  to  him  by  the  su- 
preme law."  Subordinate  councils,  to  which  members  directly 
hold  relation,  have  authority  "subject  to  the  laws  of  the  nation- 
al or  state  council";  and  "membership  in  a  council  may  be  at- 
tained only  as  provided  by  the  supreme  law":  Const.,  art.  11, 
sees.  2,  7.  In  article  15,  section  2,  it  is  provided  that  "any  at- 
tempt upon  the  part  of  a  state  council  or  of  a  council  to  enforce 
any  law  or  constitutional  provision  in  conflict  with  the  supreme 
law  is  hereby  declared  to  be  insubordination,  and  punishable  as 
the  National  Council  may  by  law  provide."  Among  the  national 
laws  we  find,  in  section  1  of  chapter  21,  on  the  subject  of  rev- 
enue, that  the  per  capita  tax  "upon  every  member  of  the  order" 
*22  i^  'levied  upon  the  total  membership  of  the  order";  and  in 
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section  2  of  the  same  chapter  direct  jurisdiction  of  the  mem- 
bers of  the  order  is  asserted  by  making  it  an  ofEense  for  any 
member  to  manufacture  or  obtain  blanks,  paraphernalia,  or 
other  articles  from  any  source  other  than  the  national  secretary. 
In  division  6,  chapter  1,  section  7,  of  the  national  laws,  it  is 
made  an  "offense  against  the  order"  for  a  member  to  resist  or 
willfully  obstruct  the  execution  or  enforcement  of  any  judg- 
ment, mandate,  or  decree  of  the  national  judiciary.  This 
scheme  of  organization  contemplates  a  direct  per  capita  tax  im- 
posed by  the  supreme  body  of  the  order,  by  operation  of  its  su- 
preme law  upon  the  total  membership,  and  while  it  provides 
that  this  tax  may  be  transmitted  to  the  national  secretary  by 
the  state  councils'  secretaries,  it  cannot  be  said  to  impose  the 
tax  upon  the  state  council  itself,  nor  to  leave  it  to  that  body  to 
raise  the  money  by  its  own  methods. 

In  the  case  under  consideration  it  seems  that  a  clear  majority 
of  the  Pennsylvania  state  council  refused  to  levy  this  tax,  and 
by  their  refusal  became  insubordinate  to  the  supreme  authority 
of  the  order,  and  resisted  the  enforcement  of  the  supreme  law. 
The  National  Council  called  upon  the  state  council's  secretary 
for  the  collection  of  the  taxes,  and  he  in  turn  called  upon  the 
subordinate  councils,  in  which  the  individual  members  hold 
their  membership.  Under  the  broad  terms  quoted  from  the 
constitution  and  laws  of  the  order  it  does  not  appear  that  the 
National  Council  is  powerless  to  enforce  its  decrees  when  the 
state  council  revolts  against  its  authority.  The  members  of 
the  order  hold  a  relation  to  the  National  Council,  and  after  it 
is  given  power  to  le\7  a  direct  per  capita  tax  and  general  author- 
ity to  provide  revenue  for  its  maintenance,  it  cannot  be  said  to 
€xercise  such  authority  only  at  the  will  of  the  state  councils. 
Neither  the  rate  of  taxation  nor  the  aggregate  amount  of  the 
tax  levied  is  determined  by  the  state  council.  For  convenience, 
the  report  of  the  number  of  members  is  taken  from  the  reports 
of  that  body.  But  it  by  no  means  follows  that  the  refusal  of 
the  state  council  to  enforce  the  collection  of  the  tax  is  to  de- 
prive the  National  Council  of  its  revenues  or  of  its  authority  to 
collect  the  same  from  the  members  directly,  or  from  the  local 
councils  to  which  they  belong.  The  whole  plan  and  scheme  of 
the  order  show  that  the  National  Council  has  reserved  to  itself 
*•■*  the  right  to  raise  revenue  by  levying  a  per  capita  tax,  and 
it  has  the  right  to  collect  this  tax  by  proceedings  against  the 
local  councils  or  the  members  themselves;  and  if  a  state  council 
becomes  insubordinate,  or  even  a  local  council  to  which  the  in- 
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'dividual  member  may  hold  allegiance  refuses  to  make  itself  the 
method  of  collection,  the  Xational  Council  can  still  deal  with 
the  recalcitrant  individual  member.  Neither  the  liability  of 
the  membei-s  of  the  order  nor  of  the  subordinate  council  for 
them  is  dependent  in  any  degree  upon  the  consent  of  the  state 
council. 

The  objection  that  the  per  capita  tax  cannot  be  collected  be- 
cause the  amount  was  not  "enacted"  by  a  statute  of  the  order 
is  without  merit,  and  borders  on  hypercriticism.  The  finance 
committee  of  the  National  Council  recommended  that  the  per 
capita  tax  for  the  ensuing  year  should  be  fifteen  cents,  and  this 
recommendation  having  been  approved,  the  resolution  was  duly 
passed  that  the  tax  should  be  paid  to  the  National  Council.  It 
had  acted,  and  by  resolution,  "enacted"  the  amount  of  the  per 
capita  tax  for  the  ensuing  year.  This  certainly  met  every  re- 
quirement. No  more  formal  method  of  enactment  was  required 
by  any  law  of  the  society  brought  to  our  notice,  and  it  certainly 
was  the  usual  method  of  transacting  such  business  in  such  meet- 
ings. 

Upon  a  review  of  the  whole  case,  we  are  persuaded  that  the 
injunction  awarded  by  the  court  below  was  improper.  The  de- 
cree is  reversed  and  the  bill  dismissed  at  the  cost  of  the  ap- 
pellees. 

APPEAL.-A  JUDGMENT  CANNOT  BE  REVERSED  on  appeal 
if,  upon  the  whole  case,  it  is  right,  though  an  erroneous  reason  may 
be  given  for  entering  it:  Avery  v.  Popper,  92  Tex.  337,  71  Am.  St. 
Rep.  849.  49  S.  W.  219,  50  S.  W.  122. 

CORPORATE  MEETINGS  IN  ANOTHER  STATE  may  be  held, 
unless  the  contrary  is  expressly  provided  by  the  charter,  by-laws, 
or  general  laws  of  the  state  under  which  the  corporation  is  organ- 
ized: Missouri  Lead  etc.  Co.  v.  Reinhard,  114  Mo.  218,  36  Am.  St 
Rep.  746,  21  S.  W.  488.  Compare  Harding  v.  Amwican  Glucose 
Co..  182  III.  551,  74  Am.  St.  Rep.  189,  55  N.  E.  577;  Duke  v.  Taylor, 
S7  Fla.  64,  53  Am.  St  Rep.  232,  19  South.  172. 

ASSOCIATIONS.— ON  THE  RIGHTS  AND  REMEDIES  of  mem- 
bers of  fraternal  and  other  associations,  see  the  monographic  notee 
to  Robinson  v.  Templar  Lodge.  59  Am.  St  Rep.  198-209;  Keama  t. 
Howley,  68  Am.  St  Rep.  856-871. 
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McCANN  V.  McCANN. 
[197  Pa.  St  452,  47  Atl.  743.] 

WILLS— RULE  IN  SHELLEY'S  OASR— If  there  appears  on 
the  face  of  a  will  gnfflcient  \o  show  that  the  word  "issue"  was  in- 
tended to  have  a  less  extended  meaning  than  that  of  a  word  of 
limitation,  and  to  be  applied  only  to  children  or  to  descendants  of 
a  particular  class  at  a  particular  time,  It  must  be  construed  as  a 
word  of  purchase  and  not  of  limitjition. 

WILLS— RULE  IN  SHELLEY'S  CASE.— A  devise  of  land  to 
a  son  for  his  natural  life,  and  "at  his  death  to  his  next  nearest 
blood  relations,  share  and  share  alike,"  creates  only  a  life  estate 
in  such  son,  if  the  other  provisions  of  the  will  indicating  a  general 
scheme  of  distribution  show  that  the  testator  did  not  intend  to  use 
the  words  "nearest  blood  relations,"  as  meaning  heirs  generally. 

WILLS— RULE  IN  SHELLEY'S  CASE.— To  bring  a  devise 
within  the  rule  in  Shelley's  Case,  the  limitation  must  be  to  the 
heirs  in  fee  or  in  tail  as  a  nomen  collectivum  for  the  whole  line 
of  inheritable  blood.  If  the  testator  annexes  words  of  explanation 
to  heirs,  or  heirs  of  the  body,  as  to  heirs  now  living,  or  the  like, 
using  the  term  as  mere  descriptio  personarum,  or  for  the  specific 
designation  of  individuals,  a  new  inheritance  is  thereby  grafted 
upon  the  heirs  to  whom  the  estate  is  given,  and  they  take  as  pur- 
chasers. 

B.  F.  Tinkham,  for  the  appellant. 

A.  A.  Vosburg,  for  the  appellee. 

^"^  McCOLLUM,  C.  J.  The  question  presented  by  the  case 
stated  is  whether  the  plaintifE  has  a  title  in  fee  simple  to  the 
land  to  be  conveyed  by  him  in  the  article  of  agreement,  or  only 
a  life  estate  therein  under  the  devise  by  the  will  of  his  father, 
Patrick  McCann,  late  of  the  city  of  Scranton,  deceased.  If  he 
has  a  fee  simple,  the  judgment  entered  by  the  court  below  must 
be  sustained,  but  if  he  has  a  life  estate  only  it  must  be  reversed. 

The  item  in  the  will  under  which  the  plaintifE  claims  title 
reads  as  follows:  "7.  I  give  and  bequeath  to  my  son,  Michael, 
on  his  reaching  the  age  of  twenty-one  years,  a  lot  of  land  in 
the  eighth  ward,  said  city  of  Scranton,  on  Lackawanna  avenue, 
being  number  eighteen  (18),  together  with  all  improvements 
thereon;  also  a  lot  of  land  on  Jefferson  avenue,  ninth  ward, 
said  city,  being  number  eighteen,  together  with  all  improve- 
ments thereon,  to  have  and  to  hold  the  same  for  and  during  hia 
natural  life,  and  at  his  death,  I  give  and  bequeath  said  prop- 
erty to  hia  next  nearest  blood  relations,  share  and  share  alike.** 
There  are  other  provisions  of  the  will  indicating  a  general 
scheme  of  disposition  of  the  testators,  which  aid  interpretation 
of  the  clause  under  consideration.     The  testator    first  makes 
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provision  for  his  wife.  She  is  to  have  a  life  interest  in  all  his 
property  not  otherwise  disposed  of  in  his  will,  and  at  her  death 
said  property  is  to  go  absolutely  to  his  four  living  children  and 
a  deceased  daughter,  share  and  share  alike,  the  children  of  the 
deceased  daughter  to  receive  their  mother's  interest  in  equal 
portions,  "to  have  and  to  hold  the  same  to  them,  their  heirs 
find  assigns  forever."  The  fourth  item  of  the  will  gives  the 
homestead,  with  the  household  goods  therein  contained,  to  the 
wife  for  life,  and  at  her  death  to  the  testator's  daughter,  Gene- 
vieve, "on  her  reaching  the  age  of  twenty-one  years,  absolutely 
to  herself,  and  her  heirs  and  assigns  forever."  ***  The  fifth, 
sixth,  seventh,  and  eighth  items  of  the  will  make  provision  for 
the  four  living  children  of  the  testator  by  leaving  them  separate 
tracts  of  land  for  life,  with  devise  over  as  in  the  seventh  item 
first  above  quoted.  Similar  provisions  are  made  for  the  five 
grandchildren.  Then  comes  the  following  provision:  "15.  In 
case  any  of  my  said  children  should  die  without  issue  before  my 
decease  or  before  reaching  the  age  at  which  they  would  inherit 
under  this  my  will,  then  the  interest  of  such  child  shall  be  di- 
vided equally  among  my  surviving  children;  the  same  rule  shall 
also  apply  to  my  said  grandchildren."  The  testator  further 
gives  specific  legacies  to  his  wife  for  life,  and  to  certain  of  his 
children  absolutely,  including  five  thousand  dollars  to  his  son, 
Frank,  for  the  purpose  of  building  him  a  house  on  one  of  the 
lots  devised  to  him,  and  finally,  in  the  event  of  his  having  at 
his  death,  "no  blood  relations,"  the  whole  is  left  to  a  charity. 
The  testator,  in  considering  the  disposition  of  his  property,  has 
divided  it  into  distinct  classes  or  estates,  and  made  a  different 
disposition  of  each.  He  has  first  carved  out  estates  for  life, 
and  these  estates  in  specified  properties  are  given  to  the  children 
and  grandchildren.  The  life  estates  in  the  remaining  proper- 
ties, including  the  homestead,  are  then  given  to  the  widow. 
These  estates  with  the  specific  legacies  are  no  doubt  considered 
as  provisions  for  the  lives  of  the  respective  tenants.  The  re- 
mainders in  the  residuary  estate  and  in  the  homestead  are  given 
to  the  children  and  grandchildren  in  fee.  The  remainders  in 
the  other  properties  to  "the  next  nearest  blood  relations"  of  the 
life  tenants.  The  different  phraseology  used  by  the  testator 
with  so  much  care  in  disposing  of  the  different  estates  in  re- 
mainder is  persuasive  evidence  that  he  did  not  mean  the  dispos- 
ing words  to  be  equivalent.  The  words  themselves  lead  irre- 
sistibly to  the  same  conclusion.  While  "next  nearest  blood  re- 
lations" may  be  heirs,  they  are  not  necessarily  all  of  the  heirs. 
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It  is  only  in  the  event  of  their  being  all  equally  remote  from 
their  ancestor  that  the  qualifying  words  "next  nearest'*  would 
apply.  It  is  clear  from  the  authorities  that  in  such  case  the 
rule  in  Shelley's  Case  ha^  no  application. 

Any  form  of  words  sufficient  to  show  that  the  remainder  is 
to  go  to  those  whom  the  law  points  out  as  the  general  or  lineal 
heirs  of  the  first  taker  will  enlarge  the  estate  for  life  of  the  first 
taker  to  an  estate  tail  by  implication:  Yarnall's  Appeal,  70  Pa. 
St.  "**»  342;  Potts'  Appeal,  30  Pa.  St.  170.  It  is  well  settled 
that  the  word  "issue"  in  a  will  prima  facie  means  '*heirs  of  the 
body" ;  and  in  the  absence  of  explanatory  words  showing  that  it 
was  used  in  a  restricted  sense,  it  is  to  be  construed  as  a  word  of 
limitation.  But  if  there  be  on  the  face  of  the  will  suflBcient  to 
show  that  the  word  was  intended  to  have  a  less  extended  mean- 
ing, and  to  be  applied  only  to  children  or  to  descendants  of  a 
particular  class  at  a  particular  time,  it  is  to  be  construed  as  a 
word  of  purchase,  and  not  of  limitation,  in  order  to  effectuate 
the  intention  of  the  testator:  Kobins  v.  Quinliven,  79  Pa.  St. 
335,  and  cases  there  cited.  In  George  v.  Morgan,  16  Pa.  St. 
95,  it  is  said  that  "superadded  words  of  limitation  engrafted  on 
words  of  procreation  will  not  operate  to  turn  these  words  into 
words  of  purchase,  unless  the  superadded  words  denote  a  dif- 
ferent species  of  heirs  from  that  described  by  the  first  words, 
thus  showing  an  intent  to  break  the  ordinary  line  of  descent 
from  the  first  taker."  Accordingly,  in  the  case  of  Powell  v. 
Board  of  Domestic  Missions,  49  Pa.  St.  46,  it  was  decided  that 
a  devise  to  one  for  life  and  to  is^ue  "if  one  to  him  or  her,  his 
or  her  heirs  or  assigns  forever,  but  if  more,  then  to  be  equally 
divided  amongst  them,  their  heirs  and  assigns  forever,"  was 
not  within  the  rule  in  Shelley's  Case.  To  the  same  effect  is 
O'Rourke  v.  Sherwin,  156  Pa.  St.  285,  27  Atl.  43.  In  Kuntzle- 
man's  Estate,  136  Pa.  St.  152,  20  Am.  St.  Rep.  909,  20  Atl.  645, 
the  devise  in  remainder  after  a  life  estate  to  a  daughter  was  to 
"such  person  or  persons  as  would  be  entitled  to  the  same  by  the 
laws  of  the  commonwealth  of  Pennsylvania,"  if  the  daughter 
"survived  her  mother  and  husband"  and  died  intestate.  At  page 
152  (136  Pa.  St.;  page  647,  20  Atl.)  Mr.  Justice  Clark  says: 
"The  expression  *8uch  person  or  persons  as  would  be  entitled  to 
the  same  by  the  laws  of  the  commonwealth  of  Pennsylvania/ 
may  perhaps  be  taken  to  signify  heirs  (Dodson  v.  Ball,  60  Pa. 
St.  492, 100  Am.  Dec.  586;  Williams' Appeal,  83  Pa.  St.  377), and 
it  may  be  assumed  that  the  persons  entitled  under  the  words  of 
the  entire  clause  are  such  persons  as  at  the  daughter's  death  are 
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heirs  at  \$m,  exdusiye  of  her  mother  and  her  husband.  But  to 
brmg  the  deyise  within  the  rule  in  Shelley^s  Case,  the  limitation 
must  be  to  the  heirs  in  fee  or  in  tail  as  a  nomen  collectivum  for 
the  whole  line  of  inheritable  blood.  When  the  testator  annexes 
words  of  explanation  to  heirs  or  heirs  of  the  body,  as  to  heirs 
now  living,  etc.,  using  the  term  as  mere  descriptio  personarum, 
or  for  the  specific  designation  *®®  of  individuals,  a  new  inheri- 
tance is  thereby  grafted  upon  the  heirs  to  whom  the  estate  is 
given  (4  Kenfg  Commentaries,  221),  and  they  will  be  assumed 
to  take  as  purchasers.^'  The  exclusion  of  the  mother  as  an 
heir,  it  was  held,  took  the  case  out  of  the  operation  of  the  rule 
in  Shelley's  Case.  Beilstein  v.  Beilstein,  194  Pa.  St.  162,  75 
Am.  St.  Rep.  692,  45  Atl.  73,  is  not  in  conflict  with  this  con- 
struction, as  there  were  no  restrictive  words  as  in  this  case. 

We  are  of  the  opinion  that  Michael  P.  MoCann  has  only  a 
life  estate  in  the  lands  described  in  the  seventh  paragraph  of 
the  testator's  will. 

Judgment  reversed. 


i 


IN  THE  SUBSEQUENT  CASE  of  Brlnton  v.  Martin,  197  Pa.  St. 
615,  47  Atl.  S41,  It  was  decided  that  a  devise  to  a  son  "to  be  held 
by  him  for  his  own  use  during  his  life,  and  at  his  death  to  descend 
to  his  children,  or,  In  default  of  children,  to  his  legal  heirs,"  cre- 
ated In  such  son  an  estate  in  fee  simple. 

RULE  IN  SHELLEY'S  CASE.— A  DEVISE  to  a  person  named 
and  his  heirs  may  create  in  him  only  a  life  estate:  See  the  mono- 
graphic note  to  Carpenter  v.  Van  Olinder,  11  Am.  St.  Rep.  102;. 
Simonton  v.  White,  93  Tex.  50,  77  Am.  St.  Rep.  824,  53  S.  W.  339. 
The  rule  In  Shelley's  Case  will  not  be  allowed  to  override  the  mani- 
fest and  clearly  expressed  Intention  of  a  testator:  Wescott  v.  Bin- 
ford,  104  Iowa,  645,  65  Am.  St.  Rep.  530,  74  N.  W.  18;  Mcllhlnny 
V.  Mcllhinny,  137  Ind.  411,  45  Am.  St.  Rep.  186,  87  N.  B.  147.  Com- 
pare the  monographic  note  to  Polk  v.  Farit,  80  Am.  Dec  41A, 
Am.  8C  Bfl»..  Vol.  UCXZ-54 
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JFREELAND  v.  PENNSYI.VANIA  EAILBOAD  COMPANY, 
[197  Pa.  St  529,  47  Atl.  745.] 

NAVIGABLE  BTREAMS— TITLE  BETWEEN  HIGH  AND 
X.OW  WATER  MARK.— If  a  navigable  stream  is  made  the  bound- 
ary by  the  state,  the  title  passes  to  low-water  mark,  with  the 
qualification  that  between  high  and  low  water  mark  the  grantee 
can  use  the  land  for  his  own  private  purposes,  provided  that,  la 
such  use,  he  does  not  interfere  with  the  public  rights  of  navigation, 
fishery,  and  Improvement  of  the  stream. 

ALLUVION  IS  AN  ACCUMULATION  OF  SAND,  earth,  and 
loose  stones  or  gravel  brought  down  by  a  river,  which,  when  spread 
out  to  any  extent,  forms  what  Is  called  alluvial  land.  It  is  an  ad- 
dition made  to  the  land  by  a  washing  of  the  seas  or  rivers,  and  Its 
chief  characteristic  is  its  imperceptible  Increase,  so  that  it  cannot 
•be  perceived  how  much  is  added  in  each  moment  of  time. 

ALLUVION.— A  RIPARIAN  OWNER  ON  A  NAVIGABLE 
STREAM  HAS  A  RIGHT  to  remove  and  sell  sand  which  has  beea 
^deposited  as  alluvion  between  high  and  low  water  mark  on  the 
l)auks  of  a  stream,  as  against  a  railroad  company,  which,  for  Its 
own  purposes  and  not  for  the  Improvement  of  the  stream,  erects  att 
obstruction  on  the  opposite  bank  so  as  to  change  the  current  and 
sweep  away  the  sand  and  prevent  all  future  alluvion.  In  such  case 
the  riparian  owner  Is  entitled  to  recover  damages,  both  tot  the  sand 
thus  swept  away  and  for  the  loss  of  future  alluvion. 

B.  F.  Junkin  and  L.  E.  Atkinson,  for  the  appellant* 

W.  H.  Sponsler  and  J.  M.  Sharon,  for  the  appellees. 

****  BROWN,  J.  The  plaintiffs  are  riparian  owners  along 
the  Juniata  river,  in  Perry  county.  Their  land,  consisting  of 
a  farm  of  about  one  hundred  acres,  is  located  on  the  north  bank 
of  the  river,  which  naturally  approaches  it  in  a  sort  of  semicir- 
cle form.  The  flow  of  the  wat-er  as  it  comes  down  toward  this 
land  is  southeast,  until  it  reaches  the  apex  of  the  bend,  where, 
before  the  wrong  complained  of,  it  was  deflected  to  the  north- 
east and  then  passed  eastward  along  plaintiffs'  property.  Be- 
iore  the  construction  of  the  embankment  by  the  appellant  on 
the  south  bank  of  the  river  which  caused  the  injury  to  appellees, 
as  found  by  the  ^^  jury,  there  came,  from  immemorial  time, 
with  the  flowing  of  the  river  and  the  swelling  of  its  waters  de- 
posits of  valuable  sand  on  plaintiffs'  shore  between  high  and  low 
water  marks.  As  certainly  as  "seed  time  and  harvest  and  cold 
and  heat*'  did  "not  cease,"  these  deposits  never  ceased  in  sea- 
son, 80  long  as  the  stream  flowed  as  was  its  wont.  Its  dashing 
current  in  times  of  high  water,  after  having  passed  the  lowest 
point  of  the  bend  at  Trimmer's  rock,  became  a  gentle  flow  when 
it  reached  the  shore  of  plaintiffs,  from  which  the  grains  of  sand 
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settled  and  imperceptibly  formed  the  alluvium  at  the  bottom. 
In  1896  the  Pennsylvania  Railroad  Company,  in  straightening 
its  tracks  at  Trimmer's  rock,  built  an  embankment,  which  oc- 
cupies not  only  the  bank  of  the  river,  but  extends  out  over  and 
beyond  low-water  mark.  Since  its  completion  the  waters  of 
the  river  in  the  recurring  floods  no  longer  flow  past  plaintiffs' 
property  in  a  gentle  stream,  but,  encountering  this  artificial  ob- 
struction, are  abruptly  turned  toward  the  north  bank,  and  in- 
stead of  13  owing,  as  from  time  out  of  mind  before,  along  plain- 
tiffs' shore,  depositing  the  sand  with  which  they  had  come 
freighted,  they  dash  wildly  on.  The  deposits  have  ceased,  and 
with  the  current  of  the  stream  so  changed  it  is  now  insisted,  as 
found  by  the  jury,  that  they  will  never  return.  With  the  loss 
of  this  sand  the  plaintiff's  are  deprived  of  a  revenue  from  the 
sale  of  it,  which  was  as  regular  as  the  return  from  their  crops, 
and  the  question  on  this  appeal  is  whether  the  railroad  com- 
pany, having  by  its  obstruction  of  the  natural  flow  of  the  river 
deprived  the  owners  of  the  farm  of  what  they  claim  was  its 
most  valuable  incident,  must  compensate  them  for  the  loss.  In 
April,  1896,  after  the  embankment  had  been  built,  there  was" 
the  usual  spring  flood,  and  a  large  quantity  of  sand  that  had 
been  deposited  was  swept  away.  The  verdict  of  the  jury  in 
favor  of  the  plaintiffs  was  not  only  for  it,  but  for  the  loss  of 
future  deposits,  their  finding  having  been:  *Tor  sand  bank  car- 
ried away,  thirteen  hundred  and  eighty-two  dollars  and  fifty 
cents;  for  destruction  of  the  habit  of  the  farm  to  gather  future 
sand,  eleven  hundred  and  seventeen  dollars  and  fifty  cents." 

The  Juniata  is  a  navigable  river.  From  the  original  survey 
of  April  28,  1765,  down  to  the  deed  of  March  9,  1829,  to  the 
father  of  appellees,  who  derive  their  title  from  him,  every  de- 
scription of  their  farm  gives  the  river,  with  its  several  courses, 
as  a  boundary;  and  their  lands,  therefore,  run  to  its  low- water 
^'^  mark.  This  has  been  so  long  settled  and  is  so  generally 
known  that  it  is  hardly  necessary  to  cite  the  following:  "Ever 
since  the  oase  of  Carson  v.  Blazer,  2  Binn.  475,  4  Am.  Dec.  463, 
decided  in  1810,  it  has  been  held  in  many  cases  that  a  survey, 
returned  as  bounded  by  a  large  navigable  river,  vests  in  the 
owner  the  right  of  soil  to  ordinary  low-water  mark  of  the 
stream,  subject  to  the  public  right  of  passage  for  navigation, 
fishing,  etc.,  in  the  stream,  between  ordinary  high  and  ordinary 
low-water  mark.  Variety  in  the  language  of  the  return  mat- 
ters little,  so  that  the  intention  to  make  the  stream  a  boundary 
appears  sufficiently  in  the  description  and  diagram.     In  deter- 
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mining  this  both  are  taken  together.     The  variety  of  expression 

in  the  decided  cases  is  very  great The  result  of  the  cases 

is,  that  when  a  return  of  survey  calls  for  a  stream  as  its  bound- 
ary, or  to  run  by,  along,  up  or  down  it,  the  title  will  run  to  the 
stream,  and  the  marking  of  trees  on  the  bank  or  margin  of 
the  stream  to  identify  the  lines  run  to  the  river,  as  well  as  the 
return  of  courses  and  distances  measured  along  the  margin,  nee- . 
essarily  to  ascertain  the  quantity  of  land  in  the  survey,  will  not 
restrain  the  title  to  the  bank  or  margin  only.  As  was  said  in 
Klingensmith  v.  Ground,  5  Watts,  458,  a  corner  tree  is  not  al- 
ways to  be  had  where  it  is  wanted,  and  then  the  next  most  con- 
venient must  be  taken;  or,  as  in  Ball  v.  Slack,  2  Whart.  508,  30 
Am.  Dec.  278,  a  surveyor  cannot  run  a  curved  line  with  com- 
pass", but  if  a  creek  is  returned  as  the  line  there  can  be  no  mis- 
take as  to  it,  and  the  courses  and  distances  along  it  are  to  be 
disregarded":  "Wood  v.  Appal,  63  Pa.  St.  210.  "Where  a  run- 
ning stream  is  called  for,  it  is  always  understood  that  the  owner- 
ship extends  to  low-water  mark,  and  so  far  has  this  been  held 
in  Pennsylvania  that  a  traverse  line  has  been  held  technically 
to  pursue  the  meanders,  so  as  to  include  the  points  that  would 
otherwise  be  thrown  out  by  it.  Though  the  words  *near  the 
creek,'  strictly  speaking,  imply  the  existence  of  space  betwixt 
the  object  immediately  expressed  and  the  object  of  reference 
beyond  it,  they  indicate,  in  popular  meaning,  no  more  than  the 
whereabout.  Such  is  the  general  rule,  and  what  is  there  to 
take  the  case  out  of  it?  If  the  words  thence  up  the  creek 
north'  do  not  call  for  the  creek  as  a  boundary,  why  was  the 
creek  mentioned  at  all?"  Klingensmith  v.  Ground,  6  Watts, 
458.  "In  Pennsylvania,  wherever  a  stream  is  navigable,  and  it 
is  made  the  boundary  of  a  grant  by  the  state,  the  title  passes 
to  **"  low- water  mark,  but  no  farther":  Johns  v.  Davidson,  16 
Pa.  St.  512. 

Though  the  title  of  a  riparian  owner  to  the  soil  extendi  to 
low-water  mark,  it  Ib  absolute  only  to  high,  and  qualified  as  to 
what  intervenes.  Between  high  and  low  water  he  can  use  the 
land  for  his  own  private  purposes,  provided  that,  in  such  use  of 
it,  he  does  not  interfere  with  the  public  rights  of  navigation, 
fishery,  and  improvement  of  the  stream.  "This  being  the  navi- 
gable character  of  the  stream  [Allegheny],  the  rights  of  the  ri- 
parian owners  are  settled  by  numerous  decisions,  a  few  of  which 
may  be  referred  to:  Carson  v.  Blazer,  2  Binn.  475,  4  Am.  Dec. 
463;  Shrunk  v.  Schuylkill  Nav.  Co.,  14  Serg.  &  R.  71;  Ball  v. 
Slack,  2  Whart.  608,  30  Am.  Dec.  278;  Zimmerman  v.  Union 
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■Canal  Co.,  1  Watts  &  S.  346;  Bailey  v.  iMiltenberger,  31  Pa.  St. 
37;  McKcen  v.  Delaware  etc.  Canal  Co.,  49  Pa.  St.  424;  Tinicum 
Fishing  Co.  v.  Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597,  opinion 
by  Sharswood,  J.,  decided  last  winter  at  Philadelphia.  From 
these  and  other  cases  it  will  appear  that  the  absolute  title  of  the 
riparian  proprietor  extends  to  high-water  mark  only,  and  that 
between  ordinary  high  and  ordinary  low  water  mark  his  title 
to  the  soil  is  qualified,  it  being  subject  to  the  public  rights  of 
navigation  over  it,  and  of  improvement  of  the  stream  as  a  high- 
way. He  cannot  occupy  to  the  prejudice  of  navigation  or  cause 
obstructions  to  be  placed  upon  the  shore  between  these  lines, 
without  express  authority  of  the  state":  Wainwright  v.  Mc- 
Cullough.  63  Pa.  St.  66.  "As  between  themselves,  riparian 
owners  aio  owners  of  the  soil,  and  are  bound  to  observe  the  ob- 
ligations that  grow  out  of  their  ownership  and  their  proximity." 
In  Zug  V.  Commonwealth,  70  Pa.  St.  138,  it  was  held  that  "an 
owner  of  the  soil  might  use  the  river  bed  between  high  and  low 
wiater  marks  for  his  own  private  purposes,  if  he  did  not  interfere 
with  the  rights  of  the  public":  Fulmer  v.  Williams,  122  Pa.  St. 
191,  9  Am.  St.  Rep.  88, 15  Atl.  726.  In  the  foregoing  is  found 
the  clearly  defined  right  of  the  appellees  in  the  river  bed  be- 
tween the  high  and  low  water  marks.  We  are  next  led  to  the 
consideration  of  what  the  right  was  in  the  sand  deposited  there, 
which  was  swept  away  by  the  act  of  the  defendant  in  changing 
the  current  of  the  stream. 

Alluvion  has  been  defined  to  be  those  accumulations  of  sand, 
earth,  and  loose  stones  or  gravel  brought  down  by  rivers,  which 
when  spread  out  to  any  extent  form  what  is  called  alluvial  ^*** 
land.  It  is  the  addition  made  to  land  by  the  washing  of  the 
seas  or  rivers,  and  its  characteristic  is  its  imperceptible  increase, 
flo  that  it  cannot  be  perceived  how  much  is  added  in  each  mo- 
ment of  time:  Angell  on  Watercourses,  7th  ed.,  sec.  53.  This 
is  practically  the  definition  of  the  sand  or  alluvium  deposited 
on  the  plaintiffs'  shore,  and  the  right  to  it  can  be  no  less  than 
that  to  alluvion,  which  is  ownership  in  the  owner  of  the  land 
increased:  Gould  on  Waters,  sec.  155;  St.  Clair  County  v.  Lov- 
ingston,  23  Wall.  46 ;  Kinzie  v.  Winston,  56  111.  56.  That  these 
deposits  had  not  been  allowed  to  accumulate  and  become  a 
■visible  portion  of  the  land  of  the  appellees  abutting  on  the 
river,  but  had  been  a  valuable  sediment  on  the  shore  between 
high  and  low  water  marks,  cannot  affect  the  rule  that  the  ac- 
cretions belong  to  the  owner  of  the  land.  The  owners  here 
owned  it  to  low-water  mark,  the  only  qualification  upon  their 
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right  to  the  use  of  it  between  high  and  low  water  being  that 
no  public  right  of  navigation,  fishery,  or  improvement  should 
be  interfered- with.  In  removing  the  sand  no  such  public  right 
was  affected,  and  the  appellees  took  simply  what  belonged  to 
them  as  rightfully  as  the  crops  from  their  fields,  the  only  dif- 
ference being  that  in  the  one  case  they  harvested  after  sowing, 
whilst  in  the  other  nature  without  their  aid  brought  them  in- 
crease. This  right  to  the  sand  was  not  only  to  it  in  situ,  but, 
with  the  clearly  defined  ownership  of  the  appellees  between  high 
and  low  water  marks,  extended,  as  the  learned  trial  judge  prop-, 
erly  held  in  his  charge  to  the  jury,  to  future  deposits.  "The 
riparian  right  to  future  alluvion  is  a  vested  right.  It  is  an  in- 
herent and  essential  attribute  of  the  original  property.  The 
title  to  the  increment  rests  in  the  law  of  nature.  It  is  the  same 
with  that  of  the  owner  of  a  tree  to  its  fruits,  and  of  the  owner 
of  flocks  and  herds  to  their  natural  increase.  The  right  is  a 
natural,  not  a  civil,  one.  The  maxim,  *Qui  sentit  onus  debet 
sentire  commodum,'  lies  at  its  foundation.  The  owner  takes 
the  chances  of  injury  and  of  benefit  arising  from  the  situation 
of  the  property.  If  there  be  a  gradual  loss,  he  must  bear  it;  if 
a  gradual  gain,  it  is  his.  The  principle  applies  alike  to  streams 
that  do,  and  to  those  that  do  not,  overflow  their  banks,  and 
where  dikes  and  other  defenses  are,  and  where  they  are  not, 
necessary  to  keep  the  water  within  its  proper  limits":  St.  '*'** 
Clair  County  v.  Lovingston,  23  "Wall.  46.  Nothing  need  bo 
added  to  these  words  of  Mr.  Justice  Swayne. 

The  loss  of  the  sand  washed  away  and  of  the  right  to  future 
alluvium  having  been  caused  by  the  defendant,  it  must  com- 
pensate the  appellees  in  damages.  This  liability  cannot  be 
evaded,  whether  the  loss  resulted  from  the  appellant's  exercise 
of  the  right  of  eminent  domain  or  from  its  act  as  a  riparian 
owner.  The  construction  of  the  embankment  by  the  railroad 
company  was  for  the  improvement  of  its  own  highway  and  not 
of  the  Juniata  river;  and  if  it  was  constructed  under  the  right 
of  eminent  domain,  liability  to  the  party  injured  follows  such 
exercise,  to  be  enforced  in  trespass:  Northern  Cent.  Ky.  Co.  v. 
Holland,  117  Pa.  St.  613,  12  Atl.  575;  County  of  Chester  v. 
Brower,  117  Pa.  St.  647,  2  Am.  St.  Rep.  713,  12  Atl.  577;  Dela- 
ware County's  Appeal,  119  Pa.  St.  159,  13  Atl.  62.  If  it  acted 
simply  as  a  riparian  owner,  it  was  bound  by  the  rule,  "Sic  utere 
tuo  ut  alienum  non  laedas,"  disregard  of  which  generally  means, 
not  only  injury  to  another,  but  liability  for  the  wrong  com- 
mitted.    "If  a  riparian  owner  places  a  structure  upon  his  own 
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land  between  high  {md  low  water  marks  that  impedes  navi- 
gation, he  infringes  the  public  right,  and  subjects  himself  to 
liability  therefor.  His  ownership  of  the  land  over  which  the- 
water  flows  along  the  shore  will  not  relieve  him  from  the  con- 
sequences of  his  act,  for  his  title  to  the  shore  is  subject  to  the 
right  of  the  public  in  the  stream.  If  he  places  the  structure 
in  such  manner  as  to  throw  the  current  against  his  neighbor's 
shore  at  such  an  angle  as  to  wear  it  away  and  undermine  and. 
wash  out  his  land,  he  inflicts  a  private  injury  upon  his  neigh- 
bor for  which  a  right  to  compensation  exists.  In  the  case  of 
a  private  stream,  no  one  would  doubt  the  right  of  an  injured 
owner  to  maintain  an  action  for  the  damages  suffered  by  him 
by  reason  of  a  change  in  the  current.  But  one  has  no  more 
right  to  injure  another  with  the  water  of  a  navigable  streanii 
than  with  that  of  a  non-navigable  private  stream.  It  is  not 
the  character  of  the  stream,  but  the  character  and  consequences^ 
of  the  act  of  the  owner  of  the  shore  that  determines  the  right 
of  the  injured  party  to  compensation.  As  between  themselves, 
riparian  owners  are  owners  of  the  soil,  and  are  bound  to  ob- 
serve the  obligations  that  grow  out  of  their  ownership  and 
their  proximity.  In  Zug  v.  Commonwealth,  70  Pa.  St.  138,  it 
was  held  that  an  owner  of  the  soil  might  use  the  •***  river 
bed  between  high  and  low  water  marks  for  his  own  private 
purposes,  if  he  did  not  interfere  with  the  rights  of  the  public. 
This  declaration  is,  however,  to  be  understood  as  qualified  by 
the  rule  we  have  just  considered,  that  he  must  not,  in  the  exer- 
cise of  his  right  as  a  riparian  owner,  inflict  injury  upon  hia. 
neighbors.  This  rule  sets  limits  to  the  manner  in  which  prop- 
erty of  every  description  may  be  used,  and  is  unaffected  by  the 
accident  of  location":  Fulmer  v.  Williams,  122  Pa.  St.  191,  9^ 
Am.  St.  Rep.  88,  15  Atl.  726. 

The  damage  done  to  the  land  of  appellees  is  permanent. 
Their  sand  has  been  washed  away  and  its  value  destroyed. 
The  river  no  longer  brings,  nor  will  bring,  alluvium  to  the 
shore,  and  the  farm  has  lost  its  most  valuable  incident.  The 
instruction  of  the  court  as  to  the  measure  of  damages  was  cor- 
rect. It  is  true  that,  as  to  future  alluvium,  the  finding  of  the 
jury  was  conjectural.  It  could  not  have  been  otherwise.  But 
the  plaintiffs*  claim  for  it  was  substantial,  and  the  verdict, 
which  cannot  be  said  to  be  unreasonable,  is  their  compensation 
for  it. 

The  assignments  of  error  are  all  overruled  and  the  judgment 
is  affirmed. 
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ALLUVION  IS  LAND  FORMED  by  sedimentary  deposits  and 
added  to  an  ordinary  tract  by  the  Imperceptible  action  of  waters 
bordering  on  the  latter:  Sapp  v.  Frazier,  51  La.  Ann.  1718,  72  Am. 
St.  Rep.  493,  26  Soath.  378.  A  riparian  owner  of  land  acquires 
whatever  may  be  added  to  It  by  gradual  and  Imperceptible  accre- 
tion, but  he  assumes  the  risk  of  losing  It  all  by  Its  being  washed 
away  by  the  waters:  Cox  v.  Arnold,  129  Mo.  337,  60  Am.  St  Rep. 
450,  31  S.  W.  592;  monographic  note  to  Coulthard  v.  Stevens,  35 
Am.  St  Rep.  809,  on  accretion  and  alluvion. 

A  GRANTEE  OP  LAND  ON  A  NAVIGABLE  STREAM  takes 
between  high  and  low  water  mark,  subject  to  the  rights  of  the 
public;  and,  as  between  him  and  the  public,  may  use  his  land  be- 
low the  line  of  high  water  for  such  purposes  only  as  do  not  Inter- 
fere with  the  free  flow  and  navigation  of  the  water:  Folmer  r. 
Williams,  122  Pk.  St  191,  8  Am.  St  Bep.  88,  IS  AtL  72& 
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THB  J.  M.  JAMES  COMPANY  v.  BANK. 
[105  Tenn.  1,  58  S.  W.  261.] 

STATUTE  OF  LIMITATIONS.— AN  ACTION  BROUGHT 
AGAINST  A  BANK  TO  RECOVER  DAMAGES  FOR  A  REFUSAL 
TO  HONOR  the  check  of  the  plaintiflf,  who  has  money  on  deposit 
subject  to  call,  is  not  an  action  of  slander  which  is  barred  by  a  six 
months'  statute  of  limitations,  since  such  statute  applies  only  to 
actions  for  injurious  words  and  not  to  actions  for  injurious  acts. 

BANKS— DISHONORING  CHECKS— DAMAGES.— In  an  ac- 
tion against  a  bank  to  recover  for  a  refusal  to  honor  the  check  of 
the  plaintiff  who  has  money  on  deposit  subject  to  call,  an  averment 
that  the  plaintiflf  is  a  trader  is  sufficient  to  entitle  him  to  recover 
substantial  damages,  though  special  damage  is  not  alleged. 

BANKS— DISHONORING  CHECKS— PLEADING.— In  a  suit 
against  a  bank  to  recover  for  a  refusal  to  honor  the  plaintiflPs 
<'heck,  the  complaint  need  not  aver  that  the  bank  had  no  lien  on 
the  money  deposited;  if  such  lien  exists  it  is  a  matter  of  defense 
which  must  be  pleaded. 

BANKS— DISHONORING  CHECKS-SPECIAL  DAMAGE.— 
In  a  suit  against  a  bank  to  recover  for  a  refusal  to  honor  the  plain- 
tiff's checks,  the  plaintiff  cannot  show  that  particular  persons  have 
ceased  to  deal  with  him,  unless  the  loss  of  their  custom  is  set  out 
In  the  pleadings  as  special  damage,  but  testimony  showing  the 
general  impairment  of  the  plaintiff's  credit  by  the  dishonor  of  these 
checks  may  be  received. 

BANKS  —  DISHONORING  CHECKS  —  DAMAGES  —  PRE- 
SUMPTION.- In  an  action  against  a  bank  to  recover  for  a  refusal 
to  honor  plaintiflTs  checks,  where  the  plaintiff  avers  and  proves  that 
he  was  a  trader,  and  that  his  checks  were  dishonored  wrongfuUj'  by 
the  bank,  the  law  conclusively  presumes  that  he  has  sustained 
■damages  which  the  jury,  under  proper  instnictions,  must  fix. 

BANKS-DISHONORING  CHECKS— DAMAGES  FOB  LOSS 
OF  CREDIT.— A  depositor  whose  checks  have  been  dishonored 
wrongfully  by  a  bank  may  recover  not  only  for  the  damage  to  his 
«redit  with  the  persona  to  whom  the  checks  were  given,  but  for 
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the  Injury  to  his  business  standing  as  far  as  the  knowledge  of  tlie 
dishonor  of  the  checks  extends. 

BANKS— DISHONORING  CHECKS  -  MISLEADING  IN- 
STRUCTION.—In  an  action  against  a  bank  to  recover  for  a  refusal 
to  honor  the  checks  of  the  plaintiff  who  had  ample  funds  on  deposit, 
an  instruction  regarding  the  distinction  between  an  absolute  re- 
fusal to  p«y  the  checks  and  a  request  for  delay  to  look  into  the 
condition  of  the  plaintiffs  account,  is  misleading  and  prejudicial 
to  the  plaintiff,  where  there  is  no  evidence  to  justify  such  instruo 
tlon. 

Thomas  H.  Jackson  and  H.  0.  Warriner,  for  The  J.  M.  James 
Company. 

Metcalf  &  Metcalf,  for  the  Bank. 

•  BEAItD,  J.  The  J.  M.  James  Company,  a  mercantile  firm 
in  Memphis,  was,  on  the  nineteenth  day  **  of  March,  1897,  a 
customer  and  depositor  with  the  defendant  bank.  On  that  day 
it  drew  several  checks  in  favor  of  different  payees  on  this  bank, 
which  were  presented  the  following  day  for  payment.  When 
80  presented  payment  was  refused,  and  their  respective  holders 
were  notified  of  the  fact.  Subsequently  this  action  of  the  bank 
was  reconsidered,  and  the  checks  were  recalled  and  paid.  On 
April  12,  1898,  the  present  suit  was  instituted.  The  declara- 
tion of  the  plaintiff  contained  five  counts,  substantially  as  fol- 
lows: 

1.  That  the  plaintiff  was,  and  had  been,  engaged  as  a  trader 
in  the  mercantile  and  commission  business  in  Memphis  for  sev- 
eral years  prior  to  March  19,  1897,  and  a  customer  of  and  de- 
positor with  the  defendant  bank,  and  that  on  that  day,  and  for 
several  days  prior  and  subsequent  thereto,  it  had  on  deposit  with 
the  defendant  $3,212.46,  subject  to  plaintiff's  checks;  that  on 
said  day  it  drew  several  checks  on  defendant  bank,  as  follows: 
One  in  favor  of  W.  W.  James  for  $500,  one  in  favor  of  W.  H. 
Cousins  for  $54.51,  one  in  favor  of  W.  H.  Cousins  for  $2,251.76, 
and  one  in  favor  of  the  Memphis  National  Bank  for  $250;  that 
said  checks  were  presented  on  the  following  day,  March  20, 1897, 
to  the  defendant  bank  for  payment,  whereupon  defendant  re- 
fused to  pay  said  checks,  and  they  were  thereby  dishonored,  and 
that  such  refusal  was  wrongful  on  defendant's  part,  and  a  breach 
of  its  contract  with  *  plaintiff,  and  plaintiff  has  suffered  great 
injury  therefrom.  Wherefore  plaintiff  has  been  damaged  in  the 
turn  of  $76,000  and  sues. 

2.  After  repeating  the  language  of  the  first  count,  the  sec- 
ond count  alleged :  "The  refusal  and  failure  of  defendant  to  pay 
said  checks  when  it  had  on  deposit  more  than  a  sufficiency  of 
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money  to  pay  them,  deposited  with  it  hy  plaintiff,  was  wrong- 
ful, willful,  and  malicious,  and  plaintifE  has  suffered  great  in- 
jury therefrom.  Wherefore  the  plaintiff  has  been  damaged  in 
the  sum  of  $75,000,  and  sues/' 

3.  After  repeating  as  in  the  last  count,  the  third  count  al- 
leged: "The  refusal  and  failure  to  pay  said  checks  when  it  had 
on  deposit  more  than  a  sufficiency  of  money  to  pay,  then  de- 
posited by  plaintiff  with  defendant  as  aforesaid,  was  wrongful,, 
willful,  and  malicious,  and  was  done  with  the  intention  and  pur- 
pose on  the  part  of  the  defendant  to  injure  plaintiff  in  its 
credit,  business,  and  reputation;  and  plaintiff  avers  that  it  has 
been  injured  in  its  credit,  business,  and  reputation  by  the  dam- 
age thereof,  and  has  suffered  to  the  extent  of  $75,000.  Where- 
fore plaintiff  sues." 

4.  After  averring  as  in  the  former  counts,  the  fourth  count 
alleged:  "This  failure  and  refusal  on  the  part  of  defendant  to 
pay  said  checks  was  wrongful,  and  a  breach  of  its  contract  with 
plaintiff;  and  plaintiff  ®  avers  that  it  has  been  injured  greatly 
thereby — its  credit  has  been  injured,  its  reputation  hurt,  and 
plaintiff  has,  in  consequence  of  defendant's  said  breach  of  con- 
tract, lost  many  of  its  customers,  and  has  been  unable  to  ob- 
tain the  credit  necessary  to  conduct  its  business  successfully. 
Hence  plaintiff  avers  that  it  has  suffered  damages  to  the  extent 
of  $75,000,  for  which  it  sues  defendant." 

5.  After  averring  as  in  the  former  counts,  and  that  plaintiff 
was  doing  business  in  the  state  of  Arkansas,  Mississippi,  and 
Tennessee,  and  that  it  possessed  the  confidence  of  the  business 
public  in  its  integrity  and  fair  dealing,  said  fifth  count  alleged : 
"This  failure  and  refusal  on  the  part  of  the  defendant  to  pay 
said  checks  was  wrongful,  willful,  and  malicious,  and  was  done 
with  the  intention  and  purpose  on  the  part  of  the  defendant 
to  injure  plaintiff  in  its  credit,  business,  and  reputation.  The 
plaintiff  further  avers  that  it  has  been  greatly  injured  and 
wronged  in  its  credit,  business,  and  reputation;  that  by  said 
wrong  inflicted  on  it  by  defendant,  plaintiff's  credit  has  been 
impaired,  its  business  reputation  hurt,  and  as  a  consequence 
thereof  it  has  lost  many  of  its  customers,  and  has  been  unable 
to  obtain  the  credit  necessary  to  conduct  its  business  success- 
fully. Hence  plaintiff  avers  that  it  has  been  damaged  to  the 
extent  of  $75,000,  for  which  it  brings  this  suit." 

The  defendant  demurred  to  all  five  of  the  counts.  ''  The 
court  below  sustained  the  demurrer  to  the  last  four  of  the  counts, 
and  overrxded  it  as  to  the  first,  upon  which,  and  a  plea  to  it> 
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the  case  was  tried,  resulting  in  a  verdict  of  one  dollar  for  the 
plaintiff.  A  new  trial  having  been  refused,  an  appeal  in  the 
nature  of  a  writ  of  error  has  been  prosecuted  to  this  court  by 
the  plaintiff  below.  Many  errors  are  assigned  for  reversal  of 
the  cause. 

The  record  is  also  before  us  upon  a  writ  of  error  sued  out 
by  the  defendant  bank,  which  assigns  error  to  the  action  of  the 
trial  judge  in  overruling  its  demurrer  to  the  first  count. 

One  of  the  contentions  presented  by  the  demurrer  was  that 
all  the  counts  of  plaintiff's  declaration  were  laid  in  tort  to  re- 
cover damages  for  slander  to  the  reputation  and  credit  of  the 
plaintiff,  and  that  the  suit  was  barred  by  the  statute  of  limita- 
tions, of  six  months.  This  somewhat  novel  view  was  adopted  by 
the  trial  judge  as  to  the  last  four  counts,  and  as  to  them  this 
ground  of  demurrer  was  sustained,  but  overruled  as  to  the  first, 
the  court  holding,  as  we  assume,  that  this  count  was  one  ex  con- 
tractu. It  is  with  great  earnestness  argued  by  the  defendant 
bank  that  as  to  these  four  counts  this  is  a  sound  view,  and  that 
the  judgment  of  the  lower  court  in  this  regard  should  be  main- 
tained. 

The  statute  of  limitation  relied  on  by  the  demurrant  and  ap- 
plied by  the  trial  court  to  the  ®  counts  in  question  is  in  these 
words:  "Actions  for  slanderous  words  spoken  shall  be  com- 
menced within  six  months  after  the  words  spoken" :  Shannon's 
Code,  sec.  4468. 

It  would  seem  as  if  it  would  have  been  difficult  for  the  leg- 
islature to  choose  words  which  would  more  clearly  exclude  such 
an  action  as  the  present  one  from  the  operation  of  this  section, 
or  more  apt  to  embrace  alone  an  action  for  slander  as  this  of- 
fense is  defined  by  the  text-books,  the  reported  cases,  and  by 
standard  lexicographers,  both  law  and  literary.  All  these  sub- 
stantially agree  in  defining  slander  as  the  speaking  of  base  and 
defamatory  words  which  tend  to  the  prejudice  of  the  reputa- 
tion, office,  trade,  business,  or  means  of  getting  a  living  of  an- 
other: Cooley  on  Torts,  229,  235;  Newell  on  Slander  and  Libel, 
40;  Townshend  on  Slander  and  Libel,  sec.  3;  Rapalje's  Law 
Dictionary,  1198;  8  Bl.  183;  Pollard  v.  Lyon,  91  U.  S.  225; 
Harrison  v.  Burem,  1  Shannon's  Tenn.  Cas.  94;  Webster's  In- 
ternational Dictionary. 

But  it  is  urged  that  slander  may  be  perpetrated  by  an  act 
or  deed,  and  that  when  a  banker  wrongfully  rejects  his  deposit- 
or's check  as  is  charged  in  these  counts,  he  slanders  his  busi- 
ness reputation  and  credit  as  much  so  as  if  he  had  defamed  hia 
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in  uttered  words ;  that  in  such  case  it  is  the  "act  speaking,"  thua- 
bringing  the  case  within  the  terms  of  the  statute.  It  is  true 
we  often  say  "actions  speak,"  as  in  the  homely  adage,  •  "ac- 
tions speak  louder  than  words,"  but  this  is  a  mere  figure  of 
speech,  and  by  it  is  meant  that  the  acts  or  deeds  of  one  conyey 
to  others  more  distinct  impressions  than  mere  words,  and  fre- 
quently contradict  the  latter.  But  the  legislature  was  not,  in 
passing  this  statute,  refining  upon  the  term  "slander."  An  act 
may  in  the  sense  indicated  "speak,"  but  it  has  no  articulate 
voice,  and  it  is  the  slander  so  uttered — that  is  by  spoken  words 
— which  is  in  the  spirit  and  letter  of  this  section. 

We  have  examined  the  authorities  relied  on  by  demurrant  to 
sustain  the  trial  judge  in  the  conclusion  reached  by  him  that 
these  were  counts  in  slander  within  the  terms  of  this  section, 
and  by  it  barred  because  the  suit  was  brought  more  than  six 
months  after  the  utterance  of  the  slander,  and  we  can  discover 
in  them  no  support  for  the  contention  of  demurrant. 

Before  referring  to  them  it  is  well  to  say  that  in  none  of  the 
works  on  libel  and  slander  accessible  to  us  have  their  authors 
included  what  is  called  by  the  counsel  for  demurrant  slander  by 
deed  or  act;  slander  by  spoken  words  is  uniformly  the  subject 
of  their  text.  In  fact,  Mr.  Odgers,  in  the  introduction  to  his 
work  on  Libel  and  Slander,  page  7,  says:  "A  man's  reputation 
also  may  be  injured  by  the  deed  or  action  of  another,  without 
his  using  any  words,  and  for  which  injury  he  has  an  action  on 
the  case,  but  such  *®  cases  are  not  within  the  scope  of  the  pres- 
ent treatise."  Among  the  illustrations  of  such  an  actionable  in- 
jury, but  yet  outside  the  limits  of  a  work  on  slander,  the  au- 
thor gives  that  of  "a  banker  having  in  his  hands  sufficient  funds 
belonging  to  his  customer  and  dishonor  his  check."  Cited  to 
this  text  are  the  cases  of  Marzetti  v.  Williams,  1  Bam.  &  Adol. 
415,  and  EoUin  v.  Steward,  14  Com.  B.  595,  and  while  they 
support  it,  they  give  no  color  to  the  present  insistence  that  this 
act  of  the  banker  is  slander,  either  in  its  technical  or  common 
acceptation.  On  the  contrary,  Williams,  J.,  in  the  last-men- 
tioned case,  says  that  such  an  action  is  like  an  action  of  slander 
brought  by  a  tarader  as  such  for  an  imputation  of  insolvency,  so 
far  as  the  right  to  recover  in  damages  is  concerned,  thus  by  im- 
plication negativing  the  idea  that  it  was  an  action  of  slander. 

Upon  the  basis  of  the  analogy  thus  suggested  between  the 
two  actions,  as  to  the  right  and  measure  of  recovery  of  damages, 
rests  whatever  there  may  be  misleading  in  the  later  authorities. 
Mr.  Cooley,  in  his  work  on  Torts,  in  note  to  the  text  on  page 
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203,  says :  ''It  is  a  species  of  slander  of  credit  for  a  bank  to  re- 
fuse to  honor  the  check  of  his  customer  who  has  money  on  de- 
posit subject  to  call/'  citing  to  his  note  these  two  English  cases. 
This  is  also  true  as  to  a  foot  note  found  on  page  58  of  Town- 
fihend  on   Slander  and  Libel. 

**  The  only  case  which  the  industry  of  counsel  for  the  de- 
murrant has  been  able  to  bring  to  our  attention  which  gives 
-any  support  to  his  contention  is  that  of  Svendsen  v.  State  Bank, 
^4  Minn.  40,  58  Am.  St.  Rep.  623,  65  N.  W.  1086.  This,  like 
the  two  cases  already  referred  to,  was  an  action  by  a  trader 
against  a  bank  to  recover  damages  for  dishonoring  his  check 
when  it  had  ample  funds  of  the  depositor  to  meet  it  In  deal- 
ing with  the  question  of  the  right  to  substantial  damages,  the 
■court  said:  "The  case  of  Patterson  v.  Marine  Nat.  Bank,  130 
Pa.  St  419,  17  Am.  St  Rep.  778,  18  Atl.  632,  seems  to  place 
the  right  to  recover  more  than  nominal  damages  in  such  a  case 
on  the  ground  of  public  policy,  but  the  other  cases  place  it  rather 
on  the  ground  that  the  wrongful  act  of  the  banker  in  refusing 
to  honor  the  check  imputes  insolvency,  dishonesty,  or  bad  faith 
to  the  drawer  of  the  check,  and  has  the  effect  of  slandering  the 
trader  in  his  business.  To  refuse  to  honor  his  check  is  a  most 
•effectual  way  of  slandering  him  in  his  trade,  and  it  is  well  set- 
tled that  to  impute  insolvency  to  a  merchant  is  actionable  per 
«e,  and  general  damages  may  be  recovered  for  such  slander." 

It  is  apparent,  however,  that  the  court  was  not  treating  the 
case  in  hand  as  an  action  for  slander,  but  was  dealing  with  the 
act  of  the  bank  that  was  just  as  effectual  in  imputing  dishon- 
esty or  insolvency  to  its  customer  as  if  either  had  been  charged 
against  him  by  word  of  mouth,  and  **  in  the  analogy  between 
the  cases  found  a  ground  common  to  both  for  substantial  dam- 
ages. 

This  same  analogy  is  pointed  out  in  Schaffner  v.  Ehrman,  139 
lU.  109,  32  Am.  St  Rep.  192,  28  N.  E.  917,  Bank  of  Com- 
merce v.  Goos,  39  Neb.  437,  58  N.  W.  84,  and  Atlanta  Nat 
Bank  v.  Davis,  96  Ga.  334,  51  Am.  St  Rep.  139,  23  S.  E.  190. 
These  cases,  like  the  others,  are  dealing  with  the  question  of 
damages  properly  recoverable  upon  the  mere  averment,  without 
more,  that  the  plaintiff  was  a  trader,  and  all  agree  that  in 
such  a  case  he  should  be  awarded  temperate  but  substantial 
damages,  for  in  such  a  case  "it  is  as  in  cases  of  libel  and  slander, 
which  description  of  suit  it  closely  resembles,  inasmuch  as  it  is 
a  practical  slur  upon  the  plaintiff's  credit  and  repute  in  the 
business  world":  Atlanta  Nat  Bank  v.  Davis,  96  Ga.  334,  51 
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Am.  St.  Eep.  139,  23  S.  E.  190.  We  think  there  can  be  no 
doubt  the  trial  judge  fell  into  serious  error  in  treating  these 
counts  as  counts  in  slander,  and  holding  them  barred  by  the 
statute  of  limitation  of  six  months. 

He  was  equally  guilty  of  error  in  sustaining  the  defendant's 
first  ground  of  demurrer  to  the  second  count  of  the  declaration. 
This  count  has  already  been  set  out.  It  is  in  tort.  It  was  a 
<;ount  for  a  breach  of  duty  growing  out  of  the  implied  contract 
of  the  bank  to  honor  plaintiff's  checks  as  long  as  he  had  money 
to  his  credit.  It  was  a  count  ex  delicto:  Junker  v.  Fobes,  45 
Fed.  **  840.  It  alleged  that  plaintiff  was  a  trader,  and  as  such 
•engaged  "in  the  mercantile  or  commission  business  in  the  city 
of  Memphis,"  but,  as  may  be  seen,  avers  no  special  damage  as 
the  result  of  the  defendant's  wrongful  conduct.  The  ground 
of  demurrer  referred  to  is  that  its  failure  to  allege  special  dam- 
ages was  fatal. 

The  authorities  are  uniform  that  the  averment  that  "plaintiff 
is  a  trader"  is  sufficient,  and  he  is  entitled  in  such  a  case  to  re- 
cover substantial  damages,  though  special  damage  is  not  al- 
leged: Rollin  V.  Steward,  14  Com.  B.  595;  Patterson  v.  Marine 
Nat.  Bank,  130  Pa.  St.  419,  17  Am.  St  Eep.  778,  18  Atl.  632; 
Atlanta  Nat.  Bank  v.  Davis,  96  Ga.  334,  51  Am.  St.  Eep.  139, 
23  S.  E.  190.  And  in  Schaffner  v.  Ehrman,  139  111.  109,  32 
Am.  Si  Eep.  192,  28  N.  E.  917,  it  is  held  that  the  averment, 
""plaintiff  is  a  trader,"  supplies  the  lack  of  allegations  that  he 
suffered  special  damage,  or  that  the  defendant  acted  out  of 
malice  in  dishonoring  his  check. 

The  assignments  of  error  taken  by  plaintiff  below  to  the  ac- 
tion of  the  court  in  the  two  particulars  just  mentioned  are 
therefore  well  taken. 

Again,  the  trial  judge  was  in  error  in  sustaining  the  follow- 
ing ground  of  demurrer,  to  wit:  "The  defendant  demurs  for 
this:  The  plaintiff  fails  to  aver  that  the  bank  did  not  have  a 
lieu  on  said  moneys,  which  were  on  deposit  as  alleged,  for  an 
indebtedness  due  by  plaintiff  to  defendant."  It  is  clear  that  if 
such  lien  existed  it  was  a  matter  of  defense  to  be  brought  for- 
ward by  plea;  there  is  no  rule  of  correct  pleading  which  re- 
quired ^*  the  plaintiff  to  negative  it  in  its  declaration. 

Error  is  assigned  upon  the  action  of  the  trial  court  in  reject- 
ing the  testimony  of  one  John  Cousins  that  prior  to  the  dis- 
honor of  the  checks  in  question  he  frequently  induced  his 
patrons  to  send  their  cotton  to  the  house  of  plaintiff  in  error, 
but  that  after  this  time  he  ceased  to  do  so;  and  also  that  hav- 


864  American  State  Eepoets,  Vol.  80.  £Temi. 

ing  lost  confidence  in  plaintiff  in  error,  by  reason  of  this  di»- 
honor,  he  did  not  send  his  own  cotton. 

This  testimony  was  properly  rejected.  In  an  action  of  slander 
by  a  trader  for  defamatory  words  spoken  of  him  in  the  way  of 
his  trade,  no  averment  of  special  damage  is  necessary,  because 
the  words  are  actionable  per  se :  Bank  v.  Bowdre,  92  Tenn.  724, 
23  S.  W.  131;  and  in  the  absence  of  such  averment  evidence 
of  general  loss  of  business  is  always  admissible,  for  this  is  not 
special  damage.  But  the  plaintiff  cannot  show  that  particu- 
lar persons  have  ceased  to  deal  with  him,  unless  the  loss  of  their 
custom  is  set  out  in  the  pleadings  as  special  damage.  For  it 
is  right  that  the  defendant  should  be  furnished  with  their  names 
before  trial:  Odgers  on  Libel  and  Slander,  318;  Townshend  on 
Slander  and  Libel,  sec.  345.  There  is  such  analogy  between 
the  present  action  and  one  for  slander  of  a  trader,  that  it  ift 
evident  the  same  rule  is  applicable. 

On  the  other  hand,  the  testimony  of  Stratton,  **  the  secre- 
tary of  the  plaintiff  company,  showing  the  general  impairment 
of  the  credit  by  the  dishonor  of  these  checks,  was  within  the 
rule  of  competency,  and  was  improperly  excluded  from  the  jury. 

In  his  summary  of  the  material  points  which  the  plaintiff 
must  establish  in  order  to  recover,  the  court  said  to  the  jury: 
"It  [the  company]  must  satisfy  you  that  it  was  damaged  by 
the  refusal  of  the  bank  to  pay  its  checks,  and  how  it  was  dam- 
aged, and  the  amount  of  the  same,  where  it  was  subject  to 
definite  proof." 

This  was  error.  Having  averred  and  proved  that  it  was  & 
trader,  and  that  its  checks  were  dishonored  wrongfully  by  the 
bank,  the  law  conclusively  presumed  that  the  plaintiff  had  sus- 
tained damages,  which  it  was  the  duty  of  the  jury  under  proper 
instructions  to  fix:  Schaffner  v.  Ehrman,  139  111.  109,  32  Am. 
St.  Rep.  192,  28  N.  E.  917;  Bank  of  Commerce  v.  Goos,  39 
^eb.  437,  68  N.  W.  84;  Robin  v.  Steward,  14  Com.  B.  695; 
Bank  v.  Bowdre,  92  Tenn.  724,  23  S.  W.  131. 

The  trial  judge  was  also  in  error  in  the  following  instruction: 
"Under  the  law  of  this  case  the  only  damage  that  can  be  con- 
sidered by  the  jury  is  the  damage  to  the  credit  of  The  J.  M. 
James  Company  with  the  persons  or  corporations  to  whom  they 
gave  the  checks  as  established  by  the  evidence." 

It  is  evident  that  this  narrow  limitation  upon  the  right  of 
recovery  by  the  plaintiff  was  in  the  face  of  the  authorities  al- 
ready referred  to.  The  ***  rejection  by  a  bank  of  a  check 
drawn  upon  it  by  a  customer  brings  discredit  to  the  drawer. 
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not  only  with  the  person  presenting  it,  but  necessarily  with  all. 
persons  who  are  informed  of  the  fact.  And  if  this  customeir 
is  a  merchant  or  trader,  its  natural  effect  is  an  injury  to  hi» 
business  standing  as  far  as  the  knowledge  of  the  fact  extends^ 
for  which  he  is  entitled  to  substantial,  though  temperate,  dam- 
ages measured  by  all  the  facts  in  the  case. 

The  court  below  was  further  in  error  in  the  following  in- 
struction: '*If  the  evidence  establishes  the  fact  that  there  was- 
no  absolute  refusal  to  pay  said  checks,  but  only  a  request  for- 
delay  to  look  into  the  condition  of  The  J.  M.  James  Company'^ 
account,  you  will  determine  from  the  evidence  whether  the  re- 
quest was  reasonable  or  was  unreasonable,  under  the  facts  and 
circumstances  proven.    If  the  request  was  reasonable,  then  you. 
will  determine  whether  the  delay  was  reasonable  or  unreason- 
able.   If  you  find  it  to  be  reasonable,  then  there  can  be  no  re- 
covery in  this  case.     If  the  request  was  unreasonable,  or  the  de— 
lay  was  unreasonable  in  making  an  investigation  of  the  account . 
of  The  J.  M.  James  Company,  then  there  can  be  recovery  in  thi&^ 
case.'* 

Upon  this  record  it  was  the  duty  of  the  bank  to  honor  these - 
checks  on  presentation.  No  excuse  was  offered  in  the  court 
below  for  a  failure  to  do  so.  No  request  for  an  opportunity  t(y^' 
examine  ^'^  the  account  of  this  company  is  shown.  There  is 
no  pretense  that  time  was  needed  for  examination  of  the  ac- 
count. In  truth,  the  record  discloses  that  when  presented  to  the 
bank's  teller  he  was  at  once  informed  that  the  company  had  to  its 
credit  fimds  to  make  them  good.  In  view  of  these  facts,  and! 
the  additional  fact  that  they  were  paid  after  several  hours'  de- 
lay, this  instruction  could  not  have  been  otherwise  than  mislead- 
ing to  the  jury  and  prejudicial  to  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause- 
is  remanded. 


Itiabllity  of  Banks  for  not  Honorlnir  Olieeka.* 
Liability  to  Depositor.— The  principal  case  states  the  doctrtne  g«n> 
erally  recognized  by  the  authorities.  A  bank  is  obliged  to  pay  ther 
checks  of  a  depositor  so  long  as  It  has  In  its  possession  funds  of  hist 
Bufflclent  for  the  purpose  which  are  unencumbered,  and  If  the  bank: 
refuses  or  falls  to  do  so  without  sufficient  justification,  the  de- 
positor may  have  an  action  against  it  for  damages:  Mt  Sterling 
Nat.  Bank  v.  Green,  99  Ky.  262,  35  S.  W.  911;  Catizens'  Nat  Bank: 
V.  Importers'  etc  Bank,  119  N.  Y.  195,  23  N.  B.  540;  Citizens'  Nat. 
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Right  of  the  bolder  or  payee  of  a  check  to  bos  the  drawee  bank:  96  Am.  Deo.  1S2- 
185;  45  Am.  Rep.  855-357. 
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Bank  v.  Importers'  etc.  Bank,  44  Hun,  386;  Viets  v.  Union  Nat 
Bank.  101  N.  Y.  563,  54  Am.  Rep.  743,  5  N.  E.  457.  The  bank  in 
equally  liable,  although  the  refusal  to  pay  the  check  was  due  to  a 
mere  error  In  bookkeeping,  which  Is  liable  to  occur  in  any  bank 
and  cannot  be  wholly  avoided,  and  although  there  was  no  actual 
malice  or  express  Intention  to  Injure  the  depositor:  Schaffner  v. 
Ehrman,  139  111.  109,  32  Am.  St.  Rep.  192,  28  N.  E.  917.  The  rule 
holds  true,  notwithstanding  that  after  the  discovery  by  the  bank 
of  its  mistake  or  carelessness  it  made  every  effort  to  rectify  the 
*rror:  Schaffner  v.  Ehrman,  37  111.  App.  340;  affirmed  in  139  111. 
109,  32  Am.  St.  Rep.  192,  28  N.  E.  917.  In  Citizens'  Nat.  Bank  v. 
Importers'  etc.  Bank.  119  N.  Y.  195,  23  N.  E.  540,  the  bank  had 
paid  the  check  once  on  a  forged  Indorsement,  and  subsequently,  upon 
«  presentation  of  the  check  by  the  real  payee,  the  bank  refused  to 
pay  on  the  ground  that  it  had  already  paid  once.  But  the  court 
lield  the  rule  to  be  well  established  that  a  forged  Indorsement  did 
not  pass  title  to  commercial  paper,  negotiable  only  by  indorsement, 
and  that  payment  of  a  draft  so  affected  by  a  bank,  although  in 
good  faith,  was  no  payment  at  all  to  the  true  owner,  and  a  refusal 
to  pay  on  proper  Indorsement  operated  as  a  dishonor  of  the  de- 
positor's check,  for  which  he  could  have  his  action.  If  a  bank  ac- 
cepts a  check  drawn  on  It,  stamps  it  as  paid,  and  enters  the  amount 
to  the  credit  of  the  payee,  this  Is  a  payment  of  the  check,  and  the 
jwyee  Is  entitled  to  draw  checks  against  the  amount  credited  to 
him.  And  the  fact  that  the  bank  subsequently  fails  to  realize  upon 
the  check  so  deposited  does  not  excuse  the  bank  for  its  failure  or 
refusal  to  honor  the  depositor's  check,  which  Is  drawn  and  pre- 
fiented  before  the  dishonor  of  the  check  which  was  deposited: 
American  Ex.  Nat  Bank  v.  Gregg,  37  111.  App.  4^.  The  Judgment 
In  this  case  was  reversed  In  138  111.  596,  32  Am.  St.  Rep.  171,  28 
N.  E.  839,  but  the  soundness  of  this  doctrine  seems  not  to  have 
t>een  questioned.  The  same  principle  was  recognized  In  Kavanaugh 
V.  Bank,  59  Mo.  App.  540,  where  a  check  which  was  credited  to  the 
account  of  a  depositor  was  lost  and  had  not  been  collected  by  the 
bank  In  which  It  was  deposited.  No  steps,  however,  had  been 
taken  to  make  the  depositor  liable  as  an  Indorser,  and  the  court 
held  that  the  bank  was  liable  to  the  depositor  for  Its  refusal  to 
honor  his  check  drawn  against  the  amount  with  which  he  bad 
been  credited,  and  the  fact  that  the  deposited  check  had  been  lost 
and  not  collected  was  no  defense  to  the  bank.  Of  course,  if  the 
bank  has  a  lien  on  the  deposit.  It  would  not  be  liable  to  the  de- 
positor for  a  failure  to  honor  his  check:  Mt  Sterling  Nat  Bank  v. 
Oreen,  99  Ky.  262,  35  S.  W.  911.  When  a  bank  may  properly  re- 
fuse to  pay  a  check  will  be  considered  under  a  subsequent  heading. 
Upon  the  dishonor  of  his  check,  a  depositor  may  either  sue  in 
assumpsit  to  recover  the  amount  of  his  deposit  or  In  tort  for  the 
wrong  done  to  him:  First  Nat  Bank  v.  Shoemaker,  117  Pa.  St  94, 
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2  Am.  St.  Rep.  649,  11  Atl,  304.  He  Is  not  confined  to  a  suit  for 
bis  whole  deposit:  Citizens'  Nat.  Bank  v.  Importers'  etc.  Bank,  119 
N.  y.  195,  23  N.  E.  540.  In  a  tort  action  to  recover  for  the  injury- 
done  bim,  the  depositor  is  not  restricted  to  nominal  damages: 
Svendsen  v.  State  Bank,  64  Minn.  40,  58  Am.  St  Rep.  522,  65 
N.  W.  1086;  Atlanta  Nat.  Bank  v.  Davis,  96  Ga.  334,  51  Am.  St. 
Rep.  139,  23  S.  E.  190;  SchafEner  v.  Ehrman,  139  IlL  109,  32  Am.  St 
Rep.  192,  28  N.  E.  917. 

The  refusal  of  th«  bank  to  pay  a  check  when  the  depositor  has 
sufficient  funds  to  meet  It  amounts  to  a  slander  of  the  merchant 
or  trader  In  his  business,  and  he  Is  entitled  to  recover  general  com- 
pensatory damages:  Svendsen  v.  State  Bank,  64  Minn.  40,  58  Am. 
St.  Rep.  522.  65  N.  W.  1086;  Patterson  v.  Marine  Nat.  Bank,  130 
Pa.  St.  419,  17  Am.  St.  Rep.  778,  18  Atl.  632.  The  rule  is  frequenUy 
stated  to  be  that  the  depositor  is  entitled  to  recover  "temperate" 
damages:  Atlanta  Nat.  Bank  v.  Davis,  96  Ga.  334,  51  Am.  St  Rep. 
139,  23  S.  E.  190.  This  apparently  means  reasonable  damages  as 
distinguished  from  nominal  or  excessive  damages:  Rolin  v.  Stew- 
ard, 14  Com.  B.  595.  If  the  depositor  is  a  person  engaged  in  trade, 
he  may  recover  special  damages  without  proof  of  malice  or  any 
special  injury:  Schaffner  v.  Ehrman,  139  111.  109,  32  Am.  St  Rep. 
192,  28  N.  B.  917.  This  case  shows  that  a  single  refusal  to  pay  a 
•check  might,  and  frequently  does,  bring  ruin  upon  a  business  man, 
and  yet  it  is  impossible  to  prove  special  or  actual  damages.  That 
special  damages  need  not  be  proved,  see,  also.  First  Nat.  Bank  v. 
Railsback,  58  Neb.  248,  78  N.  W.  512;  Patterson  v.  Marine  Nat 
Bank,  130  Pa.  St.  419,  17  Am.  St  Rep.  778,  18  Atl.  632.  The  plain- 
tiff may  recover  for  the  loss  of  credit,  though  it  is  not  immediately 
<.*onnected  with  any  tangible  pecuniary  loss  of  which  it  was  the 
cause:  Patterson  v.  Marine  Nat  Bank,  130  Pa.  St  419,  17  Am.  St 
Rep.  778,  18  Atl.  632.  The  case  of  Burroughs  v.  Tradesman's  Nat 
Bank,  87  Hun,  6,  seems  to  hold  that  where  the  depositor  sues  as 
for  a  breach  of  contract,  and  the  proof  shows  that  the  dishonor  of 
the  check  was  occasioned  by  mistake  which  was  corrected  five  days 
later,  when  the  check  was  paid,  the  depositor  is  entitled  to  recover 
nominal  damages  only,  where  no  willful  act  is  charged  and  special 
damages  are  not  alleged.  And  Davis  v.  Standard  Nat.  Bank,  50 
App.  Div.  210,  63  N.  Y.  Supp.  764,  would  appear  to  hold  that  sub- 
stantial damages  for  loss  of  credit  can  be  recovered  only  when  the 
bank's  refusal  to  honor  checks  was  malicious  and  wiUfuL  While 
this  rule  may  be  correct  as  applied  to  an  action  on  the  contract,  it 
certainly  is  not  the  generally  recognized  doctrine  as  applied  to  a  tort 
action.  As  applied  to  a  trader,  the  law  presumes  that  damage  ha» 
resulte<l  if  the  bank  refuses  to  honor  his  check,  even  though  such 
refusal  was  due  solely  to  u  mistake  and  the  bank  made  every  effort 
to  rectify  the  mistake  after  it  was  discovered.  The  trader's  credit 
and  businefis  reputation  have  been  damaged,  and  perhaps  to  a  very 
large  extent  whether  the  check  is  subsequently  paid  or  not:  See 
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Schaffnfr  v.  Ehrman,  37  111.  App.  340;  affirmed  in  139  111.  109,  32 
Am.  St  Rep.  192,  28  N.  E.  917.  If,  in  Davis  v.  Standard  Nat  Bank, 
60  App.  DIv.  210,  63  N.  Y.  Supp.  764,  all  that  the  court  means  by 
malicious  and  -willful  Is  that  the  act  was  intentional  and  without 
Just  cause  or  excuse,  then  the  rule  Is  correct  for  even  the  refusal 
to  pay  a  check  due  to  mistake  Is  an  Intentional  dishonor  without 
just  excuse.  This  Is  recognized  by  the  Illinois  case  Just  cited. 
Malice,  however,  need  not  be  proved.  It  is  presumed  from  the  fact 
of  dishonor  without  legal  excuse.  Where  the  action  Is  in  tort,  and 
is  based  upon  a  malicious  and  wrongful  act  of  the  bank,  the  plain- 
tiff may  be  awarded  damages  for  the  mental  suffering  and  anxiety 
arising  from  the  fact  of  the  impairment  of  his  credit:  Davis  v. 
Standard  Nat  Bank,  50  App.  DIv.  210;  63  N.  T.  Supp.  764.  Though 
If  the  action  Is  on  contract  he  cannot  recover  for  Injuries  to  the 
feelings.  A  depositor  can  only  recover  for  the  damages  which  may 
reasonably  be  expected  to  arise  from  the  breach  of  the  contract  to 
honor  his  checks.  Hence,  where  after  the  dishonor  of  plaintiff's 
check  a  judgment  was  Immediately  entered  against  him  and  his 
entire  business  was  seized  by  the  sheriff,  this  could  not  be  deemed 
such  injury  as  would  naturally  arise  from  the  refusal  of  the  bank 
to  pay  the  plaintiff's  check  for  a  comparatively  small  amount,  and 
he  cannot  recover  for  such  Injury:  Brooke  v.  Tradesman's  Nat 
Bank,  69  Hun,  202;  23  N.  Y.  Supp.  802.  A  similar  rule  was  an- 
nounced In  Bank  of  CJommerce  v.  Goos,  39  Neb.  437,  58  N.  W.  84, 
where  the  depositor's  check  to  one  Rush  was  dishonored,  where- 
upon Rush  caused  the  depositor  to  be  arrested,  and  by  reason  of 
the  wide  publicity  of  the  arrest  his  business  was  very  greatly  dam- 
aged. The  court  held  that  the  prosecution  and  imprisonment  of 
the  depositor,  and  the  published  statements  in  relation  thereto  were 
not  the  natural  result  of  the  refusal  of  the  bank  to  honor  his  check, 
and  damages  resulting  therefrom  could  not  be  recovered  from  the 
bank. 

When  Bank  may  or  may  not  Refuse  to  Pay  CJiecks.— In  determining 
whether  a  bank  is  liable  for  dishonoring  a  check.  It  is  frequently 
necessary  to  ascertain  whether  the  bank  is  justified  in  refusing  pay- 
ment Nattirally,  if  there  are  no  funds  hi  the  bank  to  the  credit 
of  the  depositor  the  bank  need  not  honor  the  check.  The  rule  is 
equally  true  where  the  funds  are  Insufficient  to  pay  the  check  In 
full:  Coates  ▼.  Preston,  105  IlL  470.  The  bank  Is  ander  no  obliga- 
tion to  make  a  part  payment  on  the  check  to  the  amount  of  the 
funds  on  deposit:  Jacobson  v.  Bank  of  Ck>mmerce,  66  111.  App.  470; 
Harrington  v.  First  Nat  Bank,  85  IlL  App.  212;  Henderson  v.  United 
States  Nat  Bank,  59  Neb.  280,  80  N.  W.  898;  Lowenstein  v.  Bresler, 
109  Ala.  326,  19  South.  860.  A  payee  has  no  right  to  the  actual 
balance  on  deposit  to  the  credit  of  the  drawer  where  the  check  is 
for  a  larger  amount:  Dana  v.  Third  Nat  Bank,  13  Allen,  445,  90 
Am.  Deo.  216.  Even  where  a  bank  has  frequently  allowed  its 
depositor  to  overdraw  his  account  and    has  constantly  paid    such. 
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checks,  the  bank  is  under  no  obligation  to  continue  to  pay  them. 
In  the  absence  of  an  agreement  that  such  a  course  would  be  con- 
tinued: Schoonmaker  v.  Gilmore,  84  IlL  App.  17;  Springfield  Marine 
Bank  t.  Mitchell,  48  IlL  App.  486.  In  some  states  a  check  operates 
as  an  assignment  of  the  amount  named  In  the  check  to  the  payee; 
but  this  rule  has  no  application  where  the  check  Is  drawn  for  an 
amount  greater  than  the  sum  on  deposit  In  such  a  case  the  payee 
acquires  no  title  to  the  sum  actually  on  deposit:  Henderson  v. 
United  States  Nat.  Bank,  59  Neb.  280,  80  N.  W.  898;  Pabst  Brewing 
Co.  V.  Reeves,  42  111.  App.  154. 

As  a  general  rule,  a  bank  may  refuse  to  pay  the  checks  of  a 
depositor  where  at  the  time  of  presentation  the  depositor  owes  the 
bank  a  debt,  past  due,  larger  in  amount  than  the  sum  on  deposit: 
Mt.  Sterling  Nat  Bank  v.  Green,  99  Ky.  262,  35  S.  W.  911;  Schuler 
▼.  Laclede  Bank,  27  Fed.  424;  Ehlermann  v.  St  Louis  Nat  Bank, 
14  Mo.  App.  591;  Bank  v.  Brewing  Ck).,  50  Ohio  St  151,  40  Am.  St 
Rep.  660,  33  N.  B.  1054.  Indeed,  It  Is  not  requisite  that  the  amount 
due  the  bank  should  be  In  excess  of  the  amount  on  deposit.  If  the 
account  Is  past  due,  the  bank  may  treat  the  cross-demands  exist- 
ing between  them  as  compensated  so  far  as  they  equal  each  other, 
and  credit  the  demands  accordingly.  Then,  if  there  Is  not  a  suffi- 
cient balance  standing  to  the  credit  of  the  drawer  to  meet  his  check, 
payment  may  be  refused  for  want  of  funds:  Bank  v.  Brewing 
Co.,  50  Ohio  St  151,  40  Am.  St  Rep.  6G0,  33  N.  B.  1054.  If  the 
bank  has  a  right  to  appropriate  the  deposit  to  the  payment  of  the 
drawer's  debt  to  It,  and  to  refuse  payment  of  a  check,  Its  refusal 
to  honor  the  check  operates  as  an  appropriation  of  the  amount  on 
deposit  to  the  payment  of  the  debt:  Mt  Sterling  Nat  Bank  v.  Green, 
99  Ky.  262,  35  S.  W.  911.  There  are  circumstances  under  which  a 
bank  is  not  privileged  to  set  off  a  debt  due  It  against  the  balance 
on  deposit  and  refuse  to  pay  checks.  Thus,  where  the  bank  con- 
tracts to  pay  the  checks  drawn  by  a  firm  or  one  of  Its  members,  the 
bank  cannot,  In  violation  of  Its  agreement,  appropriate  a  deposit  to 
satisfy  the  individual  debt  of  one  of  the  partners:  Chaunte  Nat 
Bank  v.  Crowell,  6  Kan.  App.  533,  51  Pac.  575.  In  Louisiana  It 
seems  that  a  bank  cannot  apply  funds  on  deposit  to  the  payment  of 
a  debt  due  It  by  the  depositor,  without  the  special  assent  of  such 
depositor.  Consequently,  a  bank  cannot  refuse  to  apply  funds  on 
deposit  to  the  payment  of  a  check  simply  because  the  depositor  Is 
Indebted  to  the  bank  on  an  overdue  debt:  Gordon  v.  Muchler,  34  La. 
Ann.  604.  In  Simmons  etc.  Co.  v.  Bank,  41  S.  C.  177,  44  Am.  St  Rep. 
700,  19  S.  E.  502,  where  the  depositor  kept  two  accounts  at  a  bank, 
one  a  general  merchandise  account,  the  other  his  cotton  business  ac- 
count, and  notwithstanding  constant  balances  against  the  depositor 
on  the  cotton  account,  the  bank  had  long  continued  the  habit  of  pay- 
ing all  checks  drawn  on  the  merchandise  account.  It  was  held  that 
the  bank  could  not  without  previous  notice  to  the  depositor,  refuse 
payment  of  a  check  drawn  by  him  on  funds  to  his  credit  on  the 
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merchandise  account,  upon  the  ground  of  his  indebtedness  on  the 
cotton  account.  If  the  debt  of  the  depositor  is  not  yet  due,  the 
bank  has  no  right  to  appropriate  a  deposit  to  its  payment  and  to 
refuse  to  honor  a  check  on  this  account:  Zelle  v.  Gernmn  Sav.  Inst., 
4  Mo.  App.  401.  And  this  is  true  although  the  depositor  is  Insolvent 
and  the  bank  will  otherwise  lose  its  debt:  Merchants'  Nat.  Bank  v. 
Robinson,  97  Ky.  552,  31  S.  W.  136;  Columbia  Nat  Bank  v.  German 
Nat  Bank.  56  Neb.  803,  77  N.  W.  346;  Fourth  Nat.  Bank  v.  City  Nat. 
Bank,  68  111.  398.  When  a  bank  refuses  payment  of  a  check  be- 
cause the  depositor  has  no  funds,  there  is  no  presumption  that  the 
check  remains  outstanding  for  payment,  and  the  bank  is  under  no 
duty  to  reserve  from  a  future  deposit  an  amount  sufficient  to  satisfy 
It:  Gilliam  v.  Merchants'  Nat.  Bank,  70  IlL  App.  592. 

We  are  not  concerned  In  this  note  with  the  question  whether  the 
giving  of  a  check  operates  as  an  assignment  of  the  amount  of  the 
the  check  to  the  drawee.  This  has  been  fully  treated  in  19  Am.  St 
Rep.  609-612.  It  will  be  pertinent,  however,  to  call  attention  to  one 
or  two  results  which  flow  from  the  doctrine  that  a  check  operates 
as  an  assignment  of  a  deposit  to  the  extent  of  the  amount  named 
therein.  We  have  stated  the  general  rule  to  be  that  a  bank  may 
retain  the  amount  of  a  deposit  to  pay  a  past  due  debt  to  itself,  and 
refuse  to  honor  the  depositor's  check  on  this  account.  Where,  how- 
ever, the  check  operates  as  an  assignment  of  a  portion  of  the  deposit, 
and  the  check  is  presented  before  the  deposit  has  been  appropriated 
to  the  payment  of  the  debt  due  to  the  bank,  a  dififerent  rule  pre- 
vails. In  such  a  case  the  bank  cannot  refuse  to  pay  because  the 
drawer  owes  an  overdue  note.  Here  the  rights  of  innocent  third 
parties  have  intervened,  and  the  bank  must  honor  the  check:  Nib- 
lack  V.  Park  Nat.  Bank,  169  lU.  517,  61  Am.  St  Rep.  203,  48  N.  B. 
438;  Gordon  v.  Muchler,  34  La.  Ann.  604;  overniling  Case  v.  Hender- 
son, 23  La.  Ann,  49,  8  Am,  Rep.  500.  Another  result  of  this  doc- 
trine that  a  check  is  an  assignment  of  the  fund  on  deposit  Is  that 
the  drawer  cannot  stop  payment  thereof  after  It  has  passed  into  the 
hands  of  a  bona  fide  holder.  Upon  presentment  of  the  check  by 
such  a  holder  for  value,  the  amount  called  for  by  the  check  is  there- 
by absolutely  appropriated  to  the  holder.  If  the  drawer's  deposit  is 
sufficient,  and  the  bank  cannot  refuse  payment,  notwithstanding  the 
drawer's  orders  to  the  contrary:  Gage  Hotel  Co.  v.  Union  Nat  Bank, 
171  111.  531,  63  Am.  St.  Rep.  270,  49  N,  E,  420,  In  jurisdictions 
where  a  check  Is  not  an  assignment  of  the  deposit  this  would  not 
be  true,  a  depositor  being  at  liberty  to  stop  payment  on  his  checks 
if  he  desires,  and  an  order  from  the  drawer  not  to  pay  outstanding 
checks  which  may  be  presented  will  justify  the  bank  in  its  refusal 
to  pay  such  checks:  Dykers  v.  Leather  etc.  Bank,  11  Paige,  612, 

UnUUty  to  TloJder  of  Check.— The  authorities  are  divided  upon  the 
question  whether  a  bank  Is  liable  to  the  holder  of  a  check  upon  its 
rofusnl  to  pay  snch  check,  the  drawer  having  sufficient  funds  on 
deposit  with  which  to  meet  it    The  weight  of  authority,  perhaps.  Is 
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In  favor  of  the  doctrine  that  the  bank  is  not  liable  to  the  holder 
of  the  check,  there  being  no  privity  of  contract  between  the  holder 
and  the  bank.  Probably  the  leading  case  on  the  question  is  Bank 
of  the  Republic  v.  Millard,  10  Wall.  152,  which  has  been  repeatedly 
cited,  and  has  had  great  weight  In  establishing  the  doctrine.  The 
reason  for  the  rule  Is  so  well  stated  by  the  court  that  we  can  do 
no  better  than  to  quote  its  words:  "It  is  very  clear  that  he  [the 
holder]  can  sue  the  drawer  if  payment  Is  refused,  but  can  he  also, 
in  such  a  state  of  case,  sue  the  bank?  It  is  conceded  that  the  de- 
positor can  bring  assumpsit  for  the  breach  of  the  contract  to  honor 
his  checks,  and  if  the  holder  has  a  similar  right,  then  the  anomaly 
is  presented  of  a  right  of  action  upon  one  promise,  for  the  same 
thing,  existing  In  two  distinct  persons  at  the  same  time.  On  prin- 
ciple, there  can  be  no  foundation  for  an  action  on  the  part  of  the 
holder,  unless  there  Is  a  privity  of  contract  between  him  and  the 
bank.  How  can  there  be  such  a  privity  when  the  bank  owes  no 
duty,  and  Is  under  no  obligation  to  the  holder?  The  holder  takes  the 
check  on  the  credit  of  the  drawer  In  the  belief  that  he  has  funds 
to  meet  It.  but  In  no  sense  can  the  bank  be  said  to  be  connected 
with  the  transaction.  If  It  were  true  that  there  was  a  privity  of 
contract  between  the  banker  and  holder  when  the  check  was  given, 
the  bank  would  be  obliged  to  pay  the  check,  although  the  drawer, 
before  It  was  presented,  had  countermanded  it,  and  although  other 
checks,  drawn  after  It  was  issued,  but  before  payment  of  it  was 
demanded,  had  exhausted  the  funds  of  the  depositor.  If  such  a  re- 
sult should  follow  the  giving  of  checks,  it  is  easy  to  see  that  bankers 
would  be  compelled  to  abandon  altogether  the  business  of  keeping 
deposit  accounts  for  their  customers.  If,  then,  the  bank  did  not 
contract  with  the  holder  of  the  check  to  pay  It  at  the  time  It  was 
given,  how  can  it  be  said  that  it  owes  any  duty  to  the  holder  until 
the  check  Is  presented  and  accepted?  The  right  of  the  depositor,  as 
was  said  by  an  eminent  judge,  is  a  chose  in  action,  and  his  check 
does  not  transfer  the  debt,  or  give  a  lien  upon  it  to  a  third  person 
without  the  assent  of  the  depositary."  The  eminent  judge  here  re- 
ferred to  was  Judge  Gardiner,  who  seems  to  reach  a  similar  con- 
clusion in  Chapman  v.  White,  6  N.  Y.  412,  57  Am.  Dec.  464.  That  a 
bank  is  not  liable  to  the  holder  of  a  check  on  contract  for  a  part 
of  the  amount  deposited,  see  Carr  v.  National  Security  Bank,  lOT 
Mass.  45,  9  Am.  Rep.'C;  Colorado  Nat.  Bank  v.  Boettcher,  5  Colo. 
185,  40  Am.  Rep.  142;  Planters'  Bank  v.  Merritt,  7  Heisk.  177;  Hawes 
v.  BlackAveli,  107  N.  C.  19G,  22  Am.  St  Rep.  870,  12  S.  E.  245;  Satter- 
whlte  V.  Melczer  (Ariz.),  24  Pac.  184;  Aetna  Nat.  Bank  v.  Fourth  Nat. 
Banli,  46  N.  Y.  82,  7  Am.  Kep.  314;  First  Nat.  Bank  v.  Whitman,  94  U. 
S.  343.  The  bank  Is  not  liable  until  after  It  has  accepted  the  check: 
Northumberland  Bank  v.  McMichael,  106  Pa.  St  460,  51  Am.  Rep.  529; 
Boettcher  v.  Colorado  Nat  Bank,  15  Colo.  16,  24  Pac.  582;  Dickinson 
V.  Coates,  79  Mo.  251,  49  Am.  Rep.  228;  Dowell  v.  Banking  Assn., 
62  Mo.  App.  482.     Acceptance  is,  however,  a  question  of  fact:  North- 


•872  American  State  Eepoets,  Vol.  80.  [Tenn. 

.' timT.eriand  Bank  v.  McMichael,   lOG  Pa.  St  460,  51    Am.  Rep.  529. 
And  In  Saylor  v.  Bushong,  100  Pa,  St  23,  45  Am.  Rep.  353,  the 
<otirt  went  bo  far  as  to  hold    that    acceptance  might   be  implied 
from    tlie   circumstance   that   in    settling    the    drawer's    account 
the  drawees  retained  an  amount  sufficient  to  meet  an  outstand- 
ing check  drawn   In    favor  of    the    plaintiff.    The  fact  that  the 
-drawee  has  promised  the  drawer  of  the  check  to  accept  and  pay 
the  same  will  not  render  the  drawee  liable  to  the  holder,  unless  the 
latter  has  taken  the  check  on  the  faith  of   such  promise:  Carr  v. 
National  Security  Bank,   107  Mass.  45,  9  Am.  Rep.  6.    Knowledge 
<hat  checks  have  been  drawn  does  not  render  it  obligatory  upon 
•the  bank  to  retain  the  deposit  to  meet  them:  Attorney  General  v. 
-Continental  Life  Ins.  Ck).,  71  N.  Y.  325,  27  Am,  Rep.  55.    The  holder 
or  payee  of  the  check  cannot  maintain  a  suit  against  the  bank,  al- 
though there  stands  on  the  books  of  the  bank  to  the  credit  of  the 
drawer  a  sum  more  than  sufficient  to  meet  the  check:  Cincinnati 
*tc.  R.  R.  Co,  V.  Bank,  54  Ohio  St  60,  66  Am,  St  Rep,  700,  42  N.  B. 
^00;  Crevellng  v.  Bloomsbury  Nat  Bank,  46  N.  J.  L.  255,  50  Am. 
Rep.  417;  Moses  v.  Franklin  Bank,  34  Md.  574.    The  fact  that  a 
check  is  drawn  upon  a  public  depositary  by  an  officer  of  the  gov- 
ernment in  favor  of   a  public  creditor  does  not  alter  the  rule  and 
'  make  the  drawee  liable  to  the  holder  of  the  check:  Bank  of  the  Re- 
public V.  Millard,  10  Wall.  152.    In  some  of  the  states  the  authorities 
have  not  always  been  uniform,  the  courts  wavering  in  their  alle- 
giance to  one  rule  or  the  other.    Thus,  in  Missouri,  the  cases  of  Mc- 
Grade  v.  German  Sav.  Inst,  4  Mo.  App.  330,  Zelle  v.  German  Sav. 
Inst,  4  Mo.  App.  401,  Senter  v.  Continental  Bank,  7  Mo.  App.  532, 
and  State  Sav.  Assn.  v.  Boatmen's  Sav.  Bank,  11  Mo.  App.  292,  all 
.*eem  to  hold  clearly  that  the  holder  of  a  check  may  maintain  an 
action  against  a  bank  having  funds  of  the  drawer,  and  falling  to 
pay  on  presentment  and  demand.    It  was  not  until  Dickinson  v. 
Coates,  79  Mo.  251,  49  Am.  Rep.  228,  was  decided  that  these  earlier 
cases  were  expressly  overruled  and  the  doctrine  firmly  established 
that  under  ordinary  circumstances  the  holder  of  a  check  cannot  sue 
rthe  drawee  bank  upon  Its  refusal  to  pay  the  check. 

There  Is  almost  an  equal  array  of  authority  upon  the  side  that  a 
•check  bolder  may  sue  the  drawee  bank  if  It  refuses  to  honor  the 
check,  where  the  drawer,  at  the  time  the  check  was  presented,  had 
sufficient  funds  on  deposit  with  which  to  pay  the  check.  The  check 
meed  not  be  accepted  In  order  to  fix  the  liability  of  the  bank:  Sim- 
anons  Hardware  Co.  v.  Bank  of  Greenwood,  41  S.  0.  177,  44  Am.  St 
JRep.  700,  19  S.  E.  502;  Fogarties  v.  State  Bank,  12  Rich.  618,  78  Am. 
Dec.  468;  Roberts  v.  Oorbin,  26  Iowa,  315,  96  Am.  Dec.  146;  Fonner 
-V.  Smith,  81  Neb.  107,  28  Am.  St  Rep.  510,  47  N.  W.  632;  Munn  v. 
Burcb,  25  111.  35;  Gordon  v.  Muchler,  34  La.  Ann.  604;  Chaunte  Nat 
Bank  v.  Crowell,  6  Kan.  App.  533,  51  Pac.  676;  First  Nat  Bank  r. 
Jielth,  183  IlL  475,  66  N.  E.  179;  Lester  v.  Given,  8  Bush,  367. 
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The  bank  is  held  liable  upon  its  Implied  promise  to  pay  out  the 
deposits  upon  the  check  of  the  depositor.  Where  the  depositor  has 
indicated  by  his  check  the  person  to  whom  the  money  shall  be  paid, 
the  promise  of  the  bank  inures  to  the  benefit  of  the  person  thus  in- 
dicated, and  he  may  enforce  it:  Roberts  v.  Oorbin,  26  Iowa,  315.  96 
Am.  Dec.  146.  The  rule  was  thus  stated  in  Simmons  etc.  Co.  v.  Bank 
of  Greenwood.  41  S.  C.  177,  44  Am.  St  Rep.  700,  19  S.  E.  502:  "When 
a  bank  receives  the  money  of  a  depositor  and  places  the  amount  to 
the  credit  of  such  depositor  on  his  deposit  account,  the  implied  con- 
tract on  the  part  of  the  bank  is,  that  it  will  pay  all  checks  drawn 
by  the  depositor,  in  such  amounts  and  to  such  persons  as  may  be 
mentioned  in  such  checks,  as  long  as  there  remains  to  the  credit  of 
the  depositor  on  such  account  an  amount  suflScient  to  pay  such 
checks."  And  in  speaking  of  the  want  of  privity  between  the 
bolder  and  the  bank,  the  same  case  adds:  "It  is  an  entire  mistake 
to  say,  as  has  been  said  in  some  of  the  cases,  that  there  is  no  privity 
between  the  bank  and  the  holder  of  the  check,  for,  as  we  have  seen, 
the  contract  of  the  bank  is  to  pay  any  person  who  may  present  the 
check  of  the  depositor,  it  matters  not  who  he  may  be.  In  this  re- 
spect it  is  analogous  to  the  case  of  an  ordinary  promissory  note, 
payable  to  a  named  payee,  or  order;  what  particular  person  may, 
by  the  order  of  the  payee,  become  entitled  to  receive  the  money 
mentioned  in  the  note  may  not  be  known  to  either  maker  or  payee 
at  the  time  the  original  promise  was  made,  but  no  one  ever  sup- 
posed that  there  was  any  want  of  privity  by  reason  of  that  fact 
between  the  maker  of  the  note  and  the  person  to  whom  it  was  in- 
dorsed. So  here  the  promise  of  the  bank  is  to  pay  to  whoever  may 
be  named  in  the  check,  and,  therefore,  upon  the  breach  of  such 
promise  the  person  named  has  a  right  of  action  for  such  breach." 
In  Fonner  v.  Smith,  31  Neb.  107,  28  Am.  St.  Rep.  510,  47  N.  W.  G32, 
the  court,  while  adopting  the  rule  that  there  is  sufficient  privity  be- 
tween the  bank  and  the  holder  of  the  check  to  sustain  a  right  of 
action,  says  that  this  is  reaUy  immaterial  in  view  of  the  well-settled 
rule  that  a  third  party  may  sue  on  a  promise  made  on  sufficient 
■consideration  for  his  own  benefit,  though  it  be  made  to  another  and 
cot  to  himself.  This  woufd  seem  to  be  a  sufficiently  sound  basis 
upon  which  to  rest  the  right  of  a  holder  of  a  check  to  sue  the  bank 
on  which  it  is  drawn,  where  there  are  sufficient  funds  on  deposit. 
In  those  states  where  a  check  operates  as  an  assignment  of  the 
deposit  and  transfers  title  to  the  check  holder,  the  right  of  such 
holder  to  sue  the  bank  would  unquestionably  be  sustained:  Fonner 
V.  Smith,  31  Neb.  107,  28  Am.  St  Rep.  510,  47  N.  W.  632;  Munn  v. 
Burch,  25  111.  35;  First  Nat.  Bank  v.  Keith,  183  111.  475,  56  N.  E.  179. 
In  order  to  charge  the  bank  with  the  amount  named  in  the  check, 
there  must  be  funds  in  the  bank  at  the  time  the  check  is  presented: 
Bank  v.  Union  Trust  Co..  149  111.  343,  36  N.  E.  1020;  American  Ex- 
■change  Nat  Bank  v.  Chicago  Nat.  Bank.  131  111.  547,  22  N.  E.  523; 
Lester  v.  Given,  8  Bush,  3o7.    If,  at  the  time  a  check  is  drawn,  the 
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drawer  has  a  sufficient  deposit  to  meet  it,  and  the  bank  is  given 
notice  of  the  checli.  the  bank  must  hold  the  money  to  meet  the 
check,  and  the  bank  cannot,  after  such  notice,  pay  the  deposit  ta 
the  drawer:  Lester  v.  Given,  8  Bush.  357.  If,  however,  the  bank 
has  no  notice  of  the  existence  of  the  check,  it  may  rightfully  pay 
out  the  money  on  deposit,  and  is  not  liable  for  dishonoring  the 
check  when  It  Is  presented:  Bank  v.  Union  Trust  Co.,  149  111.  343, 
86  N.  E.  1029.  A  bank  cannot  inquire  into  the  legality  of  the  means 
by  which  the  drawer  obtained  his  funds,  and  for  this  reason  refuse 
to  honor  a  check,  where  there  are  funds  on  deposit  sulficient  to 
meet  the  check:  First  Nat  Bank  v.  Randall,  1  Tex.  App.  Cas. 
sec.  971.  And  where  there  is  no  defense  to  a  check  in  the  hands  of 
a  payee  the  fact  that  the  transfer  of  the  check  by  the  payee  to  a 
third  person  is  not  a  bona  tide  assignment  will  not  justify  the  bank 
In  refusing  to  pay  the  check  at  the  request  of  the  drawer,  and  such 
a  refusal  will  render  the  bank  liable  to  the  holder  of  the  check: 
First  Nat  Bank  v.  Keith,  183  111.  475,  56  N.  E.  179. 

If  a  payee  takes  a  check  knowing  that  the  depositor  has  no  funds 
in  the  bank,  he  cannot  recover  the  amount  from  the  bank,  not- 
withstanding the  bank  credited  him  with  the  amount.  This  does 
not  amount  to  payment,  and  the  holder  can  retain  no  credit  obtained 
by  his  fraud:  Petersen  v.  Union  Nat  Bank,  52  Pa,  St  206,  91  Am. 
Dec.  146.  Where  a  depositor  gives  a  check  on  a  bank  in  which  he 
has  funds,  and  afterward  makes  a  general  assignment  for  the  bene- 
fit of  his  creditors,  and  the  check  is  presented  for  payment  after 
such  assignment  is  made  and  payment  is  refused,  the  holder  can- 
not sue  the  bank  to  recover  the  amount  of  the  check,  although 
at  the  time  the  check  was  presented  for  payment  the  bank  did 
not  know  of  the  assignment  but  learned  of  it  before  making  pay- 
ment, and  for  that  reason  refused  to  pay  the  check:  Guthrie  Nat 
Bank  v.  Gill,  6  Okla.  560,  54  Pac.  434. 

A  distinction  seems  to  have  been  drawn  In  some  of  the  cases  be- 
tween a  check  for  an  entire  deposit  and  one  for  only  a  part  of  a 
deposit  as  affecting  the  right  of  a  holder  to  sue  the  bank.  Hence» 
In  some  of  the  jurisdictions  which  ordinarily  refuse  to  sustain  an 
action  by  the  holder  of  a  check  against  the  bank,  the  holder  is  held 
to  be  entitled  to  sue  where  the  check  covers  the  entire  amount  on 
deposit:  Dowell  v.  Banking  Assn.,  62  Mo.  App.  482;  Covert  v.  Rhodes, 
48  Ohio  St  73.  27  N.  E.  94;  Hawes  v.  Blackwell,  107  N.  C.  196.  22 
Am.  St.  Rep.  870,  12  S.  E.  245;  MandeviUe  v.  Welch,  5  Wheat  277; 
Kingman  v.  Perkins,  105  Mass.  Ill;  First  Nat  Bank  v.  Dubuque 
etc.  Ry.  Co.,  52  Iowa,  378,  35  Am.  Rep.  280.  The  reason  for  this 
holding  seems  to  be  that  the  check  having  been  made  for  the  entire 
deposit  operates  as  an  equitable  assignment  of  the  entire  debt  due 
from  the  bank  to  the  depositor:  Covert  v.  Rhodes,  48  Ohio  St  73, 
27  N.  B.  94;  Moore  v.  Davis.  57  Mich.  251,  23  N.  W.  800.  As  is  said 
In  Ilawes  v.  Blnckwell,  107  N.  C.  196,  22  Am.  St  Rep.  870,  12  S.  E. 
245;  "If  the  depositor  had  given  his  check  for  the  whole  of  hl». 
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deposit,  tlie  bolder  might  maintain  his  separate  action  against  the 
bnuk  if  it  refused  to  pay  the  same,  subject  to  its  rights  as  to  checlis 
on  the  deposit  paid  before  notice  of  such  check,  and  likewise  sub- 
ject to  its  rights  of  setoff.  This  Is  so,  because  the  check  for  the 
whole  deposit  would  be.  In  effect,  an  assignment  of  the  depositor's 
whole  debt  against  the  bank  to  the  holder  of  such  check.  He,  being 
the  real  owner  of  the  deposit — the  debt— might  sue  for  it  In  his  own 
name."  This  rule,  however.  Is  not  universally  recognized:  See  Chap- 
man V.  White,  6  N.  Y.  412,  57  Am.  Dec.  464;  Attorney  General  v. 
Conthiental  Life  Ins.  Co.,  71  N.  Y.  325,  27  Am.  Rep.  55. 

Under  a  previous  heading  we  have  seen  when  a  bank  may  prop- 
erly refuse  to  pay  a  check.  All  of  these  cases  are  authority  for  the 
rule  that  when  a  bank  has  lawfully  refused  to  honor  a  check,  it  is 
not  liable  to  the  holder  for  the  amount  named  therein. 


THOMPSON  V.  STATE. 
[105  Tenn.  177,  58  S.  W.  213.] 

INDICTMENT,  WHEN  CHARGES  BUT  ONE  OFFENSE.— 
AN  INDICTMENT  which  charges  the  defendants  with  making  a 
joint  and  unlawful  attempt  to  dispose  of  a  dead  human  body  for 
profit  charges  but  one  offense,  notwithstanding  it  states  a  failure 
to  bury  the  body  and  a  conspiracy  not  to  bury  It,  since  these  state- 
ments are  in  the  nature  of  a  description  or  inducement,  a  mere  nar- 
rative of  the  facts  leading  up  to  the  main  offense. 

CRIMINAL  LAW— SALE  OF  DEAD  HUMAN  BODIES.— The 
unauthorized  disposition  and  sale  of  the  dead  body  of  a  human 
being  for  gain  and  profit  is  a  common-law  misdemeanor  of  high 
grade,  and  malum  in  se. 

CRIMINAL  LAW— ATTEMPT  TO  SELL  DEAD  HUMAN 
BODY. — An  attempt  to  sell,  without  authority,  the  dead  body  of  a 
human  being  is  a  misdemeanor,  Indictable  and  punishable  at  common 
law. 

CRIMINAL  LAW  —  PRINCIPAL  AND  AGENT  — JOINT 
WRONGDOERS.— Where  a  principal  and  his  agent  participate  as 
such  In  the  commission  of  a  misdemeanor,  they  are  joint  principals, 
since  the  criminal  law  does  not  recognize  this  civil  relation. 

CRIMINAL  LAW-PUNISHMENT— FINE  AND  IMPRISON- 
MENT.—Where  an  offense  is  punishable  by  both  fine  and  imprison- 
ment, a  trial  judge  may,  after  a  jury  has  found  a  defendant  guilty 
and  assessed  a  fine  against  him,  superadd  imprisonment. 

CRIMINAL  LAW— JOINT  PRINCIPALS-PUNISHMENT.— 
Although  joint  actors  in  the  commission  of  a  crime  are  jointly  tried 
and  convicted,  each  may  be  separately  punished  as  if  he  had  com- 
mitted the  offense  alone  and  must  respond  in  full  to  his  own  separata 
sentence. 

John  T.  Moss  and  M.  B.  Norfleet,  for  Thompson. 

Attorney  General  Pickle,  for  the  state. 
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*"  CALDWELL,  J.  Frank  Thompson  and  E.  D.  Thomp- 
son are  under  conviction  for  a  joint  attempt  to  dispose  of  and 
sell  for  profit  and  gain  to  themselves  the  dead  body  of  Jennie 
McGuire,  a  pauper,  which  was  intrusted  to  them  for  burial ;  and 
the  punishment  assessed  against  each  of  them  is  a  fine  of  seven 
hundred  and  fifty  dollars  and  imprisonment  in  the  county  work- 
house for  the  period  of  eleven  months  and  twenty-nine  days. 

Having  appealed  in  error,  they  seek  a  reversal  for  numerous 
reasons,  assigned  by  their  counsel.  It  is  said,  in  the  first  place, 
that  the  indictment  ^'^^  charges  three  separate  offenses  in  one 
count:  1.  Failure  to  bury;  2.  Conspiracy  not  to  bury,  but  to 
sell;  3.  Attempt  to  sell;  and  hence,  that  the  motion  to  quash 
should  have  been  sustained  in  the  lower  court  and  should  now 
be  sustained  in  this  court. 

The  indictment  does  state  that  the  body  in  question  was  de- 
livered to  E.  D.  Thompson,  county  undertaker,  for  burial;  that 
he  and  Frank  Thompson  confederated  and  conspired  not  to 
bury,  but  to  dispose  of  it  for  profit  and  gain  to  themselves,  and 
that  thereupon  they  packed  it  in  a  trunk  and  shipped  it  away 
for  the  purpose  of  sale,  etc.,  yet  the  true  legal  import  of  the 
charge,  when  rightly  interpreted,  is  that  the  two  defendants 
made  a  joint  and  unlawful  attempt  to  dispose  of  the  body  for 
profit  and  gain  to  themselves;  that  is  the  real  gravamen  of  the 
state's  action,  so  to  speak,  the  other  parts  being  in  the  nature  of 
mere  description  or  inducement,  and  largely  unnecessary.  It 
is  an  indictment  on  the  facts  of  the  case,  with  some  superfluity 
of  narration.  The  statement  of  the  failure  to  bury  the  body 
is  not  to  be  taken  as  a  separate  and  distinct  charge,  but  rather 
as  a  mere  narrative  of  a  fact  leading  up  to  the  offense  of  shipping 
the  body  away  for  unauthorized  sale;  and  the  other  statement 
that  the  defendants  confederated  and  conspired  not  to  burj',  but 
to  sell,  the  body  is  only  an  over-formal  charge  of  joint  action  on 
****  their  part  in  the  attempted  sale,  and  not  an  independent 
charge  of  unlawful  conspiracy.  Then,  does  the  indictment,  so 
interpreted  and  limited,  charge  an  offense  cognizable  in  a  crim- 
inal court  ?  Confessedly,  we  are  without  a  statute  creating  such 
an  offense ;  hence,  unless  it  existed  at  common  law  or  can  prop- 
erly be  evolved  from  the  principles  of  the  common  law,  either  of 
which  would  be  sufficient,  it  does  not  exist  at  all. 

Civilized  countries  have  always  recognized  and  protected  aa 
sacred  the  right  to  Christian  burial  and  to  an  undisturbed  repose 
d  the  human  body  when  buried. 
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The  willful,  unlawful,  and  indecent  taking  and  carrying  away 
of  the  dead  body  of  an  unknown  person,  with  the  intent  to  sell 
and  dispose  of  the  same  for  gain  and  profit,  to  the  scandal  and 
disgrace  of  religion  and  in  contempt  of  the  laws  and  customi 
of  the  realm,  was  held  to  be  an  indictable  offense  in  Rex  v, 
Gilles,  1  Euss.  464;  Euss.  &  E.  366,  note.  And  the  disinter^ 
ment  of  the  body  of  a  human  being  for  the  purpose  of  dissection 
was  held  to  be  indictable  at  common  law  in  Eex  v.  Lynn,  2  Term 
Eep.  733;  1  Leach,  497,  and  in  Kanavan's  Case,  1  Me.  226. 
These  cases,  and  many  others  with  kindred  rulings,  are  cited  and 
more  elaborately  stated  on  pages  391  and  392  of  Eoscoe's  Crim- 
inal Evidence,  on  page  464  of  1  Eussell  on  Crimes,  and  in  note 
A,  42  L.  E.  A.  733.  One  of  the  other  ***^  cases  is  more  closely 
related  to  that  now  before  the  court.  Of  it  Eoscoe  says:  "In 
Regina  v.  Feist,  Dears.  &  B.  C.  C.  590,  27  L.  J.  M.  C.  164,  the 
defendant  was  the  master  of  a  workhouse,  and  had  lawful  pos- 
session of  the  bodies  of  deceased  paupers.  He  was  in  the  habit 
of  having  the  appearance  of  a  funeral  gone  through  with  a  view 
of  preventing  the  relatives  requiring  that  the  bodies  should  be 
buried  without  being  subject  to  anatomical  examination;  and 
the  jury  found  that  but  for  that  deception  the  relatives  would 
have  required  the  bodies  to  be  so  buried.  The  bodies,  instead 
of  being  buried,  as  was  supposed  by  the  relatives,  were  delivered 
to  a  hospital  for  the  purpose  of  undergoing  anatomical  exam- 
ination, and  for  this  service  the  master  received  from  the  hos- 
pital a  sum  of  money.  The  prisoner  was  found  guilty  of  an 
offense  at  common  law  in  disposing  of  a  body  for  dissection,'* 
but  the  appellate  court,  though  approving  that  finding,  held  that 
he  was  protected  by  statute:  Eoscoe's  Criminal  Evidence,  392. 

Bishop,  in  the  course  of  his  chapter  on  "Protection  to  the  Pub- 
lic Morals,  Eeligion,  and  Education,*'  employs  the  following  lan- 
guage, namely:  "Moreover,  as  tending  to  corrupt  the  public 
morals,  and  as  disturbing  the  sensibilities  of  the  people,  are  such 
acts  as  casting  the  dead  body  of  a  human  being  into  the  river 
without  the  rites  of  Christian  sepulture ;  the  stealing  of  a  corpse ; 
the  digging  of  it  up,  where  buried,  or  ^***  conveying  of  it  away 
from  the  burial  ground  for  sale  or  for  dissection;  and  the  sell- 
ing, for  dissection,  of  the  dead  body  of  a  person  capitally  con- 
ivicted  and  executed,  when  the  sentence  did  not  direct  such  dis- 
position of  it.  These  are  all  indictable  offenses  at  the  common 
law":  1  Bishop's  Criminal  Law,  sec.  950. 

It  is  broadly  stated  by  numerous  authorities  that  every  at- 
tempt to  commit  a  felony  or  a  misdemeanor,  whether  the  at- 
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tempted  offense  be  such  at  common  law  or  by  statute,  is  itself  a 
misdemeanor  at  common  law :  Clarke's  Criminal  Law,  104 ;  Ros- 
coe's  Criminal  Evidence,  282 ;  Bishop's  Criminal  Law,  sec.  683 ; 
1  Russell  on  Crimes,  47,  and  citations  by  all  of  them. 

Bishop  says,  however,  by  way  of  exception  or  qualification, 
that  "no  mere  attempt  to  commit  some  of  the  smaller  misde- 
meanors is  a  sufficient  dereliction  from  duty  to  be  indictable" 
(Bishop's  Criminal  Law,  sec.  684),  and  that  "some  offenses  can- 
not have  the  appendage  of  attempt  because  of  their  little  mag- 
nitude" :  Bishop's  Criminal  Law,  sec.  687. 

The  substance  of  the  rule  enunciated  in  the  second  edition  of 
8  American  and  English  Encyclopedia  of  Law,  pages  252, 
253,  is  that  an  attempt  to  commit  a  misdemeanor  is  not  indict- 
able at  common  law,  when  the  offense  attempted  is  merely  malum 
prohibitum,  but  only  when  it  is  malum  in  se,  and  that  some  mis- 
demeanors that  are  mala  in  se  *^  are  of  such  a  nature  as  not 
to  admit  of  indictable  attempts  to  commit  them. 

This  court  held,  in  Whitesides  v.  State,  11  Lea,  474,  that  an 
attempt  to  commit  a  misdemeanor  that  "is  purely  statutory"  is 
not  indictable  at  the  common  law. 

But  without  multiplying  citations  or  dwelling  further  upon 
the  contrariety  of  opinion  in  the  particulars  indicated,  it  may 
be  safely  stated  that  the  authorities  are  harmonious  on  the 
proposition  that  the  unauthorized  disposition  and  sale  of  the 
dead  body  of  a  human  being  for  gain  and  profit  is  a  common-law 
misdemeanor  of  high  grade,  and  malum  in  se,  and  that  an  un- 
successful attempt  to  commit  that  offense  is  itself  a  misdemeanor, 
indictable  and  punishable  at  the  common  law. 

It  follows,  therefore,  that  the  present  indictment,  which  charges 
euch  attempt,  and  that  only,  is  good,  and  that  the  motion  to 
quash  was  properly  overruled. 

The  other  objections  urged  against  the  judgment  below  do 
not  require  elaborate  consideration.  Of  those  directed  against 
the  court's  rulings  as  to  the  admissibility  of  certain  evidence  and 
against  the  charge  to  the  jury,  it  is  sufficient  to  say,  generally, 
that  none  of  them  present  any  reversible  error. 

The  evidence  of  guilt  on  the  part  of  each  defendant  is  plenary. 
It  shows  that  Jennie  McGuire,  a  white  woman  and  pauper,  died 
in  the  ****  poorhouse  of  Shelby  county,  Tennessee;  that  after 
suitable  preparation  her  dead  body  was,  by  direction  of  the  su- 
perintendent of  that  institution,  delivered  to  the  defendant,  B. 
D.  Thompson,  as  county  undertaker,  for  burial;  that  thereafter 
he  and  the  other  defendant,  Frank  Thompson,  who  was  in  his 
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employment,  placed  the  body  in  a  short  metal  box,  which,  after 
sealing,  they  put  in  a  trunk;  that  this  trunk,  when  securely 
locked,  and  three  others,  each  containing  the  dead  body  of  a 
negro,  similarly  packed,  were  by  them  shipped  to  St.  Louis, 
Missouri,  where  the  defendant,  Frank  Thompson,  was  appre- 
hended by  oflBcers  of  the  law  with  the  four  trunks  and  their  con- 
tents in  his  charge,  and  whence  they  were  to  be  transported,  at 
liis  instance,  to  Keokuk,  Iowa,  under  a  fictitious  name,  but  in  fact 
for  a  certain  person  of  that  city  who  was  to  pay  fifty  dollars  for 
each  of  the  four  bodies  for  purposes  of  dissection. 

The  defendants  are  not  protected  by  chapter  206  of  the  acts 
of  1899,  which  provides  for  the  disposition  of  certain  unclaimed 
bodies,  because  they  made  no  effort  to  comply  with  the  require- 
ments of  that  act,  but  pursued  their  own  course  without  refer- 
■ence  to  it.  They  are  equally  without  the  protection  of  the  last 
■clause  of  section  6775  of  Shannon's  Code,  which  authorizes  dis- 
«ection  '^by  consent  of  relatives,''  for  they  had  no  such  consent 
The  only  surviving  relative  of  Jennie  McGuire,  so  far  as  known, 
was  a  brother  residing  *®*  in  another  state,  and  he  seems  to 
have  been  entirely  ignorant  of  her  death  until  after  her  body 
had  been  taken  to  St.  Louis.  The  only  authority  the  defendants 
had  in  respect  of  this  body  was  to  give  it  decent  burial ;  and  that 
■authority  was  violated  in  the  manner  already  stated,  and  that, 
too,  long  after  E.  D.  Thompson  had  been  admonished  by  a 
proper  representative  of  the  county  that  he  had  no  right  to  sell 
for  dissection  bodies  intrusted  to  him  for  burial. 

It  is  of  no  legal  consequence  that  Frank  Thompson  may  have 
been  but  an  employe  of  his  codefendant,  nor  that  one  of  them 
may  have  done  more  than  the  other  in  unlawful  effort  to  dis- 
pose of  and  sell  this  body,  since  the  criminal  law  does  not  recog- 
nize the  civil  relation  of  principal  and  agent,  and  treats  all  par- 
ticipants in  the  commission  of  misdemeanor  as  joint  principals: 
Atkins  V.  State,  95  Tenn.  474,  32  S.  W.  391 ;  Whitesides  v.  State, 
11  Lea,  475. 

The  offense  of  which  the  defendants  have  been  convicted  is 
punishable  by  both  fine  and  imprisonment,  <»  by  either  (1 
Bishop's  Criminal  Law,  sec.  719),  and  after  the  jury  had  found 
them  guilty  and  assessed  a  fine  against  them,  it  was  within  the 
province  of  the  trial  judge,  in  the  exercise  of  a  sound  discretion, 
to  superadd  imprisonment  as  he  did. 

Though  joint  actors  in  the  commission  of  the  same  offense, 
and  jointly  tried  and  convicted,  it  ^®*  was  proper  that  punish- 
ment be  inflicted  upon  the  defendants  separately,  as  if  each  had 
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eommitted  the  offense  alone  (1  Bishop's  Criminal  Law,  sec. 
732) ;  and  each  is  bound  to  respond  in  full  to  his  own  separata 
sentence,  satisfaction,  in  whole  or  in  part,  of  that  against  one 
of  them  not  satisfying  that  against  the  other  one  in  any  sense 
or  to  any  extent. 

Let  the  judgment  be  affirmed. 


SELLING  OR    DISPOSING  OP    A    DEAD    BODY  for  gain  or 

profit  is  a  misdemeanor  at  the  common  law  and  Indictable:  See  the 
monographic  note  to  Wynlioop  v.  Wynkoop,  82  Am.  Dec.  515.  Con- 
sult, also,  the  extended  note  to  Keyes  y.  Koukel,  76  Am.  St  Rep. 
426. 


NEW  MEMPHIS  GASLIGHT  COMPANY  CASES. 
[105  Tenn.  268,  60  S.  W.  206.] 

CORPORATIONS— DEED,  WHEN  EXECUTED  BY.— A  deed 
is  executed  by  a  corporation  and  is  not  the  mere  act  of  Its  officers, 
where  the  Instrument  on  its  face  purports  to  be  the  deed  of  the 
corporation,  and  the  in  testimonium  clause  recites  that  the  company 
has  caused  its  corporate  seal  to  be  attached  and  the  deed  to  be 
signed  by  Its  president  and  secretary,  and  the  corporate  seal  Is  In 
fact  attached,  and  the  president  and  secretary  have  signed  in  their 
official  capacities. 

TRUST  DEEDS— GRANTOR  RESERVING  RIGHT  TO  SELL 
—WHETHER  VITIATE  DEED.— A  mortgage  or  trust  deed  which 
reserves  t»  the  mortgagor  the  right  to  sell  or  exchange  the  property 
covered  by  the  conveyance  when  deemed  expedient  is  not  vitiated 
by  such  reservation,  since  this  power  does  not  Involve  the  power  to 
convey,  which  is  alone  in  the  trustee,  and  a  complete  conveyance 
can  be  made  only  by  the  trustee  and  for  the  purposes  of  the  trust. 

CONTRACTS— CONSTRUCTION.— Written  contracts  should 
be  construed  so  as  to  give  them  operative  effect  rather  than  to 
destroy  them. 

COLLATERAL  SECURITY,  HOLDER  OP  PROPERTY  FOR. 
pne  who  loans  money  to  a  corporation  and  receives  Its  bonds  a* 
collateral  security  is  a  holder  of  such  iKjnds  for  value  in  due  course 
of  trade,  and  as  such  entitled  to  protection. 

CORPORATIONS  —  BONDS  —  BONA  FIDE  HOLDER  — 
SURETY.— A  surety  who  pays  the  debt  of  a  corporation,  and  re- 
ceives the  note  of  the  corporation  for  the  amount  so  paid  secured  by 
a  pledge  of  bonds  of  the  corporation,  is  a  bona  fide  holder  for  value 
of  such  bonds,  and  as  such  entitled  to  protection. 

CORPORATIONS— BONDS— PLEDGE  OF,  BY  DIRECTORS. 
Directors  of  a  corporation  have  power  both  to  pledge  and  to  sell 
bonds,  which  are  Issued  to  pay  a  floating  Indebtedness  for  Improve- 
ments, and  to  make  new  Improvements,  and  to  retire  a  previous 
bond  Issue,  where  such  directors  ai^  authorized  by  a  vote  of  the 
stockholders  to  use  the  bonds  in  such  manner  as  in  their  discretlcm 
and  Judgment  Is  deemed  best 
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CORPORATIONS— PLEDGE  OF  BONDS  TO  SECURE  DEBT* 
ON  WHICH  DIRECTOR  IS  LIABLE.— Directors  of  a  corporation-- 
are  not  disqualified  from  voting  to  apply  corporate  bonds  to  secure- 
debts  of  the  corporation  upon  which  they  are  liable,  or  which  are- 
held  by  corporations  In  which  they  are  interested,  especially  where- 
they  are  in  effect  authorized  so  to  do  by  a  vote  of  the  stockholders.  - 

CORPORATIONS— DIRECTORS  DEALING  WITH— SECUR- 
ING THEMSELVES.— A  director  is  not  forbidden,  by  reason  of  his 
position,  from  dealing  with  the  corporation.  Hence,  where  the  cor- 
poration is  a  going  concern,  continuing  and  expecting  to  continue 
business,  a  director  may  secure  indemnity  from  it  against  possible- 
loss  from  accommodation  indorsements  he  has  made  for  it. 

CORPORATIONS— DIRECTORS  DEALING  WITH,  CLOSE- 
LY SCRUTINIZED.— All  transactions  between  a  corporation  and  it» 
directors,  whereby  the  latter  secure  benefits,  are  closely  scrutinized 
by  the  court,  and  must  be  shown  to  be  characterized  by  the  utmost, 
good  faith. 

CORPORATIONS  — INSOLVENT  — TRUST  FUND  DOC- 
TRINE.—The  doctrine  that  the  assets  of  an  insolvent  coi-poratlon.' 
are  a  trust  fund  for  the  benefit  of  creditors  will  not  be  applied  sov 
as  to  invalidate  a  pledge  of  corporate  bonds,  and  the  corporation  will  . 
not  be  declared  Insolvent,  where  the  bill  which  contains  such  a 
prayer  alleges,  and  the  evidence  shows,  that  the  corporation  was 
solvent  at  the  time  the  bonds  were  pledged,  and  would  have  coa- 
tiuued  a  solvent  and  going  concern  but  for  unforeseen  events. 

CORPORATIONS— SALE  OF  ALL  OF  THE  PROPERTY 
UNDER  MORTGAGE.— A  sale  of  the  entire  property  of  a  corpora- 
tion under  a  mortgage  foreclosure  will  not  be  set  aside  on  the 
ground  that  the  directors  in  bad  faith  united  with  others  in  pur- 
chasing at  a  greatly  reduced  price,  where  the  sale  was  fair,  open^ 
and  public,  the  directors  were  creditors  of  the  cori)oration,  and  the 
sale  was  forced  by  other  creditors  and  bondholders  of  the  corpora- 
tion. 

CORPORATIONS— SALE  OF  PROPERTY— PURCHASE  BY 
DIRECTORS.— A  director  who  in  good  faith  loans  his  credit  to  the- 
corporation  and  takes  its  bonds  as  indemnity  acquires  the  same 
right  as  any  other  mortgagee  to  protect  himself,  even  to  the  extent- 
of  being  a  purchaser  at  a  foreclosure  sale,  which  is  rendered  inevi- 
table through  no  fault  of  his. 

MECHANIC'S  LIEN  —  MORTGAGE  —  PRIORITIES.—  The 
rights  of  the  holder  of  a  mechanic's  lien  are  inferior  to  the  rights  of 
a  purchaser  under  a  mortgage,  where  the  materials  were  not  fur- 
nished until  after  the  registration  of  the  mortgage,  and  without 
notice  to  the  mortgagee,  though  the  contract  to  furnish  the  mate- 
rials antedated  the  mortgage. 

PLEADING— CROSS-BILL.— There  is  no  occasion  for  filing: ». 
cross-bill,  and  it  may  be  dismissed  where  the  relief  prayed  for  eai^ 
.  be  properly  granted  under  the  answer  to  the  original  bill 

ATTORNEYS  AT  LAW— FEES— LIEN  FOR.— An  attorney  at" 
law  who  has  rendered  valuable  services  to  his  client  is  not  entitled, 
to  have  a  lien  declared  for  compensation  for  such  services,  where 
there  is  no  fund  under  the  control  of  the  court  upon  which  It  could 
fix  a  lien,  and  no  adverse  parties  against  whom  a  decree  in  hise- 
favor  could  be  rendered. 

T.  D.  YouBg,  Carroll,  McKellab  &  BuUington,  and  Turley 
&  Turley,  for  Rawlins. 
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B.  W.  Hirsh,  W.  W.  McDowell,  T.  K.  Riddick,  Scruggs  & 
J^oseborough,  and  Metcalf  &  Metcalf,  for  the  gaslight  company. 

■'"'*  BEARD,  J.  The  Memphis  Gaslight  Company  was  a  cor- 
poration organized  under  the  laws  of  this  state  for  the  purpose 
of  manufacturing  and  furnishing  gas  to  the  city  and  citizens  of 
Memphis. 

On  the  first  day  of  April,  1873,  a  trust  deed  *''*  conveying 
«ll  of  its  property,  rights,  and  franchises  was  made  by  the  cor- 
poration to  S.  P.  Read,  as  trustee,  to  secure  the  payment  of 
^240,000  of  its  bonds,  payable  to  bearer  in  the  city  of  New 
York,  each  bond  having  attached  interest  coupons  falling  due 
eemi-annually ;  these  bonds  are  still  outstanding.     For  many 
years  the  company  was  very  successful,  paying  large  dividends 
to  its  stockholders,  in  addition  to  meeting  the  interest  on  ite 
ibonds,  but  in  the  course  of  time  another  gas  company  was  organ- 
'ized  in  Memphis,  and  a  fierce  competition  for  patronage  at  once 
ensued.     In  order  to  compete  with  its  rival,  equipped  with  mod- 
em economic  appliances,  as  well  as  to  replace  with  new  machin- 
ery that  which  from  the  wear  and  tear  of  years  had  degenerated, 
;in  1891  and  the  early  part  of  1892,  the  Memphis  Gaslight  Com- 
rpany  found  it  necessary  to  expend  large  sums  of  money  for  bet- 
terments.    In  making  these  a  floating  debt  of  about  $135,000 
was  created,  and  yet  it  became  apparent  to  all  interested  in  the 
•  company  that  all  needed  improvements  were  not  made,  and  to 
complete  these  at  least  $25,000  more  would  be  required.     This 
-debt  already  existing  taxed  the  credit  of  the  company,  and  was 
.«  burden  upon  some  of  its  directors,  who  had  loaned  their  names 
to  give  additional  strength  to  the  paper  of  the  corporation  issued 
by  it  to  carry  on  these  improvements.     In  view  of  this  condition 
the  stockholders  convened,  according  to  a  call  properly  made 
^''^  on  the  30th  of  June,  1892,  when  it  was  by  them  resolved  to 
issue  new  coupon  bonds  of  the  company  to  the  amount  of  $400,- 
•<O00,  to  run  for  thirty  years,  secured  by  a  mortgage  on  all  the 
property  of  the  company,  all  the  details  of  the  making  and 
the  issuance  of  these  bonds  to  be  left  to  the  discretion  of  ite 
/  board  of  directors.     At  a  meeting  of  the  board  on  the  8th  of 
I    July,  1892,  in  pursuance  of  the  authority  thus  conferred,  it  was 
I    resolved  that  there  should  be  issued  four  hundred  bonds  of  the 
denomination  of  $1,000  each,  to  be  dated  July  1,  1892,  payable 
to  bearer,  in  gold  coin  of  the  United  States  of  standard  fineness, 
.thirty  years  after  date,  bearing  interest  at  six  per  centum  per 
«nnum,  with  coupons  for  such  interest  attached  payable  July 
J4Bt  and  January  Ist  of  each  successive  year,  and  to  secure  these 
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that  a  trust  deed  conveying  all  of  the  franchises  and  property  of 
the  company  should  be  executed  to  the  Manhattan  Savings  Bank 
and  Trust  Company,  of  Memphis,  as  trustee ;  and  that  the  trust 
4eed  should  provide  for  foreclosure  upon  default  in  the  payment 
of  interest. 

At  a  meeting  of  the  board  on  the  30th  of  July,  1892,  it  was 
resolved  that  of  this  issue  of  bonds  only  $16Q,000  should  be  im- 
mediately used,  and  a  committee  was  appointed  to  set  forth  the 
needs  of  the  company  and  to  urge  upon  its  stockholders  to  come 
to  its  aid  by  purchasing  these  *''*  bends;  the  balance  of  the 
issue  ($240,000)  was  to  remain  under  the  control  of  the  com- 
pany, to  be  used  alone  in  retiring  those  secured  by  the  trust  deed 
^f  1873. 

The  effort  to  sell  the  $160,000  of  the  bonds  failed,  save  to  a 
limited  amount,  so  under  the  authority  of  the  board  of  directors 
those  not  sold  were  used  as  collateral  security  for  the  paper  of 
the  company,  which,  as  before  stated,  had  been  used  to  raise 
money  for  betterments.  On  some  of  this  paper  Napoleon  Hill, 
T.  E.  Riddick,  J.  W.  Bailey,  R.  D.  Frayser,  and  N.  M.  Jones, 
directors  of  the  company,  were  accommodation  indorsers,  and  a 
part  was  outstanding  without  indorsers  or  other  security. 

The  notes  indorsed  by  Hill,  Riddick,  and  Bailey  at  maturity 
were  taken  up  by  them,  and  they  received  from  the  holder  the 
bonds  which  had  been  pledged  by  the  company  for  their  security, 
or  else,  each  taking  a  note  for  the  amount  of  his  payment  from 
the  company,  at  the  same  time  received  bonds  as  collateral.  In 
this  way  Hill,  on  the  payment  of  $5,000,  received  $6,000  in 
amount  of  bonds,  and  Riddick  and  Bailey  each  received  $3,000 
par  value  of  bonds  for  a  payment  of  $3,000  made  by  them  re- 
spectively. These  parties,  as  did  others  holding  the  notes  of  the 
company  thus  secured,  in  pursuance  of  power  given  in  these 
notes,  upon  their  maturity  and  nonpayraent,  ^'^'^  sold  the  bonds, 
and  in  each  case  the  holder  became  the  purchaser. 

Disappointed  in  various  efforts  to  relieve  itself,  the  company 
finally  defaulted  in  the  payment  of  the  interest  on  these  bonds, 
and  upon  a  demand  made  by  some  of  the  holders,  the  trustee 
named  in  the  second  trust  deed  took  possession  of  all  the  prop- 
erties of  the  company,  and,  after  due  advertisement,  made  pub- 
lic sale  of  the  same.  At  this  sale  the  holders  of  these  bonds 
became  the  purchasers  at  the  sum  of  $125,000.  Among  these 
purchasers  were  Hill,  Riddick,  and  Bailey.  Soon  after  their 
purchase,  the  parties  buying,  having  received  a  deed  from  the 
trustee,  organized  the  New  Memphis  Gaslight    Company,  and 
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there  was  transferred  to  it  all  the    properties  so  acquired  by 
them. 

These  transactions  are  impeached  in  the  several  consolidated 
suits  entitled  above.  The  bill  of  Mary  Eawlings  is  that  of  a 
stockholder  of  the  Memphis  Gaslight  Company,  and  has  for  its 
object  a  cancellation  of  the  two  deeds  of  trust  executed  by  that 
company  hereinbefore  mentioned,  as  well  as  the  deed  from  the 
trustee,  the  Manhattan  Savings  Bank  and  Trust  Company,  to 
the  purchasers  at  the  trustee's  sale,  and  the  conveyance  after- 
ward made  by  which  the  property  passed  to  the  New  Memphis 
Gaslight  Company.  Hunt  Brothers  and  Miss  Anne  Pritchard, 
executrix,  judgment  creditors  of  the  Memphis  Gaslight  Com- 
pany, filed  their  ^'^^  respective  bills  in  the  chancery  court  of 
Shelby  against  the  same,  or  many  of  the  same,  defendants,  as 
those  to  the  bill  of  Mary  Rawlings,  seeking  relief  against  these 
same  conveyances  on  much  the  same  grounds  as  are  alleged  in 
that  bill.  The  bills  of  the  Laclede  Fire  Brick  Manufacturing 
Company  and  of  the  Christopher  Simpson  Architectural  Iron 
Works  were  filed  to  enforce  mechanics  and  materialmen's  liens 
for  work  and  labor  done  and  machinery  furnished  to  the  Mem- 
phis Gaslight  Company  on  contracts  made  with  it  before  the 
foreclosure  sale  already  referred  to,  and,  as  does  the  Rawlings 
bill,  they  assail  the  various  conveyances  and  transactions  here- 
inbefore set  out,  and  assert  liens  in  favor  of  the  respective  claim- 
ants on  the  property  of  that  company. 

The  bill  of  Mary  Eawlings  was  amended  so  as  to  make  more 
specific  its  various  charges.  In  this  amendment  it  is  averred 
that  the  first  mortgage  was  void  because  it  was  not  signed  by 
the  Memphis  Gaslight  Company  nor  sealed  with  its  seal,  and, 
further,  because  the  company  had  no  power,  under  its  charter, 
to  execute  the  mortgage.  It  was  also  averred  that  the  bonds 
secured  by  this  mortgage  were  void,  because  they  were  used  to 
purchase  the  property,  rights,  privileges,  and  franchises  of  a 
competing  gas  company,  and,  further,  because  the  bonds  were 
tainted  with  usury,  having  been  made  payable  in  New  York 
for  the  "'^'^  purpose  of  avoiding  the  usury  laws  of  the  state  of 
Tennessee. 

,  Again,  it  was  averred :  "That  said  second  mortgage  is  void  for 
the  reason  that:  1.  Said  Memphis  Gaslight  Company  had  no 
power,  under  its  charter,  to  execute  same ;  2.  Because  said  bonds, 
contrary  to  law,  and  contrary  to  any  authority  in  said  officers 
to  execute  the  same,  provide  for  their  payment  in  gold  coin  of 
the  United  States  of  the  then  weight  and  fineness  of  the  same;. 
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3.  Because  said  company  undertakes  to  and  does  mortgage  its 
right  and  franchise  to  exist  as  a  corporation ;  and  4.  Because  it 
mortgages  or  undertakes  to  mortgage  its  income." 

Continuing,  the  bill  alleges :  "That  said  sale  under  said  second 
mortgage  is  void:  1.  Because  said  mortgage  and  bonds  were  and 
are  void  for  reasons  hereinbefore  stated;  2.  Because  the  descrip- 
tion of  said  property  in  said  mortgage,  and  of  said  indebtedness^^ 
is  not  good  in  law ;  3.  Because  said  pretended  sale  was  not  prop-* 
erly  advertised,  and  was  premature  under  the  terms  and  pro^ 
visions  of  said  trust  deed;  4.  Because,  further,  no  proper  de- 
mand was  made  on  the  trustee  to  foreclose;  5.  Because  said 
trustee  making  said  sale  was  the  holder  of  a  portion  of  said 
bonds  for  the  payment  of  which  said  sale  was  pretendedly  made ; 
6.  Because  said  mortgage  and  bonds  were  void,  having  been 
executed  by  said  Memphis  Gaslight  Company  in  the  course  of 
its  business,  when  it  ^'^^  had  not  paid  its  privilege  taxes;  7. 
Because  the  pretended  debts  of  the  purchasers  at  the  trustee's 
sale  were  created  at  a  time,  if  at  all,  when  these  purchasers  had 
not  paid  their  privilege  taxes;  8.  Because  the  said  purchasers 
were  the  stockholders,  directors,  and  officers  of  said  company; 
9.  Because  said  sale  was  the  result  of  a  combination  and  of  bad 
faith  on  the  part  of  the  parties  interested  in  acquiring  said  prop- 
erty at  a  reduced  price,  and  depriving  the  holders  of  the  Mem- 
phis Gaslight  Company  of  the  same;  and  10.  Because  fraudu- 
lent in  fact  and  in  law." 

We  will  dispose  of  the  controversies  raised  in  and  common  to 
all  these  causes,  leaving  the  distinctive  features  of  the  several 
cases  for  determination  at  the  last. 

It  is  argued  that  the  deed  of  trust  to  Read,  trustee,  is  inoper- 
ative, because  it  was  not  executed  by  the  Memphis  Gaslight  Com- 
pany, but  was  the  act  and  deed  of  its  officers.  This  instrument 
upon  its  face  purports  to  be  the  deed  of  the  company,  but  it  is 
signed  "Enoch  Ensley,  President,"  and  countersigned  "Geo.  W. 
Gift,  Secretary^' ;  it,  however,  has  the  seal  of  the  corporation  at- 
tached. While  thus  signed,  following  the  conveying  terms  of 
the  deed  the  clause  in  testimonium  is  as  follows:  "In  witness 
whereof,  the  said  Memphis  Gaslight  Company  has  caused  its 
corporate  seal  to  be  attached  hereto,  and  caused  this  deed  to  be 
signed  by  Enoch  Ensley,  its  president,  and  to  be  *'^  counter- 
signed by  Geo.  W.  Gift,  its  secretary,  and  it  is  also  signed  by  S.  P. 
Read,  the  trustee.     This  the  first  day  of  April,  1873." 

This  instrument  meets  the  common-law  requirement,  inas- 
much as  it  is  authenticated  by  having  affixed  to  it  the  corporate 
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seal,  and  also  the  re<|uirement  of  the  statute  of  1841-42,  sec- 
tion 1,  carried  into  Shannon's  Code  at  section  3679,  which  is- 
in  these  words:  "Instruments  in  relation  to  real  or  personal 
property,  executed  by  an  agent  or  attorney,  may  be  signed  by 
such  agent  or  attorney  for  his  principal,  or  by  writing  the  name 
of  the  principal  by  him  as  agent  or  attorney,  or  by  simply  writ- 
ing his  own  name  or  his  principal's  name,  if  the  instrument  on 
its  face  shows  the  character  in  which  it  is  intended  to  be  exe- 
cuted." 

Again,  it  is  urged  this  deed  of  trust  is  void  because  of  the 
following  clause:  "But  it  is  hereby  expressly  stipulated  and 
expressed  that  nothing  herein  shall  operate  to  prevent  the  party 
of  the  first  part  from  using  or  expending  its  money  and  assets 
in  extending  its  forks  or  from  selling  or  exchanging,  when 
deemed  expedient  for  the  increase  and  benefit  of  its  business, 
its  town  lots,  buildings,  manufactories,  and  machinery,  the  se- 
curity of  the  bonds  not  to  be  lessened  thereby." 

The  insistence  is  that  this  is,  in  effect,  a  reservation  of  such 
power  of  control  and  disposition  of  the  property  conveyed  as 
to  render  nugatory  ****  the  security  of  the  instrument.  The 
trust  deed  does  not  include  the  money  of  the  gas  company,  and 
there  is,  therefore,  no  inconsistency  in  the  mortgagor  reserving 
the  right  to  expend  it  in  extending  its  work.  Nor  is  the  instru- 
ment any  more  affected  by  the  addition  of  the  words  "and  as- 
sets," as  it  is  evident  the  draughtsman  had  in  his  mind  personal 
assets  of  a  kindred  nature  with  "money" ;  however,  no  personal 
property  is  embraced  in  its  conveying  clause.  Thus  the  only 
question  is,  Does  the  reserved  right  to  the  mortgagor  of  selling 
or  exchanging  the  property  covered  by  the  conveyance  when 
"deemed  expedient"  vitiate  the  instrument.  We  think  this 
question  is  answered  by  the  case  of  Frierson  v.  Blanton,  1  Baxt. 
272.  This  power  to  sell  or  exchange  during  the  running  of  the 
mortgage  did  not  involve  the  power  to  convey;  that  was  alone 
in  the  trustee,  and  this  could  only  be  done  by  him  when  the 
security  of  the  bonds  protected  by  the  mortgage  was  not  lessened. 
So,  at  the  last,  the  power  of  control  was  left  with  him,  and 
not  with  the  mortgagor.  This  construction  of  the  instrument 
is  natural,  and  in  giving  it  we  are  only  recognizing  the  well- 
settled  rule  that  it  is  the  duty  of  the  courts  to  construe  in- 
struments so  as  to  give  them  operative  effect  rather  than  to 
destroy  them :  ilorley  v.  Power,  10  Lea,  219 ;  Frierson  v.  Blan- 
lon,  1  Baxt.  272.  We  therefore  think  there  is  nothing  in  this 
contention. 
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*®*  As  to  the  averments  in  the  bill  that  the  bonds  secured: 
by  the  Head  mortgage  were  void,  because  ultra  vires,  in  that, 
they  were  issued  to  buy  up  a  competing  gas  plant,  and  that 
they  were  made  payable  in  New  York  in  order  to  avoid  the 
usury  laws  of  this  state,  there  is  no  evidence  to  support  either^ 
and  they  may  be  dismissed  from  further  consideration. 

We  come  now  to  a  discussion  of  the  trust  deed  to  the  Man- 
hattan Trust  and  Banking  Company,  and  the  various  steps 
taken  prior  and  subsequent  to  its  foreclosure,  all  of  which  ar& 
made  subjects  of  serious  attack  by  the  complainants  in  their 
several  bills. 

We  do  not  understand  any  question  is  made  tipon  the  power 
of  the  company  to  execute  this  instrument,  or  as  to  the  formality^ 
of  its  executicm;  rather,  the  controversy  is  over  the  dispoeiftiona 
of  certain  of  the  bonds  secured  by  it,  and  the  foreclosure  sale? 
made  under  it  with  the  incidents  both  preceding  and  subsequent 
to  the  sale. 

In  the  first  place,  it  is  said  that  of  the  bonds  secured  by  thi» 
deed  only  nineteen  fell  into  the  hands  of  bona  fide  holders. 
This  is  a  mistake  of  fact  and  of  law.  It  is  true  only  that  num- 
ber were  sold  by  the  corporation,  but  the  remaining  $141,000 
of  the  $160,000  were  used  by  it  to  secure  loans  made  to  the- 
Company  at  the  time  of  and  on  the  faith  of  their  pledge,  or 
else  to  secure  pre-existing  debts  either  upon  renewal  or  ^**^ 
otherwise.  The  Continental  National  Bank  and  the  Memphis- 
City  Bank  each  advanced  money  to  the  company  upon  the  se- 
curity of  these  bonds.  These  banks,  no  less  than  the  purchasers, 
of  the  nineteen  bonds,  were,  on  this  record  as  to  these  bonds,, 
holders  for  value  in  due  course  of  trade,  in  the  strictest  sense.. 
This  is  also  true  as  to  Kiddick.  He  was  one  of  the  indorsers- 
of  the  company's  note  for  $10,000  made  to  the  Pirst  National 
Bank.  Being  unwilling  to  renew  the  paper,  the  bank  agreedi 
to  discharge  him,  and  did  do  so,  on  his  paying  $3,000  on  thi»- 
note.  Thereupon  the  company  executed  to  him  its  note  for- 
that  sum,  and  pledged  three  bonds  of  $1,000  each  as  collateraL. 
This  made  him  a  bona  fide  holder  for  value  within  the  ruling-; 
of  Atlanta  Guano  Co.  v.  Hunt,  100  Tenn.  89,  42  S.  W.  482.. 
While  it  is  true  the  parties  taking  bonds  as  collateral  security 
for  pre-existing  debts,  under  the  rule  then  prevailing  in  this- 
state,  were  not  holders  for  value  in  due  course  of  trade,  yet 
it  being  clear  that  the  debts  they  were  given  to  secure  were- 
honest  debts  of  the  company,  created  by  it  in  making  the  very- 
improvements  the  bonds  were  issued  to  pay  for,  the  creditorsit 
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Teceiving  them  as  security  were  bona  fide  holders,  and  as  such 
-entitled  to  full  protection  save  as  against  such  equities  as  might 
•be  inherent  in  the  bonds. 

But  it  is  said  the  directors  of  the  company  had  no  power 
•  other  than  to  sell  these  bonds  after  issuance,  and  that  the  act 
-of  pledging  was  therefore  *®*  ultra  vires  and  void.  This  as- 
sumption is  unwarranted  in  fact.  The  stockholders'  meeting 
-of  June  30,  1892,  authorized  the  issuance  of  these  bonds  to  the 
4imount  of  $400,000,  and  the  execution  of  a  mortgage  to  se- 
cure them,  in  view  of  a  floating  debt  of  about  $135,000  con- 
^tracted  for  extensions  and  improvements  already  made,  and 
about  $25,000  of  improvements  still  required,  and  of  the  ap- 
.^roaching  maturity  of  the  $240,000  bonds  covered  by  the  Read 
^mortgage.  This  meeting,  by  special  resolution,  approved  the 
^.improvements  made  and  contemplated,  and  also  the  retiring  of 
the  Read  bonds,  but  did  not  direct  the  sale  of  the  new  bonds 
for  any  purpose.  On  the  contrary,  it  resolved  "that  when  said 
bonds  shall  be  ready  for  use,  ....  they  shall  be  subject  to  the 
'Control  of  the  board  of  directors  of  this  company,  to  be  used 
^by  said  board  in  its  discretion  and  judgment  for  the  purposes 
Tin  these  resolutions  specified." 

At  a  meeting  of  the  board  on  the  30th  of  July  following, 
it  was  determined  that  of  this  issue  of  new  bonds  $240,000 
fihould  be  placed  in  the  custody  of  the  Manhattan  Savings  Bank 
^nd  Trust  Company  subject  to  the  further  order  of  the  board, 
sand  that  the  president  of  the  company  should  use  the  remaining 
^160,000  of  bonds  as  collateral  security  for  moneys  advanced  or 
to  be  advanced  to  the  company  by  the  First  National  Bank,  or 
to  protect  the  indorsers  of  the  paper  of  the  company  made  for 
such  advancements.  At  ***  the  same  meeting  a  committee  was 
.  appointed  to  effectuate  a  sale,  if  possible,  of  these  bonds  at  par. 
At  the  time  of  the  passage  of  this  resolution  the  only  indor- 
sers of  the  company's  paper  were  four  of  its  directors,  to  wit, 
J'ones,  Riddick,  Bailey,  and  Hill,  and  it  is  evident  this  action 
<»ntemplated  security  for  them  as  well  as  for  the  holders  of 
the  paper.  But  we  think  the  assumption  equally  unsound  in 
';law.  The  act  of  pledging  the  bonds  to  secure  an  advance  of 
unoneys  for  the  use  of  the  company,  as  in  cases  of  the  Con- 
Ttinental  National  Bank  and  Memphis-  City  Bank,  or  to  quiet  its 
^re-existing  creditors,  or  to  secure  its  accommodation  indorsers, 
^as  not  an  act  ultra  vires:  Baxter  v.  Washburn,  8  Lea,  15; 
Bunt  V.  Memphis  Gaslight  Co.,  95  Tenn.  136,  31  S.  W.  1006. 
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But  it  is  said  that  the  directors  were  disqualified  from  vot- 
ing to  apply  bonds  to  secure  debts  upon  which  they  were  liable, 
or  which  were  held  by  corporations  in  which  they  were  interested. 
At  the  meeting  of  the  board  in  July,  when  the  disposition  of 
these  bonds  was  decided,  there  were  present  and  voting  five  di- 
rectors, to  wit,  Jones,  Hill,  Frayser,  Bailey,  and  Nathan.  Of 
these  Jones  was  president  of  the  First  National  Bank,  which 
then  held  a  large  amount  of  the  paper  of  the  company,  and 
Nathan  was  cashier  of  the  Manhattan  Savings  and  Trust  Com- 
pany, which  was  also  a  creditor,  and  all  were  indorsers  of  notes 
given  by  the  company. 

^*®  It  is  to  be  remembered  that  the  stockholders,  at  their 
meeting  on  the  30th  of  June,  1892,  were  advised  fully  of  the 
floating  debt  of  the  corporation,  and  the  necessity  of  adding  at 
least  $25,000  to  it,  in  order  to  make  other  improvements,  and 
voted  the  issue  of  new  bonds  primarily  to  provide  for  this  debt 
and  these  further  needed  improvements,  but  instead  of  direct- 
ing a  sale  of  the  excess  of  these  bonds  over  $240,000,  placed 
them  under  the  control  of  the  board  of  directors,  to  be  used  by 
them  as  in  their  judgment  might  seem  best.  Clothed  with  this 
broad  power  it  would  require  a  case  at  least  of  more  than  an 
exercise  of  mistaken  discretion  in  their  disposition  to  impeach 
their  action. 

In  addition  we  are  aware  of  no  principle,  and  certainly  our 
attention  has  been  called  to  no  authority,  which  precludes  a 
director  of  one  corporation  from  voting  or  otherwise  seeking  in 
&  legitimate  way  security  for  an  honest  debt  due  from  that 
corporation  to  another  of  which  he  happens  to  be  an  officer. 

Again,  it  is  well  settled  that  a  director  is  not  forbidden,  by 
reason  of  his  position,  from  dealing  with  the  corporation,  and  it 
often  serves  a  wise  purpose  that  he  should  lend  it  his  personal 
credit  in  carrjdng  on  its  operations.  This  being  so,  why  should 
he  not  be  permitted,  from  a  going  concern  continuing  and  ex- 
pecting to  continue  business,  to  ^***  secure  indemnity  against 
possible  loss  from  accommodation  indorsements  he  has  made  for 
it? 

In  Sanford  Fork  etc.  Co.  v.  Howe,  157  U.  S.  312,  15  Sup. 
Ot.  Eep.  621,  a  mortgage  was  made  by  a  corporation,  a  going 
•concern,  then  engaged  and  in  good  faith  expecting  to  continue 
in  business,  to  secure  its  directors  as  accommodation  indorsers 
of  its  paper.  In  answer  to  the  argument  that  these  parties  were 
directors,  and  had  no  right  to  secure  themselves,  the  court, 
«peaking  through  Brewer,  J.,  said:  "For  here  the  corporation. 
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although  insolvent  within  the  rule  which  declares  that  insol- 
vency exists  when  the  debtor  has  not  property  sufficient  to 
pay  his  debts,  was  still  a  going  concern,  and  intended  to  con- 
tinue its  business,  and  the  mortgage  was  executed  not  simply 
to  secure  directors  and  stockholders  for  past  indebtedness,  but 
to  induce  th€m  to  procure  a  renewal  or  extension  of  the  paper 
of  the  company  then  maturing,  or  about  to  mature,  and  also 
to  obtain  further  advances  of  credit. 

'^ill  it  be  doubted  that  if  this  mortgage  had  been  given 
directly  to  the  holders  of  these  notes,  it  would  have  been  valid  ? 
Are  creditors  who  are  neither  directors  or  stockholders,  but 
strangers  to  a  corporation,  disabled  from  taking  security  from 
the  corporation  by  reason  of  the  fact  that  upon  the  paper  they 
hold  there  is  also  the  indorsement  of  certain  of  the  directors 
or  stockholders?  Must,  ^^"^  as  a  matter  of  law,  such  creditors 
be  content  to  share  equally  with  other  creditors  of  the  corpora- 
tion because,  forsooth,  they  have  also  the  guaranty  of  some  of 
the  directors  or  stockholders,  whose  guaranty  may  or  may  not 
be  worth  anything?" 

It  is  to  be  observed  in  the  present  case  the  bonds  were  not 
pledged  originally  to  those  directors,  but  to  the  First  National 
Bank,  which  had  advanced  to  the  corporation  large  sums  of 
money  upon  its  notes,  upon  a  portion  of  which  they  were  in- 
dorsers.  As  has  been  stated,  this  money,  as  well  as  that  secured 
from  other  sources  hereinbefore  indicated,  was  used  to  pay  for 
improvements  conceded  by  the  stockholders  to  be  essential  to  the 
proper  operation  of  the  company.  These  parties  pledging  their 
individual  credit,  in  order  to  strengthen  that  of  the  corpora- 
tion, were  under  no  obligation  to  do  so.  They  derived  no  bene- 
fit from  the  expenditures  and  improvements  thus  made  that 
was  not  common  to  all  stockholders  alike.  It  is,  we  think,  clear 
on  this  record  that  when  they  indorsed  this  paper,  as  well  as 
when  they  voted  authority  to  pledge  the  bonds  as  security,  they 
honestly  believed,  and  had  the  right  to  believe,  that  they  were 
pursuing  a  policy  likely  to  accomplish  the  best  results  for  the 
company. 

It  is  true  that  the  resolution  of  the  board  was  that  the  presi- 
dent of  the  company  should  pledge  the  bonds  to  secure  the 
payment  of  its  paper  or  ^^^  to  protect  the  indorsers,  and  that 
twelve  of  the  bonds  passed  ultimately  into  the  hands  of  those 
indorsers,  to  wit,  six  to  Napoleon  Hill,  and  three  each  to  Rid- 
dick  and  Bailey,  on  account  of  payments  made  by  them  a» 
such  indorsers.     It,  however,  is  immaterial  whether  they  came 
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by  them  upon  a  pledge  made  direct  by  the  company  or  from 
the  bank,  which,  upon  receiving  payment  of  the  notes  they  were 
on,  turned  over  to  them  its  collaterals.  They  were  entitled 
to  them  if  the  transaction  from  which  they  came  will  bear  the 
scrutiny  of  the  court. 

In  Duncomb  v.  N"ew  York  etc.  E.  R.  Co.,  84  N".  Y.  190,  and 
upon  a  second  appeal  in  88  N".  Y.  1,  referred  to  approvingly  in 
Hunt  V.  Memphis  Gaslight  Co.,  95  Tenn.  136,  31  S.  W.  1006, 
it  was  held  a  pledge  of  bonds  was  valid  when  ordered  by  the 
executive  committee  of  the  directory,  which  committee  was  com- 
posed of  three  persons,  one  being  the  pledgee  and  the  two  others 
indorsers  on  some  of  the  paper  which  the  bonds  were  pledged 
to  secure.  Upon  this  state  of  facts  the  court  said :  "The  claim 
that  Rucker  acquired  no  title  to  the  bonds,  for  the  reason  that 
he  obtained  them  by  the  votes  of  two  of  the  directors  while 
they  were  personally  liable  as  guat^ntors  for  a  part  of  the  ob- 
ligation for  which  security  was  given,  we  think  cannot  be  up- 
held. The  debt  was  due  to  Rucker  by  the  company,  and  the 
money  was  not  advanced  or  loaned  to  Meade  and  Duncomb,  and 
*^®  their  guaranty  was  that  of  individuals,  and  not  as  officers 
of  the  company.  They  were  under  no  personal  obligation 
originally  to  pay  the  debt,  and  no  reason  is  apparent  why  they 
were  not  justified  in  placing  the  matter  in  a  position  where  the 
company  should  pay  its  debt  and  relieve  them" :  See,  also,  Fos- 
ter V.  Belcher's  Sugar  Refining  Co.,  118  Mo.  238,  24  S.  W. 
63. 

It  is  true  all  such  transactions  will  invite  the  closest  in- 
vestigation by  the  courts,  if  brought  in  question,  and  must  be 
shown  to  be  characterized  by  the  utmost  good  faith  (3  Thomp- 
son on  Corporations,  sec.  4059;  Addison  v.  Lewis,  76  Va.  701),. 
but  when  found  to  be  free  from  all  suspicion  of  unfairness,, 
they  will  be  maintained.  There  are  cases  to  the  contrary,  but 
we  think  the  weight  of  authority,  as  well  as  considerations  of 
policy,  sustain  such  a  transaction :  Gould  v.  Little  Rock  etc.  Ry. 
Co.,  52  Fed.  685;  Rockford  etc.  Grocery  Co.  v.  Standard 
Grocery  etc.  Co.,  175  111.  89,  67  Am.  St.  Rep.  205,  51  N.  E. 
642;  Brown  v.  Grand  Rapids  etc.  Co.,  58  Fed.  286. 

It  is  again  urged  against  these  pledges  of  bonds  that  they 
were  made  at  a  time  when  the  insolvency  of  the  corporation 
had  converted  its  assets  into  a  trust  fund  for  the  payment  of  all 
creditors.  This  objection  is  made  outside  the  pleadings.  In 
the  bills  of  Pritchett,  Christopher,  and  Simpson  and  Hunt 
Brothers  the  insolvency  of  the  corporation  at  the  time  of  the 
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pledges  is  not  alluded  *^  to.  In  the  bill  of  the  Laclede  Brick 
Company  the  charge  is  that  at  the  time  of  the  execution  of 
the  second  mortgage  the  property  conveyed  was  worth  $800,000, 
and  that,  upon  a  pretended  default  in  the  payment  of  interest 
on  the  bonds  secured  by  that  mortgage,  through  the  machina- 
tions of  their  holders,  it  was  foreclosed,  and  the  purchasers 
were  enabled  to  get  property  worth  at  least  $640,000,  free  from 
burden,  for  the  sum  of  $125,000,  thus  negativing  the  idea  of 
insolvency.  This  leaves  the  Rawlings  bill  for  examination  on 
this  point 

It  places  a  still  higher  valuation  on  the  company^s  property. 
In  paragraph  23  of  the  amended  bill  we  find  this  charge :  "The 
said  property  so  sold  at  said  sale  as  aforesaid  [referring  to  the 
trustee's  sale  of  April  2,  1894]  was  at  that  time,  and  is  now, 
worth  more  than  $1,000,000,  and  was  bid  off  at  a  totally  in- 
adequate price,  and  upon  this  ground,  if  upon  no  other,  the 
said  sale  should  be  set  aside." 

In  paragraph  56  complainant  charges:  'TTour  oratrix  further 
shows  to  the  honorable  court  that  in  the  fall  of  1892  the  prop- 
erty account  of  the  Memphis  Gaslight  Company,  made  up,  ap- 
proved, and  published  by  said  officers,  fixed  the  total  value  of 
its  taxable  property  at  $788,256.88,  saying  nothing  of  the  rights, 
privileges,  and  franchises  from  and  in  the  city  of  Memphis,  a 
city  of  more  than  75,000  population,  worth  at  least  *®^  $75,000. 
Your  oratrix  further  shows  to  this  honorable  court  that  after 
the  making  of  said  property  account  there  was  $150,000  ex- 
pended in  improvements,  betterments,  and  extensions  of  its 
property,  etc.,  making  said  property  worth  at  the  time  it  was 
pretendedly  sold  for  $125,000  not  less  than  $1,000,000." 

Again,  in  paragraph  88  of  the  amended  bill  are  found  the 
following  equivocal  statements:  "Oratrix  further  shows  to  the 
honorable  court  that  if  said  Memphis  Gaslight  Company  was 
insolvent  at  the  time  said  bonds  were  hypothecated  to  secure 
«aid  pre-existing  debts,  ....  of  which  she  is  not  sufficiently 
advised  to  speak  one  way  or  the  other,"  etc. ;  and  also  in  para- 
graph 96  this  language:  "Oratrix  further  shows  that  ....  if 
it  be  determined  ....  that  said  company  is  insolvent,  then 
this  bill  should  be  declared  a  general  creditor's  bill,"  etc 

The  only  approach  to  an  averment  of  insolvency  of  the  cor- 
poration at  the  time  of  the  pledges  is  found  in.  the  prayer  whert 
the  court  is  asked  to  declare  the  hypothecation  of  the  bonda 
illegal  on  many  grounds,  and  among  others  this :  "Because  said 
company  had  no  power  to  preferentially  secure  said  debts,  i£ 
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valid  and  just,  to  the  exclusion  of  other  creditors  or  stockhold- 
ers, at  a  time  when  said  Memphis  Gaslight  Company  was  in- 
solvent/' 

It  will  be  seen  this  last  statement  is  a  conclusion  ^*  of  law, 
rather  than  an  affirmation  of  a  fact.  On  such  pleadings  we 
think  defendants  would  have  been  relieved  of  entering  npon 
proof  as  to  the  condition  of  the  corporation  at  the  time  of 
these  pledges,  save  as  it  might  bear  on  the  question  of  the  good 
faith  of  its  then  officers  and  managers.  But  such  evidence  ur 
in  the  record,  and  abundantly  sustains  the  contention  of  de- 
fendants that  the  company  was  solvent  at  the  time  of  the  is- 
sue and  pledge  of  these  bonds,  and  was  then  and  would  have 
continued  a  going  concern  but  for  untoward  circumstances  over 
which  the  directors  had  no  control.  This  being  so,  there  i& 
no  room  for  the  application  of  the  trust  fund  doctrine  announced 
in  Morrow  v.  Bank  of  West  Tennessee,  4  Cold.  471 ;  Moseby  v. 
Williamson,  5  Heisk.  278;  Comfort  v.  McTeer,  7  Lea,  660; 
Tradesman  Pub.  Co.  v.  Car  Wheel  Co.,  95  Tenn.  634,  49  Am. 
St.  Rep.  943,  32  S.  W.  1097;  McClaren  v.  Roller  Mill  Co., 
95  Tenn.  696,  35  S.  W.  88 ;  Memphis  Barrel  etc.  Co.  v.  Ward, 
99  Tenn.  172,  63  Am.  St.  Rep.  825,  42  S.  W.  13. 

But  it  is  said  the  directors,  who  were  on  certain  of  the  paper 
of  the  company,  co-operating  with  one  or  two  favored  stock- 
holders, deliberately  brought  about  the  foreclosure  of  the  se- 
cured mortgage,  when,  joining  with  others,  they  purchased  the 
valuable  property  of  the  corporation  for  a  trifle. 

This  objection  leads  to  a  consideration  of  the  history  of  the 
corporation  from  the  time  of  the  determination  of  the  stock- 
holders to  issue  a  new  ***  aeries  of  bonds  until,  for  the  de- 
fault in  the  payment  of  interest,  the  foreclosure  sale  took  place. 

As  has  already  been  stated,  the  new  bonds  were  authorized 
in  part,  if  possible,  to  retire  an  earlier  series,  and  more  than  all 
else  to  provide  means  to  discharge  a  large  floating  debt  cre- 
ated for  betterments  already  made,  and  to  pay  for  others  that 
were  required.  This  was  in  the  summer  of  1892.  At  that 
time  a  large  part  of  this  debt  was  carried  by  the  First  National 
Bank  of  Memphis  in  the  shape  of  notes  executed  by  the  gas 
company.  One  of  these  notes  for  $10,000  had  on  it  as  ac- 
commodation indorsers  Jones,  Riddick,  Bailey,  and  Nathan ;  one 
for  $5,000  was  indorsed  by  Napoleon  Hill  and  another  for  the 
same  amount  by  R.  D.  Frayser.  The  balance  of  the  paper, 
amounting  to  about  $50,000,  was  unindorsed.  The  entire  debt, 
secured  and  unsecured,  amounted  to  about  $135,000.    It  was 


^94  Ameeican  State  Reports,  Vol.  80.  [Tenn. 

supposed  at  the  time  the  bonds  were  authorized  that  there  would 
be  no  difficulty  in  selling  $160,000  of  the  issue.  While  it  is 
evident  the  business  of  the  company  had  been  interfered  with 
by  the  competition  of  a  rival  gas  company,  yet  the  parties  in- 
terested believed,  with  the  introduction,  as  had  been  done,  of 
inodern  appliances  for  the  making  and  distribution  of  gas,  the 
corporation  was  in  a  condition  to  furnish  it  in  a  satisfactory 
manner  to  its  customers,  and  profitably  to  itself.  We  are  sat- 
isfied at  that  time  there  was  not  in  the  minds  of  the  directors 
eithe?  ***  anticipation  of  insolvency  or  of  a  cessation  of  busi- 
ness. The  committee  appointed  to  dispose  of  these  bonds, 
however,  in  1893,  had  reported  the  highest  price  then  obtain- 
able for  them  was  ninety  cents.  This  offer  was  declined,  as 
they  were  considered  worth  par.  Afterward,  in  1893,  one  Un- 
•derwood,  an  agent  of  certain  eastern  capitalists,  appeared  at 
Memphis,  and  after  a  careful  examination  made  a  proposition 
to  purchase  both  gas  companies  in  that  city;  this  offer  was  ac- 
ceptable to  the  stockholders  of  th^  Memphis  Gaslight  Company 
residing  in  Memphis,  but  was  not  so  to  those  in  Nashville,  and 
therefore  came  to  naught. 

In  the  early  part  of  the  spring  of  1893  the  country  began 
i»  feel  the  first  shock  of  the  financial  panic  of  that  year.  This 
reached  its  crisis  in  the  summer  or  fall  of  1893.  So  wide- 
spread and  disastrous  was  this  that  it  prostrated  business  en- 
terprises which  until  then  were  regarded  a^  most  stable,  de- 
stroyed or  reduced  values,  and  created  such  general  distrust 
thJ^t  the  very  best  securities  often  failed  to  draw  money  from 
its  hiding  places.  It  was  in  the  niidst  of  this  panic  that  the 
First  National  Bank,  holding  the  notes  of  the  company  secured 
alone  by  its  bonds,  called  for  their  payment.  Failing  in  this 
demand,  the  bank  sold  the  bonds  held  by  it  as  collateral  under 
the  authority  given  in  their  notes,  and  bought  them  in  at  the 
8£ile.  In  addition,  in  the  cases  of  Hill  and  Bailey,  they  were 
required  to  take  up  the  notes  that  they  ***'*  were  indorsers  on, 
and  when  they  did  this  the  bonds  pledged  by  the  company  as 
security  were  turned  over  to  theni.  Riddick  had  already  re- 
lieved himself  by  a  payment  from  the  note  he  had  indorsed. 
The  company,  unable  to  reimburse  these  gentlemen,  gave  to 
them  notes  for  the  sums  thus  paid,  secured  by  these  bonds. 
Afterward,  by  sales  properly  made,  these  three  parties  who  had 
loaned  their  credit  to  the  company  became  the  owners  of  the 
bonds  pledged  for  their  security. 
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At  this  time  it  became  evident  the  company,  if  not  in  ex- 
tremis, was  rapidly  approaching  that  condition.  Several  ef- 
forts had  from  time  to  time  been  made  to  avert  the  final  ca- 
tastrophe. It  had  before  this  been  determined,  if  possible,  to 
distribute  the  burden  of  carrying  the  $165,000  bonds  among  all 
the  stockholders.  This  was  after  an  abortive  attempt  to  sell 
in  the  open  market.  The  Memphis  parties,  including  those 
whose  good  faith  is  fiercely  assailed  in  these  suits,  believing  the 
investment  safe,  but  the  disposition  of  the  bonds  essential, 
agreed  to  apportion  among  themselves  $110,000  of  these  bonds 
at  par.  Large  blocks  of  the  Memphis  Gaslight  Company  stock 
were  held  in  Nashville,  and  the  holders  of  this  stock  were  urged, 
but  declined,  to  take  the  remaining  $50,000.  One  of  the  di- 
rectors, to  wit,  Mr.  Riddick,  made  a  special  trip  to  Nashville, 
and  in  personal  interviews  urged  upon  those  stockholders  the 
propriety  and  necessity  of  their  taking  their  due  proportion 
^*^^  of  bonds,  and  thus  aiding  in  tiding  the  company  over  to 
a  more  prosperous  season.  In  addition,  under  the  order  of  the 
board  of  directors,  a  circular  letter,  giving  a  detailed  account 
^f  the  condition  of  the  corporation  had  been  sent  to  the  stock- 
holders,  and  each  was  asked  to  come  to  its  relief  by  becoming 
a  purchaser  of  one  or  more  of  these  bonds.  We  are  satisfied 
that  all  were  advised  that  unless  such  aid  was  given  that  those 
who  had  sustained  the  company  up  to  that  time,  through  the 
disastrous  financial  panic  of  1893,  would  give  up  further  en- 
deavor and  abandon  the  property  to  its  fate  under  the  second 
mortgage.  Failing  to  secure  relief,  this  was  accordingly  done, 
and  then  it  was,  under  a  written  demand  made  by  certain  of  the 
bondholders  upon  the  trustee,  it  took  possession  of  the  property 
preliminary  to  a  foreclosure  of  the  mortgage.  The  bondhold- 
ers making  this  demand,  and  the  amount  of  bonds  held  by  each, 
are  set  out  as  follows: 

First  National  Bank $  67,000 

Pittsburg  Coal  Company 21,000 

W.  H.  Brown  &  Sons 8,000 

German  Bank  of  Memphis , 9,000 

The  Continental  Bank 18,000 

Memphis  City  Bank 7,000 

Total $130,000 

It  will  thus  be  seen  that  neither  Nathan,  Hill,  Biddick,  nor 
Bailey  joined  in  this  demand,  nor  *^  are  we  able  to  discover 
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that  they  stimulated  it,  or  in  any  way  confederated  with  others 
with  a  view  to  bringing  it  about,  in  order  that  they  might  share 
in  any  ultimate  benefits  resulting  from  the  sale.  The  record, 
after  a  critical  examination,  fails  to  disclose  on  their  part  any 
evidence  of  bad  faith,  either  toward  creditors  or  stockholders, 
but,  on  the  other  hand,  does  show,  as  we  think,  an  earnest  and 
persistent  effort  to  save  the  company  from  wreckage. 

It  is  true  its  property  was  sold  by  the  trustee  to  the  pur- 
chasers at  the  sum  of  $125,000,  and  that  Hill,  Riddick,  and 
Bailey  were  three  of  these  purchasers,  the  holders  of  the  other 
bonds  constituting  the  remainder.  But  this  sale  was  a  public 
one,  made  after  due  advertisement,  without  any  attempt,  so 
far  as  we  can  see,  to  stifle  biddings,  and  the  property  was  still 
subject  to  the  Kead  mortgage  for  $240,000.  In  addition,  the 
sale  took  place  in  the  early  part  of  1894,  before  the  country  had 
felt  the  first  movement  of  financial  recovery,  and  when  capital 
was  still  unwilling  to  seek  investment. 

It  is  further  worthy  of  note,  as  going  to  the  good  faith  of  the 
purchasers,  that  having  transferred  the  property  so  acquired  to 
the  New  Memphis  Gaslight  Company,  it  operated  the  plant  for 
almost  eighteen  months,  and  then  closed  it  out  to  the  rival  com- 
pany for  $180,000,  subject  to  the  Read  mortgage.  ^"***  The  only 
one  of  the  three  directors  participating  in  the  purchase  at 
the  trustee's  sale,  and  afterward  in  the  proceeds  of  this  sale, 
who  is  a  defendant  to  the  Eawlings  bill,  is  Mr.  Bailey,  and  the 
record  shows  that  in  December,  1895,  out  of  the  proceeds  he 
received  only  the  sum  of  $3,375  for  the  payment  of  $3,000 
made  by  him  for  the  company  prior  to  September,  1893. 

Again,  it  is  said  there  was  no  default  in  the  pajmaent  of  the 
interest  on  these  bonds,  and  on  that  account  the  trustee's  sale 
was  unauthorized. 

The  language  in  the  third  section  of  this  Manhattan  mortgage, 
.authorizing  the  trustee  to  declare  the  bonds  matured  in  the 
event  of  default  in  the  payment  of  interest,  reads  thus:  "In 
case  the  party  of  the  first  part,  its  successors  or  assigns,  shall 
fail  to  pay  the  installments  of  the  semi-annual  interest  on  any 
of  the  said  bonds,  when  the  same  may  become  due  and  payable 
according  to  the  tenor  thereof,  or  any  coupon  attached  thereto, 
and  shall  continue  in  such  default  for  sixty  days  after  such 
installments  have  been  demanded  at  the  office  of  the  party  of 
the  first  part,  or  the  National  Park  Bank,  of  New  York,  .... 
then  and  thereupon  the  principal  of  all  the  outstanding  bonds 
hereby  intended  to  be  secured  shall,  at  the  option  of  the  trustee. 
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become  and  be  immediately  due  and  payable,  provided  the 
trustee  gives  written  notice  to  the  party  of  the  first  part,  its 
successors  or  assigns,  while  such  default  *®®  continues,  of  his 
option  to  that  effect,  which  notice  the  trustee  may  give  of  hia 
own  motion  if  he  sees  fit,  and  shall  be  bound  to  give,  if  re- 
quested, in  writing  by  the  holder  or  holders  of  $100,000  in 
amount  of  all  the  bonds  outstanding." 

The  record  shows  that  none  of  the  coupons  on  these  bonds 
maturing  January,  1893,  except  on  ten  bonds  owned  by  one 
Williamson,  were  paid,  and  none  of  the  July  coupons  without 
exception.  Omitting  the  bonds  pledged  as  collaterals  and  af- 
terward sold,  there  were  at  least  nine  of  the  bonds  which  had 
been  sold  by  the  company  for  cash,  on  which  there  was  a  de- 
fault for  the  January,  1893,  coupons,  and  upon  the  whole  nine- 
teen for  the  July  coupons,  and  there  was  no  reason  why,  upon 
this  default,  if  there  had  been  no  other,  the  trustee  should  not 
have  exercised  his  option  and  declared  the  whole  issue  of  bonds 
due  and  payable. 

But  that  demand  was  made  on  the  company  at  its  office  for 
the  payment  of  the  due  coupons  largely  in  excess  of  these  nine- 
teen is  shown  by  uncontroverted  evidence.  The  default  and 
demand  are  shown  with  equal  clearness.  It  is  unnecessary  to 
set  it  out  in  detail;  it  is  to  be  found  in  the  testimony  of  the 
companjr^s  officers,  as  well  as  of  those  who  made  the  demand.  , 

By  the  clause  set  out  above  the  default  began  with  the  fail- 
ure to  pay  the  coupons  when  mature,  ^"®  but  the  right  to  declare 
the  whole  issue  due  and  payable  did  not  accrue  unless  this  de- 
fault continued  for  sixty  days  after  the  demand.  The  testimony 
is  uncontradicted  that  on  October  3,  1893,  a  number  of  the 
holders  of  these  bonds  made  demand  for  the  payment  of  their 
due  coupons,  and  that  on  December  4,  1893,  upon  the  request, 
in  writing,  of  the  holders  of  more  than  $100,000  in  amount 
of  the  bonds,  the  trustee  gave  written  notice  to  the  company 
•that  it  declared  all  the  bonds  secured  by  the  second  mortgage 
due  and  payable,  and  thereupon  took  possession  of  its  propertjr, 
and  after  due  advertisement  made  a  public  sale  of  it,  as  herein- 
before is  set  out. 

But  it  is  said  that  if  the  trustee  had  not  diverted  the  in- 
come of  the  plant,  while  in  its  possession,  to  the  payment  of 
the  coupons  maturing  on  the  first  or  Read  mortgage,  there 
would  have  been  no  occasion  for  a  sale  under  the  second  mort- 
gage. The  payment  of  these  coupons  was  proper;  the  Read 
mortgage  was  prior  in  point  of  time  and  right,  and  the  trustee, 
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to  save  possession  to  itself  and  its  snccessot  in  title,  Was  ob- 
liged to  pay  these  coupons.  It  is  also  insisted  that  the  t-ecord, 
independent  of  this  payment,  shows  that  the  tl^ustee  received 
^  suHiciency  of  income  while  in  possession  which,  if  properly 
appropriated,  would  have  averted  the  foreclosure  sale.  We 
Slave  examined  the  record  on  this  point,  and  it  mUst  ^®*  suffice 
for  u»  to  say  we  do  not  agree  with  appellaiita  in  theit  conten- 
tion. 

It  lis  also  said  that  the  three  directors,  Who  had  acquired 
"the  bonds  of  the  company  by  reason  of  their  acconlmodation  in- 
dorsement of  its  paper,  had  no  right  to  purchase  at  the  trustee's 
sale.  Oft  this  point  there  is  some  conflict  of  authority,  but 
Avhen  it  is  oilce  deternlined  that  a  director  may  lend  his  credit 
in  good  faith  to  the  corporation  to  enable  it  to  carry  on  its 
'legitimate  business,  and  take  as  indemnity  to  secure  himself 
:from  personal  loss  its  bonds,  it  seems  to  follow,  necessarily, 
ihat  he  acquires  the  right,  as  any  other  mortgagee,  to  protect 
himself  even  to  the  extent  of  being  a  purchaser  at  a  foreclosure 
€ale.  Which  has  become  inevitable  through  no  fault  or  design 
-of  his:  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587;  Salt- 
auarsh  V.  Spaulding,  147  Mass.  224,  17  N.  E.  316.  But  should 
it  be  conceded  that  we  are  wrong  in  this  conclusion,  yet  it  Would 
not  avail  complainants,  because  in  the  absence  of  evidence  of  a 
conspiracy  to  Wrongfully  bring  about  the  sale  between  these 
■directors  and  their  copurchasers,  who  sustained  no  fiduciary  re- 
dations  either  to  the  stockholders  or  the  creditors  of  the  cor- 
poration, and  who,  so  far  as  we  can  see,  acted  in  good  faith, 
"the  title  acquired  at  the  foreclosure  sale  could  not  be  avoided. 
In  such  case  the  rule  laid  down  in  Jackson  v.  Ludeliiig,  21  Wall. 
•616,  does  not  apply.  The  most  that  complainants  could  ob- 
tain ^'*^  would  be  to  hold  these  directors  liable  for  the  profits 
-derived  by  them  from  the  ultimate  sale  of  the  property;  but 
"their  bills  are  not  framed  on  this  theory,  nor  do  they  ask  such 
Telief.  In  addition.  Hill  and  Riddick  are  not  made  defend- 
ants to  the  only  bill  (that  of  Mrs.  Rawlings)  under  which,  even 
upon  proper  amendments,  such  relief  was  possible. 

This  disposes  of  the  main  contentions  raised  by  the  Rawlings 
T)ill,  but  more  or  less  cognate  to  all  the  bills.  There  remains, 
however,  of  the  consolidated  cawses  the  mechanic's  lien  cases, 
-and  tlie  only  distinct  question  presented  by  them  is,  Are  their 
liens  superior  to  the  rights  of  the  purchasers  under  the  mort- 
gage? The  colli T-act  of  the  Laclede  Fire  Brick  Company  an- 
tedated the  mortgage,  but  no  material  was  delivered  until  af- 
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ter  the  registration  of  the  mortgage.  The  mle  is,  the  title  of 
the  purchaser  relates  back  to  the  time  the  mortgage  became 
effectual  (Baxter  v.  Washburn,  8  Lea,  15;  5  Thompson  on  Cor- 
porations, sees.  6257,  6258),  while  the  lien  of  the  materialman 
begins  when  his  first  material  is  placed  on  the  property,  on 
which  the  lien  is  asserted:  Electric  Light  Co.  v.  Gas  Co.,  99 
T6nn.  387,  42  S.  W.  19;  Green  v.  Williams,  92  Tenn.  224,  21 
S..W.  520. 

The  contract  of  the  Christopher  Simpson  Architectural  Works 
was  made  and  th^  materials  furnished  after  the  registration  of 
the  mortgage.  In  both  cases  the  contract  was  made  with  the 
mortgagor,  ***  and  no  notice  of  it  was  given  to  the  mortgagee. 

After  a  careful  examination  of  these  voluminous  records  we 
are  satisfied  the  chancellor  reached  a  right  conclusion  in  the 
dismissal  of  these  bills. 

There  remains  open  only  one  question,  and  that  is  made  on 
the  appeal  of  Read,  trustee.  He  was  made  a  party  defendant 
to  all  these  bills,  and  in  each  one  the  deed  of  trust  in  which  he 
was  named  trusted  was  assailed.  He  answered  the  bills  deny- 
ing the  averments  made  against  this  deed.  He  also  filed  fc 
cross-bill  asking  that  the  trust  deed  be  declared  a  valid  security 
for  the  payment  of  the  bonds  secured  therein.  This  cross-bill 
was  dismissed,  and  he  complains  of  this  as  error. 

We  think  the  cross-bill  was  properly  dismissed.  It  was  not 
filed  as  a  bill  quia  timet,  and  there  was  no  occasion  for  its  being 
80  filed.  The  only  parties  questioning  the  integrity  of  this 
instrument  were  the  respective  complainants  filing  these  bills, 
and  a  complete  vindication  of  it  could  be  obtained  by  their  dis- 
missal on  answer  and  proof.  A  decree  on  the  cross-bill  would 
have  bound  none  others  than  the  parties  to  the  suit,  and  it 
would  be  res  adjudicata  as  to  them  on  the  pleadings  as  they 
were.  This  also  disposes  of  the  application  of  his  learned 
solicitor  to  have  a  lien  declared  for  compensation  for  his  pro- 
fessional services  rendered  the  trustee.  That  the  trustee  was 
under  legal  obligation  to  protect  this  trust  deed,  assailed  ^*^ 
as  it  was,  and  that  he  was  authorized  to  employ  a  lawyer  to 
this  end,  we  think  clear ;  and  that  the  gentleman  so  engaged  has 
rendered  valuable  service  to  his  client  is  equally  clear.  But  the 
fixing  of  the  fee  and  the  security  for  its  payment  must  be  be- 
tween the  two.  There  is  no  fund  under  the  control  of  the 
court  upon  which  it  could  fix  a  lien,  and  no  adverse  parties 
against  whom  a  decree  in  his  favor  could  be  rendered.  To 
grant  a  lien  or  determine  the  amount  due  for  the  solicitor's 
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service  in  these  cases  would  be  brutmn  fulmen.  We  have  ex- 
amined, as  far  as  they  have  been  available  to  us,  the  authorities 
relied  on  for  this  application,  but  none  in  our  opinion  support 
it 

The  decree  of  the  chancellor  is  in  all  things  affirmed.  The 
costs  of  the  lower  court  are  left  as  adjudged  by  him;  the  costs 
of  the  appeal  will  be  paid  by  the  complainants  in  these  several 
causes  and  S.  P.  Eead,  trustee. 


CORPORATION— OFFICERS  DEALING  WITH.— A  director  of  a 
solvent  corporation  may  deal  with  it,  loan  It  money,  and  take  secur- 
ity therefor.  In  like  manner  as  a  stranger.  In  such  case  the  subse- 
quent insolvency  of  the  corporation  will  not  affect  his  right  to  re- 
cover his  loan  or  enforce  his  security:  Mullanphy  Sav.  Bank  v. 
Schott,  1.35  111.  655.  25  Am.  St  Rep.  401,  26  N.  E.  640;  Schufeldt  v. 
Smith,  131  Mo.  280,  52  Am.  St.  Rep.  628,  31  S.  W.  1089.  See,  too, 
Millsaps  V.  Chapman,  76  Miss.  942,  71  Am.  St.  Rep.  547,  26  South. 
369.  Contracts  made  by  a  corporation  with  Its  oflHcers  are  not  void 
per  86,  though  they  will  be  closely  scrutinized,  and  set  aside  If  not 
made  in  the  utmost  good  faith:  Singer  v.  Salt  Lake  etc.  Co.,  17 
Utah.  143,  70  Am.  St  Rep.  773,  53  Pac.  1024. 

CORPORATION— OFFICERS  AS  PREFERRED  CREDITORS.— 
The  property  of  an  insolvent  corporation  is  a  trust  fund  in  sucb 
a  sense  as  to  preclude  its  directors  and  officers  dealing  with  It  so 
as  to  secure  preference  to  themselves:  See  the  monographic  note  to 
Buck  v.  Ross,  57  Am.  St  Rep.  78;  Adams  v.  Deyette,  8  S.  Dak.  119, 
59  Am.  St.  Rep.  751,  65  N.  W.  471;  note  to  Conover  v.  Hull,  45  Am. 
St.  Rep.  835.  But  if  security  is  given  to  a  director  when  the  cor- 
poration Is  solvent,  its  subsequent  Insolvency  cannot  act  retroac- 
tively to  defeat  the  security  or  preclude  him  from  making  it  ef- 
fective: Mullanphy  Sav.  Bank  v.  Schott  135  111.  655,  25  Am.  St  Rep. 
401,  26  N.  E.  640.  See,  too,  First  Nat  Bank  v.  Dovetail  etc.  Co.» 
143  Ind.  550,  52  Am.  St  Rep.  435,  40  N.  B.  810;  Butler  v.  Harrison 
Land  etc.  Co.,  139  Mo.  467,  61  Am.  St  Rep.  464,  41  S.  W.  234;  Camp- 
bell etc.  Mfff.  Co.  V.  Marder,  50  Neb.  283,  61  Am.  St  Rep.  573,  6» 
N.  W.  774:  Slack  v.  Northwestern  Nat  Bank,  103  Wig.  57,  74  Am. 
St  Rep.  841.  79  N.  W.  51. 

COLLATERAL  SECURITY— BONA  FIDE  HOLDER.-Whether 
the  holder  of  collateral  securities  can  be  ranked  as  a  bona  fide  pur- 
chaser is  considered  In  the  monographic  note  to  Griggs  v.  Day,  32 
Am.  St  Rep.  712-715. 

MECHANIC'S  LIEN- PRIORITY  OF  MORTGAGHt— To  give  a 
materialman's  lien  priority  over,  a  mortgagee's  lien,  he  must  show 
that  his  material  was  on  the  premises,  or  that  he  had  commenced 
labor  on  the  premises  prior  to  the  record  of  the  mortgage:  Farmers' 
Bank  v.  Winslow,  3  Minn.  8G,  74  Am.  Dec.  740.  A  mechanic's  lien 
attaches  from  the  delivery  of  the  material,  or  upon  the  perfor'.'iance 
of  the  work,  and  not  from  the  date  of  the  contract:  Williams  v. 
Chapman,  17  111.  423,  65  Am.  Dec  669.  It  is  not  superior  to  the  lien 
of  a  mortgagee  executed  prior  to  but  recorded  after  the  construction 
of  the  building  is  commenced:  Math  wig  v.  Mann,  96  Wis.  218,  65 
Am.  St  Rep.  47,  71  N.  W.  105. 

I>IENS  OF  ATTORNEYS  are  considered  in  the  monographic  note 
to  Hanna  v.  Island  Coal  Co.,  51  Am.  St  Rep.  251-281 
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KNOXVILLE  V.  HARTH. 

[105  Tenn.  436,  58  S.  W.  650.] 

MUNICIPAL  CORPORATIONS  —  LIABILITY  TO  PROP- 
BRTY  OWNERS  FOR  GRADING  OF  STREETTS  BY  THIRD  PER- 
SONS.—A  municipal  corporation  cannot  devest  itself  of  its  duty  to 
superintend  and  control  all  improvements  made  by  Its  agents,  ser- 
vants, and  contractors;  lience,  a  municipality  wliich  permits  a  tliird 
person  to  gi'ade  its  streets,  and  receives  and  uses  such  worls  after  it 
is  done,  is  liable  for  any  damage  caused  to  abutting  property  owners 
by  reason  of  a  change  of  grade,  whether  such  grading  was  legally 
authorized  or  merely  permitted  to  be  done. 

R.  L.  Gates,  for  Knoxville. 

Sansom,  Welcker  &  Parker,  for  the  defendants. 

'***  WILKES,  J.  These  are  actions  against  the  city  by  citi- 
zens and  property  owners  for  damages  to  '^'^'^  their  property, 
which  abuts  on  Cleveland  street  in  the  city. 

It  appears  that  one  Lawson  Irwin,  a  contractor,  was  employed 
by  the  trustees  of  Grey  Cemetery  to  make  some  improvements 
on  its  property,  which  required  the  use  of  a  large  quantity  of 
earth.  He  saw  Mr.  John  J.  Littleton,  chairman,  and  John 
Hudiburg,  associate  member  of  the  board  of  public  works,  and 
from  them  obtained  permission  to  get  the  earth  from  Cleveland 
street  by  grading  it.  The  chairman  directed  the  city  engineer 
to  establish  a  grade  for  the  street,  and  he  proceeded  to  do  so, 
setting  stakes  for  the  guidance  of  Irwin.  The  city  did  not  em- 
ploy or  pay  Irwin  for  the  work,  but  simply  permitted  him  to 
get  the  earth  from  the  street  under  the  guidance  of  its  en- 
gineer. The  street  had  not  been  previously  graded,  and  there 
was  no  action  of  the  board  directing  it  to  be  done  nor  establish- 
ing the  grade,  and  no  ordinance  passed.  The  only  authority 
for  the  work  on  the  street  was  the  permission  given  by  Littleton 
and  Hudiburg  as  individuals,  and  not  as  a  board. 

Plaintiffs'  property  abutted  on  this  street,  and  their  ingresa 
and  egress  was  seriously  injured  by  the  grading,  and  their 
property  was  thereby  depreciated  materially  in  value.  The 
trial  judge,  hearing  the  case  without  a  jury,  gave  judgment  for 
plaintiff  Harth  for  two  hundred  and  twenty-five  dollars,  and 
in  favor  of  plaintiffs  Galbraith  &  Maloney  for  seventy-five  dol- 
lars, and  the  *^*  city  has  appealed.  The  counsel  for  the  city 
makes  no  complaint  of  the  amount  awarded,  and  does  not  ques- 
tion the  fact  that  damage  was  done,  but  the  contention  is  that 
the  work  was  not  done  by  the  city,  nor  primarily  for  its  benefit; 
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that  the  work  was  not  authorized  to  be  done  by  the  city,  but 
was  done  simply  by  permission  of  two  of  the  three  members  of 
the  board  of  public  works  as  individuals,  and  not  in  any  board 
or  official  capacity,  and  under  this  state  of  facts  the  city  would 
not  be  liable. 

The  charter  of  the  city  provides  that  the  board  of  public  works 
shall  have  the  exclusive  power  and  control  over  the  construction, 
supervision,  cleaning,  repairing,  grading,  and  improving  all 
streets,  alleys,  etc.,  and  to  fix  and  establish  the  grade  of  all 
streets,  alleys,  avenues,  and  thoroughfares.  If  this  street  had 
been  changed  from  the  natural  or  a  previously  established  grade 
by  a  valid  act  or  ordinance  of  the  city,  it  is  conceded  that  under 
the  act  of  1891,  chapter  31,  as  amended  by  the  act  of  1893,  chap- 
ter 41  (Shannon's  Code,  sec.  1988),  the  city  would  have  been 
liable  for  damages  to  the  property  of  abutting  owners,  but  it  is 
insisted  that  the  changing  in  this  grade  was  not  the  act  of  the 
city,  and  it  cannot  be  held  liable  therefor.  On  the  other  hand, 
it  is  insisted  that  the  city  is  liable  for  such  damages,  resulting 
from  a  change  of  grade,  whether  such  grading  was  legally  au- 
thorized or  merely  permitted  to  be  done.  The  *^*  language  of 
the  act  is  broad  enough  to  cover  such  grading,  no  matter  by 
whom  done,  as  the  language  does  not  refer  to  grading  done  by 
the  city,  but  in  general,  and  would  embrace  grading  done  by 
any  other  person.  The  courts  give  a  liberal  construction  to 
such  acts  in  favor  of  the  citizen  when  the  work  is  for  the  bene- 
fit of  the  general  public:  Mayor  etc. 'v.  Nichol,  3  Baxt.  338. 

That  this  grading  was  a  benefit  to  the  city  cannot  be  ques- 
tioned, and  while  the  city  neither  authorized  nor  ratified  the 
act  in  any  official  manner,  it  did  permit  the  street  to  be  torn 
up  and  graded,  to  the  injury  of  the  plaintiffs  and  for  its  ovra 
benefit.  A  municipal  corporation  is  the  proprietor  of  its  streets, 
which  it  holds  in  trust  for  the  benefit  of  the  corporation.  The 
city  must  superintend,  control  and  regulate  its  streets,  and  it 
must  so  enforce  measures  of  vigilance  and  care  over  them  as 
not  to  cause  or  allow  damage  to  others  by  their  condition :  Nash- 
ville V.  Brown,  9  Heisk.  2,  24  Am.  Rep.  289. 

It  cannot  devest  itself  of  its  duty  to  superintend  and  control 
all  improvements  and  repairs  made  by  its  agents,  servants,  and 
contractors:  Memphis  v.  Lasser,  9  Humph.  760;  Eiioxville  v. 
Bell,  12  Lea,  159. 

Neither  can  it  turn  over  to  a  third  person  the  grading  and 
control  of  one  of  its  streets  and  escape  responsibility  for  his  act,, 
which  it  permits  and  from  which  it  receives  benefit.     If  the- 
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city  ■***  pennitted  this  work  to  be  done,  and  received  and  used 
it  after  it  was  done,  it  would  be  liable  on  that  ground ;  if  it  waa^ 
a  tortious  act  done  by  the  sanction  or  permission  of  the  corpo- 
ration, it  would  be  liable  on  that  ground:  2  Dillon  on  Munici- 
pal Corporations,  4th  ed.,  sec.  710. 

We  are  of  opinion  there  is  no  error  in  the  judgments  of  the 
court  below,  and  they  are  affirmed  with  costs. 


STREETS,  CHANGE  OF  GRADE.  —  THE  LIABILITY  OP 
CITIES  for  changes  in  the  grade  of  streets  Is  the  subject  of  the^ 
monographic  note  to  O'Brien  v.  Philadelphia,  30  Am.  St.  Rep.  835- 
850.  Where  a  grade  Is  changed  by  a  street  railway  company  under- 
autliority  from  the  municipality,  granting  such  authority  does  not 
render  the  municipality  liable  for  the  action  of  the  railway:  Jordan 
▼.  Benwood.  42  W.  Ya.  812,  57  Am.  St  Rep.  850,  26  S.  B.  266. 


MAPLES  V.  RAWLINS, 
[la^  Tenn.  457,  58  S.  W.  644.] 

HOMESTEAD-JUDGMENT  LIEN— PRIORITY.— Where  the- 
bead  of  a  family,  against  whom  exists  a  judgment  of  a  court  of 
record,  purchases  land,  his  homestead  right  attaches  at  the  same 
time  the  lien  of  the  judgment  does,  but  is  superior  to  It 

HOMESTEAD-FRAUD  ON  CREDITORS— WIFE'S  MONEY^ 
The  purchase  of  land  as  a  homestead  by  a  deDtor,  with  money 
furnished  by  his  wife  and  sons,  is  not  a  fraud  upon  his  creditors. 

Welcker  &  Parker,  for  Maples. 

Green  &  Shields  and  A.  C.  Grimm,  for  Rawlins. 

**'■  WILKES,  J.  The  question  in  this  case  is  one  of  home- 
stead. Rawlins  recovered  judgment  against  Maples  June  30^ 
1898 ;  Maples  bought  the  real  '^^^  estate  in  controversy  Decem- 
ber 19,  1898.  On  the  same  day  that  he  bought  it  and  had  it. 
conveyed  to  himself,  but  at  a  later  hour,  he  mortgaged  it  back 
to  Ward,  from  whom  he  got  it,  to  secure  him  the  balance  of 
purchase  money.  Rawlins  had  the  property  levied  on,  and  com- 
plainant filed  this  bill  against  him  and  the  sheriff  to  have  hi* 
right  to  homestead  declared.  The  chancellor  decreed  that  com- 
plainant was  entitled  to  a  homestead  exemption,  but  that  de- 
fendant had  a  right  to  have  the  property  sold  subject  to  th& 
homestead.     Defendant  appealed  and  assigned  errors. 

Complainant  is  the  head  of  a  family.  The  insistence  of  de- 
fendant is  that  his  judgment  lien,  which  was  in  a  court  of  rec- 
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ord,  fastened  itself  upon  the  property  as  soon  as  the  title  vested 
in  the  complainant,  and  was  superior  to  the  homestead  right. 
It  is  also  insisted  that  the  money  invested  in  this  homestead  was 
subject  to  complainant's  debts,  and  could  not  be  invested  in  a 
homestead  that  would  be  free  from  such  debts. 

In  Hollands  v.  Webb,  2  Shannon  Tenn.  Cas.  582,  it  was  held 
that  property  subject  to  execution  could  not  be  converted  into 
a  homestead  for  the  purpose  and  with  the  intent  to  defeat  cred- 
itors of  their  debts,  but  that  if  a  debtor  had  money  on  hand  he 
might  convert  it  into  a  homestead.  Money  in  the  hands  of  a 
debtor  is  not  subject  to  be  seized  under  execution.  If  it  came 
to  the  hands  of  an  officer  who  has  an  execution  in  his  hands 
against  "***  the  owner,  it  may  be  applied  to  such  execution: 
Dolbey  v.  Mullens,  3  Humph.  437,  39  Am.  Dec.  180. 

So  if  it  be  in  the  hands  of  a  third  person  that  person  may 
be  garnished.  In  the  present  case,  however,  the  court  of  chan- 
cery appeals  report  that  the  money  invested  in  this  land  was 
not  that  of  the  debtor,  but  was  furnished  by  the  wife  and  sons. 
A  creditor  cannot  complain  of  the  sale  and  conveyance  of  per- 
sonal property  not  liable  to  execution  in  the  hands  of  his  debtor : 
Wagner  v.  Smith,  13  Lea,  569. 

There  can  be  no  question  of  fraud  in  the  case  under  the  find- 
ing of  the  court  of  chancery  appeals. 

In  McCrae  v.  McCrae,  103  Tenn.  719,  54  S.  W.  979,  it  was 
held  that  when  a  widower  with  minor  children  made  a  will  in 
which  he  directed  that  his  land  be  sold  for  his  debts  that  the 
homestead  right  of  the  minors  was  superior  to  that  of  the 
creditors  provided  for  in  the  will,  that  the  right  to  homestead 
in  the  minor  children  attached  immediately  on  the  father's 
death,  and  took  effect  simultaneously  with  the  will,  and  in 
such  case  the  courts,  in  enforcing  the  spirit  of  the  constitution, 
would  give  the  homestead  priority. 

A  similar  principle  applies  to  this  case,  and  the  homestead 
right  attached  at  the  same  time  the  lien  of  judgment  did,  but 
is  superior  to  it.  The  decree  of  the  court  of  chancery  appeals 
is  affirmed. 


HOMESTEAD.-JUDGMBNTS  EXISTING  against  a  purchaser 
of  land  for  occupation  as  a  homestead  do  not,  in  some  of  the  states, 
constitute  llen«  thereon,  if  the  debtor  pursues  the  purpose  of 
occupying  It  as  a  homestead  within  a  reasonable  time:  See  the  mono- 
graphic note  to  Vanstory  v.  Thornton,  34  Am.  St.  Rep.  502.  Com- 
pare the  monographic  note  to  Mertz  v.  Berry,  45  Am.  St  Rep.  384. 
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WOODRUFF  V.  ROYSDEN. 
[105  Tenn.  491,  58  S.  W.  1066.] 

ADVERSE  POSSESSION  OF  FATHER  FOR  SON.— Adverse 
possession  of  land  by  a  father  an<l  his  minor  son  for  a  period  of 
more  than  seven  years,  under  a  deed  which  purports  to  convey  title 
to  the  son,  invests  the  son  with  title. 

ADVERSE  POSSESSION  BY  ONE  TENANT  IN  COMMON,' 
WHEN  BENEFITS  ALL.— Where  several  tenants  in  common  claim 
«nder  deeds  purporting  to  convey  to  them  the  fee  In  the  land,  ad- 
verse possession  by  one,  who  does  not  .claim  to  hold  exclusively 
for  himself,  for  a  period  of  more  than  seven  years,  inures  to  the 
benefit  of  his  cotenants,  and  will  exclude  all  adversary  constnictive 
possession  In  another  having  the  legal  title  to  the  land. 

ADVERSE  POSSESSION.— SUCCESSIVE  ADVERSE  POS- 
SESSIONS OF  TWO  DIFFERENT  TENANTS  IN  COMMON  may 
be  joined  together  and  Inure  to  the  benefit  of  a  tenant  in  common 
not  in  possession,  where  the  cotenants  claim  under  color  of  title  and 
uot  as  naked  trespassers. 

ADVERSE  POSSESSION  —  INTERRUPTING.—  SUIT 
BROUGHT  AGAINST  A  GRANTOR  who  does  not  claim  to  own 
the  land,  and  is  not  in  possession,  does  not  interrupt  the  continuity 
of  adverse  possession  of  the  grantee  who  is  the  true  owner  and  in 
possession  of  the  property. 

Norman  B.  Morrell  and  Lucky,  Sanf ord  &  Fowler,  for  Wood- 
ruff. 

Templeton  &  Carlock,  for  Roysden. 

^®^  WILKES,  J.  This  is  an  action  of  ejectment  to  recover 
one  thousand  acres  of  land  in  Scott  and  Fentress  counties. 
There  are  two  bills  consolidated  and  heard  together  in  the  court 
below,  and  the  controversy  as  it  comes  to  this  court  only  involves 
one  thousand  acres,  or  so  much  of  a  five  thousand  acre  tract 
as  is  embraced  in  two  deeds  from  Cyrene  Carson  and  wife — one 
to  Chandler  and  Smith,  of  date  November  6,  1882,  and  the  other 
to  John  Carson,  dated  December  27,  1887.  These  deeds  pur- 
port to  convey  an  undivided  interest  of  two-thirds  to  Chandler 
and  Smith  and  one-third  to  John  Carson.  The  complainants 
deraign  their  title  from  the  state,  while  the  defendants  claim 
under  the  deeds  stated,  coupled  with  more  than  seven  years* 
adverse  possession. 

The  court  of  chancery  appeals,  after  reviewing  the  evidence, 
reports  that  the  Carsons  entered  upon  the  land  and  erected  im- 
provements in  1885,  and  went  to  live  upon  it  in  1886,  and  the 
deed  was  made  to  John  Carson  in  1887,  and  from  that  time  up 
to  the  filing  of   the  bills  in  these  causes  John   Carson  was  in 
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actual  possession  of  the  land,  claiming  for  himself  and  his  co- 
tenants,  Chandler  and  Smith,  openly,  contimiously,  exclusively,, 
and  adversely — that  is,  he  occupied  the  land  vdth  his  ^^  father, 
the  latter  being  the  head  of  the  household — and  that  court  con- 
cludes, as  a  matter  of  law,  that  being  a  mixed  possession,  the 
true  possession  and  holding  is  in  the  son,  who  had  the  legal  title. 

The  bill  against  John  Carson  was  filed  July  13,  1896,  or  over 
eight  years  after  he  had  taken  and  been  in  possession,  and  the 
court  of  chanceiT^  appeals  concludes  that  he  is  protected  by  his 
plea  of  seven  years*  adverse  possession  under  the  statute  of  limi- 
tations. And  this,  we  think,  is  correct,  even  if  the  son  be  a 
minor:  McLemore  v.  Durivage,  92  Tenn.  482,  22  S.  W.  207, 
and  cases  there  cited. 

The  bill  against  Chandler  (for  Smith  is  not  sued)  was  filed 
December  27,  1894.  He  was  never  in  actual  possession,  but 
insists  that  the  successive  possessions  of  Cyrene  and  John  Car- 
son inured  to  his  benefit,  they  being  tenants  in  common  with 
him — that  is,  Cyrene  Carso^  from  1882  to  1887,  and  John  Car- 
son after  that  date. 

The  court  of  chancery  appeals  reports  that  the  Carsons,  father 
and  son,  entered  upon  the  land  in  1885  and  made  improvements,, 
and  that  they  moved  upon  it  in  1886  and  continued  to  occupy 
it  till  these  suits  were  brought. 

Cyrene  Carson  claimed  the  land  under  a  deed  executed  to 
him  by  Marion  in  1867,  and  up  to  1882,  when  he  conveyed  an 
undivided  two-thirds  interest  to  Chandler  and  Smith,  he 
claimed  it  alone.  After  that  date  he  claimed  it  as  a  tenant  "*** 
in  common  with  Chandler  and  Smith  up  to  1887,  when  he  con- 
veyed his  one-third  interest  then  owned  to  John  Carson,  and 
John  Carson  and  Chandler  and  Smith  became  tenants  in  com- 
mon. Now,  two  questions  arise  under  this  state  of  the  case. 
One  is.  Did  the  holding  by  one  tenant  in  common  inure  to  the 
benefit  of  the  other  tenants  in  common?  And  if  so,  could  the 
successive  holding  of  two  different  tenants  in  common  be  joined 
together  and  inure  to  the  benefit  of  the  tenant  in  common  not 
in  possession? 

We  think  that  the  possession  of  one  tenant  in  common  is  the 
possession  of  all,  unless  he  claim  to  hold  exclusively  for  himself ; 
and  will  exclude  all  adversary  constructive  possession  in  an- 
other having  the  legal  title  to  the  land:  Cunningham  v.  Rob- 
erson,  1  Swan,  138;  Meriwether  v.  Vaulx,  5  Sneed,  311;  El- 
liott V.  Holder,  3  Head,  699. 
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We  are  of  opinion  also  tliat  the  successive  possessions  may  be 
connected  when  the  parties  hold  under  color  of  title  and  not  as 
mere  naked  trespassers  without  color  of  title:  J^elson  v.  Trigg, 
4  Lea,  701;  Ellege  v.  Cooke,  5  Lea,  623;  Napier  v.  Simpson,  1 
Tenn.  448-453. 

The  adverse  possession  in  this  case  commenced  in  1885  by  Gy- 
rene Carson,  holding  for  himself  and  Chandler  and  Smith.  It 
80  continued  until  1887,  when  the  adverse  possession  shifted 
with  the  title  to  John  Carson,  holding  for  himself  and  Chandler 
and  Smith. 

^^'^  We  think  the  suit  in  the  federal  court  in  1889  is  not  ma- 
terial. It  was  brought  against  Cyrene  Carson,  who  did  not  then 
claim  to  own  the  land  and  was  not  in  possession,  and  this  suit 
could  not  interrupt  the  possession  of  John  Carson  or  Chandler 
and  Smith,  the  true  owners.  At  that  time  Cyrene  Carson  wag 
not  holding  for  them.  There  does  not  appear  to  have  been  any 
actual  entry  under  the  writ  of  possession.  The  court  of  chan- 
cery appeals  reports  that  the  facts  intended  to  show  that  John 
Carson  and  Chandler  and  Smith  aided  such  a  suit,  only  appears 
in  the  statement  of  Cyrene  Carson,  and  that  court  refuses  to 
credit  the  statement  altogether,  so  that  the  facts  do  not  appear 
upon  which  to  base  an  estoppel  if  the  principle  could  apply. 

We  are  of  opinion,  therefore,  that  the  decree  of  the  court  of 
chancery  appeals  should  be  aflBrmed  as  to  John  Carson  and  re- 
versed as  to  Chandler,  and  the  bUl  should  be  dismissed  at  cost 
of  complainants. 


THE  POSSESSION  OP  ONE  TENANT  IN  COMMON  Inures  to 
the  benefit  of  his  cotenants:  Gillaspie  v.  Osbum,  3  A.  K.  Marsh.  77, 
13  Am.  Dec.  136:  Mallett  v.  Uncle  Sam  etc.  Min.  CJo.,  1  Nev.  188,  90 
Am.  Dec.  484;  Cocks  v.  Simmons,  55  Ark.  104,  29  Am.  St  Rep.  28» 
17  S.  W.  594. 

ADVERSE  POSSESSION.— ON  TACKING  SUCCESSIVE  POS- 
SESSION, see  the  notes  to  Innis  v.  Miller,  13  Am.  Dec.  331,  332; 
Rembert  v.  Edmondson,  63  Am.  St.  Rep.  821,  822.  Entry  and  pos- 
session by  one  of  several  heirs  of  a  person  dying  in  adverse  posses- 
sion of  land  Inure  to  the  benefit  of  himself  ajid  all  the  coheirs,  and 
the  adverse  possession  is  thereby  continued  for  the  purpose  of 
gaining  title:  Watson  v.  Gregg,  10  Watts,  289,  36  Am.  Dec.  176. 
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EAILEOAD  V.  FERGUSON. 

[105  Tenn.  552,  59  S.  W.  343.] 

NAVIGABLE  STREAMS.— A  river  which  is  in  fact  navigable 
at  certain  seasons  of  the  year  during  good  tides  to  light  draught 
boats  is  a  navigable  stream,  whether  it  has  been  declared  so  by  the 
legislature  or  not. 

NAVIGABLE  STREAMS— BRIDGES.— A  STATE  LEGISLA- 
TURE may  authorize  the  construction  of  a  bridge  over  a  stream  en- 
tirely within  the  limits  of  the  state,  notwithstanding  such  bridge 
might  worli  inconvenience  to  the  right  of  navigation. 

NAVIGABLE  STREAMS  —  BRIDGES  —  OBSTRUCTING 
NAVIGATION.— Under  a  general  authority  to  build  bridges  over 
streams,  a  railroad  must  so  construct  its  bridges  as  not  to  interfere 
unnecessarily  with  the  navigation  of  the  streams. 

PLEADING.— A  PRESCRIPTIVE  RIGHT  cannot  be  shown 
under  a  plea  of  the  general  issue,  but  must  be  set  up  by  special  plea. 

NAVIGABLE  STREAMS— RIGHT  TO  OBSTRUCT— PRE- 
SCRIPTiON.— The  right  to  obstruct  a  navigable  stream  by  means 
of  an  unauthorized  railroad  bridge  cannot  be  acquired  by  prescrip- 
tion. 

NAVIGABLE  STREAMS— QUESTION  OF  FACT.— The  ques- 
tion  of  the  navigability  of  a  stream  is  one  of  fact,  to  be  determined 
by  the  jury. 

Mayfield,  Son  &  Aiken  and  Cooke,  Swaney  &  Cooke,  for  the 
railroad. 

Gamett  Andrews,  S.  B.  Smith,  and  Champ  &  Andrews,  for 
Ferguson. 

^^  BEARD,  J.  The  defendant  in  error  was  the  owner  of  a 
steamboat  built  for  the  purpose  of,  and  used  by  him  in,  plying 
the  Hiwassee  river  when  there  was  sufficient  depth  of  water. 

In  his  declaration  filed  in  this  cause  it  is  averred  that  plaintiff 
in  error  maintained  a  bridge  over  this  stream  so  low  as  greatly 
to  interfere  with  its  navigation,  and  that  by  reason  of  such  im- 
proper construction  his  steamboat  was  "wrongfully,  ***  imlaw- 
fully,  and  imjustly  prevented  from  navigating  said  stream  and 
from  reaching  its  destination  in  time,  to  his  great  and  special 
damage  and  injury."  For  the  loss  sustained  in  this  alleged  un- 
lawful detention  this  action  was  brought. 

The  railway  company  first  demurred  to  the  declaration.  This 
demurrer  was  overruled  by  the  court,  but  as  no  complaint  if 
made  of  the  action  of  the  trial  judge  in  this  respect,  it  is  un- 
necessary to  set  out  the  grounds  of  demurrer.  Pleas — six  in 
number — were  then  filed.  The  first  of  these  was  the  plea  of 
not  guilty.    The  second,  third,  fourth,  and  fifth  pleaa  set  ug 
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as  a  bar  to  the  action;  in  one  form  or  another,  a  prescriptive 
right  to  maintain  the  bridge,  because  the  railway  company  and 
its  predecessors  in  title  had  built  and  maintained  it  or  similar 
structures  in  the  same  position  for  more  than  twenty  years,  and 
more  than  fifty  years  before  the  injury  complained  of.  The 
sixth  plea  was  that  of  the  three-years  statute  of  limitations.  The 
pleas  referred  to  above  as  raising  the  prescriptive  right  of  the 
defendant  to  maintain  the  bridge  in  its  then  altitude  were  de- 
murred to  and  the  demurrer  was  sustained.  So  the  cause  pro- 
ceeded to  trial  upon  the  two  pleas,  one  of  not  guilty  and  the 
other  the  statute  of  limitations,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff. 

From  the  agreed  statement  of  facts  it  appears  that  the  orig- 
inal right  to  erect  and  maintain  a  *•"*  bridge  at  the  point  in 
question  is  found  in  a  charter  granted  by  the  legislature  of 
Tennessee  to  the  Hiwassee  Railroad  Company  in  1836,  and  in 
the  exercise  of  this  right  that  company,  as  a  part  of  its  railroad, 
constructed  a  bridge  between  "Calhoun,  in  ilcMinn  county,  and 
Charleston,  in  Bradley  county,''  at  some  time  prior  to  the  year 
1845;  and  that,  under  legislative  authority  subsequently  con- 
ferred, all  the  corporate  rights,  franchises,  and  property  of  this 
company  and  of  its  various  successors  passed  ultimately  into  the 
present  plaintiff  in  error.  It  further  appears  that  its  predeces- 
sors in  title  and  the  present  owner,  the  plaintiff  in  error,  "have 
continuously  and  successively  rebuilt  and  maintained  said 
bridge  ....  npon  and  at  the  site  of  its  original  location,  and 
that  said  railroad  bridge  has  not,  since  its  original  erection,  at 
any  time  been  lowered  to  a  less  height  above  the  river  than  was 
the  original  bridge,"  and,  in  fact,  "that  the  bridge  now  in  con- 
troversy is  somewhat  higher  than  was  the  original  structure." 

It  also  appears  "that  in  the  spring  season  and  winter,  when 
there  is  a  good  tide  in  the  river,  a  light  draught  steamboat  now 
and  then  runs  up  the  river  to  the  mouth  of  the  Ocoee  river,  in 
Polk  county,  Tennessee,  some  fifteen  or  twenty  miles  by  river 
above  Charleston,"  and  that  at  high  tide  such  a  boat  can  run  up 
to  a  point  some  twenty-five  or  thirty  miles  above  Charleston. 

**®  The  case  was  tried  upon  this  agreed  statement  of  facts 
and  evidence  of  the  additional  fact  that  at  a  certain  period  with- 
in three  years  before  the  institution  of  this  suit,  when  the  river 
was  swollen  to  a  considerable  but  not  unprecedented  degree  by 
a  heavy  rainfall,  the  steamboat  of  the  defendant  was  detained 
while  transporting  a  cargo  of  valuable  freight  by  the  obstruction 
of  this  bridge,  to  the  loss  of  its  owner. 
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Oh  this  record  it  is  clear  that  the  Hiwassee  was  a  navigable 
Tiver  within  the  definition  of  such  a  stream,  as  frequently  re- 
peated by  this  court:  Elder  v.  Burrus,  6  Humph.  367 ;  Stuart  v. 
Olark,  2  Swan,  9,  58  Am.  Dec.  49 ;  Sigler  v.  State,  7  Baxt.  493. 

The  fact  that  it  has  never  been  declared  a  navigable  river  is 
immaterial,  as  it  does  not  require  legislative  sanction  of  either 
Congress  or  of  the  state  to  give  a  stream  navigable  status :  Little 
Rock  etc.  R.  R.  Co.  v.  Brooks,  39  Ark.  403,  43  Am.  Rep.  277. 

The  stream  is  entirely  within  the  territorial  limits  of  Ten- 
nessee, and  it  was  within  the  power  of  the  legislature  of  the 
«tate  to  authoriise  the  construction  of  this  bridge,  notwithstand- 
ing it  might  work  inconvenience  to  the  right  of  navigation: 
Commonwealth  v.  Breed,  4  Pick.  460;  Depew  ▼.  Board  of  Trus- 
tees etc.,  5  Ind.  8. 

The  rule  as  laid  down  by  Judge  Cooley  in  his  work  on  Con- 
stitutional Limitations,  page  592,  is  that  "if  the  stream  is  not 
one  which  is  subject  '*"'  to  the  control  of  Congress,  the  state 
law  permitting  the  erection  cannot  be  questioned  on  any  ground 
of  public  inconvenience.  The  legislature  must  always  have 
power  to  determine  what  public  ways  are  needed  and  to  what 
extent  the  accommodation  of  travel  over  one  way  must  yield  to 
the  greater  necessity  of  another." 

The  question,  therefore,  in  such  a  case  is,  Has  the  legislature, 
while  giving  autiiority  to  build  a  bridge,  made  it  lawful  for  the 
•company  so  to  construct  it  as  to  prove,  either  all  the  time  or  at 
Tecurring  periods,  an  obstruction  to  craft  adapted  to  its  naviga- 
tion ?  This  question  plaintiff  in  error  insists  is  answered  by  its 
charter.  Upon  referring  to  that,  however,  it  is  found  that  the 
authority  thus  given  is  simply  "to  build  bridges.*'  The  char- 
acter of  such  bridges  is  not  defined  nor  are  the  names  of  the 
streams  mentioned  to  which  this  authority  is  to  be  applied. 
Can  there,  then,  be  implied  from  this  general  authority  "to 
build  bridges"  the  power  to  so  construct  them  as  either  to  de- 
stroy or  else  to  interfere  seriously  with  the  passage  of  water 
craft  upon  such  internal  streams  as  may  be  crossed  by  the  com- 
pany in  the  extension  of  its  line  of  road  ?  We  think  not.  The 
state  is  interested  in  the  preservation  of  the  natural  ways  of 
communication  between  its  different  and  separated  communi- 
ties, which  may  greatly  serve  their  convenience  and  comfort,  as 
well  as  in  the  building  and  operation  of  new  and  artificial  *"** 
lines.  In  the  absence  of  express  provisions  it  will  not  be  as- 
sumed that  it  was  the  purpose  of  the  legislature  to  authorize  the 
construction  of  a  permanent  structure  over  one  of  its  streams 
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susceptible  of  use  for  navigation,  which  would  seriously  impede 
the  enjoyment  of  that  use.  It  would  be  otherwise  as  to  obstruc- 
tions which  were  temporary  in  character  and  absolutely  neces- 
sary in  the  erection  of  a  lawful  structure.  While  during  their 
existence  they  might  work  inconvenience  to  the  public  in  de- 
priving it  of  the  full  use  of  the  stream,  yet  if  this  obstruction 
was  necessary  to  the  exercise  of  the  granted  right,  it  would  not 
be  declared  illegal:  People  v.  Horton,  60  N.  Y.  610;  Cantrell  v. 
Eailway  Co.,  90  Tenn.  638,  18  S.  W.  271. 

In  Hamilton  v.  Vicksburg  etc.  R.  R.  Co.,  119  IT.  S.  280,  7 
Sup.  Ct.  Rep.  206,  it  is  said:  "In  the  case  at  bar  no  specific 
directions  as  to  the  form  and  character  bf  the  bridges  over  the 
«tream8  on  the  liile  of  the  railroad  were  prescribed  by  the  le^s- 
lature  of  the  state.  The  authority  of  the  company  to  construct 
them  was  only  an  implied  one,  from  the  fact  that  such  structures 
Were  essential  to  the  continuous  construction  of  the  line.  Two 
conditions,  hoi^^ever,  must  be  deemed  to  be  embraced  within  this 
implied  poWer;  one  that  the  bridges  should  be  so  constructed  as 
to  insure  safety  to  the  crossing  of  the  trains,  and  the  other  that 
they  shoiild  not  interfere  unnecessarily  with  the  navigation  of 
the  streams." 

»»»  In  Cantrell  v.  Railway  Co.,  90  Tenn.  638,  18  S.  W.  271, 
as  in  the  foregoing  case,  the  right  to  erect  the  bridge  in  ques- 
tion rested  on  implication  from  the  state's  grant  of  authority  to 
huild  and  operate  the  particular  line  of  railroad.  In  that  case 
the  complaint  was  that  the  railway  company,  in  the  erection  of 
a  bridge  over  Clinch  river,  had  obstructed  its  navigation  by  the 
use  of  temporary  trestle  and  other  structures,  and  this  court 
said  such  obstruction  was  not  unlawful  if  it  covered  no  more 
of  the  stream  and  was  no  longer  continued  than  the  necessity 
of  the  case  demanded  and  required. 

The  charter  right  on  which  plaintiff  in  error  rests  for  its  de- 
fense in  this  case  is  not  higher  or  greater  than  was  that  of  the 
corporations  involved  in  these  last  two  cases;  in  this  the  right 
"to  build  bridges"  is  expressly  given,  while  in  those  it  arose  by 
necessary  implication.  In  neither  was  the  form  or  character  of 
such  bridges  prescribed.  But  as  the  "authority  to  throw  a 
bridge  over  a  navigable  stream  is  an  exception  from  the  general 
law,  by  which  it  is  forbidden,  granted  by  the  legislature  in  view 
of  the  greater  advantages  to  the  public  which  are  expected  to 
result  from  the  improvement,"  this  authority  "must  be  confined 
to  the  limits  and  conditions  of  the  grant"  (Memphis  etc.  R.  R. 
■Co.  V.  Hicks,  5  Sueed,  427),  and  it  will  not  be  extended  to  cover 
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a  structure  that  is  in  any  respect  a  public  nuisance.  Under  such 
granted  power,  if  a  bridge  is  erected  over  a  ******  navigable  stream 
"it  must  be  suificiently  elevated  as  to  admit  of  the  safe  and  con- 
venient passage  of  such  boats  or  vessels  as  are  most  advantage- 
ously used  for  the  conveyance  of  travelers  or  freight  upon  the 
river  or  watercourse  spanned  by  the  bridge,  or  if  not  thus  con- 
structed, there  must  be  a  draw  of  such  size  and  structure  as  not 
materially  to  infringe  the  right  of  free  and  unobstructed  navi- 
gation" :  Jolly  V.  Terra  Haute  Draw-Bridge  Co.,  6  McLean,  237, 
Fed.  Cas.  No.  7441. 

Under  the  facts  of  the  case,  and  in  view  of  the  rule  as  an- 
nounced by  these  authorities,  we  have  no  hesitancy  in  saying 
that  the  railway  company  cannot  protect  itself  against  the  pres- 
ent claim  of  the  plaintiff  below  by  an  appeal  to  its  charter. 

It  is  insisted,  however,  by  the  company  that  the  continued 
maintenance  of  this  bridge  "for  twenty  years  and  fifty  years," 
though  it  be  an  impediment  to  navigation,  gives  it  a  prescriptive 
right  which  is  a  conclusive  defense  to  this  action.  Even  should 
it  be  conceded  that  a  right  to  obstruct  a  navigable  stream  could 
be  created  by  prescription,  yet  it  is  not  relied  upon  by  plea,  so 
as  now  to  be  of  avail  to  the  plaintiff  in  error.  As  was  said  in 
the  preliminary  statement  of  the  case,  there  were  filed  four 
pleas  setting  up  in  various  forms  the  right  of  prescription,  but 
on  demurrer  they  were  stricken  out  by  the  trial  judge.  No  aa- 
signment  of  error  is  made  on  this  action.  The  case  therefore 
stands,  in  this  court,  ^*^^  as  if  prescription  had  never  been  re- 
lied on.  For  the  rule  is  well  settled  that  a  prescriptive  right 
cannot  be  shown  under  the  plea  of  the  general  issue,  but  must 
be  set  up  by  special  plea:  Shields  v.  Schiff,  124  U.  S.  351,  8 
Sup.  Ct.  Rep.  510 ;  McKyring  v.  Bull,  16  N.  Y.  307,  69  Am. 
Dec.  696;  Matthews  v.  Ferres,  45  Cal.  51. 

But  it  is  plainly  inferable  from  the  record  that  the  learned 
fcounsel  for  the  railway  company  abandoned  their  special  pleas 
^because  satisfied  that  they  tendered  issues  not  maintainable  in 
law.  For  the  rule  seems  to  be  universally  accepted  that  a  right 
to  obstruct  a  public  highway  cannot  rest  on  prescription.  Such 
an  obstruction  is  a  common  nuisance :  Elkins  v.  State,  2  Humph. 
643 ;  Elliott  on  Eoads  and  Streets,  668 ;  Gould  on  Waters,  sec 
632 ;  Arundel  v.  McCulloch,  10  Mass.  70 ;  Mills  v.  Hall,  9  Wend. 
315,  24  Am.  Dec.  160;  Morton  v.  Moore,  15  Gray,  573. 

It  is  also  contended  by  the  railway  company  that  the  trial 
judge  improperly  gave  in  charge  to  the  jury  sections  1808  and 
6869  of  Shannon's  Code.     There  was  no  error  in  this.     They 
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were  pertinent  to  the  controversy.  Even  if  they  had  not  heen 
they  worked  no  harm  to  the  company.  For  when  it  is  once  de- 
termined that  the  Hiwassee  is  a  navigable  river,  it  did  not  re- 
quire the  aid  of  section  1808  to  make  it  a  public  highway;  the 
common  law,  in  the  absence  of  section  6869,  forbade  its  obstnic-^ 
tion  to  the  detriment  of  navigation. 

***  Again,  it  is  insisted  that  the  trial  judge  erroneously  in- 
structed the  jury  that  the  question  of  the  navigability  of  the 
Hiwassee  river  was  one  of  fact  to  be  determined  by  them.  There^ 
was  no  error  in  this:  The  Daniel  Ball,  10  Wall.  557;  Morgan  v. 
King,  35  N".  Y.  454,  91  Am.  Dec.  58.  Other  questions  arising, 
in  the  case  are  disposed  of  orally. 

The  judgment  of  the  lower  court  is  aflBrmed. 


A  FRESH-WATER  STREAM  IS  NAVIGABLE  and  a  public- 
highway  only  when  susceptible  of  being  used  as  a  highway  of  com- 
merce over  which  there  may  be  ti-ade,  travel,  transportation,  or 
floatage  for  a  season  or  a  considerable  portion  of  the  year:  Bayzer 
V.  McMillan  Mill  Co.,  105  Ala.  395,  53  Am.  St.  Rep.  133,  16  South. 
023.  See,  further.  Commissioners  v.  Catawba  Lumber  Co.,  116  N. 
C.  731,  47  Am.  St.  Rep.  829,  21  S.  B.  941;  People  v.  Ellc  River  MUK 
etc.  Co.,  107  Cal.  221,  48  Am.  St  Rep.  125,  40  Pac.  531.  The  navi- 
gability of  a  stream  is  a  question  of  fact:  Gaston  v.  Mace,  33  W. . 
Va.  14,  25  Am.  St.  Rep.  848,  10  S.  E.  60. 

BRIDGES  OVER  NAVIGABLE  RIVERS  of  a  state  may  be  au- 
thorized  by  the  legislature,  provided  they  do  not  materially  injure  • 
navigation:  Chicago  v.  McGinn,  51  111.  266,  2  Am.  Rep.  295.    A  gen- 
eral authority  to  erect  a  bridge  does  not  authorize  Its  construction. 
In  such  a  manner  as  to  prevent  navigation  of  the  river:  HIckok  v. 
Hlne.  23  Ohio  St  623,  13  Am.  Rep.  255. 


MINNIS  V.  ABRAMS. 

[105  Tenn.  662,  58  S.  W.  64B.) 

WITNESSES— SUIT  AGAINST  ADMINISTRATOR— EVI- 
DENCE.—Under  a  statute  providing  that  in  actions  against  admin- 
istrators neither  party  can  testify  against  the  other  "as  to  any 
transactions  with  or  statements  by  the  testator,"  a  plaintiff  may- 
testify  that  he  has  a  letter  In  his  possession  and  that  the  letter  I» 
In  the  handwriting  of  the  deceased,  since  these  are  Independent 
facts  and  do  not  constitute  transactions  with  or  statements  by  the 
deceased. 

Hickey  &  Peoples,  for  Minnia. 

J.  M.  Trimble,  for  Abrams. 
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♦*^  McALISTER,  J.  This  bill  was  filed  to  collect  balance 
doe  OD  a  promissory  note  and  to  enforce  vendor's  lien  for  same 
on  tract  of  land  in  Hamilton  county. 

The  principal  controversy  in  the  case  was  whether  ®*^  the 
note  was  barred  by  the  statute  of  limitations.  The  note  was 
for  four  hundred  dollars.  It  was  dated  in  1886,  and  the  bill 
was  not  filed  until  1898.  Complainant  relied  on  a  new  promise 
mac'e  by  a  letter  written  to  complainant  by  the  maker  of  the 
note,  in  which  he  assured  him  the  statute  of  limitations  should 
never  nin  against  the  debt  and  lien.  The  maker  of  the  note 
died,  and  this  bill  was  filed  against  his  widow,  heirs,  and  devisees 
to  enforce  the  vendor's  lien  and  collect  the  note.  An  adminis- 
trator ad  litem  was  appointed  and  made  a  party  defendant  to 
this  bill.  This  was,  therefore,  a  suit  between  the  complainant 
and  the  administrator  of  the  estate,  and  the  statute  forbidding 
either  party  to  testify  in  respect  of  communications  and  trans- 
actiona  with  the  deceased  would  apply.  The  court  of  chancery 
appeals  excluded  all  testimony  by  the  complainant  as  to  com- 
munications and  transact!  ona  with  deceased,  but  h^ld  that  it  was 
competent  for  complainant,  although  a  party  to  the  case,  to 
testify  to  the  independent  fact  that  he  had  this  letter  in  his  pos- 
session, and  that  it  was  in  the  handwriting  of  his  uncle,  the 
deceased  maker  of  the  note.  The  section  of  the  code  referred 
to  is  as  follows,  viz.:  "In  actions  or  proceedings  by  or  against 
executors^  administrators,  or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  transactions  with  or  state- 
ments by  the  testator,  intestate,  or  ®®^  ward,  unless  called  to 
testify  thereto  by  the  opposite  party**:  Shannon's  Code,  sec. 
6598. 

The  policy  of  the  statute  is  to  provide  that  when  one  of  the 
parties  to  a  litigated  transaction  is  silenced  by  death,  the  other 
sliall  be  silenced  by  law:  Wharton  on  Evidence,  sec.  466.  It 
will  fee  oJl»»erved  that  the  statute  simply  excludes  proof  of  trans- 
action with  or  statements  by  the  deceased,  but  does  not  make 
the  surviving  party  incompetent  as  to  other  matters.  We  do 
not  think  proof  by  the  surviving  party  that  he  had  a  letter  in 
his  possession,  and  that  the  letter  is  in  the  handwriting  of  the 
deceased,  is  in  contravention  of  the  statute.  These  are  inde- 
pendent facts,  which  we  hold  may  be  proven  by  either  party  to 
the  suit.  It  was  held  by  this  court  in  Montague  v.  Thompson, 
91  Tenn.  173,  18  S.  W.  264,  that  preliminary  to  the  introduc- 
tion of  other  proof  it  was  competent  ior  the  surviving  party  to 


Oct.  1900,]  MiNNis  V.  Abrams.  915 

«tate  as  independent  facts  that  he  at  a  particular  time  possessed 
a  letter  or  written  instrument,  and  that  it  had  been  unintention- 
ally lost,  but  he  was  not  competent  to  testify  as  to  its  contents: 
See  Mason  v.  Spurlock,  4  Baxt.  563. 

In  the  present  case  the  court  of  chancery  appeals  did  not  hold 
that  complainant  was  competent  to  testify  as  to  contents  of  the 
letter,  but  simply  that  he  had  a  letter  in  his  possession,  and  that 
the  letter  was  in  the  handwriting  of  the  deceased.  The  letter 
then  spoke  for  itself. 

606  Tjiepe  is  nothing  in  the  case  of  Scott  v,  Thornton,  58  S. 
W.  236  (decided  at  Jackson,  Tennessee,  April  term,  1900),  that 
militates  against  this  view.  All  that  we  held  was  that  H.  C. 
Scott,  being  a  party  in  interest  in  the  record,  was  disqualified  to 
testify  about  the  transaction  in  a  suit  against  his  deceased 
brother's  estate.  It  is  true  the  question  in  that  case  was  in  re- 
spect of  the  admissibility  of  a  letter,  but  complainant  was  not 
offered  as  a  witness  to  testify  to  the  handwriting  of  deceased. 

Affirmed). 


WITNESS— TRANSACTION  WITH  DECEASED.— A  party  may 
testify  to  the  writing  of  a  letter  in  the  presence  of  a  person  since 
deceased  and  handing  it  to  him  to  read,  and  that  he  read  and  sub- 
sequently mailed  it,  if  such  letter  is  produced  in  evidence,  in  which 
event  statements  therein  may  be  regarded  as  admissions  of  the  de- 
cedent: Hulett  V.  Carey,  66  Minn.  327,  61  Am.  St  Rep.  419,  60  N. 
W.  81. 
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SWINNEY  V.  EDWARDS. 

[8  Wyo.  54,  55  Pac.  306.] 

NEGOTIABLE  INSTRUMENTS— GAMBLING  OONTRAOT.— 
Under  a  statute  providing  that  all  contracts  or  notes,  the  consid- 
eration whereof  shall  be  money  or  any  other  valuable  thing,  won  by 
gaming,  shall  be  utterly  void  and  of  no  effect,  a  note  given  In 
settlement  for  money  lost  by  the  maker  in  a  gambling  game  is  void, 
no  matter  in  whose  hands  it  may  be,  nor  does  the  subsequent  verbal 
promise  of  the  maker  of  the  note  to  pay  the  holder  thereof  render 
bim  liable  thereon. 

Burke  &  Fowler,  for  the  plaintiff  in  error. 

£.  H.  Fourt,  for  the  defendant  in  error. 

*•  CORN,  J.  This  was  a  suit  brought  by  Edwards,  the  de- 
fendant in  error,  against  Swinney,  the  plaintiff  in  error,  upon 
a  promissory  note  of  Swinney  due  three  months  from  date, 
and  payable  to  Edwards.  The  defense  was  that  the  considera- 
tion of  the  note  was  money  won  at  cards.  Upon  a  trial  by  the 
court  without  a  jury  the  court  found  for  the  plaintiff  generally, 
and  gave  judgment  in  his  favor  for  the  amount  of  the  note  and 
interest;  but  also  made  special  findings,  as  follows:  "That  the 
note  waa  given  in  consideration  of  a  debt  due  for  a  gambling 
transaction;  that  the  plaintiff  waa  not  present  at  the  time  the 
note  was  given;  he  was  not  a  party  to  the  note  at  the  time  it  was 
made;  it  waa  made  to  him  as  payee  without  hia  solicitation, 
knowledge,  or  consent;  that  he  received  it,  so  far  as  the  evidence 
goes,  before  it  was  due;  that  it  had  not  been  paid  in  whole  or 
in  part,  and  that  the  plaintiff  became  its  absolute  owner  at  the. 
time  it  was  transferred  to  him.'* 
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The  special  findings  are  substantially  sustained  ty  the  evi- 
dence, which  aJso  shows  that  Edwards,  Swinney,  and  one  Bethel 
had  engaged  in  playing  cards,  and  that  Swinney  lost;  Edwards 
quit  the  game  and  left  the  place  before  the  game  closed.  Swin- 
ney, at  the  close  of  the  game,  settled  his  losses  by  giving  this 
note  to  Bethel,  and  it  was  made  payable  to  Edwards  at  Bethel's 
request.  The  next  day  Bethel  turned  it  over  to  Edwards  in 
part  payment  of  a  prior  debt  of  Bethel  to  Edwards.  Edwards ' 
testified  that  he  believed  the  note  was  given  in  settlement  of  a 
gambling  account;  but  that  he  had  no  personal  knowledge  in 
regard  to  it,  and  there  is  no  direct  evidence  whether  or  not  he 
was  80  informed  at  the  time  he  accepted  the  note. 

Section  1001  of  the  Eevised  Statutes  of  "Wyoming  provides 
that  all  contraots,  notes,  etc.,  made  or  entered  into  where  the 
whole  or  any  part  of  the  consideration  thereof  shall  be  for  any 
money  or  other  valuable  thing  won  by  any  gaming,  or  by  play- 
ing at  cards,  shall  be  utterly  void  and  of  no  effect. 

Upon  the  evidence  and  upon  the  special  findings  the  '^'^  judg- 
ment should  have  been  for  the  defendant,  plaintiff  in  error. 
The  well-settled  rule  of  law  is,  that  when  mere  illegality  of  con- 
sideration is  relied  upon,  the  defendant  may  show  such  illegality 
in  a  suit  between  the  original  parties  to  the  note;  but  when  a 
negotiable  instrument  has  passed,  in  the  ordinary  course  of  busi- 
ness, into  the  hands  of  a  bona  fide  holder  for  a  valuable  con- 
sideration, and  without  notice  of  such  illegality,  the  defendant 
cannot  avail  himself  of  such  defense  if  the  holder 'obtained  the 
note  before  maturity.  This  is  the  general  rule,  and  it  is  the 
same  whether  the  illegality  is  at  common  law  or  declared  by 
statute.  But,  apparently  by  way  of  exception  to  the  rule,  when 
the  legislature  has  declared  that  the  illegality  of  the  contract 
or  consideration  shall  make  the  note  void,  the  defendant  may 
set  up  that  defense  though  the  note  be  in  the  hands  of  a 
bona  fide  holder.  The  reason  of  the  rule  is,  that  if  inno- 
cent parties  were  allowed  to  recover,  the  winner  would  al- 
ways avoid  the  statute  by  transferring  the  notes;  and  this  con- 
sideration is  deemed  to  outweigh  the  occasional  loss  or  incon- 
venience which  may  occur  to  innocent  persons  in  the  course  of 
business.  The  rule  is  the  same  in  this  country  and  in  England, 
and  the  authorities  seem  to  be  uniform  upon  the  subject.  It 
is  also  applied  in  the  case  of  usurious  contracts  made  void  by 
statute.  It  was  applied  in  Georgia  where  a  statute  declared 
contracts  with  an  attorney  at  law  to  be  null  and  void  whenever 
the  attorney  should  fail  to  attend  to  the  suit  in  person,  or  by 
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some  competent  attorney  up  to  the  rendition  of  the  judgment: 
Weed  V.  Bond,  21  Ga.  195;  Glenn  v.  Farmers'  Bank,  70  N.  C. 
191;  Vallett  v.  Parker,  6  Wend.  615;  Ivey  v.  Nicks,  14  Ala.  564; 
8  Am.  &  Eng.  Ency.  of  Law,  1019,  where  the  authorities  are 
collated. 

The  note  in  this  ease  is  clearly  within  the  statute,  and  is 
void,  in  whose  hands  soever  it  may  be.  The  fact  that  Swinney 
afterward  verbally  promised  Edwards  to  pay  the  note  does  not 
change  the  situation.  The  promise  is  void  for  want  of  consid- 
eration: Mordecai  v.  Dawkins,  9  Eich.  262. 

*®  The  judgment  will  be  reversed  and  remanded,  with  in- 
struction to  the  district  court  to  enter  judgment  for  the  defend- 
ant for  costs. 

Potter,  C.  J.,  and  Scott,  D.  J.,  concur. 

Knight,  J.,  did  not  sit  in  this  case. 

A  NOTE  GIVEN  IN  CONSIDERATION  OF  A  GAMING  con- 
tract is  void  in  the  hands  of  a  bona  fide  holder:  Snoddy  v.  Banlc, 
88  Tenn.  573,  17  Am.  St.  Rep.  918.  13  S.  W.  127.  Compare  Sond- 
helm  V.  Gilbert,  117  Ind.  71,  10  Am.  St.  Rep.  23,  18  N.  E.  687; 
Lynchburg  Nat  Bank  v.  Scott,  91  Va.  652,  50  Am.  St.  Rep.  860,  22 
S.  E.  487. 


DURLACHEE  v-.  FEAZER. 
[8  Wyo.  58,  55  Pac.  306.] 

CORPORATIONS  HAVING  BUT  ONE  STOCKHOLDER.— 
Though  one  person  owns  or  controls  all  the  stock  in  a  corporation 
and  has  conveyed  to  it  all  of  his  property,  and  as  president,  treas- 
tirer,  and  manager  is  given  complete  control  of  its  operations  by  its 
by-laws,  yet  he  and  the  corporation  are  legally  tM'O  distinct  per- 
sons, each  having  the  right  to  own  property  and  contract  debts,  and 
each  bound  by  its  and  his  obligations  in  regard  thereto,  as  fully 
as  if  two  distinct  natural  persons.  That  the  corporation  owes  its 
president's  debts  cannot  be  conclusively  presumed  in  such  case 
from  the  fact  that,  though  operating  under  a  corporate  name,  he 
was,  in  fact,  still  conducting  the  same  business  which  he  owned 
and  operated  as  an  individual. 

CORPORATIONS^CONTRACT  TO  PAY  INDIVIDUAL 
DEBTS.— To  establish  the  existence  of  a  verbal  contract  on  the 
part  of  a  corporation  to  pay  individual  debts,  there  must  be  proof 
of  some  expression  on  the  part  of  the  debtor,  and  someone  repre- 
senting the  corporation,  sliowing  that  the  minds  of  the  contracting 
parties,  or  their  agents,  met  and  agreed  upon  the  proposition. 

EVIDENCE— CONTRACTS.— It  Is  not  competent  for  a  wit- 
ness to  testify  that  a  certain  contract  was  or  was  not  made.  He 
may  state  what  was  said  or  done  and  the  conclusion  is  for  the- 
court  or  for  the  jury. 
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CORPORATIONS— CONTRACTS.— The  unexpressed  Inten- 
tion of  a  person  claiming  to  act  for  himself  on  one  part  and  for  a 
corporation  on  the  other  does  not  constitute  a  contract.  Hence,  the 
mere  intention  of  one  who  conveys  all  of  his  property  to  a  corpora- 
tion and  talses  stock  therefor,  that  his  individual  debta  shall  be 
paid  out  of  the  proceeds  of  the  corporation,  does  not  bind  the  lat- 
ter if  there  is  no  actual  agreement  to  that  effect  between  himself 
and  the  corporation. 

CORPORATIONS  CANNOT  GIVE  AWAY  THEIR  PROP- 
ERTY or  transfer  It,  unless  in  good  faith  and  for  value,  if  their 
creditors  are  thereby  left  unsecured.  They  cannot  use  their  entire 
capital  in  payment  of  a  private  debt  of  their  president,  which  they 
are  under  no  legal  or  moral  obligation  to  pay. 

CORPORATIONS— CONTRACTS.— A  chattel  mortgage  on  all 
of  the  personal  property  of  a  corporation  to  secure  the  Individual 
debt  of  its  president  created  previously  to  Its  incorporation  Is  not 
binding  against  the  corporation  creditors,  unless  there  is  an  agree- 
ment by  the  corporation  to  assume  such  Indebtedness  at  the  time 
of  its  Incorporation. 

CORPORATIONS  —  CONTRACTS— CONSIDERATION.— The 
substitution  of  the  corporate  name  on  a  note,  as  principal.  In  a 
transaction  extending  the  debt,  without  consideration  to  the  cor- 
poration, where  the  note  was  originally  given  by  the  president  of 
such  corporation  for  his  Individual  debt,  does  not  bind  the  corpora- 
tion as  against  Its  creditors. 

C.  E.  Carpenter  and  J.  W.  Lacey,  for  the  plaintiff  in  error. 

M.  C.  Brown,  C.  P.  Arnold,  and  N.  E.  Corthell,  for  the  de- 
fendant in  error. 

®®  COKN,  J.  This  is  an  action  of  replevin,  and  the  defend- 
ant (defendant  in  error)  is  the  sheriff  of  Albany  county.  De- 
fendant had  possession  of  the  property,  several  thousand  dollars* 
worth  of  merchandise,  fixtures,  etc.,  under  levies  of  various  at- 
tachment writs  against  "The  A.  M.  Bauman  Mercantile  Com- 
pany." 

For  some  years  prior  to  1896,  A.  M,  Bauman  was  in  the 
grocery  business  at  Laramie.  August  18,  1893,  he  ***  borrowed 
from  the  plaintiff  $6,000,  and  gave  her  a  mortgage  on  his 
homestead  running  three  years,  as  security.  Subsequently, 
he  bought  a  store  building  for  $6,500,  borrowed  the  amount 
from  the  plaintiff,  and  to  secure  her  gave  her  a  mortgage 
on  the  building  dated  May  23,  1894,  and  running  three 
years.  He  also  owed  the  First  National  Bank  of  Laramie 
$4,000,  and  on  January  29,  1896,  he  and  the  plaintiff  exe- 
cuted their  note  to  the  bank  for  the  amount,  payable  in 
ninety  days.  He  also  owed  the  Albany  County  National  Bank 
a  note  for  $2,000,  due  February  2,  1896,  and  had  other  debts, 
which  made  his  total  indebtedness  on  February  1,  1896, 
$22,705.28  as  shown  by  his  books.     His  assets,  as  shown  by  hia 
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tooks,  amounted  to  $31,667.09.  On  the  last-named  date  he 
•organized  a  corporation  under  the  name  of  A.  M.  Bauman  Mer- 
•cantile  Company,  with  a  capital  stock  of  $33,000,  divided  into 
three  hundred  and  thirty  shares.  He  controlled  the  entire 
stock,  three  hundred  shares  being  issued  directly  to  him, 
twenty-seven  shares  assigned  to  his  wife,  and  one  share  each 
to  three  of  his  employes,  who  were  also  made  directors.  The 
-certificates  for  the  last-named  thirty  shares  were  made  out,  but 
never  signed  or  delivered.  The  stock  was  issued  as  fully  paid. 
On  February  5,  1896,  he  borrowed  for  the  company  $3,000  from 
ihe  First  National  Bank  of  Laramie,  and  hypothecated  one 
iundred  of  the  shares  as  collateral,  afterward  turning  over  an- 
-other  one  hundred  as  additional  security  for  this  loan.  On  the 
■same  day  he  executed  a  bill  of  sale  to  the  company  of  all  his 
personal  property,  including  the  stock  of  merchandise,  store 
^tures,  etc,  the  consideration  named  being  $20,500.  On  the 
'€ighth  day  of  the  same  month  he  conveyed  his  real  estate  by 
^warranty  deed  to  the  company,  the  consideration  named  being 
■$11,700.  Though  the  real  estate  was  encumbered  with  mort- 
_gages  to  the  amount  of  $12,500,  the  deed  contained  a  general 
warranty  against  all  lawful  claims,  and  both  conveyances  ac- 
"knowledged  the  receipt  of  the  considerations  recited.  Mr. 
Bauman,  in  addition  to  having  control  of  all  the  stock  of  the 
corporation,  and  being  one  of  its  directors,  was  president,  treas- 
urer and  ''^  general  manager,  and  the  by-laws  gave  him  entire, 
■control  of  all  its  business  transactions.  On  May  2,  1896,  the 
indebtedness  of  $4,000  to  the  First  National  Bank  was  extended 
by  a  new  note  signed  "The  A.  M.  Bauman  Mercantile  Co.,  A.  M. 
Bauman,  Prestd.  and  Treasurer,"  and  by  the  plaintiff.  After 
the  incorporation,  the  company,  or  Bauman,  out  of  the  funds 
of  the  company,  paid  something  like  $2,500  of  his  individual 
•debts  due  to  various  parties,  including  interest  on  the  plaintiff's 
mortgages  for  $12,500.  The  corporation,  while  engaged  in 
■business,  obtained  credit,  and  at  the  time  of  the  institution  of 
this  suit,  was  indebted  to  various  parties,  including  those  repre- 
isented  by  the  defendant  sheriff  in  this  action,  in  about  the  sum 
-of  $4,000.  About  January  1,  1897,  the  company  was  embar- 
irassed  and  unable  to  pay  its  bills  as  they  became  due,  and  was 
heing  pressed  by  some  of  its  creditors.  On  January  11th,  in 
^pursuance  of  a  resolution  passed  by  the  trustees  on  that  day,  the 
•company  executed  its  note  to  the  plaintiff  for  $9,000,  running 
two  years,  and  also  a  chattel  mortgage  securing  it  on  all  its 
«tock,  fixtures,  accounts,  and  billa  receivable.     The   resolution 
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recited  that  it  was  for  the  purpose  of  securing  her  against  the 
$4,000  due  the  bank,  and  to  give  her  additional  security  to  the 
amount  of  $5,000  of  the  $12,500  for  which  she  held  mortgages 
on  the  real  estate,  it  having  depreciated  in  value.  The  mort- 
gage was  deemed  defective  in  some  respects,  and  a  new  one  was 
executed  and  duly  filed  on  January  18th.  On  January  20th 
possession  of  the  store  and  the  mortgaged  property  was  turned 
over  to  the  plaintiff  under  this  mortgage,  and  certain  creditors 
thereupon  sued  out  attachments  amounting  to  more  than  $4,000 
against  the  company,  and  the  sheriff  took  possession  of  the  prop- 
erty by  virtue  of  the  writs.  The  plaintiff  then  retook  the  prop- 
erty in  this  action  of  replevin.  The  case  was  tried  by  a  jury, 
and  there  was  a  verdict  and  judgment  for  the  defendant. 

The  record  is  very  voluminous,  one  hundred  and  ten  errors 
being  assigned  as  grounds  for  a  new  trial.  But  in  our  view  of 
the  '^^  case  it  will  not  be  necessary  to  consider  these  assign- 
ments in  detail. 

The  pivotal  question  in  the  case  is  whether  the  plaintiff's 
chattel  mortgage,  under  which  she  took  possession  of  all  the 
personal  property  and  effects  of  the  company  on  January  20, 
1897,  was  a  valid  lien  based  upon  an  actual  debt  or  obligation  of 
the  company,  as  against  its  existing  creditors.  It  is  shown  and 
not  denied  that  the  $4,000  due  the  bank,  and  the  $12,500,  of 
which  the  remaining  $5,000  of  the  chattel  mortgage  is  a  part, 
were  originally  the  individual  debts  of  Mr.  Bauman.  The 
primary  question,  then,  is  whether  they,  or  either  of  them,  be- 
came the  debt  of  the  company.  It  is  true  that  in  a  sense  Bau- 
man was  practically  the  company.  He  owned  or  controlled  all 
the  stock,  was  given  complete  control  of  its  operations  by  the 
by-laws,  and  conveyed  to  it  all  his  property.  But,  nevertheless, 
he  and  the  company  were  legally  two  distinct  persons,  each  hav- 
ing the  right  and  power  to  own  property  and  contract  debts,  and 
each  bound  by  its  and  his  own  obligations  in  regard  thereto,  as 
fully  as  if  they  had  been  two  distinct  natural  persons:  Schufeldt 
V.  Smith,  139  Mo.  372,  40  S.  W.  887;  Georgia  Co.  v.  Castleberry, 
43  Ga.  188;  McClellan  v.  Detroit  File  Works,  56  Mich.  583,  23 
N.  "W.  321.  That  the  company,  therefore,  owed  Bauman's 
debts  is  not  to  be  conclusively  presumed  from  the  fact  that 
though  operating  under  a  corporate  name,  he  was,  in  fact,  still 
conducting  the  same  business  which  he  had  owned  and  operated 
as  an  individual;  but  it  is  a  question  of  fact  to  be  determined 
by  the  evidence. 
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It  is  uncontroverted  that  the  only  writings  which  passed 
between  Bauman  and  the  company  were  a  warranty  deed  for 
the  real  estate  and  a  bill  of  sale  of  the  personal  property  con- 
taining no  reservations,  delivered  by  him  to  the  company,  upon 
the  one  hand,  and  certificates  for  three  hundred  and  thirty 
shares  of  the  capital  stock  of  the  company,  received  by  him  from 
the  company,  upon  the  other  hand.  The  par  value  of  the  shares 
was  $33,000,  and  they  were  stipulated  to  be  fully  paid  up.  The 
consideration  expressed  "^^  in  the  deed  was  $11,700,  and  in  the 
bill  of  sale  $20,500,  making  an  aggregate  of  $32,200.  So  far 
as  the  writings  are  concerned,  therefore,  I  do  not  think  it  can 
be  contended  that  they  express  or  imply  any  contract  upon  the 
part  of  the  company  to  pay  Bauman's  individual  debts,  amount- 
ing, as  the  evidence  shows,  to  more  than  $22,000.  If  there  was 
such  a  contract,  then,  upon  the  part  of  the  company,  at  the  time 
of  the  transfer  of  the  property  to  it,  and  in  consideration  of 
such  transfer,  it  must  have  been  verbal  or  else  implied  from  all 
the  circumstances  of  the  transaction. 

To  establish  the  existence  of  a  verbal  contract  there  must  be 
proof  of  some  expression  upon  the  part  of  Bauman,  and  some 
one  representing  the  company,  showing  that  the  minds  of  the 
contracting  parties,  or  their  agents,  met  upon  the  proposition 
and  agreed.  There  must  have  been  some  form  of  words  show- 
ing the  mutuality  which  is  an  essential  af  every  contract.  The 
change  in  the  ownership  of  the  property  and  the  conduct  of  the 
business  from  Bauman  to  the  company  is  not  a  mere  form  to 
suit  the  convenience  and  business  purposes  of  Bauman.  It  was 
and  must  be  treated  as  an  actual  transfer  of  the  property  and 
business  from  one  individual  to  another,  both  having  full  power 
under  the  law  to  hold  property  and  make  contracts,  and  both 
bound  by  the  same  obligations  in  regard  thereto,  as  if  both  were 
natural  persons.  In  the  deed  and  bill  of  sale  there  is  no  inti- 
mation of  such  a  contract;  no  resolution  to  that  effect  appears 
in  the  records  of  the  corporation,  and  it  is  admitted  none  was 
ever  adopted;  Bauman  and  Howard  both  testify  that  it  was 
never  mentioned.  There  is  absolutely  no  evidence  of  any  ex- 
press contract  of  the  corporation  to  pay  the  debts  of  Bauman. 

But  Bauman  and  Howard,  a  director,  and  the  bookkeeper  of 
Bauman  and  also  of  the  company,  both  testify  that  it  was  "un- 
derstood" that  the  company  was  to  pay  the  debts  of  Bauman. 
And  it  is  contended  by  the  plaintiff  in  error  that  this  is 
not  only  evidence  of  the  fact,  but  "^^  that  it  is  ample  proof 
that  there  was  such  a  contract.     Such  a  statement  entirely 
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unchallenged  and  standing  alone  might  be  more  or  less  con- 
vincing to  a  court  or  jury  that  such  a  contract  had  been 
made.  But  both  testify  upon  cross-examination  that  the  sub- 
ject of  the  payment  of  the  debts  of  Bauman  by  the  company 
was  never  mentioned ;  and  Bauman,  upon  being  asked  the  ques- 
tion, "You  simply  understood  that  yourself,  and  nobody  else 
understood  anything  abut  it?"  answered:  '^ell,  yes,  it  might 

be  that  way;  I  should  say  it  was  never  mentioned  at  all 

Nobody  ever  spoke  of  it?  ....  No,  sir,"  How  Howard 
reached  the  conclusion  that  it  was  "understood"  may  perhaps 
be  easily  accounted  for  by  the  fact  that  he  knew  that  Bauman 
did  actually  pay  a  large  amount  of  his  private  debts  with  the 
money  of  the  corporation.  But  it  is  not  competent  for  a  wit- 
ness to  testify  that  a  certain  contract  was  or  was  not  made. 
He  may  state  what  wa*  said  or  done,  and  the  conclusion  is  for 
the  jury  or  the  court.  The  facts,  as  distinguished  from  their 
conclusion,  are  stated  by  Bauman  and  Howard  upon  their  cross- 
examination.  Howard's  testimony  furnishes  no  proof  whatever 
of  the  making  of  the  alleged  contract;  but,  upon  the  contrary, 
seems  quite  conclusively  to  show  that  if  any  such  contract  was 
made,  he  has  no  knowledge  of  the  facts  by  which  it  is  to  be 
made  to  appear.  Bauman's  testimony  at  the  utmost  only  tends 
to  show  that  it  was  his  own  intention  to  pay  his  private  debts 
out  of  the  resources  of  the  corporation,  for  upon  cross-examina- 
tion he  admits  that,  so  far  as  he  knows,  no  one  else  than  him- 
self so  understood.  Even  that  it  was  his  intention  at  the  time 
of  the  transfer  of  the  property  is  strongly  negatived  by  other 
facts  in  the  case.  He  gave  a  clean  bill  of  sale  of  his  personal 
property,  and  the  payment  of  his  debts  was  not  named  as  part 
of  the  consideration.  He  gave  a  deed  of  the  real  estate,  and 
the  payment  was  not  only  not  named  as  part  of  the  considera- 
tion, but  he  covenanted  with  the  company  against  his  debt 
$12,500  by  which  the  property  was  encumbered.  But  if  it  be 
admitted  ^'*  that  this  was  his  intention,  such  mere  unexpressed 
intention  or  understanding  of  Bauman  that  he  would  pay  his 
private  debts  from  the  resources  of  the  corporation,  and  this  is 
the  utmost  the  evidence  tends  to  show,  falls  short  in  the  ele- 
ments necessary  to  constitute  a  contract.  A  valid  contract  in- 
volves an  offer  and  acceptance,  and  it  must  bind  both  parties:  3 
Am.  &  Eng.  Ency.  of  Law,  641.  The  essentials  of  a  contract 
are  said  to  be:  "A  person  able  to  contract,  a  person  able  to  h& 
contracted  with,  a  thing  to  be  contracted  for,  a  good  and  suffi- 
cient consideration,  clear  and  explicit  words  to  express  the  con- 
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tract,  the  assent  of  both  contracting  parties":  Beach  on  Con- 
tracts, sec.  1.  "A  contract  is  the  meeting  of  two  minds": 
Beach  on  Contracts,  sec.  15. 

Many  authorities  are  cited  by  counsel  sustaining  contracts 
entered  into  with  corporations  by  their  directors  or  officers. 
But  we  find  no  case  where  the  mere  silent  mental  operations  of 
one  individual,  claiming  to  act  for  himself  as  the  one  party  and 
for  the  corporation  as  the  other,  have  been  held  to  constitute 
a  contract.     Eeferring  to   some   of  the   cases  cited  upon  this 
branch  of  the  case,  Marsh  v.  Whitmore,  21  "Wall.  178,  was  a 
case  where  bonds  belonging  to  the  plaintiff  were  sold  for  him 
by  his  attorney  at  public  auction,  and   were  bought  by  third 
parties  for  the  attorney.     In  Bassett  v.  Brown,  105  Mass.  551, 
an  agent  for  the  sale  of  land  procured  a  deed  to  be  made  to 
himself,  the  deed  being  executed  by  the  principal  in  person.    In 
Thomas  v.  Brownsville  R.  R.  Co.,  109  U.  S.  522,  3  Sup.  Ct. 
Rep.  315,  the  contest  was  upon  a  bill  to  foreclose  a  mortgage 
executed  by  the  company  to  the  plaintiffs,  two  of  whom  were 
directors  of  the  company.     In  Twin  Lick  Oil  Co.  v.  Marbury, 
91   U.  S.  587,  the   company   was   embarrassed  and  a   director 
loaned  money  to  it,  taking  a  deed  of  trust  upon  its  property  to 
secure  the  loan.     He  subsequently  bought  in  the  property  at 
public  sale  under  the  trust  deed.     In  Pneumatic  Gas    Co.  v. 
Berry,  113  U.  S.  322,  5  Sup.  Ct.  Rep.  525,  the  defendant  was 
one  of  nine  directors.     The  company  became  embarrassed,  he 
took  a  lease  of  its  property,  '"'*  continued  the  business,  paid 
money  for  the  company,  and  rescued  it  from  bankruptcy.     The 
court  refused  to  cancel  the  lease  or  require  the  defendant  to 
account  for  profits.     In  Leavenworth  Co.  v.  Chicago  etc.  Ry. 
Co.,  134  U.  S.  688,  10  Sup.  Ct.  Rep.  708,  a  director  purchased 
property  from  a  third  party  in  alleged  violation  of  his  duty  to 
the  company.     These  and  like  cases  are  many  of  them  instruc- 
tive for  the  purpose  for  which  they  were  originally  cited  by 
counsel,  that  a  contract  between  a  corporation  and  its  officers 
is  not  void  but  voidable.-    But  they  do  not,  as  contended  in 
counsel's  reply  brief,  meet  the  objection  that  the  assent  of  two 
persons  is  required  in  every  contract,  and  that  there  is  no  evi- 
dence in  this  case  tending  to  show  such  assent. 

The  evidence  leaves  no  room  for  any  doubt  that  the  Bauman 
Mercantile  Company  was  insolvent.  It  was  not  only  being 
pressed  by  debts  which  it  was  unable  to  pay,  but  by  its  mortgage 
and  the  transfer  by  virtue  of  it  to  the  plaintiff  it  was  left  with- 
out a  dollar  in  money  or  property  except  its  equities  in  the  real 
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estate.  These  were  valueless.  The  execution  of  the  mortgage 
by  the  company  and  the  acceptance  of  it  by  the  plaintiff,  under 
the  circumstances  shown,  was  an  admission  by  both  of  them 
that  the  real  estate  was  not  sufficient  security  for  the  encum- 
brances upon  it  by  $5,000. 

The  American  courts,  following  Wood  v.  Dummer,  3  Mason^ 
311,  Fed  Cas.  No.  17,944,  have  usually  held  that  the,  capital 
of  a  corporation  is  a  trust  fund  for  the  payment  of  its  debts: 
Morawetz  on  Corporations,  sec.  780;  Sanger  v.  Upton,  91  U.  S. 
60;  Union  Ins.  etc.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  547,  37 
Am.  Rep.  129,  authorities  cited;  Thompson  on  Corporations, 
sec.  2951. 

Some  of  the  courts,  it  is  true,  have  objected  to  this  state- 
ment of  the  law,  but  it  is  uniformly  held  that  a  corporation 
cannot  give  away  its  property  or  transfer  it,  unless  in  good  faith 
for  value,  if  its  creditors  would  thereby  be  left  unsecured: 
Morawetz  on  Corporations,  789;  Hospes  v.  Northwestern  Mfg. 
Co.,  48  Minn.  174,  31  Am.  St.  Rep.  637,  50  N.  W.  1117; 
Sweeney  v.  Grape  Sugar  Co.,  30  W.  Va.  443,  8  Am.  St.  Rep. 
88,  4  S'.  E.  431;  Beach  v.  Miller,  ^«  130  111.  162,  17  Am.  St. 
Rep.  291,  22  N.  E.  464;  Hall  v.  Goodnight,  138  Mo.  581,  37 
S.  W.  916;  Shufeldt  v.  Smith,  139  Mo.  372,  40  S.  W.  887. 
This  is  precisely  what  was  attempted  in  this  case — to  use  the 
entire  capital  of  the  company  in  payment  of  a  private  debt  of 
the  president  which  it  was  under  no  legal  or  moral  obligation 
to  pay. 

In  Shufeldt  v.  Smith,  139  Mo.  372,  40  S.  W.  887,  a  partner- 
ship composed  of  three  members  converted  the  partnership  into 
a  corporation.  Subsequently,  the  company  executed  a  deed 
of  trust,  preferring,  among  others,  certain  debts  of  the  old 
firm.  Other  creditors  attempted  to  have  the  deed  set  aside 
upon  the  ground  that  these  were  not  debts  of  the  company. 
The  deed  was  sustained,  but  upon  the  specific  ground  that  the 
evidence,  by  positive  affirmative  testimony,  showed  a  verbal 
agreement  that  the  company  was  to  take  all  the  property  of  the 
firm  and  assume  all  its  debts. 

Hall  V.  Goodnight,  138  Mo.  681,  37  S.  W.  916,  was  a  case  in 
many  of  its  features  similar  to  the  one  under  consideration. 
Chamberlain  and  Terry  had  been  in  partnership  in  the  mer- 
cantile business.  C.  bought  out  T.'s  interest  in  the  stock  of 
goods,  and  gave  his  note  for  the  purchase  price.  After  continu- 
ing the  business  for  a  time  alone,  C.  organized  a  corporation, 
conveyed  to  it  his  property  and  took  all  the  capital  stock.     He 
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kept  up  the  organization  by  making  his  clerks  and  employ68 
nominal  stockholders  of  a  share  each,  and  for  years  paid  in- 
terest on  the  note  out  of  the  proceeds  of  the  same  stock  of 
goods.  There  was  a  by-law  of  the  company  giving  him  full 
power  of  management,  and  he  controlled  the  entire  businesg, 
the  other  stockholders  always  obeying  his  wishes.  The  com- 
pany sold  to  Hall  and  Terry  the  goods  in  dispute  at  the  invoice 
■cost  price  of  $8,100,  and  they  paid  the  amount  $3,806  in  checks 
^nd  cash,  and  the  balance  ($4,294)  by  surrendering  the  Terry 
note.  The  court  found  that  Chamberlain  intended  the  note 
should  be  satisfied  out  of  the  assets  of  the  concern,  and  Terry 
was  consulted  (as  one  having  an  equitable  interest  in  the  mat- 
ter) about  the  ineorporation  at  ''''  the  tkne,  and  consented  to 
that  move.  But  the  court  say:  "The  debt  due  from  Mr.  Cham- 
berlain to  Mr.  Terry  (being  mwely  an  individual  debt  for  which 
the  compani'  was  at  no  time  either  morally  or  legally  bound) 
could  not  be  paid  from  the  assets  of  the  corporation,  even  by 
consent  of  all  the  stockholders,  without  committing  a  fraud  on 
the  then  creditors  in  the  circumstances  disclosed."  In  reply  to 
the  contention  of  plaintiff  "that  the  note  represented  the  pur- 
<;hase  price  of  the  stock  of  merchandise,  and  that  the  assets 
of  the  company  were,  therefore,  still  equitably  bound  to  re- 
spond to  that  obligation,"  the  court  say:  "It  is  clear  the  stock 
of  goods  was  turned  over  to  that  company  by  Mr.  Chamberlain 
ior  the  shares  of  capital  stock  of  the  company  which  he  received. 
....  The  merchandise  was  paid  for  (as  between  Chamberlain 
and  the  company)  by  its  issue  of  capital  stock  to  him,  or  by 
the  proceeds  arising  from  the  capital  stock.  There  is  no  law 
or  equity  to  sanction  the  paying  for  it  again  by  the  company, 
m  the  manner  which  plaintiff's  argument  seeks  to  justify." 
That  was  a  suit  in  replevin  against  the  sheriff,  who  had  levied 
writs  of  attachment,  and  a  judgment  for  the  defendant  was 
affirmed. 

But  it  is  said  the  payment  of  some  $2,500  of  the  debts  of 
Bauman  by  the  company  corroborates  the  making  of  the  eon- 
tract,  and  is  a  ratification  of  it  by  the  company.  The  diffi- 
culty is  there  was  nothing  to  corroborate  and  nothing  to  ratify. 
The  testimony  of  Bauman,  who  knew  all  the  facts,  shows  that 
the  company  made  no  such  contract  at  the  time  of  the  transfer 
of  his  property.  Indeed,  when  asked  what  he  gave  for  the 
total  stock  of  the  company,  he  answered:  "All  my  personal 
property,  real  estate,  and  everything."  He  also  testified  that 
the  two  papers,  the  deed  and  the  bill  of  sale,  expressed  his 


Dec.  1898.]  Dublacher  v.  Frazeb.  927 

•contract  with  the  company.  Neither  of  them  make  any  refer- 
ence to  payment  of  his  debts  by  the  company,  but,  upon  the 
•contrary,  in  his  deed  he  covenants  against  the  $12,500  secured 
upon  the  real  estate.  Such  ''**  payments  clearly  do  not  tend 
to  show  anything  else  than  the  carrying  out  of  his  intention  to 
pay  his  individual  indebtedness  out  of  the  resources  of  the  com- 
pany. 

It  is  further  contended  that  the  execution  of  the  note  by  the 
company  with  the  plaintiff  as  surety  for  $4,000  to  the  bank 
is  an  assumption  of  that  debt,  and  makes  it  a  legal  and  binding 
obligation  of  the  company.     Originally,  the  bank  held  the  per- 
sonal note  of  Bauman  for  this  amount,  with  plaintiff  as  surety. 
In  May,  after  the  incorporation  (and  after  he  had  obtained  the 
loan  for  the  company  of  $3,000  from  the  bank,  one  of  the  at- 
taching creditors  in  this  case),  he  took  up  this  note,  and  exe- 
cuted in  its  place  the  note  of  the  company,  with  plaintiff  as 
surety.    If  the  bank  were  the  claimant,  by  reason  of  this  in- 
debtedness,   a  different    question    might  be    presented.    But 
plaintiff  paid  off  this  note,  and  in  doing  so  she  simply  paid  the 
debt  of  Bauman,  notwithstanding  the  form  of  the  paper  evi- 
dencing the  indebtedness.     The   company  received  no  benefit 
from  the  execution  of  the  May  note,  and  there  was  no  injury 
to  the  plaintiff.  It  was  a  mere  extension  of  the  debt  of  Bauman. 
As  between  the  plaintiff,  Bauman,  and  the  company,  the  com- 
pany's note  was  entirely  without  consideration.     If,  as  under 
all  the  authorities,  the  officers  of  a  corporation  may  not  give 
away  its  capital   to  the  injury  of  its  creditors,  it  is  difficult 
to  see  how  their  act  is  validated  by  their  naked  promise  to  so 
waste  it  or  give  it  away  ninety  days  or  six  months  beforehand. 
Nor  is  there  any  basis   whatever  for  the   claim  that   because 
Bauman  transferred  all  his  property  to  the  company,  the  plain- 
tiff thereby  lost  all  security  for  her  debt  and  the  assets  out  of 
which  she  might  hope  to  collect  it.     Bauman  conveyed  all  his 
property,  but   received  all  the    stock  of  the   company  in  ex- 
change.    The  stock  was  of  the  same  value  as  the  property  at 
that  time,  for  the  company  owed  no  debts.     Her  debtor  being 
HP  worse  off  financially  by  the  exchange,  she  was  not  injured. 
It  is  needless  to  inquire  into  the  many  errors  assigned  as  upon 
the  conceded  facts  the  plaintiff,  in  our  opinion,  ''•  was  not 
entitled  to  a  verdict  in  her  favor,  and  such  a  verdict  could  not 
■be  sustained  by  this  court.     The  judgment  will  be  affirmed. 

Potter,  C.  J.,  and  Knight,  J.,  concur. 
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CORPORATION.— THE  PURCHASE  OF  ALL  THE  STOCnC  by 
one  stockholder  does  not  place  the  corpornte  property  on  the  same 
footing  with  the  other  estate  of  tlie  individual  stockholder:  I^uis- 
vUle  Bank  Co.  v.  Eisenman,  94  Ky.  83,  42  Am.  St  Rep.  335,  21  S. 
W  531,  1049.  But  see  Pott  v.  Schmucker,  84  Md.  535,  57  Am.  St. 
Rep.  415,  36  Atl.  592;  First  Nat.  Bank  v.  Winchester,  119  Ala.  168, 
72  Am.  St  Rep.  904,  24  South.  351. 

PROPERTY  OF  AN  INSOLVENT  CORPORATION  IS  A  TRUST 
FUND  In  such  a  sense  as  to  preclude  its  officers  dealing  with  It  so 
as  to  secure  preferences  to  themselves:  See  the  monosrraphic  note 
to  Buck  V.  Ross,  57  Am.  St  Rep.  78;  Butler  v.  Harrison  Land  etc. 
Co.,  139  Mo.  467,  61  Am.  St  Rep.  464,  41  S.  W.  23i. 


FIRST  NATIONAL  BANK  v.  LUDVIGSBN. 
[8  Wyo.  230,  56  Pac.  994.] 

STATUTES— CONSTRUCTION.— If  plain  and  unambiguous 
words  or  phrases  are  employed  in  a  statute,  they  should  not  be 
restricted  in  their  operation  by  reference  to  the  policy  of  the  law, 
unless  that  policy  is  clearly  indicated  in  the  act  Itself. 

CHATTEL  MORTGAGES  —  RECORDING  —  PROTECTION 
OF  CREDITORS.— Under  a  statute  requiring  chattel  mortgages  to 
be  recorded,  and  providing  that  otherwise  they  shall  be  void  "as 
against  creditors  of  the  mortgagor,"  the  latter  term  embraces  all 
creditors,  antecedent  as  well  as  subsequent. 

CHATTEL  MORTGAGES— RECORDING— RENEWAL.— Un- 
der a  statute  providing  that  unrecorded  chattel  mortgages  shall  be 
void  "as  against  creditors  of  the  mortgagor,"  an  unrecorded  chattel 
mortgage  not  renewed  as  required  by  law  ceases  to  be  valid  as 
against  creditors  of  the  mortgagor  who  became  such  before  as  well 
as  after  the  default  in  renewaL 

ESTATES  OF  DECEDENTS.- The  property  of  the  estate  of 
a  decedent  is  bound  for  the  payment  of  his  debts  as  far  as  it  will 
go. 

EXECUTORS  AND  ADMINISTRATORS— AVOIDANCE  OF 
CHATTEL  MORTGAGE.— The  administrator  of  an  insolvent  es- 
tate, as  representative  of  the  creditors,  occupies  the  same  position 
as  the  creditors  themselves  In  respect  to  the  avoidance  of  a  void 
chattel  mortgage,  and  is  not  affected  by  the  fact  of  its  validity  as 
against  the  decedent 

EXECUTORS  AND  ADMINISTRATORS-AVOIDANCE  OF 
CHATTEL  MORTGAGE.— It  Is  not  essenUal  to  an  avoidance  by  an 
administrator  of  a  void  chattel  mortgage  executed  by  his  de- 
cedent that  a  creditor  of  the  estate  should  have  secured  a  lien  by 
judgment  or  process. 

EXECUTORS  AND  ADMINISTRATORS— AVOIDANCE  OP 
CHATTEL  MORTGAGE.— An  administrator  of  an  Insolvent  estate 
may  in  replevin  against  him  defend  his  possession  against  a  chat- 
tel mortgage  by  showing  its  invalidity  as  against  creditors  of  th9 
estate. 

EXECUTORS  AND  ADMINISTRATORS-AVOIDANCE  OP 
CHATTEL  MORTGAGES.— A  statute  authorizing  actions  for  the 
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recovery  of  property  by  and  against  administrators  In  all  cases 
wliere  they  might  have  been  maintained  by  or  against  the  Intestate 
does  not  Interfere  with  the  rights  of  creditors  nor  affect  the  right 
of  the  administrator  of  an  insolvent  estate  to  recover  or  defend  pos- 
session of  mortgaged  chattels  on  the  ground  of  the  invalidity  of  the 
mortgage  as  against  creditors  of  the  estate. 

E.  E.  Enterline  and  D.  A.  Reavill,  for  the  plaintiffB  in  error. 

J.  H.  Chiles,  for  the  defendant  in  error. 

238  POTTEE,  C.  J.  This  is  a  replevin  suit  in  which  the 
First  National  Bank  of  Rock  Springs  claims  to  be  entitled  to 
the  possession  ^'**  of  certain  personal  property  by  virtue  of  a 
chattel  mortgage  executed  and  delivered  to  it  by  one  John  Lud- 
vigsen in  his  lifetime  to  secure  the  payment  of  the  sum  of 
eight  hundred  and  eighty  dollars  and  interest.  The  bona  fides 
of  that  indebtedness,  and  that  it  was  due  and  unpaid  at  the 
commencement  of  this  suit,  is  conceded. 

The  mortgage  contained  a  provision  permitting  the  mort- 
gagor to  remain  in  possession  of  the  property,  but  authorized 
the  mortgagee  to  take  possession  in  case  of  default  in  any  of  the 
mortgage  conditions.  The  mortgagor  retained  possession  until 
his  death  on  November  19,  1896.  It  then  passed  into  the  pos- 
session of  the  defendant  in  error  as  administratrix  of  his  estate , 
letters  of  administration  being  issued  to  her  on  December  14> 
1896.  The  suit  was  brought  March  23,  1897,  and  the  bank 
secured  possession  of  the  property  under  the  writ  and  upon  the 
execution  of  the  statutory  undertaking.  The  estate  of  the  de- 
cedent mortgagor  is  conceded  to  be  insolvent,  and  to  have  been 
so  insolvent  at  the  time  of  his  death.  i 

The  administratrix  defends  in  the  right  of  the  creditors,  and 
seeks  to  hold  the  property  that  it  may  be  subjected  to  the  pay- 
ment of  the  debts  of  the  estate.  She  assails  the  validity  of  the 
mortgage  as  against  the  creditors  of  the  decedent  on  account 
of  the  failure  of  the  mortgagee  to  file  the  statutory  affidavit  of 
renewal.  It  is  admitted  that  no  affidavit  was  filed,  and  that 
the  statutory  time  therefor  had  expired  prior  to  the  decease  of 
the  mortgagor.  When  the  suit  was  instituted  no  claims  had 
been  formally  presented  against  the  estate  except  a  claim  of  the 
administratrix  for  money  advanced  for  funeral  expenses;  but 
afterward  and  before  trial  claims  aggregating  four  thousand 
dollars  had  been  regularly  presented  and  allowed.  One  thou- 
sand dollars  of  such  claims  represent  indebtedness  incurred  by 
the  mortgagor  prior  to  the  date  of  the  mortgage,  and  the  re- 
mainder represents  claims  incurred  subsequent  to  the  execution 
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of  the  mortgage,  but  prior  to  the  default  in  the  filing  of  a  re- 
newal aifidavit  The  mortgage  was  duly  filed  as  required  by 
statute  on  the  *^  day  of  its  date.  The  value  of  the  property 
is  conceded  to  be  eight  hundred  dollars. 

The  action  was  heard  and  determined  upon  an  agreed  state- 
ment of  facts.  The  defendant  in  error  was  adjudged  to  be  en- 
titled to  the  possession,  and  her  damages  were  assessed  at  eight 
hundred  and  seventy-two  dollars  and  forty-one  cents,  for  which, 
with  costs,  judgment  was  rendered  in  her  favor  and  against  the 
plaintiff  and  its  sureties.     The  latter  prosecute  error. 

Although  it  is  conceded  that  the  time  arrived  and  expired 
for  the  filing  of  an  affidavit  which  the  statute  requires  in  or- 
der to  continue  the  validity  of  a  chattel  mortgage  as  against 
creditors  of  the  mortgagor,  and  that  the  mortgagee  defaulted 
therein,  it  is  nevertheless  insisted  that  the  term  "creditors"  as 
used  in  the  statute  does  not  comprehend  antecedent  creditors. 
I'his  is  thought  to  follow  from  the  intent  and  policy  of  the  law 
which  counsel  esteems  to  be  protection  to  those  who  may  deal 
with  the  mortgagor  under  the  belief  that  his  personal  property 
is  unencumbered. 

The  chattel  mortgage  act  provides  that  every  mortgage  of 
personal  property  which  shall  not  be  accompanied  by  imme- 
diate delivery  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  mortgaged  property  "shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  mortgagees  or  purchasers  in  good  faith,"  unless  said 
mortgage  shall  be  filed  as  therein  required:  Laws  1890-91,  c  7, 
sec.  5.  It  is  further  provided  that  such  mortgage  so  filed  shall 
remain  in  full  force  and  validity  for  the  term  for  which  it  shall 
Oe  given,  and  for  sixty  days  thereafter,  and  that  it  "shall  cease 
to  be  valid  as  against  the  creditors  of  the  person  making  the 
same,  and  as  against  subsequent  purchasers  or  mortgagees  in 
good  faith,"  after  the  expiration  of  said  sixty  days,  unless  be- 
fore such  expiration  notice  of  foreclosure  shall  be  given,  or  the 
mortgagee,  his  heirs  or  legal  representatives  or  assigns,  or  the 
agent  or  attorney  of  the  mortgagee  or  his  assigns,  shall  make 
an  affidavit  exhibiting  the  interest  of  the  owner  and  holder  in 
•uch  mortgage  ***  and  the  amount  yet  due  and  unpaid  of  the 
money  it  may  have  been  given  to  secure.  This  affidavit  is  re- 
quired to  be  filed  in  all  respects  as  the  original  mortgage.  When 
•0  made  and  filed,  the  mortgage  continues  in  force  for  one 
year  after  the  term  for  which  it  was  originally  given;  and  a 
like  affidavit  may  be  filed  within  thirty  days  next  preceding  the 
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•expiration  of  that  year,  which  will  continue  the  mortgage  in 
force  for  another  year;  and  within  the  same  limitations  and 
under  the  same  conditions  a  like  affidavit  may  be  filed  to  re- 
new the  mortgage  for  each  succeeding  year  thereafter,  until  the 
debt  secured  shall  be  fully  paid:  Laws  1890-91,  c.  7,  sec.  11. 
It  is  valid  between  the  parties  until  the  debt  is  fully  paid, 
although  neither  filed  nor  renewed :  Laws  1890-91,  c.  7,  sec.  10. 

It  is  to  be  observed  that  nothing  in  the  act  qualifies  or  lim-' 
its  the  term  "creditors."  Upon  a  literal  construction  the  term 
embraces  all  creditors,  antecedent  as  well  as  subsequent.  A 
mortgage  not  filed  as  provided  in  the  act  is  absolutely  void  "as 
against  creditors  of  the  mortgagor.'*  One  not  renewed  as  re- 
quired by  the  provisions  of  section  11  ceases  to  be  valid  "as 
against  the  creditors  of  the  person  making  the  same."  The  lan- 
guage seems  to  be  plain  and  iinequivocal.  It  is  claimed,  how- 
ever, that  when  the  statute  is  interpreted  in  the  light  of  its  ob- 
ject and  policy,  antecedent  creditors  must  be  excluded  from  its 
protection,  as  they  could  not  be  misled  either  by  a  failure  to 
file  or  renew  a  subsequent  mortgage,  or  to  renew  one  already 
existing. 

It  is  true  that  the  object  and  policy  of  a  statute  may  be  re- 
sorted to  in  aid  of  interpretation.  But  when  plain  and  un- 
ambiguous words  or  phrases  are  employed  in  an  act,  they  should 
not  be  restricted  in  their  operation  by  reference  to  the  policy 
of  the  law,  unless  that  policy  is  very  clearly  indicated  in  the 
act  itself. 

A  noticeable  distinction  is  made  in  the  statute  between  cred- 
itors on  the  one  hand  and  purchasers  and  mortgagees  on  the 
other.  To  render  such  distinction  entirely  clear,  a  repetition 
of  words  is  employed.  Both  in  section  5  and  in  section  11  the 
language  is,  "as  against  the  creditors,"  ^^'^  followed  by,  "and 
as  against  subsequent  purchasers  or  mortgagees."  Evidently  the 
same  class  of  creditors  are  intended  to  be  and  are  covered  in 
both  sections.  The  word  "subsequent**  was  not  used  to  desig- 
nate the  protected  creditors  in  either  instance. 

No  doubt  one  of  the  objects  of  the  statute  was  to  protect 
persons  extending  credit  to  the  mortgagor  relying  upon  the 
freedom  of  his  property  from  encumbrance  as  disclosed  by  the 
records;  but  we  think  the  statute  gives  evidence  of  a  broader 
policy  than  that,  so  far  as  creditors  are  concerned.  As  was  said 
in  a  leading  and  ably  considered  case  in  New  York :  "It  is  im- 
possible to  say  that  only  creditors  who  became  such  during 
the  existence  of  the  mortgage  may  be  injured  by  keeping  the 
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mortgage  secret.  It  certainly  is  not  improbable  that  in  many 
cases  antecedent  creditors  may  be  lulled  into  security  and  for- 
bear the  collection  of  their  debts  at  maturity,  by  the  apparent 
unencumbered  possession  and  ownership  by  the  debtor  of  prop- 
erty covered  by  an  undisclosed  mortgage":  Karst  v.  Gane,  136 
N.  Y.  316,  32  N.  E.  1073. 

There  are  numerous  cases  decided  under  similarly  worded 
statutes  holding  that  the  notice  which  will  subordinate  a  sub- 
sequent chattel  mortgage  to  a  prior  one  unfiled  is  not  applicable 
to  general  creditors;  and  we  believe  that  proposition  to  be 
well  settled.  A  person  accepting  such  a  mortgage  with  notice 
of  an  existing  one,  although  the  latter  has  been  withheld  from 
record,  is  not  a  mortgagee  in  good  faith,  and  is  therefore  not 
protected  against  the  prior  encumbrance.  A  creditor,  on  the 
other  hand,  is  generally,  at  least,  protected  notwithstanding  that 
he  may  have  had  similar  notice.  The  cases  announcing  such 
a  doctrine  certainly  do  not  restrict  the  policy  of  the  statute  to 
those  creditors  only  who  may  have  been  misled  by  the  silence 
of  the  public  records :  Sayre  v.  Hewes,  32  N.  J.  Eq.  652 ;  Farm- 
ers' etc.  Co.  V.  Hendrickson,  25  Barb.  484;  W.  W.  Kimball 
Co.  V.  Kirby,  4  S.  Dak.  152,  55  N.  W.  1110 ;  American  Loan  etc. 
Co.  V.  Olympia  etc.  Co.,  72  Fed.  620. 

The  decided  weight  of  authority  upon  the  question  of  *^** 
the  interpretation  to  be  accorded  the  term  "creditors"  in  our 
chattel  mortgage  statute  is  against  the  contention  of  counsel 
for  plaintiffs  in  error,  and  sustains  the  position  that  antecedent 
creditors  are  within  the  meaning  and  protection  of  the  statute: 
Karst  V.  Gane,  136  N.  Y.  316,  32  N.  E.  1073;  Campbell  v. 
Eichardson,  6  Okla.  375,  51  Pac.  659 ;  Williamson  v.  New  Jer- 
sey etc.  R.  R.  Co.,  29  N.  J.  Eq.  311,  336;  Roe  v.  Meding, 
53  N.  J.  Eq.  350,  33  Atl.  394;  National  Shoe  etc.  Bank  v. 
August,  54  N.  J.  Eq.  182,  33  Atl.  803 ;  Clarkson  v.  McMaster, 
25  Can.  Sup.  Ct.  96;  Withrow  v.  Citizens'  Bank,  55  Kan.  378, 
40  Pac.  639 ;  Huber  Mfg.  Co.  v.  Sweny,  57  Ohio  St.  169,  48  N. 
E.  879 ;  Ledoux  v.  East  River  Silk  Co.,  19  Misc.  Rep.  440 ;  44 
N.  Y.  Supp.  489;  Farmers'  etc.  Co.  v.  Baker,  20  Misc.  Rep. 
887;  46  N.  Y.  Supp.  266. 

There  are  cases  to  the  contrary,  and  counsel  relies  princi- 
pally upon  Brown  v.  Brabb,  67  Mich.  17,  11  Am.  St  Rep.  549, 
34  N.  W.  403,  and  Union  Nat.  Bank  v.  Oium,  3  N.  Dak.  193, 
44  Am.  St.  Rep.  533,  54  N.  W.  1034.  The  question  is  discussed 
with  much  ability  in  both  of  those  cases,  and  they  are  from 
courts  which  are  entitled  to  our  highest  respect;  but  we  ara 
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not  convinced  by  their  reasoning.  It  seems  to  us  unsound  \vhea 
attempted  to  be  applied  to  a  statute  framed  like  our  own  with 
evident  care,  and  by  the  employment  of  such  language  as  is 
contemplated  to  relieve  the  legislative  purpose  from  any  doubt. 
The  learned  court  in  Union  Nat.  Bank  v.  Oium,  3  N.  Dak.  193, 
44  Am.  St  Rep.  533,  54  N.  W.  1034,  regards  as  anomalous 
the  proposition  that  had  the  creditor  accepted  a  mortgage  as  se- 
curity for  the  payment  of  his  debt,  the  unfiled  mortgage  would 
have  constituted  a  superior  lien,  but  that  by  refusing  the  mort- 
gage he  may  attach  and  hold  his  lien  as  against  such  prior  un- 
filed mortgage.  We  perceiVe  no  anomaly  in  the  situation.  A 
very  natural  distinction  occurs  to  us  between  the  creditor  in 
such  case  with  and  without  a  mortgage.  When  he  accepts  a 
mortgage,  he  deals  with  the  mortgagor,  and  has  secured  an  in- 
terest in  the  property  by  the  positive  act  of  one  who  has  al- 
ready transferred  an  interest  to  another,  and  the  creditor  with 
notice  so  taking  a  mortgage  is  in  a  very  different  position  from 
one  who  obtains  his  rights  by  the  operation  and  by  means  of 
the  machiner}'  of  the  law,  and  upon  whom,  therefore,  no  duty 
rests  to  respect  *^  the  obligations  of  the  owner  as  a  mortgagor 
to  his  mortgagee.  In  the  former  case  the  lien  is  secured  not 
by  the  act  of  the  law,  but  that  of  the  mortgagor:  Volckers  v. 
Sturke,  18  Misc.  Eep.  457;  42  N.  Y.  Supp.  84. 

In  Williamson  v.  New  Jersey  etc.  R.  R.  Co.,  29  N.  J,  Eq. 
336,  the  court  said:  "There  is  a  distinction  made  in  the  stat- 
ute between  the  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  mortgagees,  with  respect  to  the  avoidance  of  the 
mortgage  for  neglect  to  file  the  same,  or  to  take  immediate  pos- 
session. Purchasers  or  mortgagees,  in  order  to  take  advantage 
of  the  failure  of  another  mortgagee  of  chattels  to  comply  with 
the  statute,  must  be  subsequent  purchasers  or  mortgagees,  tak- 
ing their  title  under  the  mortgagor  in  good  faith But 

no  such  qualifications  apply  as  against  the  creditors  of  the 
mortgagor.  Their  rights  may  have  accrued  prior  or  subsequent 
to  the  mortgage,  and  yet  they  wiU  be  entitled  to  the  benefit  of 
the  statute." 

In  Stephens  v.  Perrine,  143  N.  Y.  476,  39  N.  E.  11,  Mr. 
Justice  Peckham,  in  delivering  the  opinion  of  the  court,  said: 
"The  failure  to  file  the  mortgage,  there  being  no  change  of 
possession  of  the  property  mortgaged,  rendered  it  void  as  against 
•creditors  then  existing." 

In  the  cases  above  cited  the  controversies  arose  out  of  a  fail- 
tire  to  file  the  original  mortgage,  but  they  are  apt  and  in  point. 
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as  it  is  clear  that  creditors  are  alluded  to  in  the  same  sense 
in  both  sections  of  the  statute — that  with  reference  to  filings 
and  also  that  covering  the  renewal.  The  mortgage  involved 
in  the  case  at  bar  was  filed,  but  not  renewed.  In  addition  to 
the  authorities  already  referred  to,  the  following  uphold  the 
right  of  prior  creditors  to  take  advantage  of  a  default  in  filing 
a  renewal  affidavit:  Thompson  v.  Van  Vechten,  27  N.  Y.  568; 
Nevnnan  v.  Tymeson,  12  Wis.  448;  Lowe  v.  Wing,  56  Wis.  31, 
13  N".  W.  892;  Nix  v.  Wiswell,  84  Wis.  334,  54  N.  W.  620; 
Burchinell  v.  Gorsline,  11  Colo.  App.  22,  52  Pac.  413;  Farm- 
ers' etc.  Co.  V.  Baker,  20  Misc.  Eep.  387;  46  N.  Y.  Supp.  266; 
Huber  Mfg.  Co.  v.  SWeny,  57  Ohio  St.  169,  48  N.  E.  879.  ^^ 
If  none  is  filed,  the  mortgage  ceases  to  be  valid  "as  against 
creditors  of  the  person  making  the  same."  Antecedent  cred- 
itors are  included  in  that  designation.  Neither  the  policy  nor 
object  of  the  statute,  as  disclosed  in  its  terms,  requires  or  au- 
thorizes their  exclusion. 

A  recent  decision  in  Nebraska  has  come  to  our  notice  which 
apparently  announces  a  contrary  doctrine,  but  in  that  case  the 
creditor  had  put  himself  in  the  position  of  a  purchaser,  and  the 
cases  cited  in  support  of  the  court's  statement  were  from  Kan- 
sas and  Wisconsin,  both  of  which  concerned  subsequent  pur- 
chasers and  not  creditors:  Arlington  etc.  Elevator  Co.  v.  Yates, 
57  Neb.  286,  77  N.  W.  677. 

We  are  of  the  opinion  that  a  chattel  mortgage  not  renewed 
as  required  by  law  ceases  to  be  valid  as  against  creditors  of 
the  mortgagor,  who  became  such  before  as  well  as  after  the 
default  in  renewal.  This  being  so,  are  the  creditors  of  the 
Ludvigsen  estate  in  a  position  to  take  advantage  of  the  failure 
on  the  part  of  the  mortgagee  to  file  the  affidavit;  and  can  the 
administratrix,  in  this  case,  urge  the  invalidity  of  the  mort- 
gage as  against  creditors  in  defense  of  her  possession. 

Counsel  for  plaintiffs  in  error  contend  that  the  only  author- 
ity conferred  upon  an  administrator  to  avoid  a  conveyance  of 
the  decedent  is  to  be  found  in  sections  9,  10,  and  11  of  chap- 
ter 16  of  the  act  concerning  probate  procedure:  Laws  1890-91, 
p.  287.  Section  9  provides  that  when  there  is  a  deficiency  of 
assets,  and  when  the  decedent,  in  his  lifetime,  has  conveyed 
any  real  estate,  or  any  right  or  interest  therein,  with  intent 
to  defraud  his  creditors,  or  has  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  creditors,- 
the  executor  or  administrator  must  commence  and  prosecute  to 
final  jud|rment  any  proper  action  for  the  recovery  of  the  same,. 
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and  may  recover  for  the  benefit  of  the  creditors  all  such  real 
estate  so  fraudulently  conveyed;  "and  may  also  for  the  bene- 
fit of  the  creditors  sue  and  recover  all  goods,  chattels,  rights, 
or  credits  which  have  been  so  conveyed  by  the  decedent  in  his 
lifetime,  whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance." 

''^^  Section  10  provides  that  the  executor  or  administrator 
is  not  bound  to  sue  for  such  estate  unless  on  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  security  therefor  as  the  court  or  judge  shall 
direct.  Section  11  directs  that  the  proceeds  of  all  goods  and 
chattels,  rights,  and  credits  so  recovered  shall  be  appropriated 
in  payment  of  debts  of  the  decedent  in  the  same  manner  as 
other  property  in  the  hands  of  the  executor  or  administrator. 

It  is  contended  that  there  was  no  deficiency  of  assets  at  the 
commencement  of  the  suit,  as  none  of  those  who  were  creditors 
of  the  decedent  in  his  lifetime  had  then  filed  their  claims,  and 
none  had  been  allowed;  and  that  the  creditors  referred  to  in 
said  sections  are  those  whose  claims  have  been  presented  and 
allowed.  It  is  supposed  to  follow  from  the  inability  of  the  ad- 
ministratrix to  institute  a  suit  to  avoid  a  fraudulent  convey- 
ance in  the  absence  of  sufficient  allowed  claims  to  show  a  de- 
ficiency of  assets,  that  she  cannot  hold  personal  property  as 
against  a  fraudulent  vendee,  or  successfully  defend  his  suit  for 
the  recovery  thereof  unless  at  the  time  the  vendee  begins  the 
assertion  of  his  alleged  rights  a  deficiency  of  assets  is  shown 
by  reference  to  claims  already  allowed.  It  is  also  contended 
that  the  aforesaid  sections  of  the  probate  act  apply  only  to  cases 
where  a  fraudulent  intent  on  the  part  of  the  grantor  existed  at 
the  time  of  the  conveyance. 

As  a  general  rule,  an  administrator  acquires  no  better  title 
than  the  decedent  had.  It  is  also  true,  as  a  general  rule,  that 
without  judgment  or  other  legal  process,  or  without  a  right 
by  law  to  have  the  property  of  his  debtor  seized  and  sold  for 
his  benefit,  a  creditor  is  not  in  a  position  to  assert  his  rights 
against  a  mortgage  which  is  void  as  to  creditors.  He  is  not  per- 
mitted to  assail  or  question  the  validity  of  the  mortgage  until 
by  judicial  process  or  in  some  manner  recognized  by  law  the 
property  has  become  bound  for  the  payment  of  his  debt,  or,  as 
one  court  has  expressed  it,  until  his  debt  is  fastened  on  the 
debtor's  property  "by  law,  judicial  process,  or  in  some  other 
way;  for  until  his  debt  is  so  fastened,  he  has  ^'^  no  right  to 
or  interest  in  his  debtor's  property,  and  cannot  ask  the  court 
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to  control  its  disposition,  nor  can  he  prevent  the  debtor  from 
exercising  full  and  complete  dominion  over  it" :  Graham  Button 
Co.  V.  Spielman,  50  N.  J.  Eq.  120,  24  Atl.  571. 

The  question  then  arises  whether  the  facts  of  this  case  place 
the  creditors  concerned  in  a  position,  or  the  administratrix  as 
representing  them  or  their  interests,  to  assert  any  right  to  the 
property  in  controversy  in  opposition  to  the  mortgage. 

It  is  the  duty  of  an  executor  or  administrator  to  take  into  his 
possession  all  the  estate  of  the  decedent,  real  and  personal,  and 
to  collect  all  debts  due  to  the  decedent  or  to  the  estate:  Laws 
1890-91,  c.  70,  subc.  16,  sec.  1.  All  the  property  of  the  de- 
cedent becomes  chargeable  with  his  debts,  and  the  same  may  be 
sold  under  the  direction  of  the  court  or  judge,  in  the  manner 
prescribed  by  law;  and  there  is  no  priority  between  personal 
and  real  property  for  that  purpose:  Laws  1890-91,  c.  70,  subc. 
15,  sec.  1.  If  an  action  is  pending  against  the  decedent  at 
the  time  of  his  death,  the  claim  upon  which  the  action  is  brought 
must  be  presented  for  allowance  in  the  same  manner  as  other 
claims,  and  no  recovery  can  be  had  in  the  action  unless  proof 
is  made  of  the  required  presentation:  Laws  1890-91,  c.  70,  subc. 
1.4,  sec.  11.  A  judgment  rendered  against  an  executor  or 
administrator,  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor,  administrator, 
and  judge;  and  the  judgment  must  be  that  the  executor  or 
administrator  pay  the  amount  ascertained  to  be  due,  in  the  due 
course  of  administration:  Laws  1890-91,  e.  70,  subc.    14,  sec. 

13.  An  execution  cannot  issue  upon  the  judgment,  nor  does 
it  create  any  lien  upon  the  property  of  the  estate,  or  give 
to  the  judgment  creditor  any  priority  of  payment:  Laws  1890- 
91,  c.  70,  subc.  14,  sec.  13.  A  judgment  rendered  against  the 
decedent  in  his  lifetime  must  likewise  be  presented  for  allow- 
ance, and  no  execution  can  issue  thereon  after  his  death,  un- 

'  less  it  be  for  the  recovery  of  real  or  ^*^^  personal  property,  or 
the  enforcement  of  a  lien  thereon:  Laws  1890-91,  c.  70,  subc. 

14,  see.  14.  A  judgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issue  of  fact,  but  before  judg- 
ment, is  not  a  lien  on  the  real  property  of  the  decedent,  but 
is  payable  in  due  course  of  administration:  Laws  1890-91,  c. 
70,  subc.  14,  sec.  15.  All  demands  against  an  estate  of  a  de- 
ceased person  are  divided  into  certain  classes,  six  in  number, 
and  no  creditor  of  one  class  is  permitted  to  receive  payment 
until  all  those  oi  the  preceding  classes  are  fully  paid.    If  the 
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estate  is  insufficient  to  pay  all  the  debts  of  any  one  class,  each 
creditor  must  be  paid  a  dividend  in  proportion  to  his  claim: 
Laws  1890-91,  e.  70,  subc.  17,  sees.  21,  23.  The  court  is 
charged  with  the  duty  of  making  orders  for  the  payment  of  the 
debts,  as  the  circumstances  may  require;  and  if  there  are  not 
sufficient  funds  to  pay  all  the  debts,  the  court  must  in  the 
order  specify  the  sum  to  be  paid  to  each  creditor:  Laws  1890- 
91,  c.  70,  subc.  17,  sec.  25. 

No  action  is  permissible  upon  any  claim  against  an  estate  un- 
less it  is  first  presented,  except  that  the  holder  of  a  mortgage  or 
lien  may  bring  an  action  to  enforce  the  same  against  the  prop- 
erty subject  thereto,  where  all  recourse  against  the  property 
of  the  estate  is  expressly  waived  in  the  petition:  Laws  1890-91, 
c.  70,  subc  14,  sec.  9.  Claims  are  required  to  be  presented 
within  the  time  limited  by  statute,  or  they  become  forever 
barred:  Laws  1890-91,  c.  70,  subc.  14,  sec.  1.  The  executor  or 
administrator  is  entitled  to  the  possession  of  all  real  and  per- 
sonal estate  of  the  decedent.  He  is  required  to  indorse  upon 
claims  presented  to  him  his  allowance  or  rejection.  If  rejected, 
suit  may  be  instituted  within  a  time  limited  by  statute,  but  as 
aforesaid  the  judgment  in  such  suit  will  establish  only  the  cor- 
rectness of  the  claim. 

From  these  provisions  it  is  apparent  that  a  creditor  after  the 
death  of  his  debtor  is  prevented  from  securing  through  legal 
process  a  specific  lien  upon  his  property;  but  the  entire  prop- 
erty of  the  estate  becomes  chargeable  with  the  debts,  funeral 
expenses,  family  allowances,  and  expenses  of  administration. 
The  rights  and  interests  of  the  creditors  ''^'^  are  to  be  deter- 
mined and  satisfied  in  the  administration  proceedings  in  the 
court.  The  court  having  jurisdiction  thereof  is  the  district 
court,  which  is  a  court  of  record  and  also  of  general  jurisdiction. 
The  legal  effect  of  the  statutory  provisions  seems  clearly  to  be 
to  render  the  property  of  the  estate  bound  for  the  payment  of 
"debts,  so  far  as  it  will  go.  The  supreme  court  of  errors  in  Con- 
necticut, in  considering  an  application  of  a  receiver  of  an  in- 
solvent corporation  to  have  determined  the  rights  of  certain  cred- 
itors who  as  conditional  vendors  claimed  title  to  certain  ma- 
chinery in  the  receiver's  possession,  and  in  determining  the 
rights  of  the  general  creditors  as  against  such  conditional  con- 
tracts which  were  void  as  to  creditors,  but  good  as  to  the  cor- 
poration, and  therefore,  as  contended,  against  the  receiver,  held 
that  the  receiver  was  not  alone  the  representative  of  the  corpo- 
ration, but  also  of  the  creditors,  and  respecting  the  right  of  the 
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jjfeneral  creditors  and  their  representative,  the  receiver,  to  ques- 
tion the  conditional  sales,  said: 

"By  the  appointment  of  a  receiver  the  rights  of  creditors  to 
attach  or  levy  upon  such  property  are  suspended.  The  law  thus 
disables  the  creditors  from  interfering  with  the  property,  or 
from  in  any  way  appropriating  it  for  their  sole  benefit;  but  in 
80  doing  it  does  not  lessen  their  rights  with  respect  to  such 
property,  nor  does  it  destroy  them ;  it  merely  provides  for  their 
protection  and  enforcement  in  another  way.  And  whenever  the 
law  thus  disables  creditors  from  helping  themselves,  whether 
by  proceedings  in  bankruptcy  or  insolvency,  or  by  the  appoint- 
ment of  a  receiver  or  otherwise,  it  provides  for  the  enforcement 
of  whatever  rights  they  may  possess  against  the  property  of 
the  debtor,  through  the  instrumentality  of  its  agent,  the  trus- 
tee, assignee,  or  receiver.  For  the  purpose  of  enforcing  any  such 
right  which  the  creditor  could  have  enforced  for  his  sole  ad- 
vantage, and  for  the  purpose  of  holding  or  taking  any  property 
which  a  creditor  could  hold  or  take  by  law,  or  for  recovering 
back  any  property  ****  of  which  a  creditor  could  avail  himself 
in  payment  of  his  debt,  the  trustee,  assignee,  or  receiver  is  in 
effect  the  creditor.  ....  It  is  of  no  importance,  so  far  as  the 
present  discussion  is  concerned,  whether  such  agent  of  the  law 
takes  the  technical  title  to  the  debtor's  property,  or  takes  only 
the  possession  of  it ;  in  either  case  he  is  the  sole  agent  through 
whom,  and  through  whom  alone,  as  a  general  rule,  the  rights  of 
creditors  can  be  protected  and  enforced,  and  in  protecting  and 
enforcing  those  rights  he  is  the  representative  of  the  creditors, 
and  not  of  the  debtor*' :  In  re  Wilcox  &  Howe  Co.,  70  Conn.  220, 
39  Atl.  163. 

In  Graham  Button  Co.  v.  Spielman,  50  N.  J.  Eq.  120,  24 
Atl.  571,  where  the  contest  was  between  the  holder  of  a  chattel 
mortgage  void  as  to  creditors  and  a  receiver  of  the  corporation 
mortgagor,  the  court  held  that  the  moment  the  corporation  was 
adjudged  to  be  insolvent  and  a  receiver  appointed  to  wind  up 
its  affairs,  the  legal  effect  of  the  statute  which  regulated  such 
matters  was  to  fasten  the  debts  of  the  corporation  upon  its 
property.  The  court  said:  "IVom  that  time  forth  its  property 
is,  by  law,  appropriated  exclusively  and  irrevocably  to  the  pay- 
ment of  its  debts.  Power  is  conferred  upon  its  receiver  to  take 
possession  of  all  its  property  and  convert  it  into  money,  to  the 
end  that  the  money  thus  obtained  may  be  distributed  among 
its  creditors.  No  other  application  or  disposition  can  be  made 
of  the  money  realized  from  its  property.     It  must  be  paid  to 


i 


April,  1899.]    First  Nat.  Bank  v.  Ludviqsen.  989 

creditors,  and  in  distributing  it  among  unsecured  creditors,  the 
statutory  direction  is  that  they  must  be  paid  in  proportion 
to  their  respective  debts.  By  an  enactment  expressed  in  thi& 
form,  the  debts  of  an  insolvent  corporation  are,  in  my  judgment, 
just  as  plainly  and  effectually  fastened  on  its  property  as  they 
would  have  been  had  the  statute  said,  in  direct  terms,  that  when 
a  corporation  is  adjudged  to  be  insolvent  its  property  shall  at 
once  become  liable  for  the  payment  of  its  debts.  A  legislative 
declaration,  in  the  form  just  stated,  has  been  *'**  held  sufficient 
to  fasten  the  debt  of  a  creditor  at  large  on  the  lands  of  hi& 
deceased  debtor**:  Haston  v.  Castner,  31  N".  J.  Eq.  697. 

In  connection  with  the  above  statement,  quoted  from  the 
decision  of  Graham  Button  Co.  v.  Spielman,  50  N".  J.  Eq.  120, 

24  Atl.  571,  it  will  be  observed  that  our  statute  declares  that 
all  property  of  the  decedent  shall  be  chargeable  with  his  debts. 

While  there  are  occasional  decisions  to  the  contrary,  the  clear 
weight  of  authority  sustains  the  right  of  an  assignee  or  re- 
ceiver in  insolvency  to  avoid  a  chattel  mortgage  on  the  ground 
of  its  invalidity  as  against  creditors  for  noncompliance  with 
statutory  regulations:  Farmers'  etc.  Co.  v.  Minneapolis  etc. 
Works,  35  Minn.  543,  29  JST.  W.  349 ;  Stephens  v.  Perrine,  143 
N.  Y.  476,  39  N.  E.  11 ;  Farmers'  etc.  Co.  v.  Baker,  20  Misc. 
Rep.  387;  46  N".  Y.  Supp.  266;  Eoe  v.  Meding,  53  N.  J.  Eq. 
350,  33  Atl.  394;  Morris  v.  Ellis,  16  Ind.  App.  679,  46  N.  E. 
41 ;  Withrow  v.  Citizens'  Bank,  65  Kan.  378,  40  Pac.  639 ;  First 
Nat.  Bank  v.  Salyer  (Okla.,  July,  1897),  50  Pac.  77;  Eugglea 
V.  Cannedy  (Cal.,  June,  1898),  53  Pac.  911;  Hanes  v.  Tiffany, 

25  Ohio  St  552;  Putnam  v.  Reynolds,  44  Mich.  113,  6  N.  W. 
198. 

In  Withrow  v.  Citizens'  Bank,  55  Kan.  378,  40  Pac.  639,  the 
court  said:  "The  statute  declares  the  unrecorded  mortgage  void 
as  against  the  creditors.  It  is  therefore  void  as  against  an  as- 
signee who  is  the  representative  of  all  of  them." 

In  the  cases  maintaining  this  doctrine,  in  the  case  of  an  as- 
signee, the  decisions,  generally  at  least,  rest  upon  the  fact  that 
the  assignment  is  controlled  and  regulated  by  statute,  and  the 
assignee  administers  the  trust  under  the  direction  of  the  court 
for  the  benefit  of  all  creditors,  thus  distinguishing  them  from 
the  case  of  an  assignee  under  a  common-law  assignment,  the 
common  law  denying  to  such  an  assignee  any  better  standing 
than  his  assignor  had.  Judge  Cooley,  however,  suggests  an- 
other distinction  which  arises  between  a  mortgagee  whose  in- 
validity arises  from  the  fraud  of  the  mortgagor  and  one  becom- 
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ing  void  by  the  neglect  of  the  mortgagee,  and  in  this  connec- 
tion he  Bays:  "The  assignee  is  not  a  purchaser  for  value,  and 
not  a  creditor;  and  even  creditors,  it  is  said,  cannot  **''  attack 
the  mortgage  except  indirectly  through  a  seizure  of  the  prop- 
erty by  attachment  or  other  suitable  process.  This  is  doubt- 
less true  where  the  invalidity  of  the  mortgage  arises  from  the 
fraud  of  the  mortgagor,  but  whether  the  same  rule  will  apply 
when  the  mortgage  was  originally  valid,  but  is  made  void  by 
the  neglect  of  the  mortgagee,  may  well  be  questioned.  It 
would  be  easy  to  suggest  weighty  considerations  arising  in  such 
cases,  but  not  existing  in  the  case  of  a  fraudulent  mortgage, 
and  which  it  might  well  be  thought  should  control":  Putnam 
V.  Eeynolds,  44  Mich.  113,  6  N.  W.  198. 

We  are  not  considering  the  case  of  an  assignee,  and  whether 
or  not  under  our  statute  regulating  voluntary  assignments  an 
assignee  would  possess  the  right,  as  representative  of  the  cred- 
itors, to  assail  a  mortgage  void  for  want  of  filing  or  renewal  is 
a  question  not  before  us,  and  is  not  decided.  The  cases  cited 
upon  this  point,  however,  are  persuasive,  to  say  the  least,  upon 
the  question  which  is  before  us,  as  the  right  of  the  assignee  to 
attack  such  a  mortgage  has  been  determined  upon  principles 
clearly  applicable  to  this  controversy,  and  our  statutes  govern- 
ing the  administration  of  estates  of  decedents.  The  precise 
question  under  consideration  has  been  passed  on  in  at  least 
three  cases,  and  it  has  been  held  that  an  administrator,  as  a 
representative  of  the  creditors  of  the  estate,  occupies  the  same 
position  as  the  creditors  themselves  in  respect  to  the  avoidance 
of  a  mortgage  void  because  not  filed  or  renewed:  Currie  v. 
Knight,  34  N.  J.  Eq.  485;  Kilbourne  v.  Fay,  29  Ohio  St. 
264,  23  Am.  Eep.  741 ;  Becker  v.  Anderson,  11  Neb.  493,  9  N. 
W.  640.  See,  also,  Buehler  v.  Gloninger,  2  Watts,  226;  Mc- 
Lean V.  Weeks,  61  Me.  277. 

In  an  able  and  exhaustive  opinion  the  court  in  Kilbourne  v. 
Fay,  29  Ohio  St.  264,  23  Am.  Eep.  741,  held  that  where  a 
chattel  mortgage  is  declared  void  by  statute  as  against  the  cred- 
itors of  the  mortgagor,  and  the  mortgagor  dies  in  possession  of 
the  mortgaged  property,  leaving  an  insolvent  estate,  such  prop- 
erty becomes  assets  in  the  hands  of  the  executor  or  adminis- 
trator of  the  mortgagor,  whose  duty  as  well  as  ***  right  it  ii 
to  defend  his  possession  against  the  claim  of  the  mortgagee 
notwithstanding  such  mortgage  was  valid  as  against  the  mort- 
gagor. The  statutes  of  Ohio  did  not  contain  as  many  provisions 
as  are  found  in  our  own  declaring  and  emphasizing  the  principle 
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that  the  claims  of  all  creditors  are  to  be  satisfied  out  of  the 
estate  through  the  course  of  administration  provided  for  by  law, 
but  under  their  statute  all  goods  and  chattels  were  to  be  deemed 
assets  to  be  administered  by  the  personal  representative,  and 
the  proceeds  thereof  were  to  be  applied  to  the  payment  of  debts 
in  a  certain  order  of  preference.  In  the  course  of  the  opinion 
the  court  said :  "The  creditors  of  a  mortgagor  do  not  cease  to  be 
such  by  his  death;  and  so  long  as  they  continue  to  be  such 
creditors  such  mortgage  is  void  as  against  them.  By  relation, 
the  executor  or  administrator  of  the  mortgagor  became  trustee 
for  the  creditors  from  the  death  of  the  mortgagor.'* 

The  action  in  that  case  was  brought  to  enforce  a  chattel 
mortgage  lien  upon  property  in  the  possession  of  an  executor. 

In  New  Jersey  the  statute  declared  that  in  case  the  estate 
of  a  testator  or  intestate  should  be  insufficient  to  pay  all  his 
debts,  the  same  should,  after  the  satisfaction  of  certain  pre- 
ferred debts,  be  distributed  ratably  among  his  creditors.  It 
was  also  provided  that  no  execution  should  issue  upon  a  judg- 
ment recovered  against  the  executor  or  administrator  of  an  in- 
solvent estate.  It  was  held  that  the  fundamental  purpose  of 
the  statute  was  to  appropriate  exclusively  and  irrevocably  the 
property  of  a  decedent  to  pay  his  debts,  and  that  creditors  at 
large  of  an  insolvent  estate  could  challenge  the  validity  as  to 
them  of  a  chattel  mortgage,  and  at  the  suit  of  such  creditors 
a  sale  under  the  mortgage  was  enjoined. 

Our  own  court  has  decided  that  a  general  creditor  has  suffi- 
cient interest  in  the  estate  of  a  decedent  to  inquire  into  the 
legality  of  the  proceedings  leading  up  to  a  judgment  against 
the  administrator,  and  the  judgment  itself,  *^®  as  such  general 
creditor  is  directly  interested  in  the  distribution  of  the  assets 
of  the  estate:  O'Keefe  v.  Foster,  6  Wyo.  343,  40  Pac.  525. 

A  similar  decision  in  New  Jersey  (Milnor  v.  Milnor,  9  N. 
J.  L.  93)  was  referred  to  in  Currie  v.  Knight,  34  N.  J.  Eq.  485, 
as  supporting  the  proposition  announced  in  that  case. 

In  none  of  the  cases  cited  involving  the  right  of  an  assignee,, 
receiver,  or  representative  of  the  insolvent  estate  of  the  decedent 
was  the  fact  deemed  material  that  the  creditors  had  not  se- 
cured a  specific  lien  by  judgment  or  process.  There  could  be 
no  specific  lien,  because  by  the  operation  of  law  the  creditors 
were  denied  a  remedy  of  that  character;  but  their  rights  were 
provided  for  in  other  ways  just  as  completely,  and  under  forms 
of  law  just  as  legal,  with  the  exception  that  every  creditor 
stood  upon  the  same  footing,  and  no  individual  creditor  could 
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by  the  exercise  of  diligence  appropriate  the  property  to  his  sole 
advantage. 

In  Ruggles  v.  Cannedy  (Cal.,  June,  1898),  53  Pac.  911,  the 
California  court  alluded  to  the  fact  that  the  creditors  had  not 
obtained  judgments  against  the  mortgagor  nor  instituted  pro- 
ceedings therefor  at  the  time  he  was  adjudged  insolvent,  and 
remarked  that  after  that  time  they  were  by  force  of  the  in- 
solvency act  prevented  from  resorting  to  any  proceedings  in 
law  or  equity  for  such  purpose,  and  were  limited  to  the  presenta- 
tion of  claims  to  the  insolvency  court.  They  did  that,  and  the 
court  held  that  while  not  in  strictness  a  judgment,  the  allow- 
ance of  a  claim  had  much  the  same  force  and  effect,  and 
amounted  to  the  only  thing  in  the  nature  of  a  judgment  which 
the  creditors  so  situated  could  obtain,  and  was  equivalent  to  a 
judgment  for  the  purpose  of  enforcing  their  rights  against 
fraudulent  or  void  acts  of  the  insolvent. 

The  cases  thus  maintaining  the  right  of  an  assignee,  receiver, 
and  executor,  or  administrator  of  an  insolvent  estate,  as  rep- 
resenting the  general  creditors,  to  avoid  in  their  interest  a 
fraudulent  or  void  chattel  mortgage,  we  think  correctly  present 
the  law  upon  the  question.  The  **^®  doctrine  is  supported  by 
sound  reason,  and  comports  with  our  ideas  of  justice  in  the 
premises.  The  mortgage  is  without  validity  as  to  the  creditors. 
As  against  them,  it  is  no  mortgage  and  represents  no  interest 
in  the  property.  Possibly  they  might,  and  especially  if  the 
■administrator  should  refuse  to  act,  institute  proceedings  in 
their  own  behalf  to  require  the  property  or  its  proceeds  to  be 
devoted  to  the  purposes  of  the  administration  of  the  estate. 

We  are  convinced  that  the  administratrix  represents  the  cred- 
itors of  this  insolvent  estate,  and  as  such  representative  is 
not  affected  by  the  fact  that  the  mortgage  was  valid  against 
the  decedent.  Our  statutes  confine  the  creditors  in  the  collec- 
tion of  their  debts  to  the  administration  proceedings.  The 
theory  that  the  administrator  represents  the  creditors  affords 
the  only  reason  for  the  provisions  heretofore  referred  to  relative 
to  the  cancellation  of  void  or  fraudulent  conveyances. 

As  no  affidavit  of  renewal  was  filed  and  no  notice  of  fore- 
closure given,  the  mortgage  was  void  as  against  the  creditors  of 
the  mortgagor. 

We  come  now  to  consider  the  effect  which  should  be  given 
the  fact  that  none  of  the  creditors  of  the  decedent  had  pre- 
sented their  claims  and  secured  the  allowance  thereof  prior  to 
the  commencement  of  the  action. 
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It  may  be  that  section  9  of  subchapter  16  of  the  probate  act 
applies  only  to  such  conveyances  made  by  the  decedent  as  were 
void  or  fraudulent  at  the  inception  of  the  conveyance.     Such 
«eem8  to  have  been  the  view  in  California,  from  which  state 
the  probate  chapter  was  taken:  Threlkel  v.  Scott,  89  Cal.  351, 
«6  Pac.  879.     Although  in  Murphy  v.  Clayton,  114  Cal.  526, 
43  Pac  613,  that  court  assumed,  for  the  purposes  of  the  case, 
■without  deciding,  that  it  applied  to  transfers  void  as  to  cred- 
itors under  other  statutory  provisions.     In  adopting  the  sec- 
tion which  was  borrowed  entire  from  the  California  statutes, 
the  prior  construction  thereof  by  the  courts  of  that  state  were, 
under  a  familiar  rule  of  construction,  also  adopted.     In  Ohm 
▼.  Superior  Court,  85  Cal.  545,  20  Am.  St.  Eep.  245,  26  Pac. 
244,  decided  September  10,  ****  1890,  a  few  months  anterior  to 
the  enactment  of  the  law  in  this  state,  in  a  case  where  a  creditor 
of  an  estate  filed  a  petition  asking  for  an  order  directing  the 
administratrix  to  allow  her  name  to  be  used  in  an  action  to  be 
brought  to  set  aside  an  alleged  fraudulent  conveyance  of  the 
decedent,  the  order  was  made  as  prayed  for  and  the  adminis- 
tratrix took  the  case  to  the  supreme  court.     The  creditor  filing 
the  petition  had  in  due  time  presented  her  claim,  which  was 
rejected  by  the  administratrix,  and  suit  was  brought  thereon 
which  was  still  pending  when  the  original  case  above  cited  was 
decided.     The  court  held  that  the  administratrix  had  no  right 
to  bring  an  action  to  set  aside  a  deed  of  her  intestate  void  as 
to  creditors  unless  there  is  a  deficiency  of  assets,  and  there  are 
creditors  for  whose  benefit  the  property  so  recovered  must  be 
sold;  and  that  to  constitute  one  such  a  creditor  his  claim  must 
have  been  allowed  by  the  administrator  or  evidenced  by  a 
judgment     This  holding  was  followed  in  Field  v.  Andrada,  106 
Cal.  107,  39  Pac.  323,  and  it  was  said:  "The  obvious  intent 
and  meaning  of  this  section  is  that  two  things  must  occur  to 
authorize  the  administrator  to  commence  an  action  to  set  aside 
a  deed  of  his  intestate  as  void  as  against  creditors:  1.  There 
must  exist  creditors  to  be  paid;  and  2.  There  must  be  an  in- 
sufficiency of  assets  in  the  hands  of  the  administrator  to  meet 
their  demands.     Both  of  these  facts  must  coexist  to  bring  the 
case  within  the  limitations  of  the  statute.*' 

To  the  extent  of  the  decision  in  Ohm  v.  Superior  Court,  85 
Cal.  545,  20  Am.  St  Rep.  245,  26  Pac.  244,  we  must  consider 
ourselves  bound  by  the  construction  placed  upon  the  statute. 
We  are  the  more  willing  to  accept  that  construction  as  we 
agree  with  it     Evidently  one  is  not  a  creditor  until  his  claim 
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is  allowed  or  judgment  obtained  within  the  meaning  of  section 
10,  which  relieves  the  administrator  of  the  duty  to  bring  the 
action  unless  application  therefor  is  made  by  creditors. 

In  the  case  of  Murphy  v.  Clayton,  114  Cal.  526,  43  Pac.  613, 
46  Pac.  460,  an  action  was  brought  to  recover  possession  of 
personal  property  from  an  administrator  ****  by  one  who  claimed 
them  by  purchase  from  the  decedent  in  his  lifetime.  As  to 
some  of  the  property  the  trial  court  found  the  transfer  to  have 
been  void  as  to  creditors.  The  court  also  found  that  the  time 
for  the  presentation  of  claims  against  the  estate  had  not  ex- 
pired, but  that  a  certain  amount  of  claims  had  been  allowed; 
as  to  others,  suits  were  pending,  and  as  to  certain  property,  suits 
were  also  pending  which,  if  successful,  would  reduce  the  value 
of  the  estate  subject  to  the  payment  of  debts.  Upon  the  find- 
ings, however,  it  was  not  disclosed  that  the  estate  was  clearly 
shown  to  be  insolvent,  and  there  was  no  direct  finding  of  in- 
solvency. Judgment*  for  the  administrator  was  reversed,  the 
supreme  court  holding  that  if  the  administrator  would  not 
have  been  authorized  to  prosecute  an  action  to  recover  the  prop- 
erty upon  the  facts  as  shown  under  the  decisions  in  Field  v. 
Andrada,  106  Cal.  107,  39  Pac.  323,  and  Ohm  v.  Superior  Court, 
85  Cal.  545,  20  Am.  St.  Rep.  245,  26  Pac.  244,  such  facts 
would  not  constitute  a  defense  to  the  action  brought  by  the  al- 
leged fraudulent  vendee  to  recover  it  from  the  administrator. 
This  case  was  decided  in  1896,  and  is  therefore  not  controlling, 
even  if  in  point,  unless  it  appeals  to  our  judgment  as  sound, 
and  based  upon  satisfactory  reasoning.  Chief  Justice  Be&ttj 
and  Mr.  Justice  Van  Fleet  dissented.  The  dissenting  justices 
repudiated  the  proposition  that  if  the  administrator  could  not 
sue  he  was  in  no  position  to  defend ;  and  said,  in  substance,  that 
when  he  has  property  in  his  possession  which  was  in  the  pos- 
session of  the  intestate  at  the  time  of  his  death,  it  is  his  duty 
to  retain  it  until  it  appears  that  it  will  not  be  needed;  and 
that  the  position  of  the  party  attempting  to  deprive  the  ad- 
ministrator of  assets  is  no  better  than  that  of  an  heir  with  re- 
spect to  unsold  property  of  the  estate.  That  it  is  his,  if  not 
needed  for  the  payment  of  debts,  and  like  the  heir,  he  should 
wait  until  that  fact  is  ascertained.  But  the  case  is  distinguish- 
able from  the  case  at  bar;  and  from  all  that  was  said  in  the 
prevailing  opinion,  it  does  not  follow  that  upon  the  facts  be- 
fore us  the  California  court  would  deem  the  case  controlling. 
Tliere,  upon  the  trials  *•**  the  insolvency  of  the  estate  was  not 
established.     For  all  that  appeared  it  may  not  have  been  in- 
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solvent  In  the  present  contest,  it  is  admitted  that  the  estate* 
was  insolvent,  and  was  so  insolvent  at  the  time  of  the  deaths 
of  the  decedent.  Enough  claims  had  been  allowed  before  trials 
although  subsequent  to  the  commencement  of  suit,  to  conclu- 
sively prove  the  fact  of  such  insolvency.  The  value  of  the  es- 
tate is  not  mentioned  in  the  agreed  statement,  but  it  is  alleged' 
therein  and  agreed  that  the  property  of  the  estate,  including 
that  in  controversy,  is  not  sufficient  to  pay  the  debts. 

In  Kilboum  v.  Fay,  29  Ohio  St.  264,  23  Am.  Rep.  741,  the 
court  said:  **It  is  one  thing  for  the  representative  of  an  estatj:^ 
to  pursue,  by  action  at  law,  the  fraudulent  vendee  of  the  ('j— 
ceased  fraudulent  debtor  for  the  recovery  of  goods  frauduleiuiy 
transferred;  while  it  is  quite  a  different  thing  for  such  executor- 
in  possession  to  defend,  for  the  sole  benefit  of  creditors,  such; 
possession  against  a  claim  which  by  statute  is  declared  abso- 
lutely void  as  against  creditors." 

In  Field  v.  Andrada,  106  Cal.  107,  39  Pac.  323,  the  denial  ot 
the  right  of  the  administrator  to  maintain  the  action  was  based" 
upon  the  allegations  of  the  complaint,  which  were  in  substance- 
that  the  time  for  the  presentation  of  claims  had  not  expired,, 
and  tlie  plaintiff  was  informed  and  believed  that  there  wera- 
creditors  whose  claims  had  not  yet  been  presented,  and  the- 
amounts  thereof  were  unknown  to  the  plaintiff.  It  was  held^ 
that  the  demurrer  to  the  complaint  should  have  been  sustained^ 

It  is  not  necessary  that  we  decide  whether,  if  at  the  trial  it 
had  not  appeared  that  by  reference  to  the  claims  then  allowed 
the  estate  was  insolvent,  the  administratrix  would  have  been  en-^ 
titled  to  prevail  in  the  action,  nor  to  hold  that  she  would  have 
had  the  right  to  the  possession  until  the  expiration  of  the  period 
for  the  presentation  of  claims. 

Sufficient  claims  had  been  presented  before  trial,  and  the- 
estate  was  shown,  or  rather  admitted,  to  be  insolvent.  We  are- 
not  unaware  of  the  principle  that  imder  our  '***  statutes  in  a. 
case  of  this  character  the  respective  rights  of  the  partiei  are  to. 
be  determined  as  at  the  commencement  of  the  suit. 

The  facts  upon  which  the  right  of  the  administratrix  to  re- 
tain possession  of  the  property  from  the  mortgagee  depended?, 
was  that  the  estate  was  insolvent,  and  the  property  was  needed 
to  pay  debts.  That  fact,  as  admitted  and  shown  by  the  agreed 
statement,  existed  at  the  commencement  of  the  suit.  It  is  true 
that  the  fact  was  not  ascertained  in  a  conclusive  manner,  nor 
so  as  to  be  considered  by  the  courts  in  a  legal  proceeding,  until 
the  claims  were  presented  and  allowed;  but  when  so  allowed 

Am.  St  Rep..  Vol.  LJCXX— GO 


$46  American  State  Eepoets,  Vol.  80.     [Wyoming, 

they  furnished  evidence  upon  the  fact  of  insolvency  existing  at 
the  time  that  the  action  was  brought. 

No  doubt  a  creditor  without  judgment  or  process  in  case  of 
a  living  mortgagor,  or  without  an  allowed  claim,  or  one  es- 
tablished by  judgment,  in  case  of  a  deceased  mortgagor,  is 
mot  in  a  position  to  attack  a  void  mortgage;  and  had  Ludvig- 
■en  in  his  lifetime,  before  the  creditors  had  obtained  judgment 
and  execution,  or  any  lien  on  the  property,  made  a  bona  fide 
transfer  of  the  property  to  the  mortgagee  in  payment  of  the 
mortgage^  the  remedy  of  the  creditors  would  have  been  de- 
feated. The  administratrix,  however,  in  view  of  her  duties  and 
responsibilities,  and  the  fiduciary  nature  of  her  office,  could 
mot  act  with  the  freedom  of  her  intestate,  and  transfer  the 
property  to  the  mortgagee  liberated  from  all  claims  and  reme- 
dies of  creditors.  The  bank  does  not  put  forth  a  claim  of 
absolute  title,  but  asserts  a  partial  ownership — a  lien  by  mort- 
gage. Herein  also  his  case  differs  from  the  facts  in  Murphy  v. 
Clayton,  114  Cal.  526,  43  Pac.  613,  46  Pac.  460.  The  de- 
termination of  the  right  of  the  mortgagee  to  the  property,  if 
asserted  in  the  administration  proceedings,  for  example,  in  the 
course  of  distribution  of  the  proceeds  of  the  estate  among  cred- 
itors, and  a  preference  under  sections  21  and  22,  subchapter  17, 
ehculd  be  claimed  for  the  mortgagee,  would  involve  the  rights 
of  all  parties,  creditors,  legatees,  and  heirs.  The  court,  in  such 
a  proceeding,  would  certainly  not  *'*'*  award  a  preference  to  the 
mortgagee  in  advance  of  the  time  or  expiration  of  the  time  for 
filing  claims  on  the  ground  that  at  the  time  of  the  application 
tulficient  claims  had  not  been  allowed  to  indicate  insolvency. 

Had  the  mortgagee  brought  suit  of  foreclosure,  and  at  the 
trial  it  was  shown  by  the  administratrix  in^  defense  what  is 
«hown  in  this  case,  the  mortgage  being  void  as  to  creditors,  it 
will  hardly  be  contended,  having  regard  to  the  representative 
character  as  to  creditors  of  the  administratrix,  that  a  decree 
could  be  properly  entered  foreclosing  the  mortgage  for  the  bene- 
fit of  the  mortgagee.  It  would  in  such  case  have  made  no  dif- 
ference that  the  claims  of  the  creditors  had  not  been  allowed  un- 
til after  the  institution  of  the  suit 

Does  not  the  case  at  bar  have  the  same  effect  as  an  action  to 
foreclose?  The  mortgagee  is  entitled  to  possession,  if  at  all, 
for  but  one  purpose;  and  that  is  to  foreclose  the  mortgage  by 
a  sale  of  the  property.  If  the  mortgage  is  void  as  to  the  cred- 
itors of  this  estate,  and  we  hold  that  it  is ;  if  the  administratrix 
represents  the  creditors  and  can  assail  the  mortgage  as  such 
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representative,  and  we  hold  that  she  can — then  the  judgment 
awarding  the  right  of  possession  to  the  mortgagee,  on  the  ground 
that  at  the  commencement  of  the  suit  there  were  no  allowed 
claims,  and  therefore  no  creditors  within  the  meaning  of  the 
law,  would  amount  to  conferring  upon  the  mortgagee  a  pos- 
session which  can  legally  be  of  no  benefit  to  it,  because  its 
power  of  foreclosure  and  sale,  as  to  creditors,  has  ceased.  Such 
an  anomalous  result  should  be  avoided  if  it  can  be  done  with- 
out violence  to  well-settled  legal  principles.  We  are  of  the 
opinion  that  it  can  be  avoided,  and  that  no  doctrine  in  the  law 
will  be  thereby  distorted  or  violated. 

If  the  estate  was  insolvent,  and  the  property  in  controversy 
at  the  commencement  of  the  suit  was  required  for  the  payment 
of  debts,  the  plaintiff  was  not  entitled  to  possession.  The  facts 
show  such  insolvency,  and  indeed  it  is  admitted.  It  matters 
not  that  the  proof  thereof  depends  upon  the  allowance  of  claims 
subsequently. 

***  Upon  the  trial,  the  distriqt  court  must  have  found  upon 
the  evidence,  which  is  disclosed  in  the  agreed  statement,  that 
the  mortgage  was  void  as  against  creditors;  that  the  property 
of  the  estate  was  insufficient  to  pay  its  debts;  that  the  estate 
was  insolvent  at  the  commencement  of  the  suit,  and  the  prop- 
erty in  question  was  needed  for  the  payment  of  the  allowed 
claims.  All  of  these  are  facts,  and  conceded  facts.  They  cer- 
tainly could  not  sustain  a  judgment  for  the  mortgagee,  award- 
ing to  it  the  possession  of  the  property. 

We  do  not  think  the  position  taken  by  counsel  for  plaintiffs 
well  taken  or  supported  by  authority.  Nor  do  we  think  that 
the  provisions  of  section  2  of  subchapter  16  of  the  probate  act 
affects  this  case.  That  section  declares  that  actions  for  the 
recovery  of  any  property  or  the  possession  thereof,  and  all  ac- 
tions founded  upon  contracts,  may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  in  which  the  same 
might  have  been  maintained  by  or  against  their  respective  tes- 
tators and  intestates.  This  section  was  not  intended  to  in- 
terfere with  the  rights  of  creditors,  much  less  to  destroy  them. 
It  must  be  construed  in  the  light  of  the  other  provisions  of  the 
chapter.  One  only  need  be  restated,  viz.,  that  all  the  property 
of  the  decedent  shall  be  chargeable  with  the  payment  of  his 
debts. 

For  the  reasons  given,  we  are  of  the  opinion  that  there  i» 
no  error  in  the  record,  and  the  judgment  must  be  affirmed. 

Com  and  Knight,  JJ.,  concur. 
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CHATTEL  MORTGAGE— RECORDING.— A  CREDITOR,  within 
the  meaulng  of  a  statute  declaring  mortgages  .of  personal  property 
void  as  against  creditors  of  the  mortgagor  unless  recorded,  is  one 
who  becomes  such  after  the  mortgage  is  executed:  Union  Nat.  Bank 
r.  Oluni.  3  X.  Dak.  193,  44  Am.  St.  Rep.  .^33,  54  N.  ^V .  1034;  Brown 
V.  Brabb.  67  Mich.  17,  11  Am.  St.  Rep.  549,  34  N.  W.  403. 

ESTATE  OF  DECEDENT.— WHERE  A  CHATTEL  MORTGAGE! 
Is  declared  void  by  statute  as  against  creditors  of  the  mortgagor, 
ond  the  mortgagor  dies  in  possession  of  the  mortgaged  property, 
leaving  an  insolvent  estate,  such  property  becomes  assets  in  the 
hands  of  the  executor  or  administrator,  whose  duty  and  right  it  is 
to  defend  his  possession  against  the  claim  of  the  mortgagee,  not- 
withstanding such  mortgage  was  valid  as  against  the  mortgagor; 
Kilbourne  v.  Fay,  29  Ohio  St  284,  23  Am.  Rep.  74L 


RAMSEY  V.  JOHNSON. 

[8  Wyo.  476,  58  Pac.  755.] 

ASSIGNMENTS  —  RENT  —  RIGHTS  OF  ASSIGNEE.— Rent 
due  and  accrued  for  a  certain  year  out  of  a  term  of  years  may  be 
assigned  without  an  assignment  of  the  lease,  and  the  assignee  need 
not  allege  an  assignment  of  the  lease  in  an  action  to  recover  the 
rent  assigned. 

ASSIGNMENTS— RENT— LIEN— RIGHTS  OF  ASSIGNEE.- 
An  assignment  of  the  lease  is  not  essential  to  enable  the  assignee 
of  rent  due  and  accrued  to  enforce  a  lien  upon  leased  personal  prop- 
erty, provided  by  the  lease  as  security  for  the  rent 

ASSIGNMENTS  —  RIGHTS  AND  REMEDIES  OF  AS- 
SIGNEE.—An  assignment  of  a  debt  carries  with  it  every  remedy 
and  security  available  to  the  assignor  as  incident  thereto,  although 
they  are  not  specifically  named  in  the  instrument  of  assignment 

LIENS— PLEADING.— As  against  one  who  has  given  a  lien 
upon  property  to  secure  a  debt,  due  or  to  become  due,  it  Is  not 
necessary  in  a  suit  to  foreclose  the  lien  to  allege  ownership  in  the 
property  of  the  debtor. 

PLEADING— REPETITION    OF    CAUSE    OF   ACTION.- In 

Stating  several  causes  of  action,  it  is  not  necessary  to  repeat  every 
general  averment  essential  to  each  or  common  to  all,  but  as  to 
such  matters  reference  may  be  made  to  distinct  allegations  in  a 
preceding  cause  of  action,  thereby  Incorporating  them  in  a  subse- 
quent cause  of  action  and  avoiding  useless  repetition. 

PLEADING— REPETITION  OF  CAUSE  OF  ACTION.- In  an 
action  to  recover  a  personal  judgment  for  rent  accrued  and  due, 
and  to  enforce  a  lien  securing  it,  both  the  debt  and  the  lien  arising 
"Under  one  written  Instrument  if  the  execution  of  the  contract  is 
fully  alleged  in  the  first  cause  of  action,  which  is  based  upon  the 
Indebtedness,  its  execution  is  sufficiently  referred  to  In  a  second 
cause  of  action  based  upon  the  lien  by  stating  that  the  lien  was 
agreed  upon  between  the  parties  under  the  terms  and  conditions 
of  said  agreement  of  lease. 

E.  E.  Enterline  and  D.  A.  Eeavill,  for  the  plaintiff  in  errci.. 
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4T7  POTTER,  C.  J.  Plaintiff  in  error  filea  a  petition  for 
rehearing,  setting  forth  the  following  reasons  therefor:  1.  That 
the  court  erred  in  its  statement  of  facts  in  stating  that  the  peti- 
tion set  out  an  assignment  of  the  lease,  and  in  stating  that  the 
petition  alleged  that  by  the  terms  of  the  leaae  there  was  a  lien 
upon  certain  personal  property  upon  the  premises,  and  belong- 
ing to  the  defendant,  to  secure  the  payment  of  the  sum  claimed 
to  be  due;  2.  TTiat  the  court  erred  in  holding  that  reference^' 
could  be  made  to  the  first  cause  of  action  to  supply  material  \ 
facts  omitted  in  the  second  cause  of  action,  and  in  holding  that 
the  second  cause  of  action  contained  a  sufficient  statement  of 
facts;  3.  That  the  court  erred  in  holding  that  reference  is  made 
in  the  findings  to  the  lease  described  in  the  pleadings;  4.  That 
the  court  erred  in  holding  the  findings  sufficient  to  support 
the  judgment;  6.  That  the  court  erred  in  affirming  the  judg- 
ment. 

It  is  contended  that  the  petition  is  insufficient  because  it  did 
not  allege  an  assignment  of  the  lease,  and  that  this  court  in 
its  former  opinion  erroneously  recited  such  an  assignment. 
The  recitation  of  such  fact  in  the  opinion  may  not  have  been 
accurate,  and  probably  was  not;  but  ^''^  it  is  entirely  imma- 
terial. The  plaintiff  was  not  required  to  plead  an  assignment 
of  the  lease,  nor  to  prove  it.  The  lease  itself  may  not,  as  a 
matter  of  faot,  have  been  assigned.  The  first  cause  of  action 
is  founded  upon  a  claim  for  rent  of  certain  premises  due  and 
accrued  under  the  terms  and  agreements  of  a  contract  of  lease 
alleged  to  have  been  executed  between  the  plaintiff  in  error 
and  one  William  A.  Johnson.  It  is  alleged  that,  "after  said 
amount  became  due  and  payable  to  the  said  William  A.  John- 
eon,  as  above  set  forth,  and  prior  to  the  commencement  of  this 
action,  the  said  William  A.  Johnson  sold,  assigned,  and  trans- 
ferred to  the  plaintiff  all  of  his  right,  title,  and  interest  in  and 
to  said  amount,  and  the  right  to  receive  the  same  from  the  de-, 
iendant,  for  a  good  and  valuable  consideration,  and  that  the 
plaintiff  is  now  the  real  party  in  interest  in  this  action." 

That  averment  is  clearly  sufficient  to  Show  the  right  of  the 
plaintiff  to  recover  the  amount  alleged  to  have  become  due,  and 
the  assignment  of  the  lease  was  not  essential  to  her  right. 
The  lease  was  made  in  December,  1893,  and  by  its  terms  was  to 
run  for  seven  years.  The  amount  sued  for  was  the  rent  for  the 
year  1895.  There  may  well  have  been  an  assignment  of  the 
rent  due  and  accrued  for  that  year  without  a  transfer  of  the 
iease. 
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By  iJie  second  cause  of  action  it  is  sought  to  enforce  a  lien 
npon  certain  personal  property  upon  the  leased  premises 
claimed  to  be  provided  by  the  lease  as  security  for  the  fulfill- 
ment of  its  conditions. 

As  to  that  matter,  or  right,  also,  no  specific  assignment  of  the 
lease  is  required.  It  is  a  familiar  rule  of  law  that  an  assign- 
ment of  a  debt  carries  with  it  every  remedy  and  security  for 
such  debt  available  to  the  assignor  as  incident  thereto,  although 
they  are  not  specifically  named  in  the  instrument  of  assignment: 

2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1084;  Graham  v.  Blinn, 

3  Wyo.  746,  30  Pac.  446. 

It  is  further  insisted  that  the  petition  contained  no  averment 
that  the  property  charged  with  being  subject  to  the  lien  be- 
longed to  defendant.  There  is  no  direct  allegation  ^'^^  of  that 
fact  in  the  petition.  The  trial  court,  however,  so  found.  But 
that  it  did  belong  to  the  defendant  is  necessarily  to  be  inferred 
from  the  other  allegations.  It  is  averred  that  the  property 
is  on  or  near  the  leased  property,  in  the  possession  of  defendant, 
and  that  the  latter  has  no  other  property,  etc.  It  is  also  stated 
that  defendant  had  already  disposed  of  a  part  of  the  property 
covered  by  the  lien,  and  a  fear  that  he  will  dispose  of  the  re- 
mainder is  alleged  as  ground  for  the  appointment  of  a  receiver 
which  is  prayed  for. 

But  an  allegation  that  defendant  owned  the  property  is  not 
essential.  As  against  one  who  has  given  a  lien  upon  property 
to  secure  a  debt  due  or  to  become  due  from  him,  we  know 
of  no  rule  requiring  an  allegation  of  ownership  in  the  debtor 
in  a  suit  to  foreclose  or  enforce  the  lien.  There  does  not  appear 
to  be  other  claimants,  and  as  against  plaintiff  in  error  (defend- 
ant below),  80  far  as  the  petition  is  concerned,  it  is  sufficient  to 
presume  that  he  agreed  to  a  lien  upon  property  belonging  to 
himself. 

Regarding  the  second  ground  for  the  rehearing,  it  will  be  well 
to  say,  in  the  first  place,  that  the  court  in  its  former  opinion 
did  not  hold  that  reference  could  be  made  to  the  first  cause 
of  action  to  supply  material  facts  omitted  in  the  second  cause  of 
action.  The  second  cause  of  action  was  held  sufficient,  and  vre 
did  hold  that  it  was  unnecessary  to  repeat  the  allegations  con- 
tained in  the  first  cause  of  action  respecting  the  execution  of 
the  lease,  but  that  the  averment  that  "under  and  by  the  terms 
and  conditions  of  said  agreement  of  lease,  it  was  agreed,"  etc., 
was  sufficient.  This  was  so  held  on  the  ground  that  clear  and 
distinct  reference  is  made  to  the  agreement  already  set  out  in. 
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the  petition,  and  that  such  a  reference  is  penniseible.  This 
reaches  the  principal  objection  which  counsel  urges  against  the 
petition.  The  allegation  of  the  cause  of  action  assailed  is  ia 
substance  that  "under  and  by  the  terms  and  conditions  of  said 
agreement  of  lease/'  it  was  agreed  that  the  personal  property 
and  improvements  on  said  property  should  be  held  as  security 
for  the  '*^  fulfillment  of  the  conditions  of  said  lease.  It  i« 
insisted  that  the  allegation  is  insufficient,  because  the  execution 
of  the  agreement  of  lease  is  not  again  specifically  averred. 

Counsel  rests  his  contention  upon  the  general  rule,  which 
is  well  settled,  that  each  cause  of  action  must  be  complete  in 
itself;  and  he  relies  upon  the  statement  and  interpretation  of 
that  rule  found  in  Bliss  on  Code  Pleading  and  in  Pomeroy*» 
Remedies  and  Remedial  Rights.  It  may  be  seriously  questioned 
whether  either  of  the  authors  named  intended  to  give  such  a 
narrow  interpretation  to  the  rule  as  must  be  given  to  ii^  if  coun- 
sel's application  of  it  is  to  be  sustained. 

At  common  law,  different  counts  in  a  declaration  are  treated 
for  all  purposes  as  distinct  as  if  they  are  separate  declarations, 
and  unless  a  second  count  expressly  refers  to  the  first,  no  de- 
fect therein  will  be  aided  by  the  preceding  count.  But  it  is  es- 
sential that  unnecessary  repetition  be  avoided,  and  the  approved 
practice  at  common  law  is  by  an  inducement  in  the  first  count 
to  apply  any  matter  to  the  following  counts,  and  to  refer  in 
the  subsequent  counts  to  such  inducement,  thus  avoiding  un- 
necessary prolixity:  1  Chitty  on  Pleading,  16th  Am.  ed.,  439. 
And  it  is  held  that  at  common  law  an  express  adoption  in  a 
second  count  of  all  the  allegations  of  the  first  is  permissible, 
although  the  practice  is  not  commended:  Florida  etc.  R.  R. 
Co.  v.  Foxworth,  41  Fla.  1,  79  Am.  St.  Rep.  149,  25  South.  338. 
See,  also.  Dent  v.  Scott,  3  Har.  &  J.  18;  Freeland  v.  McCol- 
laugh,  1  Denio,  414,  43  Am.  Dec.  685;  Crookshank  v.  Gray,  20 
Johns.  344. 

Under  the  code  system  of  pleading  the  prevailing  Judicial 
opinion  is  that  in  stating  several  causes  of  action  it  ia  not  nec- 
essary to  repeat  every  general  averment  essential  to  each  or 
common  to  them  all,  but  that  as  to  such  matters  reference  may 
be  made  to  distinct  allegations  in  a  preceding  cause  of  action, 
thereby  incorporating  them  in  a  subsequent  cause  of  action  and 
avoiding  useless  repetition:  Kinkead's  Code  Pleading,  sec.  20; 
Phillips  on  Code  Pleading,  sec.  203 ;  Jasper  v.  Hazen,  2  N.  Dak. 
401,  51  N.  W.  583;  Simmons  v.  Fairchild,  ^si  40  Barb.  404; 
Yost  V.  Commercial  Bank,  94  Cal.  494,  29  Pac.  858;  Green  v. 
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Clifford,  94  Cal.  49,  29  Pac.  331;  Eldridge  v.  Hargreaves,  30 
l^eb.  638,  46  N.  W.  923;  Leavenworth  etc.  Ky.  Co.  v.  Wilkins, 
-45  Kan-  674,  26  Pac.  16;  Stone  v.  Wendover,  2  Mo.  App.  247; 
Ward  V.  Kelly,  7  Mo.  App.  565;  Aulbach  v.  Dahler  (Idaho),  43 
Pac.  322. 

In  Pomeroy*B  Remedies  and  Remedial  Rights,  at  section  575, 
"it  is  conceded  that  the  general  rule,  requiring,  each  count  to  be 
-complete  in  itself,  applies  only  to  the  material  and  issuable 
iacts  which  constitute  the  gravamen  of  the  cause  of  action,  and 
not  to  matter  which  is  merely  introductory,  or  alleged  by  way 
-of  inducement;  and  while  the  exception  is  not  stated  so  posi- 
tively by  Bliss  in  his  text,  it  is  conceded  to  be  recognized  in 
%€ome  states:  Bliss  on  Code  Pleading,  sec.  121. 

In  Phillips  on  Code  Pleading,  supra,  a  recent  work,  it  is  said : 
"**But  the  maxim  that  words  in  one  instrument  may  be  incor- 
porated in  another  by  reference — ^Verba  relata  inesse  vident — 
applies  to  the  separate  divisions  of  a  pleading;  and  statements 
in  one  cause  of  action  may  be  incorporated  in  another  by  apt 
words  of  reference  and  adoption  therein." 

In  Nebraska  the  principle  is  stated  as  follows:  "An  allega- 
tion in  one  count  may  be  referred  to  in  any  subsequent  count 
and  made  a  part  thereof  by  reference,  and  the  allegation  re- 
ferred to  will  be  considered  in  construing  each  subsequent 
count Any  other  rule  would  require  unnecessary  repeti- 
tion": Eldridge  v.  Hargreaves,  30  Xeb.  638,  46  N.  W.  923. 

The  case  of  Haskell  v.  Haskell,  54  Cal.  262,  has  been  occa- 
sionally cited  as  announcing  a  contrary  doctrine,  and  it  is  relied 
on  by  counsel.  The  same  may  be  said  of  Pennie  v.  Hildreth, 
81  Cal.  131,  22  Pac.  398. 

But  that  the  cases  are  not  hostile  to  the  prevailing  doctrine 

and  have  been  misunderstood,  is  shown  in  the  case  of  Green 

V.  Clifford,  94  Cal.  49,  29  Pac.  331,  where  it  is  said:  'at  has 

never  been  the  settled  law  here  that  the  preliminary  averments 

of  a  complaint  can  never  be  made  part  of  subsequent  '***  counts 

by  apt  and  express  reference,  and  without  being  rewritten," 

and  "of  course  each  count  must  stand  by  itself;  but  it  is  not 

rlatally  defective  because  it  incorporates  by  reference  certain 

general  averments  which  are  in  the  same  pleading,  and  which 

i«re  necessary  to  all  the  counts,  if  the  reference  be  so  plain  and 

-explicit  as  to  leave  no  doubt  as  to  the  meaning."     The  court 

in  that  case  does  not  commend  that  method  of  pleading,  but 

i»hy  that  "it  is  not  bad  enough  to  upset  a  judgment" 


r 
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The  conclusion  arrived  at  in  Aulbach  v.  Dahler  (Idaho),  43 
Pac.  322,  by  the  supreme  court  of  Idaho,  m  stated  as  follows: 
**When  several  causes  of  action  are  united,  it  is  not  necessary 
to  rewrite  in  each  count  after  the  first  all  common  allegations, 
but  it  is  sufficient  if  apt  and  express  reference  is  made  in  each 
subsequent  count  to  the  preliminary  allegations  stated  in  the 
first,  thus  making  them  a  part  thereof." 

In  the  case  at  bar  the  allegation  that  the  lease  was  executed 
by  and  between  the  defendant  and  William  A.  Johnson  is  com- 
mon to  both  causes  of  action,  and  is  clearly  to  be  considered 
a  preliminary  averment.  The  respective  agreements  furnish- 
ing the  basis  for  the  claim  of  money  due,  set  up  in  the  first 
cause  of  action,  and  the  claim  of  lien  sought  to  be  enforced  by 
the  second  cause  of  action,  are  found  in  the  same  written  in- 
strument— ^the  lease — the  due  execution  of  which  is  alleged  in 
the  first  cause  of  action.  To  require  the  rewriting  in  the  second 
count  of  that  allegation  would  seem  to  require  unnecessary,  not 
to  say  useless,  repetition. 

We  think  the  reference  is  plain  and  distinct.  It  is  alleged 
to  have  been  agreed,  etc.,  "under  the  terms  and  conditions  of 
said  agreement  of  lease."  But  one  such  agreement  is  set  out 
in  the  petition.  It  is  not  possible  to  mistake  the  meaning  or 
reference. 

In  Yost  V.  Commercial  Bank,  94  Cal.  494,  29  Pac.  858,  it  was 
held  that  where  a  note  and  mortgage  are  fully  set  out  and 
described  in  one  defense  of  an  answer,  they  may  be  referred  to 
in  a  separate  defense  as  having  been  set  out  in  the  preceding 
^^  defense,  without  the  necessity  of  repetition  of  their  con- 
tents. 

In  Beckwith  v.  MoUahan,  2  W.  Va.  477,  it  is  held  that  a 
reference  to  allegations  in  a  preceding  cause  of  action  by  the 
words  "as  aforesaid"  is  sufficient  if  the  matter  so  referred  to  is 
thereby  plainly  identified.  The  words  "on  the  day  and  year  and 
at  the  place  last  aforesaid"  have  been  held  to  amount  to  a 
sufficient  reference:  Rathbun  v.  Emigh,  6  Wend.  407. 

The  addition  of  the  words  "executed  as  aforesaid,"  or  "exe- 
cuted as  set  forth  in  the  first  cause  of  action,"  would  probably 
have  been  nicer  pleading,  but  we  do  not  think  that  without 
them  the  reference  in  this  case  is  insufficient.  The  agreement 
as  to  lien  is  averred  to  have  been  made  between  the  defendant 
and  William  A.  Johnson,  thus  further  identifying  the  particular 
lease  already  set  out  in  the  first  cause  of  action. 
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In  a  suit  of  this  nature— to  recover  a  personal  judgment  for 
rent  accrued  and  due,  and  to  enforce  the  lien  securing  the  same, 
"both  the  debt  and  lien  arising  under  the  same  written  instru- 
ment— we  think  that  where  the  execution  of  the  contract  is 
fully  alleged,  as  in  this  case,  in  the  first  cause  of  action,  which 
is  based  upon  the  indebtedness,  its  execution  is  sufficiently  re- 
ferred to  in  a  second  cause  of  action  based  upon  the  lien  by  a 
reference  such  as  appears  in  the  petition  under  consideration. 

Were  we  wrong  in  this  conclusion  there  would  exist  no  rea- 
son for  reversing  the  judgment  upon  the  ground  of  the  objec- 
tion urged,  in  view  of  our  statute  which  requires  the  court  in 
every  stage  of  an  action  to  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect  the  substantial 
rights  of  the  adverse  party:  Eev.  Stats.  1887,  sec.  2502;  Day- 
ton Ins.  Co.  V.  Kelly,  24  Ohio  St.  345,  15  Am.  Rep.  612.  The 
pleading  complained  of  clearly  refers  to  a  particular  contract, 
which  has  been  set  out  in  a  preceding  cause  of  action,  and  if  it 
had  not  heen  executed,  it  could  not  have  been  agreed  between 
the  parties  named  as  therein  alleged. 

484  fphe  remaining  contention  of  counsel  has  reference  to 
the  findings.  We  see  no  reason  to  change  our  views  as  an- 
nounced in  the  former  opinion  in  respect  to  them.  The  matter 
is  sufficiently  discussed  in  that  opinion  and  requires  no  further 
elaboration. 

We  are  of  the  opinion,  upon  re-examination  of  the  question, 
that  the  findings  are  sufficient  to  support  the  judgment. 

Rehearing  denied. 

Com,  J.,  concurs. 
Knight,  J.,  did  not  sit 


ASSIGNMENT  OF  RENT.— Covermntfl  for  the  payment  of  rent 
pass  to  an  assignee  of  the  rent  without  the  aid  of  any  reversion 
In  the  assignee.  And  the  assignee  has  such  an  interest  in  the  land 
as  Is  necessary  to  give  him  all  the  remedies  of  the  lessor  against 
the  lessee.  He  may  maintain  an  action  for  the  rent  accruing  after 
the  assignment  because  the  privity  of  contract  is  transferred:  See 
note  to  Childs  y.  Clark.  49  Am.  Dec.  170. 
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BIG  GOOSE  AND  BEAVER  DITCH  CO.  v.  MORROW. 
[8  Wyo.  537,  59  Pac.  159.] 

WATERS  AND  WATER  RIGHTS— DITCHES— DUTY  TO 
GUARD.— A  ditch  owner  who  aqulres  his  right  of  Avay  while  the 
land  is  public  must,  nevertheless,  provide  reasonably  adequate  safe- 
guards and  barriers  to  prevent  the  livestock  of  an  owner  of  land 
crossed  by  such  ditch  from  falling  into  a  dangerous  washout, 
caused  by  the  action  of  the  water  carried  in  such  ditch.  A  failure 
to  perform  such  duty  renders  the  ditch  owner  liable  in  damages. 

WATERS  AND  WATER  RIGHTS— DITCHES— DUTY  OF 
OWNER. — It  is  the  duty  of  a  ditch  owner  to  protect  his  ditch  so 
that  it  will  not  Interfere  with  an  owner  whose  land  it  crosses  and 
the  latter'8  enjoyment  of  his  premises,  to  any  greater  extent  than 
that  reasonably  justified  by  the  easement,  and  it  is  not  material 
that  the  washing  done  by  such  ditch  is  no  greater  than  is  done  in 
other  cases  of  water  similarly  conducted,  nor  that  it  may  have 
been  Impracticable  to  build  a  flume,  or  that  another  or  longer  course 
would  have  been  altogether  too  expensive  and  inconvenient 

WATERS  AND  WATER  RIGHTS— DITCHES— DUTY  OF 
OWNER  TO  GUARD.— A  ditch  owner  has  the  right  to  adopt  and 
employ  a  natural  draw  or  gulch  as  a  part  of  his  ditch  system,  but 
if  a  dangerous  washout  or  excavation  results  therefrom,  the  ditch 
owner  must  guard  and  protect  it,  and  malie  reasonably  adequate 
provision  to  prevent  animals  rightly  upon  the  land  from  falling 
lEto  It. 

WATERS  AND  WATER  RIGHTS— DITCHES^DUTY  OF 
OAVNER  TO  SUBSEQUENT  SETTLER.— The  right  of  way  ac- 
corded to  a  ditch  owner  over  public  lands  must  be  held  to  be  ac- 
quired with  the  knowledge  and  upon  the  understanding  that  the 
land  itself  remains  open  for  settlement  subject  only  to  such  right 
of  way,  and  the  reasonable  enjoyment  thereof,  and  the  owner  of 
such  right  of  way  must  furnish  and  maintain  reasonably  adequate 
safeguards  or  protective  appliances  against  Injury  to  the  subse- 
quent settler  upon  the  land. 

NEGLIGENCE- PROXIMATE  CAUSE.— It  Is  the  duty  of  a 
ditch  owner  to  properly  guard  a  dangerous  excavation  caused  by 
the  wash  of  his  ditch  so  as  to  prevent  animals  rightly  upon  the 
land  from  falling  therein,  and  the  fact  that  animals  injured  by 
falling  into  such  excavation  are  driven  toward  the  ditch  by  a  snow- 
storm does  not  relieve  him  from  liability,  as  his  negligence,  and 
not  the  storm,  is  the  proximate  cause  of  the  Injury. 

JUDGMENTS— COSTS  LEFT  BLANK.— A  judgment  for  a 
certain  amount  and  costs  taxed  at  blank  dollars  Is  not  void  as  to 
the  costs,  which  may  be  subsequently  taxed  and  inserted  by  the 
clerk  of  the  court. 

E.  E.  Lonabaugh,  for  the  plaintiff  in  error. 

Appelget  &  Mullen,  for  the  defendant  in  error. 

«^  POTTER,  C.  J.  Plaintiff  in  error  is  a  ditch  corporation 
engaged  in  diverting  water,  and  conducting  it  upon  or  to  the 
neighborhood  of  lands  of  its  stockholders  for  irrigation.     For 
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the  purpose  of  conveying  the  water  across  certain  lands  of  the 
defendant  in  error,  it  employed  and  adopted,  as  part  of  its 
ditch,  a  natural  depression,  draw,  or  gulch  situated  on  said 
lands,  through  which  it  was  unnecessary  to  resort  to  excavation, 
although,  as  we  understand  the  testimony,  the  defendant  in  er- 
ror, who  was  a  stockholder  in  the  company,  had  plowed  for 
his  own  advantage,  or  caused  to  be  plowed,  a  few  furrows  to 
confine  the  water,  and  prevent  its  spreading,  as  it  threatened  to 
do,  over  more  land  in  width  than  was  desirable.  The  water  is 
turned  loose  into  said  draw  or  gulch  at  a  point  near  the  place 
where  it  enters  the  lands  of  defendant  in  error,  and  follows  it 
for  a  distance  of  fourteen  hundred  feet,  where  it  is  recaptured 
in  a  ditch  constructed  for  that  purpose.  It  is  carried  in  that 
ditch  upon  said  lands  until  another  draw  or  gulch  is  reached, 
where  it  is  again  turned  loose,  and  discharged  into  said  second 
draw,  down  which  it  flows  until  it  passes  off  from  the  lands  of 
defendant  in  error.  In  some  instances  the  witnesses  testifying 
by  reference  to  a  certain  map  before  them,  and  which  is  in  the 
record,  pointed  out  or  indicated  the  locations  and  directions,  ac- 
companying their  signs  by  such  expressions  as  'Tiere"  and 
"there."  Their  testimony  was  evidently  made  clear  to  the 
counsel  and  the  trial  court;  but  the  mere  words  of  the  record 
convey  but  little  intelligence  of  the  precise  localities  which  they 
referred  to  or  described,  for  unfortunately  their  signs  and  fin- 
ger indications  are  not  preserved  in  the  record,  and  they  are  left 
unexplained.  We  ***  believe,  however,  that  the  facts  herein 
stated  as  to  the  course  and  character  of  the  ditch  across  the 
lands  in  question  are  fairly  to  be  gathered  from  the  intelligible 
part  of  the  evidence. 

The  fall  down  and  along  the  fourteen  hundred  feet  where 
the  water  is  first  turned  loose  upon  the  lands  in  question  is 
about  sixty  feet,  ranging  from  three  feet  and  eight  inches  to 
six  feet  and  eleven  inches  to  each  one  hundred  feet.  Through 
the  second  draw  or  gulch  we  understand  the  fall  to  be  greater 
than  that. 

Where  the  water  is  turned  loose  as  aforesaid  no  effort  was 
made  to  confine  the  water  or  direct  its  flow,  except  as  already 
stated,  by  the  plowing  of  a  few  furrows  to  prevent  its  spread- 
ing. No  contrivance  was  provided  or  employed  to  reduce  the 
natural  tendency  of  the  water  to  cut  into  and  wash  away  the 
soil.  It  did,  in  fact,  by  constant  washing  of  the  soil  cut  deep 
channels  for  itself  along  said  ravines  or  gulches.  The  map  in 
the  record  indicates  that  through  the  first  fourteen  hundred 
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feet  where  the  water  was  allowed  to  run  without  artificial  re- 
straint, the  washing  was  from  four  to  eight  feet,  and  through 
the  second  ravine  from  six  to  twenty  feet;  but  whether  the  fig- 
ures are  intended  to  disclose  the  width  or  depth  of  the  washing 
or  cutting  is  not  manifest.  The  defendant  in  error,  however, 
testified  as  follows  concerning  the  cutting  along  the  said  four- 
teen hundred  feet  draw: 

"Well,  there  was  a  cut  right  across  that  forty  (acres)  four- 
teen hundred  feet,  that  was  from  six  to  ten  feet  deep.  Q. 
And  how  wide?  A.  Why,  it  was  the  most  of  it  from  or  more 
than  four  or  five  feet  wide.  Q.  And  how  is  it  at  the  bottom  of 
the  ditch  ?  A.  There  is  about  two  hundred  feet  in  the  middle 
of  it  from  twenty-five  to  thirty  feet  wide  caved  in  in  the  center 
along  about  the  middle  of  this  ditch,  washed  out.  From  there 
up  to  the  northwest  line,  about  probably  half  the  distance,  it 
is  about  ten  feet  deep,  and  narrow  so  that  a  man  can  jump 
across  it  in  some  places.** 

•^^  Another  witness,  Mr.  Robinson,  testified  that  the  wash, 
in  its  deepest  place,  is  about  thirty  feet  deep  and  varies  in 
width  from  twenty  to  thirty  feet  along  a  distance  of  about  ten 
pods;  but  it  seems  that  he  was  referring  to  the  second  place 
where  the  water  was  turned  loose  upon  the  lands  in  question, 
and  that  his  figures  above  given  did  not  apply  to  the  fourteen 
hundred  feet  place  described  by  the  defendant  in  error. 

The  excavations  or  washouts  thus  caused  by  the  action  of 
the  water  were  not  separated  from  the  rest  of  the  field  by  ft 
fence  or  other  inclosure,  nor  were  any  barriers  erected  to  pre- 
vent animals  from  approaching  and  falling  into  them.  The 
lands  of  defendant  in  error  were  inclosed  and  used  by  him  as  a 
winter  pasture  for  some  of  his  livestock;  and  certain  of  his 
horses  and  cattle  were  killed  by  falling  into  the  excavation 
made  as  aforesaid  in  that  portion  of  the  conduit  referred  to  as 
the  fourteen  hundred  feet  strip,  or  the  draw  where  the  waters 
are  first  discharged  upon  the  lands. 

This  action  was  instituted  by  the  defendant  in  error  to  re- 
cover the  damages  sustained  by  him  by  reason  of  the  injury  to 
his  lands  resulting  from  the  washing  away  of  the  »oil,  and  the 
loss  of  said  horses  and  cattle. 

The  cause  was  tried  to  the  court  without  a  jury,  and  the  find- 
ings were  against  the  right  of  recovery  for  the  alleged  damage 
to  the  lands,  but  sustained  the  claim  made,  in  part  at  least, 
for  the  loss  of  the  livestock,  and  judgment  was  rendered  in 
favor  of  defendant  in  error  for  the  sum  of  one  hundred  and 
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thirty  dollars.  The  court  found  that  the  plaintiff  in  error  had 
the  right  to  maintain  its  ditch  over  and  across  the  said  lands. 
and  that  such  right  had  accrued  prior  to  the  occupation  of  and 
entry  of  the  lands  by  defendant  in  error,  said  lands  anterior  to 
such  occupation  and  entry  having  been  public  lands  of  the 
United  States.  The  ditch  company  prosecuted  error  and  com- 
plains particularly  of  the  third  finding,  which  was  as  follows: 

'"The  court  further  finds  that  the  defendant  has  maintained 
***  its  said  ditch  across  the  lands  of  the  plaintiff,  and  that  at 
the  time  of  the  commencement  of  this  action  the  water  flowing 
in  defendant's  ditch  had  so  cut  the  lands  of  plaintiff  as  to  ren- 
■der  the  possession  and  enjoyment  of  the  plaintiff  dangerous  to 
the  stock  of  plaintiff;  that  defendant  negligently  left  the  said 
ditch  unprotected,  so  that  the  stock  of  plaintiff,  described  in 
the  petition,  fell  into  said  ditch  and  were  destroyed,  and  that 
said  property  was  of  the  value  of  one  hundred  and  thirty  dol- 
lars, and  the  defendant  is  liable,  because  of  it»  negligence  in 
not  protecting  said  ditch  from  the  encroachment  of  plaintiff's 
stock,  by  fence  or  other  adequate  means  fox  the  damages  so 
sustained." 

There  is  sufficient  evidence  to  support  the  finding  so  far  as 
it  relates  to  the  facts.  The  only  question  to  be  determined  is 
the  legal  one  whether,  under  the  circumstances,  the  plaintiff  in 
error  is  liable  for  the  damages  found  to  have  been  sustained  by 
the  defendant  in  error  on  account  of  the  loss  of  his  livestock. 

There  can  be  no  doubt  that  the  excavations  resulting  from 
the  water  discharged  upon  the  land  and  conducted  across  it 
were  dangerous  to  cattle  and  horses  within  their  vicinity.  The 
question  with  which  the  court  is  confronted  is  whether  it  was 
the  duty  of  the  owner  of  the  ditch  and  right  of  way  to  guard 
the  dangerous  locality,  and  to  provide  reasonaWy  adequate 
means  to  prevent  the  approach  of  the  land  owner's  stock,  and 
thus  to  obviate  the  danger  of  such  stock  falling  into  the  ex- 
cavations, or  whether  that  obligation  rested  upon  the  owner  of 
the  lands  across  which  the  waters  were  conveyed. 

In  the  consideration  of  that  question,  the  fact,  if  it  be  a  fact, 
that  the  right  of  way  was  secured  prior  to  the  acquirement  of 
the  land  by  the  defendant  in  error  is  not,  in  our  opinion,  ma- 
terial: Richardson  v.  Kier,  34  Cal.  63,  91  Am.  Dec.  681. 

The  plaintiff  in  error  had  acquired  a  right  of  way  over  the 
lanrls  for  certain  purposes,  and  for  those  purpose?,  and  such  as 
are  reasonably  connected  therewith,  only.  It  might  enter  upon 
the  lands  in  a  reasonable  manner  to  repair  its  works,  and  piob- 
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■ably  to  attend  to  such  other  ***  matters  as  would  have  a  proper 
relation  to  the  reasonable  enjoyment  of  the  right  already  ob- 
"tained.  But  it  should  be,  and  we  think  it  was,  its  duty  to  so 
look  after  and  protect  its  ditch  or  conduit  that  it  would  not 
interfere  with  the  land  owner  and  the  latter^s  enjoyment  of  his 
premises  to  any  greater  extent  than  that  reasonably  justified  by 
the  easement.  If  the  ditch  constructed  over  another's  lands  is 
.provided  with  such  insufficient  embankments  as  to  permit  the 
water  to  overflow  and  damage  the  owner  of  the  lands,  there 
would  seem  to  be  no  question  but  that  the  ditch  owner  would 
be  liable  to  respond  in  damages  therefor  irrespective  of  statu- 
tory provisions  placing  such  a  burden  upon  him.  And  where 
«  railroad  company  has  by  its  embankments,  and  a  failure  to 
provide  sufficient  eulverts  as  outlets  for  water,  caused  rain 
waters  to  back  up  and  flood  the  adjoining  premises,  resulting 
in  the  drowning  of  animals  lawfully  there,  it  has  been  held  lia- 
ble for  the  damages  sustained;  the  overflow  being,  without  the 
intervention  of  other  agencies,  the  direct  and  proximate  cauee 
of  the  injury:  Sabine  etc.  Ry.  Co.  v.  Johnson,  65  Tex.  389. 

Upon  the  principle  that  one  erecting  and  maintaining  a  canal 
along  the  line  of  another's  lands  is  Kablie  for  any  damage  re- 
sulting from  a  want  of  proper  care  in  the  management  of  the 
same,  or  for  want  of  proper  care  in  its  construction,  a  canal 
<;ompany  was  held  liable  in  damage  for  the  flooding  of  the 
houses  and  bams  of  a  land  owner,  and  the  loss  thereby  of  grain, 
hay,  fruit,  etc.,  and  injury  to  household  furniture,  where  the 
flooding  was  occasioned  by  the  water  from  melting  snows  and 
rains  being  impeded  in  its  flow  away  off  the  land  of  complain- 
ant on  account  of  the  embankments  of  the  ditch  of  the  canal 
company,  the  latter  having  neglected  to  employ  adequate  means 
to  prevent  such  a  result:  Arave  v.  Idaho  Canal  Co.  (Idaho,  Dec. 
1896),  46  Pac.  1024. 

It  is  an  old  and  familiar  maxim  that  one  muet  so  use  his 
own  property  as  not  to  injure  that  of  other  persons — "Sic  utere 
tuo  ut  alienum  non  laedas" — and,  in  our  opinion,  "*  plaintiff 
in  error  is  not  exempt  from  its  application.  The  point  of  dan- 
ger was  located  upon  its  right  of  way,  and  is  the  result  of  the 
use  thereof.  It  makes  no  difference  that,  as  indicated  by  some 
of  the  testimony,  the  washing  was  no  greater  than  in  other  cases 
of  water  similarly  conducted;  nor  is  it  any  defense  that  it  may 
have  been  impractical  to  build  a  flume  to  conduct  the  water 
over  the  locality  in  question,  or  that  another  and  longer  course 
around  the  hillB  would  have  been  altogether  too  expensive  and 
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inconvenient.  The  right  of  the  company  to  adopt  and  employ 
the  natural  draw  or  gulch  as  a  part  of  its  ditch  system  is  not 
to  be  questioned,  but  if  a  dangerous  washout  or  excavation  re- 
sults therefrom,  it  seems  eminently  just  and  reasonable  to  re- 
quire the  company  to  guard  and  protect  it,  and  to  make  rea- 
sonably adequate  provision  to  prevent  animals  rightly  within 
the  field  from  falling  into  it,  rather  than  to  throw  that  burden 
upon  the  owner  of  the  field  who  does  not  control  the  right  of 
way  and  has  not  created  the  danger. 

It  is,  no  doubt,  in  recognition  of  a  somewhat  kindred  idea 
of  justice  that  the  law,  which  has  now  become  matter  of  statu- 
tory declaration,  enjoins  upon  the  ditch  owner  the  duty  of  care- 
fully maintaining  the  embanknients  of  the  ditch  so  that  tha 
waters  may  not  flood  or  damage  the  premises  of  others,  and  im- 
poses upon  him  a  liability  for  all  damages  accruing  to  the  per- 
son or  persons  owning  or  claiming  the  land  over  which  the 
ditch  may  be  located,  in  consequence  of  the  construction,  keep- 
ing up  and  using  the  ditch:  Rev.  Stats.  1899,  sees.  897,  901. 

In  Wood  on  Nuisances,  at  section  134,  it  is  said:  "When  a 
person  is  authorized  to  do  an  act  upon  another's  premises,  the 
natural  effect  of  which  is  to  endanger  the  lives  and  property  of 
those  giyyng  the  authority,  the  person  so  authorized  to  do  the 
act  is  bound  to  provide  and  maintain  all  suitable  and  proper 
safeguards  against  injurious  results  therefrom.  The  law  pre- 
sumes that  the  authority  given  is  coupled  with  that  condition." 
According  to  the  finding  of  the  trial  court,  the  right  of  way 
was  obtained  over  the  °^®  lands  while  they  were  public,  and 
before  the  occupation  of  defendant  in  error,  although  the  differ- 
ence in  time  is  shown  to  have  been  slight.  That  fact,  however, 
does  not  alter  the  legal  situation.  The  right  of  way  accorded 
to  a  ditch  owner  over  the  public  lands  must  be  held  to  be  ao- 
vquired  with  the  knowledge  and  upon  the  understanding  that 
(the  land  itself  remains  open  for  settlement  subject  only  to  the 
tight  of  way  previously  obtained,  and  the  reasonable  enjoyment 
thereof;  and  we  think  it  becomes  incumbent  upon  the  proprie- 
tor of  such  right  of  way  to  furnish  and  maintain  reasonably  ad- 
equate safeguards  or  protective  appliances  against  injury  to  the 
subsequent  settler  upon  the  land.  The  maxim  already  adverted 
to  applies  to  such  a  case. 

In  Joseph  v.  Ager,  108  Cal.  617,  41  Pac.  422,  it  ia  said:  '*The 
dominant  owner's  encroachments  can  be  justified  only  to  the 
extent  of  his  easement.  As  to  all  beyond  that  his  acts  consti- 
tute a  private  nuisance,  for  which  an  action  may  be  maintained. 
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With  regard,  therefore,  to  all  artificial  easements  he  is  bound 
to  keep  his  works  in  such  a  state  that  they  will  cause  no  en- 
cumbrance to  his  neighbor  beyond  that  warranted  by  the  ease- 
ment; and  if  he  neglects  this,  he  brings  himself  within  the  or- 
dinary case  of  a  violation  of  the  rule,  *Sic  utere  tuo  ut  alienum 
non  laedas,'  and  is  of  course  liable  to  an  action.*' 

A  case  which  quite  clearly  approaches  the  one  at  bar  in  prinr 
ciple  is  Williams  v.  Groucott,  4  Best  &  S.  148  (116  Eng.  C.  L.), 
where  it  was  held  that  a  person  entitled  to  the  minerals  under 
the  land  of  another,  with  license  to  make  a  mine  shaft  opening 
into  it,  is,  in  the  absence  of  a  stipulation  to  the  contrary,  under 
a  legal  obligation  to  the  owner  of  the  surface  soil  to  fence  the 
shaft  so  as  to  prevent  its  being  a  source  of  danger  to  his  cattle 
which  may  be  upon  it;  and  is  liable  to  an  action  for  injury  ac- 
cruing to  those  cattle  for  want  of  such  fencing:  See,  also,  Sy- 
bray  v.  White,  1  Mees.  &  W.  435. 

It  see^is  that  two  of  the  animals  fell  into  the  ditch  during  a. 
8n,ow8torm,  and  the  inference  is  drawn,  and  probably  ***'^  cor- 
rectly so,  that  the  storm  caused  them  to  travel  toward  and  in- 
to the  dangerous  excavation.  Hence  it  is  contended  that  the 
want  of  care  on  the  part  of  the  ditch  owner  was  not  the  naturals 
and  proximate  cause  of  the  injury. 

A  defendant  is  not  liable,  as  a  general  rule,  for  anything  be- 
yond the  natural,  ordinary,  and  reasonable  consequences  of  his^ 
conduct:  1  Sutherland  on  Damages,  57.  We  do  not  deem  it 
necessary  to  extend  the  dispussion  of  this  question  further  than 
to  say  that  it  is  clear  tha.t  the  result  might  reasonably  have  been 
foreseen  as  probable.  Storms  are  liable  to  ocour.  They  are 
iia,tural  an<jl  not  ej^traprdinary.  It  is  just  such  exigencies  that 
require  barriers  to  be  erected  to  keep  cattle  from  getting  into 
a  dangerous  place.  The  washout  and  the  failure  to  provide  the 
proper  safeguards  is  to  be  considered,  in  our  opinion,  as  the 
cause  of  the  loss  of  the  cattle,  and  the  damage  was  not  so  remot* 
as  to  exonerate  the  plaintiffs  in  error  from  Liability. 

The  judgi^ent  was  entered  as  follows:  ''Wherefore  it  u  by 
the  court  considered  and  adjudged  that  the  plaintiffs  have  and 
recover  judgment  against  the  said  defendant  in  the  sum  of  one 
hundred  and  thirty  dollars,  his  damages  so  as  aforesaid  sustained 
and  the  costs  oi  thj»  action  taxed  at  $.  .  ..'^  It  ia  contended 
by  covi,asel  for  plaintjiS  in  error  that  the  judgment  ie  void  as 
to  the  costs,  for  the  reason  that  a  blank  appears  where  the 
amount  of  the  costs  should  have  been  inserted. 
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The  costs  are  nnder  our  practice  taxed  by  the  clerk.  Under 
the  statute  as  existing  prior  to  1890  a  specific  fee  was  fixed  to 
be  collected  by  the  clerk  for  that  service.  They  may  not  be  and 
are  not,  generally  at  least,  ascertained  at  the  time  judgment  is 
rendered,  or  even  when  it  is  entered  upon  the  joumaL  Gener- 
ally, the  costs  follow  the  judgment  as  an  incident  thereof; 
and  it  would  be  sufficient  in  a  judgment  to  say,  "And  his  costs 
in  this  behalf  laid  out  and  expended,"  or  words  of  similar  im- 
port, without  stating  or  attempting  to  state  the  amount.  The 
judgment  is  for  the  "costs  of  this  action."  The  amount  **^® 
thereof  may  be  taxed  by  the  clerk  after  the  judgment  is  en- 
tered and  then  inserted,  in  ca£«  a  blank  has  been  left  for  that 
purpose.  We  think  the  more  reasonable  rule  is,  under  a  prac- 
tice such  as  our  own,  that  the  judgment  for  costs  in  this  case 
is  not  void:  Wilkins  v.  Huse,  9  Ohio,  154;  Frankel  v.  Chicago 
etc.  Ry.  Co.,  70  Iowa,  424,  30  N.  W.  679;  Linton  v.  Housh,  4 
Kan.  535;  Clippenger  v.  Ingram,  17  Kan.  584;  Calhoun  v.  Terry 
etc.  Co.,  21  Conn.  525 ;  Leyde  v.  Martin,  16  Minn.  38 ;  Beedle  t. 
Mead,  81  Mo.  297;  Palmer  v.  Glover,  73  Ind.  529. 

In  Clippenger  v.  Ingram,  17  Kan.  584,  the  judgment  entry 
was  similar  to  that  in  the  case  at  bar.  The  court  said:  "It  will 
be  seen  that  the  costs  of  this  case  have  not  yet  been  taxed,  and 
the  judgment  with  reference  to  the  amount  thereof  is  left 
blank.  It  would  seem  that  the  plaintiff  in  error  has  fears  that 
the  costs  may  be  taxed  erroneously.  We  presume,  however, 
that  they  will  be  taxed  correctly.  The  judgment  will  certainly 
authorize  a  correct  taxation  of  the  costs.  If,  however,  the 
clerk  should  tax  them  erroneously,  the  court  would  undoubted- 
ly correct  the  taxation  on  motion."  The  judgment  was  af- 
firmed notwithstanding  the  character  of  the  judgment  entry. 

In  Frankel  v.  Chicago  etc.  Ry.  Co.,  70  Iowa,  424,  30  N.  W. 
679,  the  supreme  court  of  Iowa  said:  *T)efendant8*  counsel  in- 
sist that  there  was  no  judgment  for  costs  in  the  circuit  court. 
In  each  case  the  record  shows  an  entry  in  the  words,  'Judgment 
lor  costs,  taxed  at  $ .*  This  is  the  uniform  practice  of  en- 
tering judgments.  Probably  it  is  usual  for  the  amount  of  the 
costs  to  be  entered  after  the  term,  when  the  clerk  finds  time  to 
tax  them.  But  the  judgment  is  for  the  costs,  which  the  clerk 
is  authorized  to  tax  at  any  time  he  may  fill  the  blank.  The 
costs  are  often  retaxed,  when  the  amount,  even  shonld  the  blank 
have  been  filled,  could  be  changed." 

Counsel  for  the  plaintiff  in  error  relies  upon  the  case  of  Mosh- 
er  V.  Board  of  County  Commrs.,  2  Wyo.  463.     That  case,  how- 
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«ver,  is  easily  distinguished  from  the  one  now  before  us;  there 
the  only  judgment  rendered  was  as  '^^  follows:  "The  court 
therefore  finds  for  the  defendants,  and  that  the  defendants  re- 
cover their  costs  taxed  at  $ — ■ —  from  and  of  the  plaintiff."  It  is 
doubtful  if  that  amounted  to  a  judgment  at  all  even  had  the 
blank  been  filled.  It  would  seem  to  have  been  a  finding  only. 
But  the  court  held  that  as  the  judgment  was  only  for  C0Bt% 
it  was  no  judgment  because  it  was  not  exact  in  amount.  It  will 
be  observed  that  the  judgment  did  not  pretend  to  afford  any  re- 
lief whatever  except  the  recovery  of  costs.  The  ordinary  lan- 
guage used  in  such  a  judgment,  to  the  effect  that  the  defendant 
go  hence  without  day,  or  that  the  action  be  dismissed,  was  ab- 
sent. 

We  perceive  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Com  and  Knight,  JJ.,  concur. 


IRRIGATION  DITCH.— CANAL  COMPANIES  are  required  to 
use  reasonable  skill.  Judgment,  and  care  In  the  construction  of  their 
ditches  for  Irrigation  purposes,  and  In  tbelr  maintenance  and  re* 
pair:  Idsonbee  v.  Monroe  Irr.  Co.,  18  Utah,  848,  72  Am.  St  Rep.  784, 
54  Pac.  1009.  See,  also.  King  t.  Miles  City  etc.  Co.,  18  Monl  463, 
50  Am.  St  Rep.  606.  41  Pac.  481. 
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ADMINISTBATORS  AND  EXECUTORS   cannot  be  interested  In 

purchasing  at  their  o^yn  sales,  556. 
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powers  of  executors  to  which  succeed,  111-116. 
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tion, whether  may  execute,  112. 
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powers  of  sale  in  wills  to  pay  debts  and  l^acies,  whether  may 
execute,  111. 

powers  of  sale,  when  may  be  exercised  by,  105-118. 
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to  purchase  property,  c&bribt  sell  it,  560. 

to  sell  property  at  auction,  cannot  buy  for  themselves,  663. 
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paid,  560. 
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AGBMTS,  to    sell    property,  cannot    sell    to    tlMmaelTca,    oltber 

directly  or  through  third  persons,  550. 
to  sell  property,  cannot  sell  to  wife,  559. 

to  sell  property,  clerks  of,  cannot  purchase  for  themsetrco,  860. 
to  sell  property,  must  not  be  Interested  In  the  sale,  560. 
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ASSIGNEES  FOR  THE  BENEFIT  OF  CREDITORS  cannot  be  In- 
terested in  purchasing  at  their  own  sales,  556. 
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elsewhere,  relief  from  a  judgment  because  of,  268. 
accident  to,  as  a  ground  for  relief  from  a  judgment,  270. 
divorce  suits,  neglect  in  as  a  ground  for  relief  from  the  decree, 

269. 
failure  of,  to  appear  and  defend,  relief  from  a  judgment  because 

of,  267. 
forgetfulness  of,  as  a  ground  for  relief  from  a  judgment,  267. 
neglect  of,  when  chargeable  to  his  client,  264. 
neglect  of,  when  excusable,  269. 
neglect  of,  when  not  chargeable  to  his  client,  266. 
purchase  by,  of  property  at  execution  or  judicial  salee^  when  fo^ 

bidden,  562. 
purchase  by,  of  the  thing  in  litigation,  662. 
sickness  of,  or  of  members  of  his  family,  as  a  ground  for  relief 

from  a  judgment,  270,  271. 
ATTORNEY  IN  FACT,  purchase  by,  of  the  property  of  bis  principal, 

when  forbidden,  562. 
A.UCTION,  agent  to  sell  property  at,  cannot  purchase  for  himself, 

568. 
AUCTIONEER  cannot  purchase  for  himself  nor  for  another,  668. 

BAILEES,  replevin,  actions  of  may  be  maintained  by,  747. 
BAILMENT,  burden  of  proof  in  actions  for  injuries  to  property,  82. 
BANKS,  actions  against   by  holders  of  checks,  whether  maintain- 
able, 872-875. 

checks  upon,  acceptance  of  creates  a  lka)11ity  to  the  holder,  87L 

checks  upon,  acceptance  of,  when  Implied.  872. 

checks  upon,  effect  of  as  assignments,  870. 
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BANKS,  checks  npon,  for  a  sum  greater  than  that  on  deposit,  no 
part  need  be  paid,  868. 

ehecks  npon  for  a  sum  greater  than  that  on  deposit  do  not  op- 
erate as  assignments,  869. 

Checks  upon,  liability  of  to  holder  of,  870-872. 

crediting  a  check  to  a  depositor,  when  coucluslva  In  his  fayor* 
86a 

damages  recoverable  by  depositor  in  actions  of  tort  for  dishonor* 
Ing  his  checks  by,  868. 

damages  recoverable  by  depositor  for  dishonor  of  his  checks  by. 
867. 

debts  not  due  afford  no  justification  for  a  refusal  to  pay  de* 
posltor's  checks,  870. 

deposit  credit,  when  may  cancel  entry  of,  718. 

dishonor  of  depositor's  checks,   special  damages  recoverabto 
against  for,  867. 

duty  of  to  pay  checks  of  depositors,  866. 

•rror  In  bookkeeping  does  not  relieve  from  liability  tor  dishon- 
oring checks  of  depositors,  866,  867. 

forged  Indorsement  of  a  check  does  not  exonerate  from  liability 
for  refusal  to  pay  to  the  true  owner,  866. 

liability  for  not  honoring  checks  of  depositors,  865. 

loss  of  credit,  depositor  may  recover  for,  when  his  checks  are 
wrongfully  dishonored,  867. 

overdrafts  upon  are  not  justified  by  the  prior  honoring  of  like 
drafts.  868. 

refusal  of  to  pay  checks  because  of  debts  due  from  the  depositor, 
869. 

refusal  of  to  pay  checks,  when  justifiable,  868,  869. 

remedies  of  depositor  for  the  dishouor  of  his  check  by,  866,  867. 

right  of  to  apply  funds  on  deposit  to  the  payment  of  debts  due 
from  the  depositor,  869. 
BOARDS  OF  HEALTH,  arbitrary  discretion,  cannot  be  authorized 
to  exercise,  227. 

assistants,  power  of  to  employ,  2.34. 

contagious  diseases,  power  of  to  determine  what  are,  229. 

creation  of,  212. 

dead  bodies,  regulations  respecting  which  may  make   and  e» 
force,  2.34. 

decisions  of  are  not  judicial  nor  conclusive,  222. 

decisions  of  are  presumed  to  be  correct,  223. 

delegation  by  of  the  power  to  determine  whether  property  shall 
be  destroyed.  232. 

destruction  of  property  by,  when  lawful,  231. 

expenses  which  may  Incur,  234. 

hospital  buildings,  power  of  to  provide  and  maintain,  233. 

infectious  or  contjigious  diseases,  regulations  which  may  be  en- 
forced respecting,  227-229. 
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BOARDS  OF  HEALTH,  Injunctions  In  aid  of,  214 
Judicial  powers  are  not  exercised  by,  221,  222. 
license  by  to  carry  on  a  business  or  trade,  224. 
municipalities,  Implied  power  of  to  create,  213. 
nuisance,  action  of  In  abating  Is  at  their  peril,  220,  221. 
nuisance  cannot  be  autliorized  by,  215,  216. 
nuisance,  declarations  by  of  the  existence  of  is  not  concluBly*^ 

218,  221. 
nuisance,  dangerous  to  life,  may  be  authorized  to  abate,  213,  214. 
nuisance,  notice  which  must  be  given  before  proceeding  against, 

217,  218. 
nuisance,  power  of  to  declare  what  Is,  215. 
nuisance,  removal  of,  mode  of  cannot  be  directed  by,  216. 
penalties,  power  of  to  Impose,  232. 
pedthotifies,  right  of  to  maintain.  229. 

power  of  cannot  include  the  right  to  ^ercMe  an  arbitrary  dis- 
cretion. 227. 
ptitt'er  of  must  be  exercised  Subject  to  general  laws,  226. 
power  of  to  conclusively  declare  what  is  a  nuisance  cannot  be 

delegated  to,  223. 
power  of  to  destroy  private  property,  231. 
power  of  to  examine  applicants  to  practice  medicine,  233. 
power  of  to  impose  penalties,  232. 
power  of  to  malse  quarantine  regulations,  227. 
power  of  to  prohibit  hogpens  In  cities,  226,  227. 
power  of  to  prohibit  the  carrying  on  of  a  business,  224. 
power  of  to  regulate  drainage,  226. 
power  of  to  regulate  the  use  of  property,  224. 
power  of  to  require  sanitary  condition  of  btiildings  «nd  other 

property,  225. 
power  of  to  require  vaccination,  230. 
power  over  cesspools  and  privies,  226. 
powers  which  may  be  conferred  upon,  212. 
presumption  In  favor  of  validity  of  action  of,  218. 
presumption  that  decisions  of  are  correct,  223. 
ptfbUt:  schools,  power  of  to  require  vaccination  of  children  at* 

tending,  230. 
linitrtintlne  by  of  persons  refusing  to  be  vaccinated,  281. 
quarantine,  determination  of  respecting  necessity  of  establishing 

Is  not  conclusive,  228. 
quarantine  regulations  of,  what  defemed  reasonable,  228. 
qnarftntltie  regulations  wblcb  may  be  Imposed  and  enforced  bj, 

227.  228. 
regulations,  pow*r  of  to  enact,  when  not  Implied,  218. 
removal  by  from  their  dwellings  of  persotis  Infected  with  coi»« 

taglons  diseases,  220. 
mles  of,  authorised,  have  the  force  ef  Iclglfilative  ena«tm«iti^ 

214. 
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BOARDS  OF  HEALTH,  rules  of  must  be  reasonably  adapted  to 

secure  the  object  In  view,  213,  214. 
rales  of,  reasonableness  of  Is  a  question  for  the  courts,  214 
seizure  of  private  property  by  Is  not  justifiable,  229. 
sick  persons,  power  of  to  exclude  from  a  city,  228. 
sick  persons,  power  of  to  Isolate,  227. 
state,  what  power  may  confer  upon  to  be  exercised  within  ter* 

rltoilal  limits  of,  authority  of,  216. 
territorial  limits  of,  authority  of,  power  of  the  legislature  to  6z- 

tend,  216. 
vaccination,  regulations  concerning,  when  reasonable,  230,  231. 
violations  of  regulations  of  may  be  made  criminal,  232. 
BOYCOTTING,  conspiracy  to  Injure  person  In  his  business  by  wlth> 

drawing  patronage,  29. 

BBOKBRS  employed  to  sell  cannot  sell  to  themselves^  668. 

OLAIM  AND  DELIVERY  against  officer  seizing  property  under  exe- 
cution or  attachment.  751,  760-762. 

demand  for  possession,  when  not  essential,  765. 

landholder  having  a  right  of  possession  may  maintain  actton  o^ 
749. 

mortgagee  of  chattels  may  maintain  action  of,  748. 

plaintiff  must  be  entitled  to  the  possession  of  the  property  at 
the  commencement  of  the  proceeding,  745. 

possession  by  plaintiff,  when  entitles  him  to  recover,  746. 

possession  of  the  defendant  at  the  commencement  of  the  pro- 
ceeding, when  essential,  744,  745. 

possession  of  the  defendant,  what  sufficient  to  sustain  the  pro- 
ceeding, 745. 

wife  may  maintain  against  her  husband,  749. 
See  Replevin, 

COMMON  LAW,  repeal  of  by  statute,  when  not  Inferable,  605,  606. 
CONSTITUTIONAL   LAW,  discrimination  between   citizens,  what 

forbidden,  396. 
obligation  of  contracts,  whether  impaired  by  an  amendment  of 

mechanic's  Hen  law,  432. 

COBI*ORATIONS,  directors  of,  preferences  In  faro*  of  cannot  be 
given,  900. 
directors  of*  to  what  extent  may  deal  with,  900. 
pledge  of  property  of  by  an  officer  to  secure  his  perSonid  obligsr 
tion,  165. 
CUSTODi  OP  tiAW,  fei)levin  fOr  chattel*  In  the,  761 

DEFINITION  of  acts  of  God.  89. 
tl^M'lNt^E,  remedy  by  at  the  common  law,  741,  t48L 
what  necessary  to  support  action  of,  744. 
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SMINENT    DOMAIN,  damages  caused    by  the  construction  of  a 
bridge,  what  to  be  considered  iu  estimating,  368. 

■STATES  OF  DECEDENTS,  nonresidents  having  no  assets  in  the 
state,  may  not  be  administered  upon  therein,  362. 

BVIDUNGB  of  pedigree,  hearsay  and  general  reputation  as,  735. 

EXECUTION,  replevin  of  property  exempt  from,  761. 

replevin  to  recover  property  wrongfully  seized  under,  761*  75^ 
755,  759,  760. 

BXBCUTOBS:    See  Administrators  and  Executors. 

See  Wills. 

FAOTORS  cannot  act  for  both  buyer  and  seller,  563. 
FALSB  IMPRISONMENT,  iiabUity  of  judges  and  courts  of  Umited 
Jurisdiction  for,  342. 

OUABDIANS  cannot  be  interested  in  sales  made  by  themselves,  556^ 

IMPROVEMENTS,  action  by  vendee  to  recover  value  of  from  the 

vendor,  790. 
INFANTS,  replevin,  actions  of  may  be  maintained  against,  762. 
INSURANCE,  conditions  against  alienation,  efCect  of  reconveyance 

of  property  after  a  breach  of,  310. 
conditions  against  mortgaging  of  property,  cases  holding  that 

their  violation  makes  the  insm-ance  irrevocably  void,  30S» 

306. 
conditions  against  mortgaging  property,  discharge  of  the  mort. 

gage  before  loss  revives  the  policy,  305. 
conditions  against  other  Insurance,  breach  of,  terminating  before 

loss,  309,  310. 
conditions  against  use  of  premises,  abandonment  of,  breach  of 

revives  the  policy,  306-308. 
conditions  against  vacancy  of  insured  premises,  discontinnaace 

of  breach  before  loss,  310. 
conditions  of,  violation  of  being  discontinued,  the  policy  revive^ 

305. 
conditions  of,  violation  of  merely  suspends  the  contract,  805. 
contract  of,  where  deemed  to  be  made,  476. 
discontlnoance  of  cause  of  forfeiture  suspends  policy,  305-810. 
forfeiture  of  by  breach  of  condition,  revivor  of,  whether  takes 

place  on  the  discontinuance  of  such  breach,  308,  309. 
hazardous  articles,  keeping  of  suspends  the  policy  if  it  does  not 

make  it  void,  307. 
life,  paid-up  policy,  conditions  precedent  to  right  to,  348. 
ownership  of  property,  condition  respecting,  how  to  be  Intei^ 

preted.  541. 
revivor  of  after  suspension  because  of  a  violation  of  a  condition 

In  the  poUcy,  806-810. 
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JUDGMENTS,  alteration  in,  unauthorized,  relief  against  in  equity, 

482. 
■Iteration  of  after  entry,  whettier  may  be  shown   collaterally, 

483.  484. 
blanks  in,  unauthorized  filling  of,  whether  may  be  proved  col- 

lateraliy,  482. 
collateral  attack  upon  by  proving  forgery  or  alteration,  479. 
collateral  attack  upon  by  proving  that  the  clerk  entered  without 

authority  or  direction,  479,  480. 
collateral  attack  upon  for  taxes  by  proving  that  alteration*  were 

made  after  the  original  entry,  479. 
mtry  of  cannot  be  shown  to  have  been  unauthorized  by  proof 

outside  of  the  record,  480. 
forgery  and  alteration  of,  mode  of  showing,  479. 
forgery  or  alteration  of  record  cannot  be  shown  on  collateral 

attack,  479. 
justices,  entries   in   docket  of,  whether  may  be  shown   to  be 

forged,  482,  483. 
record  of  cannot  be  impeached  by  proving  forgery  or  alteration 

of,  479,  480. 
relief  from  because  of  an  accident  to  an  attorney  or  his  family, 

270. 
relief  from  because  of  attorney's  attending   upon   professional 

business  elsewhere,  268. 
relief  from  because  of  excusable  negligence  of  an  attorney,  269, 

270. 
relief  from  because  of  forgetfulness  of  attorney,  267. 
relief  from  because  of  miscalculation  of  attorney  respecting  the 

progress  of  tiie  court's  business,  270. 
relief    from   because   of   neglect  of  attorney,  cases  sustaining 

granting  of,  266. 
relief  from  because  of  ne^ect  of  attorney  to  file  answer,  265. 
relief  from  because  of  sickness  of  attorney  or  of  member  <rf  liis 

family,  270. 
relief  from  in  divorce  suits  because  of  negligence  or  inadvertence 

of  attorney,  269. 
relief  from,  neglect  of  attorney  as  a  ground  for,  264,  2<Bb 

LARCENY,  keeping  money  paid  by  mistake^  8& 

LIBEL,  repetifion  of,  liability  for,  537. 

LIMITATIONS,   statute  of,   alimony,  Judgment    for.   when    rnnm 

against,  797. 

MARRIED    WOMEN,    replevin,    actions   of    may    be    maintained 

against,  751. 
MASTER  AND  SERVANT,  tortious  acts,  liability  of  master  for,  51. 
MORTGAGE  of  chattels  not  in  existence  or  which  the  mortgagor 

does  not  own,  547. 
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MORTGAGEE  of  cbatteli,  replevin,  action  of  may  be  maintained 
by,  747,  748. 

MUNICIPAL  BONDS,  Inaebtediieiw  which  mnst  be  considered  lo 
determining  whether  they  exceed  the  limit  o<,  2&5. 

NEGLIGENCE  of  attorney  at  law,  relief  from  judgments  because  of, 

264-269. 
NUISANCES,  boards  of  health  cannot  authorize,  215,  2ia 

boards  of  health  cannot  provide  exclusive  mode  at  removing; 
216. 

boards  of  health,  determination  by  of  the  existence  of  Is  not  con- 
clusive, 218.  219,  221. 

boards  of  health,  determination  by  res'pecting  It  presumed  to  be 
correct,  223. 

boards  of   health,  determiniatlon  by  that   property  or  building 
does  not  constitute,  223,  224. 

boards  of  health,  notice  which  must  be  given  by  before  proceed- 
ing against,  217. 

boards  of  health,  power  of  to  prohibit  or  abate,  214. 

summary  abatement  of,  218, 

PARTIES  to  actions  by  and  against  unincorporated   a»»oclatloni; 
who  must  be,  88. 

PEDIGREE,  hearsay  and  general  reputation  as  evidence  of,  78Si. 
POWERS  OP  SALE,  infants,  when  may  execute,  98. 

married  women  may  execute,  9lB. 

#ho  may  execute,  06. 

See  Will& 

PRACTICE,  associations,  suits  by  and  against,  who  must  be  partiee 

to,  88. 
PRESCRIPTION,  tacking  adverse  possessions  together,  66. 
PUBLIC  OFFICERS,  purchase  by  or  in  the  inter»ht  of  at  sales  made 

by  themsteives,  558. 
second  term,  liability  of  sureties  of,  280. 
PUBLIC   SCHOOLS,  vaccination   of  pupUs   attending,  boards  of 

health  may  require,  230,  231. 

BBPLEVIN,  administrator  may  maintain  iietioh  6^,  746. 
agalh^t  ihfantd,  7^2. 
against  married  women.  751. 

against  offlceie  acting  under  executions,  7S1«  764,  758. 
against  officers  of  the  United  States,  whether  sustainable  IB  elfttt 

courts.  762. 
against  whom  action  of  Is  sustainable,  751-756. 
assignee  for  the  benefit  of  creditors  may  sue  in,  747. 
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BEPLBVIN,  assignment  by  plaintiff  pending  the  aait,  T4S. 
bailee  of  property  may  maintain  action  of,  747. 
by  landlord  for  chattels  wrongfully  severed  fcom  tbe  freehold, 

747. 
buildings  not  attached  to  the  soil  may  be  recovered  in  action  «f» 

75S. 
claim  and  delivery,  action  of  has  generally  been  labstitiitod  fofv 

744, 
complaint  in  actions  of,  what  must  allege,  766. 
consignee  of  goods  may  maintain  action  of,  749. 
cotenant  cannot  maintain  action  of  without  Joining  bis  cotenant; 

751. 
cotenants,  one  cannot  maintain  action  against  the  other,  751. 
custody  of  the  law,  property  In  ia  not  subject  to  actiona  of,  76S. 
demand  for  possession,  when  essential  to  action  of,  753. 
demand  for  possession,  when  not  essential  to  action  o<f,  764,  765. 
detention  oC  property  which  will  sustain  action  of,  753. 
detention,  wrongful,  will  aupport  action  of,  though  tlio  original 

taking  WAS  rightful,  742. 
•quitable  title,  wheUiec  wUl  aupport  action  of^  74A, 
(or  chattels  fraudulently  purc^iased,  764-766. 
for  property  already  seized  under  another  writ  of  replevlii,  T6*, 
for  property  seized  or  sold  under  execution,  751,  764,  756,  769. 
fraudulent  vendee  of  chattels,  action  of  against,  to  recover,  751. 
cist  of  the  action  of  Is  an  unlawful  detention  at  the  oommenco- 

moit  of  the  suit,  743. 
Immediate  poaaession  of  property,  when  may  be  obtained  In  no* 

tions  of,  744. 
is  a  concurrent  remedy  with  tcespass  and  trorvr,  748, 
is  a  possessory  action,  743. 
joinder  of  co-owners  in  action  of,  761. 
mortgagee  of  chattels  may  maintain  action  of,  74T,  748, 
mortgagees,  when  subject  to  actions  of,  757. 
object  of  the  action  of,  743. 
^Bcers  acting  under  writs  of  execution   or  attwchm— t,  wbaa 

subject  to,  751,  754,  755,  759,  760. 
parties  defendant  in  actions  of,  751. 
Itartner,  when  may  maintain  action  of  as  against  his  oopartnsr, 

749. 
possession  of  the  defendant,  actual  or  constructt^is,  Is  essential 

to,  744. 
possession  of  tho  def  mdant  at  ttie  c<Mnmeneement  9t  the  action, 

when  not  indispensable,  745. 
possession,  plaintiff  must  be  entitled  to  at  the  commencement  of 

the  action,  146. 
promissory  notes  and  other  writbigs,  whsn  may  be  rscoveced 

in  actions  of,  756.  767. 
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BBPLEVIN,  property  exempt  from  execution  may  be  recovered 

by,  from  officer  wroncrfnlly  using  it,  761. 
property  which  may  be  recovered  In  actions  of,  756,  T57. 
real  property,  arueieB  severed  from  may  be  recovered  in  actions 

of,  758. 
teal  property,  title  to  cannot  be  directly  litigated  in  actions  of, 

758. 
remedy  by  at  the  common  law,  742. 
special  interests  wliich  will  support  action  of,  746,  747. 
States  in  which  remedy  b£  is  abolished,  742. 
ctates  in  which  remedy  by  is  confined  to  .v  rongfnl  distress,  742. 
taxes,  property  wrongfully  seized  for  may  be  recovered  in  ac- 
tions of,  7eo. 
timber,  actions  of  to  recover  when  wrongfully  ent  on  ths  lands 

of  the  plaintiff,  758i 
title  deeds,  whether  may  be  recovered  in  actions  of,  75(1. 
title  is  not  necessarily  determined  by  Judgment  in,  743,  76X 
title  of  the  plaintiff,  what  sufficient,  746. 
tortious  talcing  which  will  sustain  action  of,  TOIL 
trees,  wb«i  recoverable  In  actions  of,  750. 
unlawful  tailing  or  detention  of  property  snpports  action  of,  Ttt, 
Talue  of  property,  when  recoverable  in,  743. 
vendee  of  chattels,  when  may  maintain  against  his  vendor,  760. 
vendor  of  property  by  a  conditional  sale,  when  may  maintain 

action  of,  750. 
what  necessary  to  support  action  of  at  the  common  law,  742. 
what  necessary  to  support  action  of  under  American  statutes, 

742. 
who  may  maintain  action  of,  746-761. 

SALES,  conditional,  replevin  to  recover  property  subject  to,  780. 
8PECIFIQ  PERFORMANCE   of  a  contract  to  transfer  corporals 
stock.  452. 

TAX   COLLECTORS,  purchases  by  at  sales  conducted  by  tbem* 

sehes,  556. 
TAX  TITLE,  agent,  when  cannot  acquire  property  of  his  principal 

by,  5G7,  568. 
TBUSTEE.  purchase  by  of  the  trust  property,  656. 

purchase  of  trust  property  by  is  not  absolutely  void,  56S. 

UNITED  STATES,  officers  of.  replevin,  actions  of  against,  la  tbm 
state  courts,  762. 

VACCINATION,  boards  of  health,  power  of  to  require,  280l 
VENDOR  AND  VENDEE,  improvements  placed  on  the  property  bf 
the  latter,  whether  the  former  must  pay  for  before  recover- 
ing possession,  790. 
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WILLS,  powers  of  sale  In,  admlnLBtrators  are  not  authorized  to  exe- 
cute, 102. 

powers  of  sale  in,  administrators,  language  of  a  will  conf«rrlnf 

authority  upon  to  execute,  104,  105. 
powers  of  sale  in,  administrators,  statutes  aothorlzlnc  execntloa 

of  by,  104-108. 
powers  of  sale  in,  administrators,  statutes,  when  do  not  author* 

Ize  execution  of  by,  104. 
powers  of  sale  in,  agents,  to  what  extent  donee  may  act  by,  122, 

123. 
powers  of  sale  In  by  Implication,  executors,  when  inyested  wlth^ 

100. 
powers  of  sale  In  by  implication,  surylvorshlp  of,  100. 
powers  of  sate  In,  delegation  of  Is  not  permitted,  122. 
powers  of  sale  in,  discretionary,  whether  surviye  oo  the  deatk 

of  an  executor,  99. 
powers  of  sale  in,  executors,  all  who  qualify  must  Join  In  exe- 
cuting, 96. 
powers  of  sale  in,  executors  and  trustees  may  all  be  required 

by  will  to  Join  In  execution  of,  97. 
powers  of  sale  in,  executors,  survivor  of,  when  may  execute, 

97,  9a 
powers  of  sale  In,  executors  who  do  not  qualify  need  not  Jois 

in  executing,  101. 
powers  of  sale  in,  executors  who  fail  to  qualify  need  not  Join 

in  execution  of,  97. 
powers  of  sale  in  for  the  benefit  of  a  third  person,  survival  oC^ 

99. 
powers  of  sale  in  for  the  payment  of  debts^  survival  of,  99. 
powers  of  sale  in,  joint,  all  the  donees  must  concur  in  the  eac^ 

cutlon  of,  96. 
powers  of  sale  in,  joint,  power  of  testator  to  create,  98. 
powers  of  sale  in,  majority  ot.  the  executors,  when  may  execute, 

9a 
powers  of  sale  In,  not  coupled  with  an  into^st  sr  trust,  do  not 

survive  the  death  of  one  of  the  executors,  97. 
powers  of  sale  in,  survival  of  on  the  death  of  one  executor,  97-991 
powers  of  sale  in,  personal  or  discretionary,  what  sie  and  what 

are  not,  109. 
powers  of  sale  In,  survival  of  to  admlnistratnn  under  statutes^ 

105,  114. 
powers  of  sate  in,  to  pay  debts   and    l^^ades,  administrators* 

when  may  execute.  111. 
powers  of  sale  in,  to  sell  real  property  for  the  purposes  of  part^ 

tion,  whether  administrator  may  execute,  112. 
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WILLS,  powers  of  sale  In,  when  do  not  survive  on  the  death  of  oii» 

of  the  executors,  97. 
powers  of  s^Ie  iOf  when  may  be  executed  by  lees  than  all  the 

qualified  executors,  101,  102. 
powers  of  sale  In,  when  two  executors  qualify,  boUi  nofrt . Job* 

In  executing,  101. 
powers  of  sale  in,  who  may  execute,  06. 
powers  of  sale  in,  execute  of  executor,  whether  may  egecote, 

122;. 

WITNESS,  failure  to  examine,  right  to  comment  spioa  before  tte 
jury.  811. 
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ABATBMBNT. 
8w  Action,  1;  H^'arriage  and  Divorce^  4,  IL 

ACCIDENT  INSURANCE. 
See  Insurance.  1,  2. 

ACKNOWLEDGMENT. 

1.  ACKNOWLEDGMENTS  —  IMPEACHMENT.— The  certificate 
of  an  officer  having  authority  to  take  acknowledgments  cannot  be  im- 
peached by  showing  that  his  duty  was  irregularly  performed.  Such' 
certificate  Is,  In  the  absence  of  fraud,  conclusive  in  favor  of  those- 
who  in  good  faith  rely  upon  it  (Council  Bluffs  Sav.  Bank  v.  Smith, , 
G69.) 

2.  ACKNOWLEDGMENTS  —  CONCLUSIVENESS  OP  —  MAR- 
RIED WOMEN.— If  a  married  woman  appears  before  a  notary 
public  for  the  purpose  of  acknowledging  a  deed  or  mortgage,  and- 
does  in  some  manner  attempt  to  do  what  the  law  requires  to  be- 
done,  the  officer's  certificate  is,  in  the  absence  of  fraud,  conclusive 
of  the  facts  therein  stated  as  regards  innocent  purchaBers.  (OouncU 
Bluffs  Say.  Bank  v.  Smith,  669.) 

See  Homestead,  1. 

ACTION. 

1.  ACTIONS— ABATEMENT.— One  action  to  be  available  as  plea 
In  abatement  to  another,  must  Involve  the  same  canse  of  action,  and 
the  fact  that  It  depends  upon  the  same  right  or  title  Ib  not  BOf- 
ficlent.    (Watson  v.  Richardson,  331.) 

2.  ACTIONS— TORT— BREACH  OF  CONTRACT.— An  action  Is 
not  one  for  breach  of  contract,  but  sounds  in  tort,  where  the  com- 
plaint sets  forth  a  conspiracy  to  commit  a  wrong,  and  acta  purra- 
ant  thereto,  to  the  Bpeclal  Injury  of  the  plaintiff.  (Galsow  T.  Bottl- 
ing. 17.) 

ACT  OP  GOD. 

8ee  Negligence,  2;  Warehouseman,  1. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION— TITLB.—ACTUAL  OOCUPANCT 
of  land,  to  the  exclusion  of  the  true  owner,  for  the  statutory  p«-iod« 
is  all  that  1b  necessary  to  preclude  such  owner  from  thereafter  re- 
claiming the  property.  It  only  requires  an  actual,  hoBtile,  excluBlve 
occupancy  of  land,  without  any  presumption  or  claim  of  right,  to  sat- 
isfy thp  limitation  statute  as  to  adverse  poBBeselon.  (Illinois  Steel 
Co.  V.  Budzisz,  54.) 

Am.  St.  Rep.,  Vol.  LXXX— 62      (*77; 
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2.  ADVERSE  POSSESSION-APPLICATION  OF  STATUTES.— 
An  fictnnl,  hostile,  exclusive  occupancy  of  land  does  not,  before  the 
expiration  of  the  period  prescribed  by  the  statute  of  limitations, 
fonstitute  any  estate  or  interest  in  the  land,  nor  is  the  substitution 
«f  another  occupant,  to  continue  the  dispossession  of  the  true  owner, 
the  transfer  of  any  such  estate  or  interest  within  the  meaning  of 
a  statute  concerning  the  creation  and  transfer  of  an  estate  or  in- 
terest in  land.  Such  a  statute  is  entirely  independent  of  the  stat- 
ute of  limitations.     (lUino^  Ste«l  Qo.  v.  l^udzjez,  54.) 

3.  ADVERSE  POSSESSION— TACKING  POSSESSIONS— PRIV- 
ITY.—While  the  possession  of  several  distinct  occupants  of  land, 
lasting  for  a  continuous  period  of  twenty  years,  cannot  be  united 
to  satisfy  the  statute  of  limi,tations(,  successive  possessions,  each 
reaching*  to  and  uniting  with  the  one  that  follows  it,  by  privity 
between  the.  oocupante,  so  as  to  render  the  possession  of  the  prop- 
erty continuous  from  the  first  entry  to  the  end  of  the  period  of 
twenty  years,  satisfies  the  statute.    (Illinois  Steel  Co.  v.  Budzisz,  54.) 

4.  ADVERSE  POSSESSION  —  TACKING  POSSESSIONS  — 
PRIVITY— SUFFICIENCY  OF  TRANSFER.— A  paper  transfer  is 
■ot  necessary  to  connect  adverse  possessions  of  successive  occupfints 
of  land  togethei;  for  the  purpose  of  the  statute  of  limitations. 
It  is  suflJcient  If  one  occupant  receives  his  possession  from  an- 
other by  the  act  of  the  latter  or  by  operation  of  law.  Hence,  a 
parol  transfer  of  possession  by  one  to  another,  as  the  former  goes 
out  of,  and  the  latter  goes  into,  possession,  satisfies  the  essential  of 
privity  to  tack  the  possessions  together.  (Illinois  Steel  Co.  v.  Bud- 
kIsz,  54.> 

.">.  ADVERSE  POSSESSION  OF  FATHER  FOR  SON.— Adverse 
possession  of  land  by  a  father  and  his  minor  son  for  a  period  of 
more  than  seven  years,  under  a  deed  which  purports  to  convey  title 
to  the  son,  invests  ttie  son  with  title.    (Woodruff  v.  Roysden,  905.) 

6.  ADVERSE  POSSESSION  BY  ONE  TENANT  IN  COMMON, 
WHEN  BENEFITS  ALL.— Where  several  tenants  in  common  claini 
under  deeds  purporting  to  convey  to  them  the  fee  in  the  land,  ad- 
verse possession  by  one,  who  does  not  claim  to  hold  exclusively 
for  himself,  for  a  period  of  more  than  seven  years,  inures  to  the 
benefit  of  his  cotenants,  and  will  exclude  all  adversary  constructive 
possession  iij  another  having  the  legal  title  to  the  huid.  (Woodruff 
y.  Roysden,  905.) 

7.  ADVERSE  POSSESSION.— SUCCESSIVE  ADVERSE  POS- 
SESSIONS OF  TWO  DIFP^ERENT  TENANTS  IN  COMMON  may 
be  Joined  together  and  inure  to  the  benefit  of  a  tenant  in  common 
not  In  possession,  where  the  cotenants  claim  under  color  of  title  and 
not  as  halied,  trespassers.    (Woodruff  v.  Roysden,  905.) 

8.  ADVERSE  POSSESSION  —  INTERRUPTING.  —  SUIT 
BROUGHT  AGAINST  A  GRANTOR  who  does  not  claim  to  own 
the  land,  and  is  not  in  pos  ssion,  does  not  interrupt  the  continuity 
of  adverse  possession  of  the  grantee  who  is  the  true  owner  and  In 
possession  of  the  property.    (Woodruff  v.  Roysden,  905.) 

9.  ADVERSE  POSSESSION  AS  BETWEEN  GRANTOR  AND 
GRANTEE.— Refusal  by  a  grantor  by  warranty  deed  In  possession 
of  the  premises  to  surrender  them  to  the  grantee  is  notice  to  the 
latter  to  proceed  to  the  vindication  of  his  rights,  and  If  he  delays 
doing  so  beyond  the  period  of  twenty-one  years,  his  deed  cannot 
prevail  against  his  grantor's  adverse  possession.  The  grantor  need 
only  defy  his  grantee's  right  to  possession  by  distinctly  refusing  it 
when  deniandefl,  and  If  lie  is  not  disturbed  for  the  period  of  statu- 
tory limitation,  he  Is  protected  In  his  title.  If  he  can  establish  the 
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kind  of  adverse  possession  required  by  the  law  In  the  interraL 
(Milnes  v.  Van  Glider,  828.) 

10.     ADVERSE    POSSESSION    BY    GRANTOR    AS    AGAINST 

GRANTEE. — A  jrrnntor  with  warranty  may  originate  a  possession 
adverse  to  his  grantee,  and  such  possession  differs  from  that  orig- 
inated by  a  stranger  only  in  requiring  stronger  proof  to  sustain  It. 
<Milnes  T.  Van  Gilder,  828.) 

See  Pleading,  10. 

AGENCY. 

1.  AGENT'S  PURCHASE  OF  HIS  PRINCIPAL'S  PROPER- 
TY AT  A  FORECLOSURE  SALE— EFFECT  OP.— An  agent  em- 
ployed to  sell  real  estate  for  his  principal  cannot,  without  re- 
nouncing his  agency,  rigljtfully  bid  in  the  property  for  himself  at  a 
mortgage  foreclosure  sale  thereof,  even  where  he  has  given  notice 
to  his  principal  of  his  intention,  to  purchase  for  himself.  Such  a 
purchase  will  inure  to  the  benefit  of  the  principal,  and  the  agent 
must,  in  equity,  account  to  him  therefor.     (Kimball  v.  Ranney,  548.) 

2.  AGENT'S  PURCHASE  OF  HIS  PRINCIPAL'S  PROPER- 
TY ATA  FORECLOSURE  SALE— RATIFICATION— ESTOPPEI^ 
LACHES— ACCOUNTING— INTEREST.— If  an  agent  employed  to 
sell  his  principal's  property  bids  It  in  for  himself  at  a  mortgage 
foreclosure  sale  thereof,  the  principal  does  not  ratify  the  purchase, 
or  estop  himself  from  claiming  that  it  inures  to  his  own  benefit, 
by  obtaining  an  order  for  a  resale  of  the  property  and  afterward, 
being  unable  to  comply  with  the  conditions  of  the  order,  or  to  ef- 
fect a  settlement  with  the  agent,  accepts  surplus  moneys  arising 
from  the  sale,  and  then  waits  several  years  before  he  files  a  bill 
against  the  agent  for  an  accounting;  and  the  defense  of  laches  can- 
not prevail  where  the  agent  has,  at  all  times  after  his  purchase, 
denied  the  complainant's  rights  in  the  property;  but  the  agent,  in 
accounting  for  the  proceeds  of  the  transaction.  Is  entitled  to  Inter- 
est upon  his  disbui-sements.    (Kimball  v.  Ranney,  548.) 

See  Criminal  Law,  8. 

ALIEN, 
See  Constitutional  Law,  1. 

ALIENATION  OF  AFFECTIONSi. 
See  Husband  and  Wife.  8,  6. 

ALLUVION. 
8ee  Waters  and  Watercourses,  7,  8. 

AMENDMENT. 
Bee  Pleadings,  1-3. 

ANIMALS. 

1.  ANIMALS  -  SHEEP-KILLING  DOGS  —  LIABTLITT  FOR.— 

If  dogs  of  different  owners  unite  in  killing  or  worrying  sheep,  each 
owner  Is  answerable  for  the  whole  amount  of  damage  done,  where 
the  statute  makes  the  owner  or  keeper  of  a  dog  doing  injury  to 
sheep  liable  "for  all  damages  so  done."     (Nelson  v.  Nugent,  51.) 

2.  ANIMALS-KILLING  OF  SHEEP  BY  DOGS— EVIDENCE.— 
If  thirteen  of  the  plaintiff's  sheep  have  been  killed,  and  others  in- 
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Jared,  by  two  dogs,  and  the  tracks  of  one  are  traced  to  the  de» 
fendant'8  house,  the  Incriminating  appearance  of  the  dog,  with  the 
accompanying  circumstances,  is  sufficient  evidence  to  justify  a 
verdict  that  the  defendant's  dog  was  concerned  or  engaged  In  the 
kiliing.    (Nelson  v.  Nugent,  51.) 

3.  ANIMALS  —  SHEEP-KILLING  DOGS  — KILLING  OP - 
WHEN  JUSTIFIABLE. — A  sheep-killing  dog  is  not  much  favored 
in  law.  Hence,  if  it  has  been  caught  chasing  lambs,  and  is  found 
a  few  days  afterward  on  the  owner's  premises  in  company  with 
another  dog,  and  unaccompanied  by  any  person,  such  owner  Is  jus- 
tified in  having  the  former  dog  immediately  killed  without  wait- 
ing for  it  to  chase  the  sheep  again,    i  Throne  v.  Mead,  568.) 

See  Game. 

ANNULMENT  OF  MARRIAGa 
See  Marriage  and  Divorce,  3-6. 

APPEAL. 

1.  APPEALr-LIMITATION  OP  TIME— JURISDICTION.— Stat- 
utes limiting  the  time  of  appeal  are  jurisdictional  and  mandatory, 
and  in  the  absence  of  express  authorization  therein,  a  court  has  no 
power  to  extend  the  time  for  taking  an  appeal,  or  to  relieve  an  ap- 
pellant from  the  effect  of  misfortune,  accident,  surprise,  or  mistake. 
^Williams  v.  Long,  68.) 

2.  APPEAL  —  LIMITATION  OF  TIME  — DEATH  OF  RE- 
SPONDENT.—No  appeal  can  be  taken  from  a  judgment  after  the 
statutory  period  has  elapsed,  notwithstanding  the  fact  that  the  re- 
spondent died  eighteen  days  before  such  period  had  expired,  and 
only  after  the  expiration  of  six  months  was  an  administratrix  of  his 
estate  appointed,  upon  whom  service  with  due  diligence  could  be 
made.    iVVilliams  v.  Ijong,  68.) 

3.  APPEAL  — ASSIGNMENTS  OF  ERROR  —  WAIVER  OP.— 
An  assignment  of  error  not  mentioned  in  the  appellant's  brief  will 
be  treated  as  waived.    (Ferguson  v.  Wilson,  543.) 

4.  APPELLATE  PRACTICE.— EXCEPTIONS  do  not  He  to  rul- 
ings that  fail  to  raise  questions  of  law.  (Hatch  v.  First  Nat  Bank. 
401.) 

6.  APPEAI^RECORD— BILL  OP  EXCEPTIONS.— RULINGS 
ON  DEMURRERS,  and  upon  motions  to  set  aside  or  In  arrest  of  a 
judgment,  should  appear  on  the  face  of  the  record  and  should  not  be 
taken  to  an  appellate  court  by  bill  of  exceptions.  (Expressman's 
Mut  Ben.  Assn.  v.  Hurlock,  470.) 

6.  JUDGMENTS,  IF  CORRECT,  will  not  be  reversed  because 
wrong  reasons  are  given  therefor  by  the  trial  court.  (Derry  Council 
V.  suite  Council  etc.,  838.) 

7.  INSTRUCTIONS— REVIEW  ON  APPEAL.— AN  OMISSION 
to  instruct  the  jury  as  to  the  burden  of  proof  cannot  be  noticed  on 
appeal,  when  no  request  was  made  at  the  trial  to  supply  such  omis- 
siuu.    (Bergman  v.  Hendriclsson,  47.) 

8.  APPEAL  —  CRIMINAL  LAW  —  MISCONDUCT  OP  ATTOR- 
NEY AND  JUDGE.— W^here  a  claim  of  misconduct  on  the  part  of 
the  prosecuting  attorney  and  the  judge  Is  supported  and  denied 
by  affidavits  which  squarely  contradict  each  other,  the  duty  of 
ascertaining  the  truth  from  such  affidavits  Is  peculiarly  the  prov- 
ince of  the  trial  Judge,  and  such  discretion  wUl  not  be  interfered- 
wllh  on  appeal  unless  it  has  been  abused.     (People  v.  Rushing,  141.) 
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9.  APPEAL— MISTAKE  IN  RECORD— C?ORRECTION.— Where 
the  name  of  a  person  Is  erroneously  stated  In  the  record,  and  coun- 
sel on  both  sides  admit  the  error,  an  appellate  court  will  not  rest 
Its  decision  upon  such  false  statement,  which  could  be  readily  cured 
by  the  admission  of  the  respondent's  attorney,  or  by  amendment  in 
the  court  below,  or  upon  order  to  such  court  by  the  appellate  court. 
(.Grand  Grove  etc.  v.  Garil)aldi  Grove,  80.) 

10.  APPELLATE  PRACTICE —  DIRECTING  VERDICT.— If  a 
verdict  Is  rendered  in  obedience  to  a  peremptory  instruction  from 
the  trial  court,  it  is  the  duty  of  the  appellate  court,  in  reviewing  the 
Questions  presented  for  decision,  to  assume  every  material  fact 
which  the  evidence  for  the  complaining  party  establishes  or  tends' 
to  prove.    (Paxton  v.  State,  689.) 

APPROPRIATION. 
See  Constitutional  Law,  24. 

ARREST. 

1.  ARREST  IN  CIVIL  ACTION  —  JURISDICTION,—  A  COURT 
cannot  confer  jurisdiction  by  assuming  it,  nor  can  its  determination 
that  it  has  jurisdiction  confer  it  Hence,  where  It  has  in  fact  no 
jurisdiction  to  act,  an  order  of  arrest  issued  by  it  is  void.  (Fkumoto 
T.  Marsh,  73) 

2.  ARREST  IN  CIVIL  ACTION  — JURISDICTION— SUFFI- 
CIENCY OF  AFFIDAVIT.- Whether  a  court  has  jurisdiction  to 
order  the  arrest  of  a  debtor  must  be  determined  from  the  affidavit 
for  the  arrest,  and  not  from  what  the  judge  thinks  it  authorizes 
him  to  do.  Hence  an  affidavit  resting  wholly  or  in  any  one  essential 
particular  on  information  and  belief,  without  stating  the  facts  upon 
which  such  belief  is  founded,  does  not  confer  jurisdiction  to  issue 
the  order.    (Fkumoto  v.  Marsh,  73.) 

3.  FUGITIVES  FROM  JUSTICE  —  NECESSITY  OF  WAR- 
RANT.— The  arrest  and  confinement  in  jail  and  delivery  over  to  the 
proper  authority  of  a  person  guilty  of  a  felony  anywhere  in  the 
United  States,  if  found  in  this  state.  Is  authorized  only  when  a 
warrant  has  been  issued  by  judicial  authority  upon  affidavit  of  the 
facts.  He  cannot  be  committed  to  jail  by  any  judicial  officer  before 
whom  he  may  be  brought  until  satisfied,  upon  hearing  evidence,  of 
his  guilt    (.Glazar  v.  Hubbard,  340.) 

See  False  Imprisonment. 

ASSAULT. 

ASSAULT  —  WHAT  CONDUCT  DOES  NOT  AMOUNT  TO.— 
If  a  man  dresses  himself  in  a  woman's  clothes,  and  goes  at  dusk  to 
a  neighbor's  house,  just  "to  have  a  little  fun,"  and  follows  the 
tatter's  wife  into  her  house,  but  makes  no  demonstration  other  than 
to  tap  the  end  of  a  parasol  on  the  ground  or  floor,  there  is  no  as- 
sault, where  such  person  does  not  offer  or  threaten  to  do  the 
woman  any  physical  injury,  and  it  does  not  appear  that  lie  acts 
from  malicious  motives  or  with  any  intent  to  injure  her.  (Nelson  t, 
<3rawford,  577.) 

See  Homicide,  2;  Master  and  Servant,  lOl 

ASSESSMENT. 
See  Street  Assessment;  Taxation. 
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ASSIGNMENT. 

1.  ASSIGNMENTS— RENT  — RIGHTS  OP  ASSIGNEE.— Rent 
due  and  accrued  for  a  certain  year  out  of  a  term  of  years  may  be 

assigned  without  an  assi^ment  of  the  lease,  and  the  assignee  need 
not  allege  an  assignment  of  the  lease  in  an  action  to  recover  the 
rent  assigned.    (Ramsey  v.  Johnson,  948,) 

2.  ASSIGNMENTS^RENT— LIEN— RIGHTS  OF  ASSIGNEE.— 
An  assignment  of  the  lease  is  not  essential  to  enable  the  assignee 
of  rent  due  and  accrued  to  enforce  a  lien  upon  leased  personal  prop- 
erty, provided  by  the  lease  as  siecurity  for  the  rent.  (Ramsey  v. 
Johnson,  948.) 

3.  ASSIGNMENTS  — RIGHTS  AND  REMEDIES  OF  AS- 
SIGNEE.—An  assignment  of  a  debt  carries  with  it  every  remedy 
and  security  available  to  the  assignor  as  incident  thereto,  although 
they  are  not  specifically  named  in  the  instrument  of  assignment. 
(Ramsey  t.  Johnson,  948.) 

ASSOCIATION. 

1.  BENEVOLENT  ASSOCIATIONS  —  FINDINGS  OP  TRIBU- 
NALS OF— CONCLUSIVENESS.— In  the  absence  of  anything  in 
the  constitution  or  by-laws  of  a  benevolent  association  making 
findings  of  the  tribunals  of  such  society  that  a  member  is  not  en- 
titled to  sick  benefits  conclusive,  they  are  not  conclusive,  notwith- 
standing a  custom  to  the  contrary,  so  as  to  preclude  a  resort  to  a 
court  of  law  for  relief.    (Wuerthuer  v.  Workingmen's  Ben.  Soc,  484.) 

2.  BENEVOLENT  ASSOCIATIONS  —  EXPULSION  OF  CLAIM- 
ANT OF  BENEFITS  AS  AFFECTING  RIGHT  TO  SUE.— 
A  benefit  society  cannot  aft'ect  a  member's  right  to  sick  benetits, 
or  to  sue  therefor,  by  expelling  him,  upon  the  theory  that  his  claim 
Is  fraudulent.    (Wuerthner  v.  Workingmen's  Ben.  Soc,  484.) 

3.  BENEVOLENT  ASSOCIATIONS— OBLIGATION  TO  PAY 
SICK  BENEFITS— CAUSE  OF  ILLNElSS.— In  the  absence  of  any- 
thing  in  the  constitution  or  by-laws  of  a  benefit  society  releasing 
it  from  obligation  to  pay  sick  benefits  if  caused  by  the  indiscre- 
tion of  the  member,  it  is  liable  therefor,  although  his  condition  is 
caused  by  his  indulgence  in  unnatural  vice.  (Wuerthuer  v.  Work- 
ingmen's Ben.  Soc.  484.) 

4.  CUUPORATiUN  S  —  BENEFICIAL  ASSOCIATIONS  —  COR- 
PORATE ACTS  OUTSIDE  OF  STATE.— A  beneficial  association  in- 
corporated In  one  state  for  the  promotion  of  the  interests  of  its 
members,  and  to  afford  them  relief  in  sickness,  and  having  subor- 
dinate councils  and  members  throughout  the  United  States,  may,  at 
a  meeting  held  outside  the  state  of  its  incorporation,  impose  a  valid 
per  capita  tax  on  all  of  its  members.  Such  association  is  not  with- 
in the  rule  that  a  corporation  must  perform  all  of  its  coi^porate  acta 
within  the  state  that  gives  it  life.  (Derry  Council  v.  State  Council 
etc,  838.) 

5.  BENEFICIAL  ASSOCIATIONS  — OBJECTION  TO  PER 
CAPITA  TAX.— If  the  by-laws  of  a  beneficial  association  direct 
that  the  per  capita  tax  on  members  shall  be  an  amount  to  be  "en- 
acted" yearly,  an  objection  that  such  tax  was  not  enacted  by  a 
statute  of  the  association  is  of  no  avail  in  an  action  to  collect  such 
tax,  if  the  financial  committee  of  the  association  has  recommended 
the  amount  of  the  tax,  and  the  national  council  has  approved  sucli 
recommendation.    (Derry  Council  v.  State  Council  etc.,  838.) 
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6.  BENEFIT  SOCIETIES— SUIT  AGAINST  DISSOLVED  SUB- 
ORDINATE SOCIETY— PARTIES.— In  a  snlt  by  an  Incorporated 
grand  grove  of  United  Ancient  Order  of  Druids  against  a  subordi- 
nate grove  which  has  been  dissolved,  the  defunct  grove  Is  not  a 
proper  party  defendant,  the  individual  members  named  being  the 
only  real  defendants.    (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 

7.  BENEFIT  SOCIETIES  —  VOLUNTARY  —  NATURE.-  Volun- 
tary  unincorporated  societies  are  not  bodies  politic  or  corporations, 
but  are  mere  aggregates  of  individuals  called  for  convenience  by  a 
common  name.    (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 

8.  BENEFIT  SOCIETIES  —POWER  TO  HOLD  PROPERTY.— 
Voluntary  unincorporated  associations  cannot  acquire  or  hold  prop- 
erty. The  property  it  is  said  to  acquire  is  in  fact  the  property  of 
Its  members,  and  each  member's  share  Is  bis  own  private  property. 
(Grand  Grove  etc,  v.  Garibaldi  Grove,  80.) 

9.  ASSOCIATIONS— VOLUNTARY— SUITS    AGAINST.— Volun- 

tary  unincorporated  associations  can  neither  sue  nor  be  sued,  and  la 
suits  where  they  are  apparently  parties,  the  real  parties  are  the  mem- 
bers of  the  association.    (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 

10.  ASSOCIATIONS  —  VOLUNTARY— EXPULSION  OF  MEM- 
BERS.—Voluntary  unincorporated  associations  are  not  vested  with 
the  right  of  expulsion  of  members  by  the  general  law  of  the  land, 
but  by  the  agreement  of  the  members  as  expressed  in  the  charter, 
constitution,  and  by-laws  of  the  association.  No  member  can  be 
expelled,  and  thus  deprived  of  his  share  of  the  property  of  the  asso- 
ciation, unless  for  the  violation  of  some  provision  of  the  law  of  the 
association  creating  the  olfense  charged,  and  prescribing  expulsion 
as  the  penalty.    (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 

11.  ASSOCIATIONS  —  VOLUNTARY  —  EXPULSION— NOTICB 
OF  HEARING. — No  member  can  be  expelled  from  a  voluntary  asso- 
ciation without  due  notice  of  the  charge  against  him,  and  of  the  trial 
of  the  charge,  and  an  opportunity  of  being  heard  In  his  defense; 
if  no  other  method  of  notice  Is  prescribed  by  the  by-laws.  It  must 
be  served  personally.     (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 

12.  ASSOCIATION  — VOLUNTARY  — EXPELLING  SUBORDI- 
NATE ASSOCIATION— NOTICE  OF  HEARING.— The  rules  applic- 
able to  the  expulsion  of  a  member  of  a  voluntary  association  are  ap- 
plicable to  the  expulsion  of  a  subordinate  society  and  its  members. 
Hence  notice  of  the  hearing  of  a  charge  against  a  subordinate  society 
must  be  served  personally  on  the  members,  unless  the  constitution 
or  by-laws  of  the  association  provide  that  such  notice  may  be  served 
on  the  officers  of  the  subordinate  society.  (Grand  Grove  etc.  v. 
Garibaldi  Grove,  80.) 

13.  ASSOCIATIONS— EXPULSION  OP  SOCIETY— CITATION 
TO  FORMER  OFFICERS-JURISDICTION— DE  FACTO  OFFI- 
CERS.—Service  of  a  notice  of  the  hearing  of  a  charge  against  a  sub- 
ordinate grove  of  Druids  upon  former  officers,  whose  term  expired 
eight  months  before,  and  who  had  abdicated  their  offices  prior  to 
such  expiration,  cannot  confer  jurisdiction  upon  the  grand  grove  to 
forfeit  the  charter  of  the  subordinate  grove,  where  there  were  de 
facto  officers,  who  had  been  elected  the  successors  of  those  whose 
terms  had  expired,  to  whom  no  notice  was  given,  especially  where 
the  laws  of  the  association  do  not  provide  for  vicarious  service  on 
the  officers  of  a  subordinate  grove.  Such  a  proceeding  deprives  the 
members  of  the  subordinate  grove  of  their  property  without  due 
process  of  law.    (Grand  Grove  etc.  v.  Garibaldi  Grove,  80.) 
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14.  associations— forfeiture  op  charter— juris- 
DICTION—FINDING.— Jurisdiction  of  the  grand  grove  of  Druids 
to  forfeit  the  charter  of  a  subordinate  grove  does  not  appear  from 
a  finding  that  a  person  appeared  before  the  trial  committee  on  tlie 
part  of  the  defendants,  who  comprise  only  two  members  of  the  sub- 
ordinate grove,  under  authority  given  him  by  only  one  of  such  mem- 
bers, whose  authority  does  not  appear.  (Grand  Grove  etc.  v.  Gari- 
baldi Grove,  SO.) 

15.  ASSOCIATIONS— FORFEITURE  OF  CHARTER  OF  SUB- 
ORDINATE SOCIETY— JURISDICTION.— Written  charges  against 
a  subordinate  grove  of  Druids,  alleging  general  violation  of  the 
terms  of  its  charter  and  that  it  had  refused  to  obey  the  laws  of 
the  grand  grove,  and  stating  specific  acts  which  do  not  appear  to  be 
violations  of  the  charter  or  of  any  laws  of  the  order,  do  not  state  an 
offense  justifying  forfeiture  of  the  charter  of  the  subordinate  grove, 
and  confer  no  jurisdiction  on  the  grand  grove  over  the  subject 
matter  of  the  proceeding.    (Grand  Grove  etc  v.  Garibaldi  Grove,  80.) 

8m  Building  and  Loan  Association;  Insurance,  7,  8. 

ATTORNEY  AND  CLIENT. 

ATTORNEYS  AT  LAW— FEES— LIEN  FOR.— An  attorney  at 
law  who  has  rendered  valuable  services  to  his  client  is  not  entitled 
to  have  a  lien  declared  for  compensation  for  such  services,  where 
there  is  no  fund  under  the  control  of  the  court  upon  which  It  could 
ilx  a  lien,  and  no  adverse  parties  against  whom  a  decree  in  his 
favor  could  be  rendered.  (New  Memphis  Gaslight  Company  Cases, 
ooU.) 

See  Appeal,  9;  Partition.  2. 

BAILMENT. 

1.  BAILMENT  —  NEGLIGENCE  —  ACTION  FOR  DAMAGES  — 
EVIDENCE.— IT  IS  PREJUDICIAL  ERROR,  In  an  action  to  re- 
cover damages  for  an  Injury  to  a  horse,  hired  by  the  plaintlfif  to 
the  defendant,  and  which  the  plaintiff  claims  was  foundered  while 
in  the  defendant's  possession,  to  permit  the  defendant,  against  ob- 
jection, to  establish  his  defense  by  hearsay  testimony.  (Hildebrand 
▼.  Carroll,  29.) 

2.  BAILMENT  -  ACTION  FOR  DAMAGES  —  BURDEN  OF 
PROOF.— When  a  bailment  Is  such  that  the  property  is  In  the  ex- 
clusive possession  of  the  bailee,  away  from  the  bailor,  and  the  prop- 
erty is  returned  In  a  damaged  condition,  and  It  Is  shown  that  the 
Injury  Is  such  as  does  not  ordinarily  occur  without  negligence,  proof 
of  these  facts  establishes  a  prima  facie  case  against  the  bailee, 
throwing  upon  him  the  burden  of  showing  that  the  Injury  did  not 
XKicur  through  his  negligence.    (Hildebrand  v.  Carroll,  29.) 

BANKS  AND  BANKING. 

1.  BANKS.— A  CREDIT  ENTRY  IN  A  DEPOSITOR'S  PASS- 
BOOK CANNOT  BE  CANCELED  by  a  bank  after  It  has  acltnowl- 
edged  its  relation  of  debtor  to  him.  Hence,  If  It  receives  from  him 
for  collection  a  draft  Indorsed  by  another,  forwards  It  to  Its  sub- 
agent,  which  receives  the  drawee's  check  for  the  amount,  and  upon 
being  notified  of  that  fact  by  the  subagent  gives  the  depositor  credit 
to  his  pass-book  for  the  amount,  it  cannot  afterward,  upon  nonpay- 
ment of  the  check,  cancel  the  credit  given  to  the  depositor,  for  it, 
must  be  deemed  to  liave  intended  to  treat  the  draft  as  paid.    TlMi 
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♦ntry  In  the  pass-book  closes  the  transaction  of  collection  and 
charges  the  bank  as  a  debtor  to  Its  client  for  the  amount  of  the 
draft.     (KiiUham  v.  Bank  of  America,  714.) 

2.  CERTIFICATES  OF  DEI'OSIT  —  RIGHTS  OF  HOLDER.— 
The  owner  of  a  certificate  of  deposit  or  other  evidence  of  money  In 
the  custody  of  a  solvent  bank  is  as  effectually  invested  with  the 
control  and  dominion  of  such  money  as  though  there  had  been  a 
manual  delivery  thereof  to  him.    (Paxton  v.  State,  6S9.) 

3.  STATUTE  OF  LIMITATIONS.— AN  ACTION  BROUGHT 
AGAINST  A  BANK  TO  RECOVER  DAMAGES  FOR  A  RBFUSALf- 
TO  HONOR  the  check  of  the  plaintiff,  who  has  money  on  deposit 
subject  to  call,  is  not  an  action  of  slander  which  is  barred  by  a  six 
months'  statute  of  limitations,  since  such  statute  applies  only  to 
actions  for  injurious  words  and  not  to  actions  for  injurious  acta. 
(The  J.  M.  James  Co.  v.  Bank,  857.) 

4.  BANKS— DISHONORING  CHECKS-DAMAGES.— In  an  ac- 
tion against  a  bank  to  recover  for  a  refusal  to  honor  the  check  of 
the  plaintiff  who  has  money  on  deposit  subject  to  call,  an  averment 
that  the  plaintiff  is  a  trader  is  sutficient  to  entitle  him  to  recover 
substantial  damages,  though  special  damage  is  not  alleged.  (The 
J.  M.  James  Co.  v.  Bank,  857.) 

5.  BANKS^DISHONORING  CHECKS— PLEADING.— In  a  suit 
against  a  bank  to  recover  for  a  refusal  to  honor  the  plalntiflfa 
check,  the  complaint  need  not  aver  that  the  bank  had  no  Hen  on 
the  money  deposited;  if  such  lien  exists  it  is  a  matter  of  defense 
which  must  be  pleaded.     (The  J.  M.  James  Co.  v.  Bank,  857.) 

6.  BANKS— DISHONORING  CHECKS— SPECIAL  DAMAGE.— 
In  a  suit  against  a  bank  to  recover  for  a  refusal  to  honor  the  plain- 
tiff's cbecks,  the  plaintiff  cannot  show  that  particular  persons  have 
ceased  to  deal  with  him,  unless  the  loss  of  their  custom  is  set  out 
in  the  pleadings  as  special  damage,  but  testimony  showing  the 
genera]  impainnent  of  the  plaintiff's  credit  by  the  dishonor  of  these 
checlis,  may  be  received.     'The  J.  M.  James  Co.  v.  Bauli,  857.) 

7.  BANKS  —  Dl  SHONORIXG  CHECKS  —  DAMAGES  —  PRE- 
SUMPTiON.— In  an  action  against  a  bank  to  recover  for  a  refusal 
to  honor  plaintiff's  checks,  where  the  plaintiff  avers  and  proves  that 
he  was  a  trader,  and  that  his  checks  were  dishonored  wrongfully  by 
the  bank,  the  law  conclusively  presumes  that  he  has  sustained 
■damages  which  the  jury,  under  proper  insQuctiou&,  musit  hx.  (.The 
J.  M.  James  Co.  v.  Bank,  857.) 

8.  BAN  IvS— DISHONORING  CHECKS— DAMAGES  FOR  LOSS 
OF  CREDIT.— A  depositor  whose  checks  have  been  dishonored 
wrongfully  by  a  bank  may  recover  not  only  for  the  damage  to  his 
■credit  with  the  persons  to  whom  the  checks  were  given,  but  for 
the  injury  to  his  business  standing  as  far  as  the  knowledge  of  the 
dishonor  of  the  checks  extends.     (The  J.  M.  James  Co.  v.  Bank,  857.) 

9.  BANKS  — DISHONORING  CHECIvS  —  MISLEADING  IN- 
STRUCTION.— In  an  action  again.st  a  bank  to  recover  for  a  refusal 
to  honor  the  checks  of  the  plaintiff"  who  had  ample  funds  on  deposit, 
an  instruction  regarding  the  distinction  between  an  absolute  re- 
fusal to  pay  the  checks  and  a  request  for  delay  to  look  into  the 
condition  of  the  plaintiff's  account,  is  misleading  and  prejudicial 
to  the  plaintiff,  where  there  is  no  evidence  to  justify  such  instruc- 
tion.    (The  J.  M.  James  Co.  v.  Bank,  857.) 

BASEBALL  GAME. 
See  Sunday. 
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benefit  society. 

dee  Association;  Insurance,  T> 

BILL  OF  EXCEPTIONS. 
See  Appeal,  6. 

BOARD  OF  HEALTH. 

1.  BOARDS  OP  HEALTH  -  CONSTITUTIONAL  LAW.- A 
Statute  establishing  a  state  board  of  health.  In  order  to  secure  and 
promote  the  public  health,  and  inviting  it  with  power  to  adopt 
ordinances,  rules,  and  regulations  necessary  to  secure  such  objects, 
iR  not  unconstitutional  as  being  a  delegation  of  legislative  power, 
since  such  Inhibition  does  not  extend  to  prevent  the  grant  to  an 
administrative  board  of  the  power  to  adopt  rules  or  ordinances  to 
.carry  out  a  particular  purpose.    (Blue  v.  Beach,  195.) 

2.  BOARDS  OF  HEALTH.— THE  RULES  AND  BY-LAWS 
adopted  by  boards  of  health  have  the  force  and  effect  of  a  law  of 
the  legislature;  but  such  rules  must  be  reasonable,  not  in  conflict 
with  the  state's  organic  law,  or  antagonistic  to  the  general  law, 
or  opposed  to  the  fundamental  principles  of  justice,  or  inconsistent 
with  the  powers  conferred  upon  such  boards.    (Blue  v.  Beach,  195.) 

3.  VACCINATION  OF  SCHOOL  CHILDREN.— Under  a  statute 
conferring  power  to  protect  the  public  health  and  to  prevent  the 
spread  of  contagious  and  infectious  diseases,  a  local  board  of  health 
may,  in  times  of  danger  of  a  smallpox  epidemic,  require  that  na 
un  vaccinated  child  be  allowed  to  attend  the  public  schools  during 
the  continuance  of  such  danger;  or  the  board  may,  in  its  discretion,, 
direct  that  the  schools  be  temporarily  closed  during  such  emergency, 
regardless  of  whether  or  not  the  pupils  thereof  refused  to  be  vac- 
cinated.   (Blue  v.  Beach,  195.) 

BONDS. 
See  Surety. 

BRIDGE. 
See  Waters  and  Watercourses,  2-4. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS  —  INSOLVENCY — 
DIVISION  OP  ASSETS.— The  assets  of  a  building  and  loan  asso- 
ciation are  the  common  property  of  all  the  stockholders,  and  the 
claims  upon  It  are  the  demands  of  all  the  stocliholders  for  a  dis- 
tribution, and  where  the  profits  of  the  association  would  have  been 
divided  In  proportion  to  the  Investment  of  the  stockholders,  the 
losses,  upon  Insolvency,  should  be  borne  by  the  same  persons  and  In 
the  same  proportions.    (MacMuiray  v.  SIdwell,  255.) 

2.  BUILDING  AND  LOAN  ASSOCIATION— FOREIGN— IN- 
SOLVENCY—PREFERENCE  OF  STOCKHOLDERS.— Where  a  for- 
eign building  and  loan  association  while  doing  business  in  a  state 
fully  complies  with  its  laws,  and  upon  a  change  of  the  law  ceases 
to  do  business  other  than  to  collect  dues  on  stock,  and  Interest  and 
premiums  on  loans,  alreadj-  in  existence,  If  the  association  thereaf- 
ter becomes  Insolvent,  the  stockholders  in  such  state  have  no  prefer- 
ential claim  upon  the  assets  found  there,  since  all  the  stockholder* 
Lave  a  common  Interest  in  the  funds  of  the  association  wherever  lo- 
cated.   (MacMurray  v.  Sid  well,  255.) 
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certificate  of  deposit. 
See  Banks  and  Banking,  2;  Negotiable  Instrument,  2-5.. 

CHARITIES. 
See  Perpetuities. 

CHATTEL  MORTGAGE. 

1.  CHATTEL  MORTGAGES— HORSE— CHANGE  IN  COLOR.— 
A  mortgagee  of  a  horse,  who  has  done  all  the  law  required  him  to  do, 
by  specifically  describing  the  animal  in  the  mortgage  and  duly  re- 
cording that  instrument,  does  not  lose  his  lien  because  of  a  subse- 
quent change  in  the  color  of  the  horse,  even  though  it  has  been  sold 
to  a  party  in  another  county  who  has  no  actual  notice  of  the  mort- 
gage.    (Turpin  v.  Cunningham,  808.) 

2.  CHATTEL  MORTGAGES  —  NOT  VALID,  WHEN  UPON 
AFTER-ACQUIRED  PROPERTY.— One  may  mortgage  after-ac- 
quired property,  but  this  rule  does  not  apply  to  goods  and  chattels 
subsequently  acquired,  which  have  no  connection  with  property 
actually  in  existence  at  the  time  of  the  mortgage.  Hence,  if  & 
mortgage  Is  given  upon  specified  chattels  to  secure  annual  pay- 
ments of  money  for  a  number  of  years,  a  clause  therein  inserted 
by  the  mortgagor  that  It  shall  also  cover  "all  other  personal  prop- 
ertj'"  which  he  "may  own  or  acquire  during  said  years"  does  not» 
as  against  bona  fide  purchasers  or  attaching  creditors,  create  a  val- 
id lien  upon  property  acquired  subsequently,  outside  of  the  busi- 
ness In  which  he  was  then  engaged,  and  having  no  connectloQ 
therewith.     (Ferguson  v.  Wilson,  543.) 

3.  CHATTEL  MORTGAGES  —  RECORDING  —  PROTECTION 
OF  CREDITORS.— Under  a  statute  requiring  chattel  mortgages  to 
be  recorded,  and  providing  that  otherwise  they  shall  be  void  "as 
against  creditors  of  the  mortgagor,"  the  latter  term  embraces  all 
creditors,  antecedent  as  well  as  subsequent.  (First  Nat.  Bank  v. 
Ludvigsen,  928.) 

4.  CHATTEL  MORTGAGES^RECORDING— RENEWAL.— Un- 
der a  statute  providing  that  unrecorded  chattel  mortgages  shall  be 
void  "as  against  creditors  of  the  mortgagor,"  an  unrecorded  chattel 
mortgage  not  renewed  as  required  by  law  ceases  to  be  valid  as 
against  creditors  of  the  mortgagor  who  became  such  before  as  well 
as  after  the  default  in  renewal.    (First  Nat.  Bank  v.  Ludvigsen,  928.), 

See  Conflict  of  Laws,  4;  Executor  and  Administrator,  7-8. 

CHECK. 
Bee  Banks  and  Banking,  4-9. 

CLOUD  ON  TITLE. 

1.  OLOUD  ON  TITLE— BILL  TO  REMOVE— WHO  MAY  MAIN- 
TAIN.—The  owner  of  land  in  possession  thereof,  who  has  conveyed 
It  by  quitclaim  deed,  may  maintain  a  bill  to  remove  a  cloud  from 
the  title,  upon  proof  that  such  deed  was  intended  as  a  mortgage. 
(Beck  Lumber  Co.  v.  Rupp,  190.) 

2.  CLOUD  ON  TITLE— LACHES  IN  SEEKING  TO  REMOVE.— 
The  owner  In  possession  of  property  after  conveying  it  by  quitclaim 
deed  intended  merely  as  a  mortgage  Is  not  chargeable  with  laches- 
m  attempting  to  remove  a  cloud  from  his  title  if  no  attempt  ha» 
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been  made  to  enforce  any  right  uiidn"  the  deed  constituting  such" 
<?ioud.     (Beck  Lumber  Co.  v.  Rupp,   i  ;>.) 

3.  COSTS  OF  BILL  TO  REMOVE  CLOUD  ON  TITLE.— Costs 
of  a  proceeding  to  remove  a  cloud  from  a  title  resulting  In  a  Judg- 
ment for  plaintiff  are  properly  decreed  against  the  defendant,  if 
he  refuses  to  release  the  lien  of  his  Judgment  constituting  such 
cloud,  upon  demand  made  before  commencement  of  the  proceeding 
to  remove  such  cloud.    (Becl^  Lumber  Co.  v.  Rupp,  190.) 

COLLATERAL  SECURITY. 
See  Pledge. 

COMBINATIONS. 
See  Monopoly. 

COMITY. 
See  Conflict  of  Laws,  2-4. 

CONFLICT  OF  LAWS. 

1.  CONTRACTS— REMEDIES  —  CONFLICT  OF  LAWS.— Rem©- 
dies  on  contracts  are  to  be  regulated  and  controlled  by  the  law  of 
the  place  where  the  action  is  brought,  and  not  by  the  law  of  the 
place  of  the  contract.    (Lamberton  v.  Grant,  415.) 

2.  COMITY  BETWEEN  STATES^LIMITATION  UPON.— Judi- 
cial comity  does  not  require  the  courts  of  one  state  to  enforce  any 
clause  of  an  instrument  executed  by  a  corporation  of  another  state 
to  secure  its  creditors,  which,  even  if  valid  under  the  lex  domicilii, 
conflicts  with  the  policy  of  the  former  state  relating  to  property 
within  Its  borders,  or  impairs  the  rights  or  remedies  of  domestic 
■creditors.    (Dearing  v.  McKinnon  etc.  Hardware  Co.,  708.) 

3.  TRANSFER  IN  OTHER  STATES,  WHEN  NOT  VALID  AS 
TO  CREDITORS  HERE.- A  transfer  of  property  In  another  state, 
although  valid  there,  which  would  be  void  as  to  creditors  if  made 
here,  does  not  confer  title  to  personal  property  situated  here  that 
Is  good  as  against  a  resident  of  this  state  armed  with  legal  process 
to  collect  a  debt.  To  this  extent,  in  nearly  all  jurisdictions,  the 
rule  of  comity  yields  to  the  policy  of  the  state  with  reference  to  the 
■collection  of  debts  due  to  its  own  citizens,  out  of  property  within  its 
boundaries  and  protected  by  its  laws.  (Dearing  v.  McKinnon  etc. 
Hardware  Co..  708.) 

4.  COMITY  BETWEEN  STATES— TRUST  MORTGAGE  BXB- 
■CUTED  BY  FOREIGN  CORPORATION  TO  SECURE  ITS  CRBD- 
ITORS.— If  a  foreign  corporation,  becoming  Insolvent,  executes  a 
trust  mortgage  upon  chattels,  which  permits  it  to  keep  possession  of 
all  its  property,  to  continue  Its  business,  to  buy,  manufacture,  and 
•ell  "in  the  usual  course  of  trade,"  and  has  coercive  provisions,  re- 
•qniring  all  creditors,  before  they  can  take  any  benefit  therefrom, 
to  come  in  under  it  and  accept  Its  terms,  and,  if  their  debts  become 
due  before  the  mortgage,  to  so  extend  the  time  of  payment  that 
they  cannot  be  enforced  until  after  the  mortgage  matures,  such  in- 
strument, even  if  valid  under  the  lex  domicilii,  is  void  upon  its  facs 
as  to  chattels  within  this  state,  on  account  of  such  coercive  pro- 
visions, and  is  Ineffectual  to  withdraw  the  property  from  attach- 
ment by  domestic  creditors  of  the  foreign  corporation;  and,  without 
considering  the  coercive  provisions,  there  Is  presented  a  question  of 
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lact  as  to  actual  and  Intentional  fraud  on  the  part  of  the  mort^acor, 
(Bearing  v.  McKinnon  etc.  Hardware  Co.,  708.) 

See  Executor  and  Administrator,  11;    Limitation  of   Actloiia,    S-Tj 
MecJianic's  Lien,  9. 

CONSPIRACY. 

1.  CONSPIRACY  TO  DEFRAUD-SEANCES.— Persons  com- 
blning  to  deceive  the  public  by  conducting  materializing  seance* 
are  guilty  of  a  conspiracy  to  defraud  any  Individual  who  pay» 
money  to  witness  the  seances,  although  he  is  not  actually  d*' 
ceived.    (People  v.  Oilman,  490.) 

2.  CONSPIRACY  TO  DEFRAUD  BY  FALSE  PRETENSE* 
may  exist,  although  the  means  employed  are  not  calculated  to  de- 
ceive pereons  of  ordinary  intelligence.    (People  v.  Gilman,  490.) 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW  — DISCRIMINATION  AGAINST 
ALIENS.— A  state  statute  which  forbids  peddling  except  under  a 
license,  and  which  provides  that  citizens  may  be  thus  licensed,  and 
that  aliens  shall  not  be,  is  a  denial  of  the  "equal  protection  of  the 
laws"  as  to  the  latter  and  an  unconstitutional  discrimination 
against  them  not  sustainable  as  a  proper  exercise  of  the  police 
power  of  the  state.    (State  v.  Montgomery,  386.) 

2.  CONSTITUTIONAL  LAW— REGISTRATION  OF  AND  LI- 
CENSING GUIDES.— A  statute  requiring  a  person  acting  as  guide 
In  inland  fisheries  and  forest  hunting  to  be  registered  and  certified 
by  the  commissioners  of  inland  fisheries  and  game,  and  to  pay  a 
reasonable  fee  therefor,  and  Imposing  a  penalty  for  engaging  in 
Buch  vocation  without  first  complying  with  the  statute,  is  constitu- 
tional and  valid,  and  does  not  deprive  him  from  engaging  in  a  laW' 
ful  vocation.    (State  v.  Snowman,  380.) 

3.  CONSTITUTIONAL    LAW— LICENSE  FEE  FOR  DOGS.— A 

STATUTE  which  provides  that  every  person  who  owns  or  harbors 
dogs  within  the  limits  of  any  city  having  a  specified  population  In 
which  there  exists,  or  may  hereafter  exist,  an  Incorporated  society  for 
the  prevention  of  cruelty  to  animals,  shall  procure  a  yearly  license  for 
each  animal  and  pay  the  sum  of  one  dollar  therefor  to  such  society; 
that  dogs  not  licensed  according  to  the  provisions  of  the  act  shall 
be  seized  and,  if  not  redeemed  within  forty-eight  hours,  destroyed  or 
otherwise  disposed  of  at  the  discretion  of  the  society;  and  that  the 
license  fees  are  to  be  used  by  the  society  toward  defraying  the 
cost  of  carrying  out  the  provisions  of  the  statute  and  maintaining 
a  shelter  for  lost,  strayed,  or  homeless  animals,  "and  for  Its  own 
purposes,"  is  unconstitutional  so  far  as  it  requires  the  owner  of  a 
dog  to  pay  a  license  fee  to  the  society  for  its  own  use.  (Fox  v. 
Mohawk  and  Hudson  River  Humane  Soc.  767.) 

4.  CONSTITUTIONAL  LAW— LICENSE  FEB  FOR  DOGS- 
PUBLIC  MONEYS— GIFTS  OF.— License  fees  required  by  statute 
of  one  who  owns  or  harbors  dogs  are  public  moneys,  and  their  ap- 
propriation by  the  statute  to  a  society  organized  by  the  voluntary 
action  of  individuals  alone,  violates  that  section  of  the  constitution 
which  prohibits  gifts  of  money  to,  or  in  aid  of,  any  association,  cor- 
poration, or  private  undertaking.  (Fox  v.  Mohawk  and  Hudson 
River  Humane  Soc,  767.) 

6.  CONSTITUTIONAL  LAW  — OWNING  OR  HARBORING 
DOGS— EXCLUSIVE  PRIS'ILEGE.— As  the  statute  providing  for 
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the  Incorporation  of  societies  for  the  prevention  of  cruelty  to  ani- 
mals permits  the  Incorporation  of  but  one  society  in  a  county,  an- 
other statute,  so  far  as  It  empowers  such  a  society  to  appropriate, 
har1x)r,  and  keep  doars  without  payins  any  license  fee  tlierefor, 
while  every  other  citizen  Is  obliged  to  pay  such  license  fee,  is  un- 
constitutional, for  the  reason  that  It  grants  an  exclusive  privilege 
and  Immunity  forbidden  by  the  constitution.  (Fox  v.  Mohawk  and 
Hudson  River  Humane  Soc.,  767.) 

6.  CONSTITUTIONAL  LAW.— The  terms  "life,"  "liberty,"  and 
"property"  embrace  all  liberties,  personal,  civil,  and  political. 
Including  the  rights  to  labor,  to  contract,  to  terminate  contracts,  and 
to  acquire  property,  and  such  rights  include  whatever  is  necessary 
to  secure  and  effectuate  their  full  enjoyment  None  of  these  rights 
or  liberties  can  be  taken  away  except  by  due  process  of  law.  (Gil- 
lespie V.  People,  176.) 

7.  CONSTITUTIONAL  LAW.— RIGHTS  OF  LIBERTY  and  of 
property  include  the  right  to  acquire  property  by  labor,  and  by 
contract,  and  such  right  cannot  be  taken  away  except  by  due  pro- 
cess of  law.    (Gillespie  v.  People,  176.) 

8.  CONSTITUTIONAL  LAW.— RIGHT  OP  PROPERTY  in- 
volves, as  one  of  its  essential  attributes,  the  right  not  only  to  con- 
tract, but  also  to  terminate  contracts,  such  right  being  subject 
only  to  civil  liability  for  unwarranted  termination.  (Gillespie  v. 
People,  176.) 

9.  CONSTITUTIONAL  LAW.— NO  AUTHORITY  EXISTS  TO 
PRONOUNCE  PERFORMANCE  OF  INNOCENT  ACTS  CRIM- 
INAL when  the  public  health,  safety,  comfort,  or  welfare  is  not 
•interfered  with.    (Gillespie  v.  People,  176.) 

10.  CONSTITUTIONAL  LAW.— LIBERTY  INCLUDES  NOT 
ONLY  RIGHTS  TO  LABOR,  but  to  refuse  to  labor,  and  conse- 
quently, the  right  to  contract  to  labor  or  for  labor,  and  to  ter- 
minate such  contracts,  and  to  refuse  to  make  such  contracts.  (Gil- 
lespie V.  People,  176.) 

11.  CONSTITUTIONAL  LAW  — LABOR  CONTRACTS.— The 
legislature  cannot  prevent  persons  who  are  sui  juris  from  laboring, 
or  from  making  such  Lawful  labor  couti'acts  as  they  may  see  fit, 
nor  has  It  any  power,  by  penal  laws,  to  prevent  any  person,  with  or 
without  cause,  from  refusing  to  employ  another  or  to  terminate  a 
contract  with  him.    (Gillespie  v.  People,  176.) 

12.  CONSTITUTIONAL  LAW  —  LABOR  UNION  LAWS.— A 
statute  making  it  criminal  for  any  employer  to  attempt  to  prevent 
his  employs  from  joining  labor  unions,  or  to  discharge  him  becuoe 
of  his  connection  with  a  labor  union,  ia  unconstitutional  and  void, 
as  depriving  such  employer  of  liberty  and  property  without  due 
process  of  law.    (Gillespie  v.  People,  176.) 

13.  CONSTITUTIONAL  LAW— LABOR  UNION  LAWS-SPE- 
CIAL LEGISLATION.— A  statute  attempting  to  make  it  criminal 
for  an  employer  to  discharge  "labor  union"  employSs,  when  he  is  not 
thus  liable  if  he  dischargee  "nonunion"  employes,  is  unconstitu- 
tional as  being  special  legislation.    (Gillespie  v.  People.  177.) 

14.  CONSTITUTIONAL  LAW— LABOR  UNION  LAWS— SPE- 
CIAL LEGISLATION.— A  statute  attempting  to  limit  the  power 
of  an  owner  or  employer  as  to  his  right  to  contract  with,  or  to  ter- 
minate Ills  contract  with,  particular  persons  as  a  class,  as  "labor 

union"  employes,  la  unconstitutional  as  special  legislation.  (Gillespie 
T.  People,  177.) 
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15.  CONSTITUTIONAL  LAW-CURATIVE  ACT  AS  DEFENSE. 
A  curative  statute  passed  after  the  commencement  of  an  action  dis- 
puting the  legality  of  certain  proceedings,  cured  by  the  passage  of 
sucli  act.  Is  a  defense  to  the  action.    (Windsor  v.  Des  Moines,  280.) 

16.  CONSTITUTIONAL  LAW  — CURATIVE  STATUTES.-A 
curative  statute,  whose  preamble  refers  to  certain  specified  defects, 
while  tJie  body  of  the  act  declai-es  that  a  certain  contract  for  the 
construction  of  an  electric  light  plant,  and  the  operation  and  main- 
tenance  thereof,  "is  hereby  legalized  as  fully  as  tliough  all  re<iuiie- 
ments  of  law  leading  up  to  and  necessary  thereto  had  b«en  fol- 
lowed in  every  respect,  and  on  full  compliance  with  the  law," 
operates  to  cure  all  defects  In  the  preliminary  proceedings  incident 
to  the  making  of  the  contract,  but  does  not  necessarily  render  the 
contract  valid.    (Windsor  v.  Des  Moines,  280.) 

17.  STATUTES  -CURATIVE  -  VALIDITY.—  THE  LEGISLA- 
TURE has  power  to  pass  a  curative  statute  to  correct  errors  in 
deeds,  mortgages,  and  other  instruments,  defectively  executed  or 
acknowledged,  where  the  rights  of  third  parties  which  have  been 
acquired  in  good  faith  are  saved.    (Wingert  v.  Zeigler,  453.) 

la  CONSTITUTIONAL  LAW-ABOLISHING  RIGHT  OF  AO- 
TION.— Where  a  right  of  action  springs  from  contract  or  from  the 
principles  of  the  common  law,  It  is  not  competent  for  the  legisla- 
ture to  abolish  it    (Wilson  v.  Simon,  427.) 

19.  CONSTITUTIONAL  LAW  —  CHANGING  REMEDY  -  IM- 
PAIRING CONTRACT.— Whatever  belongs  to  the  remedy  may  be 
altered  at  the  pleasure  of  the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract,  even  though  the  new 
remedy  is  less  convenient  and  more  difllcult  than  the  old  one.  (Wil- 
«on  V.  Simon,  427.) 

20.  STATUTES— ENACTMENT.— THE  GOVERNOR  of  the  state 
is  part  of  the  law-making  power,  and  in  acting  on  bills  presented  to 
him  for  approval  or  rejection  he  is  engaged  in  the  performance  of  a  . 
legislative  duty  enjoined    upon    him    by  the  constitution.     (Weis  v. 
Ashley,  704.) 

21.  CONSTITUTIONAL  LAW— STATUTES— CHANGE  IN  TI- 
TLE OF  BILL.— A  material  change  in  the  title  or  body  of  a  bill 
after  it  has  passed  the  legislature,  and  before  it  is  presented  to  the 
governor  for  his  approval  or  rejection,  renders  the  act  unconstitu- 
tional and  void.    (Weis  v.  Ashley,  704.) 

22.  CONSTITUTIONAL  LAW— WAGES  OF  RESIDENTS— SUIT 
IN  ANOTHER  STATE.— A  statute  providing  that  any  person  who 
shall  send  out  of  the  state  any  note,  bond,  account,  or  chose  in  ac- 
tion for  the  purpose  of  instituting  suit  thereon  to  subject  to  the 
payment  thereof  the  wages  of  any  resident  of  the  state,  shall  be 
guilty  of  a  misdemeanor,  is  void,  as  being  i-epugnant  to  constitutional 
provisions  prohibiting  the  state  from  depriving  any  person  of  prop- 
erty without  due  process  of  law,  or  from  granting  to  any  person 
any  special  or  exclusive  right,  privilege,  or  immunity,  or  from  deny- 
ing to  its  citizens  the  equal  protection  of  the  laws,  and  providing 
that  the  citizens  of  each  state  shall  be  entitled  to  all  of  the  priv- 
ileges of  citizens  in  the  several  states.  Such  statute  is  also  imcon- 
Btitutlonal  in  that  it  undertakes  arbitrarily  to  separate  natural 
classes  of  persons,  and  to  provide  diflterent  rules  of  action  for  each 
of  tlae  dissevered  classes  thus  unwarrantably  formed  into  a  class  of 
its  own.    (In  re  Flukes,  619.) 

23.  CONSTITUTIONAL  LAW— ESTABLISHMENT  OF  COURTS 
—LEGISLATIVE  POWER  AS  TO.— A  leeislature  has  no  power  to 
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establish  a  court  of  appeals,  aside  from  constitutional  courts,  to 
determine  the  guilt  or  innocence  of  a  convicted  criminaL  Hence, 
It  has  no  authority  by  a  joint  resolution  to  empower  a  board  of 
state  auditors  to  investigate  a  convicted  criminal's  claim  of  Inno- 
cence, where  a  portion  of  the  sentence  has  been  served,  and  to 
allow  hlra  a  moneyed  compensation  if  it  finds  him  innocent.  Such 
a  resolution  is  unconstitutional  and  void.  (Allen  y.  Board  of  State 
Auditors,  573.) 

24.  CONSTITUTIONAL  LAW  —  LEGISLATIVE  APPROPRIA- 
TIONS—REQUISITE VOTE.— A  legislature  cannot,  by  a  Joint  reso- 
lution, appropriate  the  public  money  or  property  for  local  or  private 
purposes,  without  the  two-thirds  vote  requisite  to  the  validity  of  a 
bill  for  such  a  purpose.    (Allen  v.  Board  of  State  Auditors,  573.) 

25.  CONSTITUTIONAL  LAW— SENTIMENTAL  AND  UNJUST 
CLAIMS  AGAINST  THE  STATE  ARE  NOT  ALLOWABLE.— A 
board  of  state  auditors,  authorized  by  the  constitution  to  examine 
and  adjust  all  claims  against  the  state,  has  power  to  pass  upou 
such  claims  only  as  rest  upon  some  legal  basis.  It  must  confine  it- 
self to  such  claims  a.s  are  contemplated  by  the  constitution,  and 
cannot  consider  one  based  upon  sentimental  or  moral  grounda, 
such  as  a  convicted  criminal's  claim  for  damages  for  his  wrong- 
ful conviction  and  imprisonment.  (AUen  v.  Board  of  State  Auditors, 
573.) 

See  Board  of  Health,  1;  Corporations,  26,  27;  Judgment,  2l 

CONTRACT. 

1.  CONTRACTi?t-CONSTRUCTI  ON.— Written  contracts  should 
be  construed  so  as  to  give  them  operative  effect  rather  than  to 
destroy  them.    (New  Memphis  Gaslight  Company  Cases,  880.) 

2.  CONTRACTS— VALIDITY— CHANGE  OF  LAW.— If  a  COn- 
tract,  which  contemplates  the  lapse  of  several  years  before  all  of  ita 
terms  are  carried  out,  is  valid  when  executed,  it  must  be  held  to  re- 
main valid  and  enforceable  to  the  end,  no  matter  what  changes  the 
law  may  undergo  in  the  lifetime  of  the  contracts.  (MacMuiTay  v. 
Bidwell,  255.) 

3.  CONTRACTS  FOR  LOBBYING.— A  contract  by  which  a  per- 
son agrees  to  draft  a  bill  and  have  it  introduced  in  the  legislature, 
make  arguments  in  its  favor  before  legislative  committees,  and  do 
all  things  useful  and  proper  to  secure  its  passage,  his  compensation 
to  be  liberal,  but  contingent  upon  the  passage  of  the  bill,  is  vicious. 
Illegal,  and  void;  and  there  can  be  no  recovery  under  it,  nor  as  up- 
on an  implied  contract,  nor  upon  a  quantum  meruit  (Richardson  v. 
Scott's  Bluff  County,  682.) 

4.  CONTRACTS— EXTINCTION  OF  SUBJECT  MATTER.— AB 
contracts  must  be  construed  with  reference  to  their  subject  matt&r, 
and  a  contract  defining  an  existing  relation  can  have  no  operation 
when  that  relation  ceases,  for  its  foundfation  is  gone.  (Blakely  y. 
Sousa,  821.) 

5.  CONTRACTS  FOB  PERSONAL  SERVICES— DEATH.— If  a 
contract  Lb  for  services  which  involve  the  peculiar  skill  of  an  ex- 
pert, by  whom  alone  the  particular  work  in  contemplation  of  the 
parties  can  be  performed,  or,  more  generally,  if  distinctly  personal 
considerations  are  at  the  foundation  of  the  contract,  the  relations  of 
tlie  parties  are  dissolved  by  the  death  of  him  whose  personal  quali- 
ties constitute  the  particular  Inducement  to  the  contract.  The  rule  is 
here  applied  to  a  contract  between  a  bandmaster  and  a  manager  of 
inuslcul  organizations.    (Blakely  v.  Sousa,  821.) 
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c.   contracts  for  personal  services— death  of 

PARTY.— The  duty  of  the  survivor  to  a  contract  of  a  strictly  per- 
sonal nature,  requiring  peculiar  skill  In  its  performance,  to  per- 
form his  covenants  terminates  with  the  death  of  the  other  party  to 
It.  The  personal  representative  of  the  deceased  cannot  call  upon  the 
survivor  to  perform,  and  the  latter  cannot  requhre  the  obligations 
to  him  to  be  assumed  and  discharged  by  another.  (Blakely  v. 
Sousa,  821.) 

7.  CONTRACTS  —  ENTIRETY.— Whether  negotiations  for  sep- 
arate articles  result  In  one  entire  contract  for  the  whole,  or  whether 
the  contract  for  each  remains  separate  and  distinct,  may  depend 
upon  many  circumstances  and  raises  a  question  of  fact  which  is 
properly  pnssed  upon  by  the  .1ury.    (Weeks  v.  Crie,  410.) 

8.  CONTRACTS— ENTIRETY.— If  the  circumstances  are  such  as 
to  lead  to  a  reasonable  supposition  that  the  parties  intended  that 
a  whole  series  should  constitute  but  one  trade  or  transaction,  they 

.may  be  regarded  as  one  entire  contract;  otherwise  not.  (Weeks  v. 
Crie,  410.) 

9.  ILLEGAL  CONTRACTS— HOMESTEAD  ENTRY  ON  GOV- 
ERNMENT LAND— TRUST.— An  action  which  requires  the  aid  of 
an  illegal  contract  to  support  it  cannot  be  maintained.  Therefore,, 
where  a  plaintiff,  who  was  entitled  to  make  a  homestead  entry  upon. 
land,  entered  into  a  contract  with  hiS  son,  who,  without  his  father's^ 
knowledge  or  consent,  had  made  a  fraudulent  entry  upon  the  same 
land,  which  provided  that  the  son  should  proceed  under  his  entry, 
make  proofs,  and  acquire  title  to  the  land  for  the  use  and  benefit  of 
his  father,  no  suit  can  be  maintained  to  enforce  such  a  trust,  since 
the  contract  was  for  the  consummation  of  a  fraudulent  imposition 
upon  the  government.    (Moore  v.  Moore,  78.) 

See  Statute  of  Frauds. 

CONVERSION. 

TROVER  AND  CONVERSION— JOINT  TORT  FEASORS.-If 

two  or  more  persons  have  converted  the  property  of  another,  the 
latter  may  sue  them  either  jointly  or  severally,  and  a  court  of  equity 
will  not  compel  him  to  pursue  one  of  them  rather  than  the  other, 
who  Is  equally  guilty.    (Paxton  v.  State,  689.) 

See  Officers,  7,  24;  Wills,  8. 

CORPORATIONS. 

1.  CORPORATIONS  —  ACTS  ULTRA  VIRES  —  RATIFIOA- 
TION. — A  private  corporation  has  no  power  to  lend  Its  credit  to 
another,  or  to  pledge  Its  property  to  secure  the  debt  of  anothw, 
in  a  matter  In  which  It  has  no  Interest,  or  which  is  not  for  Its 
benefit.  Such  acts  are  ultra  vires,  and  Incapable  of  ratification. 
(Wheeler  y.  Home  Say.  etc.  Bank,  161.) 

2.  CORPORATIONS— RATIFICATION  OF  UNAUTHORIZED 
ACTS— ESTOPPEL.— A  private  corporation,  by  mere  acquiescence 
in  the  unauthorized  acts  of  its  officers  In  a  matter  outside  of  its 
corporate  powers,  cannot  create  an  estoppeL  (Wheeler  v.  Home 
Sav.  etc.  Bank,  161.) 

3.  CORPORATIONS— REPRESENTATION  OF  OFFICER  AS 
REPRESENTATION  OF  CORPORATION.— Representations  of  an 
officer  in  a  corporation,  made  In  his  own  interests  and  against  the 
interests  of  the    corporation,  cannot  tM    treated  by  the  person  to 

Am.  St.  Rep.,  Vol.  LXXX-63 


994  Index. 

whom    made   as   being   the    representations    of    the    corporation. 
(Wheeler  v.  Home  Sav.  etc.  Bank.  161.) 

•L  CORPORATIONS— PLEDGE  OF  CORPORATE  PROPERTY 
FOR  OFFICER'S  DEBT.— One  who,  with  notice,  receives  from  an 
officer  of  a  corporation  its  notes  or  securities  in  paym«it  of,  or 
■s  security  for,  the  personal  debt  of  such  officer,  acts  at  his  peril, 
and  cannot  bold  such  property  as  against  th«  corporation  or  its 
assignee,  if  such  pledge  was  not  authorized  by  the  corporation. 
(Wheeler  v.  Home  Sav.  etc.  Bank,  16L) 

5.  CORPORATIONS— SPECIAL  MEETING—NOTICE,- Where 
the  by-laws  of  a  corporation  do  not  designate  the  person  by  whom 
a  aotice  of  a  directors'  meeting  Is  to  be  given,  such  notice  must 
be  given  by  the  secretMry,  as  provided  In  section  320  of  the  Civil 
Code;  and  a  meeting  of  the  directors  of  which  no  notice  was  given 
to  the  absentees,  and  the  minutes  of  which  were  never  approved  as 
provided  by  the  by-laws,  is  not  valid,  and  the  directors  assembled 
can  perform  no  valid  corporate  act.  (Curtin  v.  Salmon  River  etc. 
Co.,  132.) 

6.  CORPORATIONS  —  QUORUM— INTERESTED  DIRECTOR. 
A  director  is  disqualified  from  acting  in  any  manner  In  his  official 
capacity,  for  the  purpose  of  creating  an  obligation  of  the  corpora- 
tion in  his  own  favor;  hence  a  meeting  at  which  there  is  not  a  ma* 
jorlty  of  the  directors,  exclusive  of  such  interested  director,  is  not 
a  competent  board  for  the  transaction  of  any  corporate  business. 
(Curtin  v.  Salmon  River  etc.  Co.,  132.) 

7.  CORPORATIONS  — MORTGAGE  TO  DIRECTOR.— A  di- 
rectors' meeting  of  a  corporation,  at  which  there  is  a  bare  majority 
^  the  directors  present,  cannot  authorize  the  execution  of  a  cor- 
porate note  and  mortgage  to  one  of  the  directors  present,  as  se- 
curity for  a  past  debt  due  him,  whether  he  voted  for  the  resolution 
authorizing  such  action  or  not.  (Curtin  v.  Salmon  River  etc.  Co., 
132.) 

8.  CORPORATIONS  —  MINING  —  MORTGAGE  RATIFIED  BY 
STOCKHOLDJSRS.— Ratification  cannot  give  effect  to  an  unau- 
thorized act,  unless  the  person  or  body  making  the  ratification  could 
la  the  first  instance  have  authorized  the  act;  hence  under  a  statute 
making  the  stockholders  of  a  mining  corporation  a  component  part 
of  the  power  to  make  a  corporate  mortgage,  the  stockholders  can- 
not ratify  an  invalid  mortgage  made  by  the  board  of  directors,  since 
they  cannot  by  any  act  of  their  own  make  a  mortgage.  (Curtin  v. 
Salmon  River  etc.  Co.,  132.) 

9.  MUNICIPAL  CORPORATIONS  —  TRANSFER  OF  FRAN- 
CHISE.—A  franchise  granted  by  a  city  to  a  telephone  company, 
to  naalntain  Its  lines  In  the  streets  of  such  city,  may  be  transferred 
and  sold  to  another  corporation  without  the  consent  of  the  munici- 
pality, under  a  statute  expressly  authorizing  corporations  to  alien- 
ate their  property.    (Michigan  Tel.  Co.  v.  St.  Joseph,  620.) 

10.  MUNICIPAL  CORPORATIONS  —  FRANCHISE  —  POW- 
BB  TO  DESTROY.- Acceptance  of  privileges  granted  by  the  laws 
of  a  state  to  a  telephone  company  and  a  franchise  granting  per- 
mission to  use  its  streets  duly  given  by  a  city,  followed  by  the 
expenditure  of  money  by  the  corporation  in  valuable  Improve- 
ments, constitutes  a  contract  which  cannot  be  impaired  or  de- 
stroyed, unless  under  power  reserved  in  the  grant  itself,  or  con- 
ferred by  the  state  constitution.  (Michigan  TeL  Co.  v.  SL  Joseph. 
620.) 

11.  CORPORATIONS  HAVING  BUT  ONE  STOCKHOLDER.— 
Though  one  person  owns  or  controls  all  the  stock  in  a  corporation 
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und  has  conveyed  to  It  all  of  his  property,  and  as  president,  trens- 
urer,  and  manager  Is  given  complete  control  of  its  operations  by  Its 
by-laws,  yet  he  and  the  corporation  are  legally  two  distinct  per- 
sons, each  having  the  right  to  own  property  and  contract  debts,  and 
each  bound  by  its  and  his  obligations  in  regard  thereto,  as  fully 
as  if  two  distinct  natural  persons.  That  the  corporation  owes  its 
president's  debts  cannot  be  conclusively  presumed  In  such  case 
from  the  fact  that,  though  operating  under  a  corporate  name,  lie 
was.  In  fact,  still  conducting  the  same  business  which  he  owned 
and  operated  as  an  Individual.     (Durlacher  v.  Frazer,  918.) 

12.  CORPORATIONS  —  CONTRACT  TO  PAY  INDIVIDUAL 
DEBTS.— To  establish  the  existence  of  a  verbal  contract  on  the 
part  of  a  corporation  to  pay  individual  debts,  there  must  be  proof 
of  some  expression  on  the  i>art  of  the  debtor,  and  someone  repre- 
senting the  corporation,  showing  that  the  minds  of  the  contracting 
parties,  or  their  agents  met  and  agreed  upon  the  proposition.  (Dur- 
lacher V.  Frazer,  918.) 

13.  CORPORATIONS  — CONTRACTS.— The  unexpressed  Inten- 
tion  of  a  person  claiming  to  act  for  himself  on  one  part  and  for  a 
corporation  on  the  other  does  not  constitute  a  contract.  Hence,  the 
mere  intention  of  one  who  conveys  all  of  his  property  to  a  corpora- 
tion and  taiies  stock  therefor,  that  his  individual  debts  shall  be 
paid  out  of  the  proceeds  of  the  corporation,  does  not  bind  the  lat- 
ter if  there  is  no  actual  agreement  to  that  effect  between  himself 
and  the  corporation.     (Durlacher  v.  Frazer,  918.) 

14.  CORPORATIONS  CANNOT  GIVE  AWAY  THEIR  PROP- 
ERTY or  transfer  it,  unless  In  good  faith  and  for  value.  If  their 
creditors  are  thereby  left  unsecured.  They  cannot  use  their  entire 
capital  in  payment  of  a  private  debt  of  their  president,  which  they 
are  under  no  legal  or  moral  obligation  to  pay.  (Durlacher  v.  Frazer, 
918.) 

15.  CORPORATIONS— CONTRACTS.— A  chattel  mortgage  on  all 
of  the  personal  property  of  a  corporation  to  secure  the  individual 
debt  of  its  president  created  previously  to  its  Incori>oration  Is  not 
binding  against  the  corporation  creditors,  unless  there  is  an  agree- 
ment by  the  corporation  to  assume  such  indebtedness  at  the  time 
of  its  incorporation.     (Durlacher  v.  Frazer,  918.) 

16.  CORPORATIONS— CONTRACTS— CONSIDERATION.—  The 
substitution  of  the  corporate  name  on  a  note,  as  principal.  In  a 
transaction  extending  the  debt,  without  consideration  to  the  cor- 
poration, where  the  note  was  originally  given  by  the  president  of 
such  corporation  for  his  individual  debt,  does  not  bind  the  corpora- 
tion as  against  its  creditors.     (Durlacher  v.  Frazer,  918.) 

17.  CORPORATIONS— DEED,  WHEN  EXECUTED  BY.— A  deed 
Is  executed  by  a  corporation  and  is  not  the  mere  act  of  its  offlcei-s, 
where  the  Instrument  on  its  face  purports  to  be  the  deed  of  the 
corporation,  and  the  in  testimonium  clause  recites  that  the  company 
has  caused  its  corporate  seal  to  be  attached  and  the  deed  to  be 
signed  by  Its  president  and  secretary,  and  the  corporate  seal  Is  in 
fact  attached,  and  the  president  and  secretary  have  signed  in  their 
official  capacities.    (New  Memphis  Gaslight  Company  Cases,  880.) 

IS.  CORPORATIONS  — BONDS  — BONA  FIDE  HOLDER  — 
SURETY.— A  surety  who  pays  the  debt  of  a  corporation,  and  re- 
ceives the  note  of  the  corporation  for  the  amount  so  paid  secured  by 
a  pledce  ot  bonds  of  the  corporation,  is  a  bona  fide  holder  for  value 
of  such  bonds,  and  as  such  entitled  to  protection.  (New  Memphis 
Gaslight  Company  Cases,  880.) 
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19.  corporations— bonds— pledge  of,  by  directors. 

Directors  of  a  corporation  have  power  both  to  pledge  and  to  sell 
bonds,  which  are  issued  to  pay  a  floating  indebtedness  for  improve- 
ments, and  to  make  new  improvements,  and  to  retire  a  previous 
bond  issue,  where  such  directors  are  authorized  by  a  vote  of  the 
Btocliholders  to  use  the  bonds  In  such  manner  as  in  their  discretion 
and  judsrment  is  deemed  best.  (  New  Memphis  Gaslight  Company 
Cases,  880.) 

20.  CORPORATIONS— PLEDGE  OP  BONDS  TO  SECURE  DEBT 
ON  WHICH  DIRECTOR  IS  LIABLE.— Directors  of  a  corporation 
are  not  disqualified  from  voting  to  apply  corporate  bonds  to  secure 
debts  of  the  corporation  upon  which  they  are  liable,  or  which  are 
held  by  corporations  in  which  they  are  interested,  especially  where 
they  are  in  effect  authorized  so  to  do  by  a  vote  of  the  stocliholders. 
(New  Memphis  Gaslight  Company  Cases,  880.) 

21.  CORPORATIONS— DIRECTORS  DEALING  WITH— SECUR- 
ING THEMSELVES.— A  director  Is  not  forbidden,  by  reason  of  his 
position,  from  dealing  with  the  corporation.  Hence,  where  the  cor- 
poration Is  a  going  concern,  continuing  and  expecting  to  continue 
business,  a  director  may  secure  indemnity  from  It  against  possible 
loss  from  accommodation  Indorsements  he  has  made  for  it.  (New 
Memphis  Gaslight  Company  Cases,  880.) 

22.  CORPORATIONS— DIRECTORS  DEALING  WITH,  CLOSE- 
LY SCRUTINIZED.— All  transactions  between  a  corporation  and  its 
directors,  whereby  the  latter  secure  benefits,  are  closely  scrutinized 
by  the  court,  and  must  be  shown  to  be  characterized  by  the  utmost 
good  faith.    (New  Memphis  Gaslight  Company  Cases,  880.) 

23.  CORPORATIONS  — INSOLVENT  — TRUST  FUND  DOC- 
TRINE.—The  doctrine  that  the  assets  of  an  insolvent  corporation 
are  a  trust  fund  for  the  benefit  of  creditors  will  not  be  applied  so 
as  to  Invalidate  a  pledge  of  cori>orate  bonds,  and  the  corporation  will 
not  be  declared  insolvent,  where  the  bill  which  contains  such  a 
prayer  alleges,  and  the  evidence  shows,  that  the  corporation  was 
solvent  at  the  time  the  bonds  were  pledged,  and  would  have  con- 
tinued a  solvent  and  going  concern  but  for  unforeseen  events.    (New 

•  Memphis  Gaslight  Company  Cases,  880.) 

24.  CORPORATIONS-SALE  OP  ALL  OF  THE  PROPERTY 
UNDER  MORTGAGE.— A  sale  of  the  entire  property  of  a  corpora- 
tion under  a  mortgage  foreclosure  will  not  be  set  aside  on  the 
ground  that  the  directors  In  bad  faith  united  with  others  In  pur- 
chasing at  a  greatly  reduced  price,  where  the  sale  was  fair,  open, 
and  public,  the  directors  were  creditors  of  the  corporation,  and  the 
Kale  was  forced  by  other  creditors  and  bondholders  of  the  corpora- 
tion.   (New  Memphis  Gaslight  Company  Cases,  880.) 

25.  CORPORATIONS— SALE  OF  PROPERTY— PURCHASE  BY 
DIRECTORS.— A  director  who  In  good  faith  loans  his  credit  to  the 
corporation  and  takes  Its  bonds  as  Indemnity  acquires  the  same 
ritrht  as  any  other  mortgagee  to  protect  himself,  even  to  the  extent 
of  being  a  purchaser  at  a  foreclosure  sale,  which  is  rendered  inevi- 
table through  no  fault  of  his.  (New  Memphis  Gaslight  Company 
Oaaes.  880.) 

28.  STATUTES  AS  TO  CONSTRUCTIVE  SERVIOB  UPON  COR- 
PORATIONS SHOULD  PROVIDE  FOR  NOTICE.— While  the  legis- 
lature may  authorize  constructive  service  of  summons  to  be  made 
tipon  corporations,  especially  where  the  action  concerns  property 
located  within  tl»e  state,  the  method  adopted  should  be  reasonably 
calculated  to  bring  notice  home  to  some  of  the  officers  or  agent* 
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•of  the  corporation,  thns  securing  an  opportunity  to  be  heard  and 
to  make  a  defense.    (Pinney  v.  Providence  Tx)an  etc.  Co.,  41.) 

27.  STATUTES  AS  TO  CONSTRUCTIVE  SERVICE  UPON  COR. 
PORATIONS-WHEN  VOID.— A  statute  providing  that,  until  a 
domestic  private  corporation  files  with  the  register  of  deeds  of  the 
county  In  which  its  principal  office  is  located  a  list  of  its  ofiicers 
upon  whom  service  of  process,  etc.,  may  be  made,  such  service  may 
be  made  by  leaving  a  copy  of  the  process,  etc.,  with  the  register 
of  deeds,  is  void,  as  contravening  the  constitutional  pro  \  is  ion  that 
no  person  shall  be  deprived  of  his  property  without  due  process  of 
law.  The  corporation  is  a  "person"  within  the  meaning  of  such 
provision,  and  such  service  does  not  give  it  notice  and  an  oppor- 
tunity to  be  heard.     (Pinney  v.  Providence  Loan  etc.  Co.,  41.) 

fiee  Association;  Building  and  Loan  Association;  Conflict  of  Laws,  4. 

CORPSE. 
Bee  Criminal  Law,  1,  2. 

COSTS. 

JUDGMENTS— COSTS  LEFT  BLANK.— A  Judgment  for  a 
certain  amount  and  costs  taxed  at  blank  dollars  is  not  void  as  to 
the  costs,  wiiich  may  be  subsequently  taxed  and  inserted  by  the 
clerk  of  the  court    (Big  Goose  etc.  Ditch  Co.  v.  Morrow,  »55.) 

See  Marriage  and  Divorce,  Q, 

COTENANCY. 
Bee  Adverse  Possession,  6,  7;  Partition,  1,  2. 

COURT. 

PRACTICE— SUBSTITUTION  OF  VALID  FOR  VOID  OR- 
DERS.—The  court  has  power  to  substitute  a  valid  order  for  a 
fonner  void  order,  if  the  substitution  is  made  in  time  and  follows 
the  requirements  of  the  statute.    (Haven  y.  Owen,  477.) 

See  TriaL 

CREDITOR'S  SUIT. 

CREDITOR'S  SUIT— MONEY  INVESTED  IN  NOTE  AND 
MORTGAGE.— If  a  debtor  causes  a  certain  note  and  mortgage,  exe- 
cuted by  another,  to  be  assigned  for  the  purpose  of  defrauding  the 
former's  creditors,  and  pays  the  obligation,  in  part,  himself,  his 
creditors,  after  obtaining  a  judgment  at  law  and  return  of  execu- 
tion nulla  bona,  have  a  right,  to  the  extent  of  such  payment,  to 
subject  the  note  and  mortgage  to  the  payment  of  his  debts.  (Faik- 
enburg  y.  Johnson,  369.) 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW-SALE  OF  DEAD  HUMAN  BODIES.-The 
unauthorized  disposition  and  sale  of  the  dead  body  of  a  human 
being  for  gain  and  profit  is  a  common-law  misdemeanor  of  high 
4;rade,  and  malum  in  se.    (Tlionipson  v.  State,  875.) 

2.  CRIMINAL  LAW  — ATTEMPT  TO  SELL  DEAD  HUMAN 
BODY. — An  attempt  to  sell,  without  authority,  the  dead  body  of  a 
liuman  being  is  a  misdemeanor,  indictable  and  punishable  at  common 
law.     (Thompson  v.  State,  875.) 
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9.   criminal    law  —  principal    and    agent  — joint 

WRONGDOERS.— Where  a  principal  and  his  agent  participate  aa 
Buch  in  the  commission  of  a  misdemeanor,  they  are  joint  principals, 
since  the  criminal  law  does  not  recognize  this  civil  relation,  (Thomp- 
son V.  Statei,  875.) 

4.  CRIMINAL  LAW-PUNISHMENT— FINE  AND  IMPRISON- 
MENT.—Where  an  offense  is  punishable  by  both  fine  and  Imprison- 
ment, a  trial  Jddge  may,  after  a  Jury  has  found  a  defendant  guilty 
and  assessed  a  fine  against  him,  superadd  imprisonment.  (Thomp- 
son V.  State.  875.) 

5.  CRIMINAL  LAW— JOINT  PRINCIPALS— PUNISHMENT.— 
Although  Joint  actors  in  the  commission  of  a  crime  are  jointly  tried 
and  convicted,  each  may  be  separately  punished  as  if  he  had  com- 
mitted the  offense  alone  and  must  respond  in  full  to  his  own  separate 
sentence.    (Thompson  v.  State,  875.) 

CROSS-BILL. 
See  Pleading,  6. 

CURATIVE   STATUTE. 
See  Constitutional  Law,  16-17. 

DAMAGES. 

1.  DAMAGES -TORT  ACTION  -  INJURY  TO  FEELINGS.— 
Mental  distress  Is  not  a  subject  for  the  assessment  of  damages  in 
a  tort  action  where  there  was  no  physical  injury  to  the  plaintiff, 
and  no  personal  injury  to  him  of  any  kind  save  to  his  feelings. 
(Gatzow  V.  Buening,  17.) 

2.  DAMAGES— "ACTUAL"  AND  "COMPENSATORY"— MEAN- 
ING OF.— The  term  "compensatory  damages"  covers  all  loss  recov- 
erable as  a  matter  of  right,  and  is  synonymous  with  the  term 
"actual  damages."  Pecuniary  loss  is  actual  damage;  so  is  bodily 
I>ain  and  suffering.    (Gatzow  v.  Buening,  17.) 

3.  DAMAGES  IN  A  TORT  ACTION  ARE  NOT  DIVIDED  Into 
actual,  compensatory,  and  exemplary.  The  jury  should  be  told  that 
full  compensatory  damages  are  recoverable,  and  then  be  instructed 
as  to  their  elements.    (Gatzow  v.  Buening,  17.) 

4.  DAMAGES— DISCRETION  OF  JURY.— When  guilt  Is  estab- 
lished in  a  tort  action,  the  allowance  of  exemplary  damages  is  in 
the  discretion  of  the  Jury,  but  the  allowance  of  compensatory  dam- 
ages is  not  a  matter  in  their  discretion.    (Gatzow  v.  Buening,  17.) 

5.  DAMAGES— ACTION  FOR— NOTICE  OF,  WHEN  UNNECES- 
SARY.— Notice  of  an  action  for  the  loss  of  money  and  injury  to  the 
feelings,  caused  by  an  unlawful  conspiracy  and  the  acts  done  pur- 
suant thereto,  is  not  necessary  under  the  Wisconsin  statute,  requir- 
ing notice  to  be  given  of  an  action  to  recover  damages  for  an  in- 
jury to  the  person,  as  the  statute  refers  to  bodily  Injuries  and  such 
action  is  not  within  It.    (Gatzow  v.  Buening,  17.) 

G.  DAMAGES.— THE  REMOTE  CONSEQUENCES  of  an  act  do 
not  generally  make  a  person  liable  In  damages.  (Reiger  v.  Worth, 
<98.) 

7.  DAMAGES^SALE  OP  WORTHLESS  SEED.— The  measure 
of  damages  for  tlie  sale  of  seed  rice,  where  the  article  is  guaran- 
teed and  proves  entirely  worthless,  and  it  is  too  late  to  plant  an- 
other rice  crop,  is  the  amount  which  was  paid  for  the  rice,  the 
amount  expended  In  the  preparation  of  the  soil  and  for  planting 
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the  seed,  and  a  reasonable  rent  for  the  land,  lees  the  amount  for 
'Which  the  land  might  have  been  rented  for  some  other  crop.  (Reiger 
Y.  Worth,  79S.) 

8.  SALES  --  FRUIT  TREES  —  BREACH  OP  CONTRACT.— If  a 

purchaser  orders  fruit  trees  of  certain  varieties,  and  the  vendor 
agrees,  if  they  cannot  be  supplied,  that  he  will  furnish  other  vari- 
eties equally  desirable,  but  instead  of  doing  so  furnishes  trees  of 
an  inferior  variety,  the  measure  of  damages  Is  the  value  that 
would  have  been  added  to  the  premises  If  the  trees  had  been  of 
the  varieties  ordered.    (Heilman  v.  Pruyn,  570.) 

9.  DAMAGES— SALE  OF  FRUIT  TREES— BREACH  OF  CON- 
TRACT.—IT  IS  NO  DEFENSE,  in  an  action  to  recover  damages  of 
a  vendor  for  selling  to  the  plaintiff  fruit  trees  of  a  variety  inferior 
to  that  ordered  by  blm,  that  the  trees  had  been  Injured  or  lillled  by 
severe  cold  weather  after  the  commencement  of  such  action,  and 
that  the  plaintiff  had,  therefore,  suffered  no  damage  by  reason  of 
the  defendant's  breach  of  contract.    (Heilman  v.  Pruyn,  670.) 

10.  DAMAGES— FRIGHT  AS  A  BASIS  FOR.— Fright  alone,  un- 
accompanied by  any  physical  injury,  is  not  a  basis  for  damages. 
Hence,  if  a  man,  without  any  malicious  motive  or  Intending  to  do 
any  wrong,  dresses  himself  in  a  woman's  clothes,  and  goes  at  dusk 
to  a  neighbor's  house,  just  "to  have  a  little  fun,"  and  follows  the 
latter's  wife  into  her  house,  but  malces  no  demonstration  other  than 
to  tap  the  end  of  a  parasol  on  the  ground  or  floor,  the  woman, 
though  so  frightened  by  the  man's  conduct  as  to  have  a  miscarriage 
in  about  six  weeks  thereafter,  attributable  to  such  fright,  cannot 
recover  damages  for  such  person's  act,  the  result  of  which  could 
not  have  been  contemplated  by  him.    (Nelson  v.  Oawford,  577.) 

See  Banks  and  Banking,  4-8;  Eminent  Domain,  1-3;  Warehouseman. 

DEAD  BODY. 
See  Criminal  Law. 

DEDICATION. 

DEDICATION  FOR  RELIGIOUS  PURPOSES— EVIDENCE 
OP. — If  land  In  a  city  has  been  dedicated  to  the  public,  and  the 
plat,  which  is  the  only  evidence  of  the  dedication,  divides  the  land 
into  three  squares,  called,  respectively,  "Public  Square,"  "Seminary 
Square,"  and  "Meeting-house  Square,"  the  dedication  of  the  latter 
will  be  held  to  be  for  religious  purposes  only.  (Maysville  v.  Wood, 
855.) 

See  Municipal  Corporation. 

DEED. 

1.  DEEDS— DELIVERY  TO  THIRD  PERSON  FOR  GRAN- 
TEE.—Where  a  claim  of  title  rests  upon  the  delivery  of  a  deed  to 
a  third  person,  the  deed  must  have  been  properly  signed  by  the 
grantor,  and  delivered  by  him,  or  by  his  direction,  unconditionally 
to  a  third  person  for  the  use  of  the  grantee,  to  be  delivered  by  such 
person  to  the  grantee,  either  presently  or  at  some  future  day,  the 
grantor  parting  and  Intending  to  part  with  all  dominion  and  control 
over  it,  so  that  it  would  be  the  duty  of  the  custodian  for  the  gran- 
tee, on  his  behalf,  to  refuse  to  return  the  deed  to  the  grantor,  for 
any  purpose,  if  demand  should  be  made  upon  him.  (Osborne  v. 
Eslinger,  240.) 

2.  DEEDS— DETJVERY  TO  THIRD  PERSON  FOR  GRAN- 
TEE—WHAT INSUFFICIENT.— If  a  deed  is  placed  in  the  hands 
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©f  a  third  person,  as  the  agent,  servant,  friend,  or  bailee  of  the 
grantor  for  safekeeping  only,  and  not  for  delivery  to  the  grantee,  and 
the  fact  that  the  instrument  is  a  deed  is  not  made  linown  to  such 
third  person,  and  the  name  of  the  grantee,  or  other  description  of 
him,  is  not  given,  if  there  is  no  evidence  beyond  the  mere  fact  of 
Buch  delivery  of  the  Intent  of  the  grantor  to  part  with  his  control 
over  the  instrument  and  his  title  to  the  land,  such  transfer  does  not 
constitute  a  delivery,  and  tlie  instrument  falls  for  want  of  execu- 
tion.   (Osborne  v.  Eslinger,  240.) 

3.  DEEDS— DELIVERY— CUSTODY  OP  THIRD  PERSON.— 
Where  a  grantor  signs  and  acknowledges  deeds  which  she  keeps  in 
her  possession  for  two  years,  when  she  hands  a  package  contaiaiug 
such  deeds  and  her  will  to  an  aged  relative,  with  Instructions  to  take 
care  of  such  papers  until  her  death  and  then  deliver  them  to  the 
one  who  was  to  settle  her  estate,  and  later  she  took  the  package 
ii-om  such  relative  and  kept  it  in  her  possession,  telling  her  rela- 
tive If  she  got  Bick  to  take  care  of  the  papersi,  and  In  case  of  her 
death  to  deliver  them  to  the  one  who  settles  her  estate,  such  acts 
do  not  constitute  a  delivery  of  the  deeds  to  the  grantees.  (Osborne 
T.  Eslinger,  240.) 

4.  DEEDS— DELIVERY  ESSENTIAL.— Even  in  the  case  of  a 
TOluntary  deed  of  settlement,  delivery  Is  essential  to  the  validity 
of  the  deed,  and  it  must  be  made  either  to  the  grantee  or  to  some 
third  person  for  his  use.     (Osborne  v.  Eslinger.  240.) 

5.  CONVEYANCES  —  RESERVATION  OF  CONTROL  OP 
PROPERTY,— A  condition  iu  a  deed  reserving  to  the  grantors  a 
life  estate,  with  the  absolute  control  of  the  real  estate  the  same 
as  if  no  conveyance  had  been  made,  is  not  inconsistent  with  the 
grant  of  a  remainder  in  fee,  since  such  control  relates  solely  to  the 
use,  enjo3'ment,  and  management  of  the  land,  and  does  not  author- 
ize the  life  tenants  to  impair  the  remainderman's  title  by  another 
conveyances.    (Haines  v.  Weiriek.  251.) 

6.  CONVEYANCES  —  CONSIDERATION  —  PAYMENT  ON  BE- 
COMING  OF  AGE.— Where  the  consideration  for  a  conveyance  of 
land  Is  to  be  paid  to  the  grantor's  grandson  when  he  becomes  of 
age,  such  postponement  is  made  solely  for  the  benefit  of  the  debtor; 
payment  Is  to  made  absolutely,  and  is  not  conditional  on  the  grand- 
son attaining  the  age  of  twenty-one  years.  Hence,  if  he  dies  before 
reaching  such  age,  his  heirs  are  entitled  to  recover  the  amount  at  the 
time  the  grandson  would  have  become  of  age  had  he  lived.  (Haines 
▼.  Welrick,  251.) 

See  Corporations,  17;  Trust,  8, 

DEMURRER. 
Bee  Pleading,  7,  8. 

DEPOSITION. 
EVIDENCE.- DEPOSITIONS  which  are  to  be  read  by  agree- 
-ment  In  one  case  cannot.  In  the  absence  of  agreement  to  that  effect, 
be  read  In  a  subsequent  action  between  the  same  parties  commenced 
after  a  nonsuit  is  suffered  in  the  first  action.  (Acme  Mfg.  Co.  v. 
£eed,882.) 

DIVORCE. 
Bee  Marriage  and  Divorce. 

DOGS. 
See  Animals:  Constitutional  Law,  8,  4 
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EMBEZZLEMENT. 

EMBEZZLEMENT  BY  PUBLIC  OFFICERS— INTBNT.- 
It  Is  not  necessary  to  constitute  the  offense  of  embezzlement  by  a 
public  officer,  under  a  statute  which  makes  it  a  felony  for  him  to 
knowingly  and  unlawfully  appropriate  to  his  own  use,  or  to  the  use 
of  any  other  person,  money  received  by  him  in  his  official  capacity, 
that  there  should  be  an  intent  to  so  appropriate  it  as  "to  forever  ex- 
clude the  rightful  owner  from  its  use  and  possession."  The  inten- 
tion of  such  a  statute  is  to  prevent  any  public  official  from  using 
mon«y  or  property  coming  to  him  in  his  official  capacity  for  any 
other  purpose  than  the  one  for  which  it  came  to  him.  If  he  does 
knowingly  usfe  it,  or  permits  others  to  do  so,  for  other  purposes 
than  the  one  for  which  it  was  intrusted  to  him,  then  he  comes  with- 
in the  provisions  of  the  statute.    (People  v.  Warren,  582.) 

EMINENT   DOMAIN. 

1.  EMINENT  DOMAIN— TAKING  OF  PRIVATE  PROPERTY 
FOR  A  PUBLIC  USE— DAMAGING  IS  A  TAKING.— If  a  railroad 
is  so  constructed  that  it  unreasonably  obstructs  ingress  and  egress 
to  and  from  a  street,  and  its  prudent  operation  causes  smoke,  soot, 
and  cinders  to  be  thrown  in  and  upon  the  property  of  abutting  own- 
ers, the  injury  thus  resulting  is  a  taking  of  private  property  for  a 
public  use,  for  which  compensation  must  be  made.  (Ball  v.  Mays- 
ville  etc.  R.  R.  Co.,  362.) 

2.  EMINENT  DOMAIN— DAMAGE  TO  PROPERTY  BY  RAIL- 
ROAD COMPANY— LIEN  OF  OWNER  UPON  ROAD.-Ifa  railroad 
company  takes  private  property  for  a  public  use  by  so  constructing 
Its  road  in  a  street  as  to  injure  the  property  of  an  abutting  owner,  the 
latter  has  a  lien  upon  the  entire  road  in  the  nature  of  a  vendor's 
lien  to  secure  payment  of  the  damages  thus  resulting  to  him.  Such 
lien  must  exist  on  the  entire  road,  for  the  reason  that  there  cannot 
be  a  sale  of  only  that  part  of  it  which  fronts  on  the  property  with- 
out serious  injury  to  the  owners  of  the  road  and  the  rights  of  the 
public.     (Ball  V.  Maysville  etc.  R.  R.  Co.,  302.) 

3.  EMINENT  DOMAIN— LIEN  OF  JUDGMENT  CREDITORS 
FOR  DAMAGES— PRIORITY  OF.— The  lien  of  creditors,  who  have 
obtained  judgments  for  damages  for  injuries  caused  by  a  railroad's 
taking  of  private  property,  on  a  public  street,  for  a  public  use,  is 
superior  to  the  claims  of  all  others  except  those  of  a  similar  nature. 
It  is,  therefore,  superior  to  any  rights  of  a  purchaser  or  lessee  of 
the  road.     (Ball  v.  Maysville  etc.  R.  R.  Co..  362.) 

4.  INJUNCTION  AGAINST  LESSEE  OF  RAILROAD.— If  prop- 
<'rty  abutting  on  a  street  is  injured  by  the  construction  of  a  railroad 
therein,  and  the  owner  has  obtained  a  judgment  for  damages  there- 
for, he  may,  after  a  return  of  no  property  found,  institute  an  equi- 
table action  in  which  one  claiming  subordinate  rights  in  the  road 
may  be  enjoined  from  using  it,  and  in  which  a  receiver  for  the  com- 
pany's road  and  property  may  be  appointed.  (Ball  v.  Maysville  etc. 
R.  R.  Co.,  .362.) 

5.  JUDGMENT— RIGHT  TO  ENFORCE  IN  EQUITY— WAI- 
VER  OF.— Owners  of  abutting  property,  who  have  been  injured  by 
the  construction  of  a  railroad  in  a  street,  and  who  have  obtained 
judgments  for  damages  therefor  against  the  railroad  company,  do 
not  lose  their  right  to  enforce  the  judgments  in  equity,  or  waive 
their  liens,  because  they  did  not,  at  the  time  of  obtaining  their 
judgments,  also  obtain  personal  judgments,  as  they  might  have 
•done,  against  another  railroad  company  claiming  a  subordinate 
right  in  the  road.     (Ball  v.  Maysville  etc.  R.  B.  Co.,  362.) 
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EQUITABLE  CONVBBSIOM. 
See  Wills,  a 

EQUITY. 
See  MaiTiage  and  Divorce. 

ESTATE  OF  DECEDENT. 
See  Executor  and  Adruinistrator. 

EVIDENCE. 

1.  BVIDBNCB— OBJECl'IONS  TO.— If  a  party  has  seasonably 
objected  to  evidence  of  a  certain  character  by  one  witness,  and  his 
objection  has  been  overruled,  he  is  not  required  to  repeat  his  ob- 
jection when  testimony  of  the  same  kind  is  offered  by  another  wit- 
ness.   (Schierbaum  v.  Schemme,  604.) 

2.  CRIMINAL  TRIAL— EVIDENCE  OF  IDENTITY  OF  DE- 
FENDANT.—Where  the  evidence  as  to  the  identity  of  the  defend- 
ant in  a  criminal  case  Is  more  than  a  scintilla,  it  should  be  received, 
even  though  it  is  little  more  than  shadowy,  and  it  is  for  the  jury  to 
pass  upon  Its  weight.    (State  v.  Costner,  809.) 

3.  EVIDENCE— DECLARATIONS  OF  HUSBAND,  WHEN  NOT 
ADMISSIBLE  AGAINST  WIFE.— Under  a  statute  declaring  that 
neither  a  husband  nor  wife  shall  be  a  witness  against  the  other 
except  In  a  criminal  prosecution,  his  declarations,  after  making  a 
conveyance  to  her,  are  not  admissible  against  her  for  the  puri>ose 
of  showing  that  it  was  fraudulent.  (Cedar  Rapids  Nat  Bank  v. 
Lavery,  325.) 

4.  EVIDENCE— DECLARATIONS  AS  TO  PEDIGREE.— Decla- 
rations of  deceased  members  of  a  family,  made  ante  litem  motam, 
are  received  to  prove  family  relationship,  including  marriages, 
births,  and  deaths,  and  the  facts  necessarily  resulting  from  those 
events.    (Young  v.  Shulenberg,  730.) 

5.  EVIDENCE.— DECLARATIONS  CANNOT  BE  RECEIVED 
AS  EVIDENCE  OP  PEDIGREE  until  it  is  first  shown  by  evidence. 
Independent  of  the  declarations,  that  the  pei-son  who  made  them 
was  a  member  of  the  family,  and  that  he  Is  dead,  incompetent,  or 
beyond  the  jurisdiction  of  the  court,  but  slight  proof  of  the  relation, 
ship  Is  sufilclent.    (Young  v.  Shulenberg,  730.) 

(5.  EVIDENCE  AS  TO  PEDIGREE— RECITALS  IN  DEED.- 
When  there  is  a  recital  by  the  grantor  In  a  deed  over  eighty  yemn 
old  that  a  certain  person  died  Intestate  and  seised  of  the  premises, 
leaving  the  grantor  and  her  cograntors  as  his  widow  and  heire  at 
law,  the  facts  that  the  family  name  was  identical,  that  the  deed  was 
acknowledged  in  a  foreign  country  before  a  minister  of  the  United 
States  thereto,  and  that  the  last  grantee  had  custody  of  the  deeds 
showing  title  in  such  Intestate  by  conveyances  running  back  to,  and 
Including,  the  original  patent,  are,  in  the  absence  of  rebutting  evi- 
dence, sufficient  to  establish  that  the  grantor  and  her  heirs  were 
members  of  the  family,  and  hence  in  a  position  to  speak  on  the  sub- 
ject of  pedigree.    (Young  v.  Shulenberg,  730.) 

7.  EVIDENCE— PRESUMPTIONS— PROOF  OF  PEDIGREE  — 
If  a  deed  over  eighty  years  old,  executed  by  a  resident  of  a  foreign 
country,  contains  recitals  by  the  grantor  as  to  pedigree,  the  pre- 
sumption Is  that  the  grantor  was  of  full  age  at  the  time  of  acknowl- 
edgment, and  It  must  be  assumed.  In  proving  the  grantor's  rela- 
tionship with  the  family  of  the  prior  owner,  that  the  grantor.  If  liv- 
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Ing  at  the  time  of  trial,  was  beyond  the  Jurisdiction  of  the  court. 
as  continuity  of  residence  is  presumed  in  the  absence  of  evidence', 
but,  owing  to  the  long  lapse  of  time,  the  presumption  is  that  the 
grantor  was  not  then  alive.     (Young  v.  Shulent>erg,  730.) 

8.  EVIDENCE  OF  PEDIGREE— PRESUMPTIONS.— CJases  of 
pedigree  are  peculiar,  In  that  they  depend  almost  exclusively  upon 
presumption,  which  is  a  process  of  probable  reasoning  from  facts 
established  or  judicially  noticed;  and  while  presumptions  "should  be 
weighed  with  care  and  applied  with  caution"  In  all  cases,  yet  la 
a  case  involving  a  transaction  which  occurred  nearly  three  genera- 
tions ago,  necessity  may  compel  their  use  to  prevent  a  failure  of 
Justice.    (Young  v.  Shulenberg,  730.) 

9.  EVIDENCE  OF  PEDIGREE— PRESUMPTIONS-AID  OP, 
WHEN  PROPER. — In  an  action  of  trespass  for  entering  upon  the 
lands  of  the  plaintiff  and  cutting  down  and  carrying  away  treea 
therefrom,  where  the  defendant  stands  before  the  court  as  a  nalsed 
trespasser,  unless  he  can  picli  some  flaw  in  the  plaintiff's  title,  and 
where  the  plaintiff,  in  establishing  title,  relies  upon  proof  of  pedi- 
gree, the  difficulty  of  proof  by  the  party  asserting  the  fact  of  re- 
lationship, as  well  as  the  attitude  of  the  party  denying  It,  should 
be  considered  and  the  former  aided  by  resort  to  presumptions,  wbea 
supported  by  strong  reasons,  where  the  latter  makes  no  claim  to- 
the  subject  of  litigation,  but  attempts  to  defend  a  wrong  inflicted 
upon  some  one  by  insisting  that  it  may  not  have  been  the  plaintiff 
whom  he  wronged,  but  some  person  unlsnown.  (Young  v.  Shulen- 
berg, 730.) 

10.  EVIDENCE.— PLEADINGS  IN  ONE  SUIT  are  admissible  in 
evidence  in  another  suit  when  offered  as  admissions  or  declarations 
against  interest,  but  when  such  pleadings  are  not  signed  or  verifled 
by  the  party  himself,  they  can  be  received  only  upon  actual  or  pre- 
sumptive proof  that  the  admissions  which  they  contain  were  either 
made  by  his  direction  or  were  afterward  sanctioned  by  him.  (Pax- 
ton  V.  State,  689.) 

11.  EVIDENCE— BOOK  ENTRIES.— An  oflScer  who  has  held  a 
certain  office  for  a  considerable  time  is  presumably  competent  to 
give  an  opinion  as  to  the  meaning  of  entries  in  boolis  evidencing 
business  transactions  in  his  office.    (Paxton  v.  State,  689.) 

12.  EVIDENCE— MUNICIPAL  ORDINANCES.— In  an  action 
based  on  the  violation  of  a  city  ordinance  it  is  not  necessary,  io 
order  to  introduce  the  ordinance  In  evidence,  to  allege  and  prove 
the  Incorporation  of  the  city,  that  it  has  a  special  charter,  or  the 
class  to  which  it  belongs,  as  the  court  talces  judicial  notice  of  these 
facts.    (Jackson  v.  Kansas  City  etc.  R.  R.  Co.,  650.) 

13.  EVIDENCE— MUNICIPAL  ORDINANCES.— If  a  book,  duly 
labeled,  containing  an  ordinance  upon  which  an  action  Is  based,  is 
produced  by  the  mayor  of  the  city,  who  testifies  that  it  is  the  journal 
of  the  proceedings  of  the  board  of  aldermen,  including  the  city- 
ordinances  as  adopted,  such  book  and  ordinance  are  thereby  ren- 
dered admissible  in  evidence.  (Jackson  v.  Kansas  City  etc.  R.  R». 
Co.,  650.) 

See  Deposition;  False  Imprisonment,  5,  6;  Fraudulent  Conveyance, 

1;  Libel,  7-12. 

EXCEPTIONS. 
See  Appeal,  5,  8. 
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EXECUTION. 

EXECUTIONS-SALES  UNDER— RECORD  OF  LEVY.— A! 
lery  on  land  under  an  execution  Is  not  effectual  against  a  subse- 
quent purchaser  from  the  judgment  debtor,  without  notice  of  such 
levy,  unless  it  is  recorded  as  provided  by  statute,  but  such  unre- 
corded levy,  If  followed  by  a  regular  sale,  as  against  the  judgment 
4lebtor,  conveys  title  to  the  purchaser.    (Swift  v.  Guild,  406.) 

See  Homestead,  6;  Mandamiis. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  JURISDICTION  OF  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATION—COLLATERAL ATTACK.— The  proceedings  of  a 
-county  court  in  matters  of  probate  and  administration  are  not  con- 
■clusive  as  to  the  jurisdiction  of  the  court,  because  such  jurisdiction 
may  be  collaterally  called  in  question  where  the  proper  averments 
are  made.    (Hall  v.  Louisville  etc.  R.  R.  Co.,  358.) 

2.  JURISDICTION  OF  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATION—WANT OF.— When  a  plaintiff,  as  administrator, 
brings  an  action  for  damages  for  the  negligent  killing  of  his  intes- 
tate in  another  state,  and  the  petition  itself  affirmatively  shows 
fjicts  which  would  deprive  a  county  court  of  jurisdiction  to  grant 
administration,  the  question  of  want  of  jurisdiction  in  the  county 
<^ourt  may  be  raised  by  special  demurrer  to  the  petition;  otherwise, 
the  question  should  be  raised  by  plea  to  the  jurisdiction  and  the 
demurrer  be  overruled.    (Hall  v.  Louisville  etc.  R.  R.  Co.,  358.) 

3.  JURISDICTION  OF  COUNTY  COURT  TO  GRANT  ADMIN- 
ISTRATION—NONRESIDENT NEGLIGENTLY  KILLED  IN 
ANOTHER  STATE.— A  county  court  of  Kentucliy  is  not  authorized 
to  appoint  an  administrator  of  a  nonresident,  negligently  killed  In 
Another  state,  for  the  sole  purpose  of  bringing  an  action  in  Ken- 
tucky upon  a  cause  of  action  created  by  the  statutes  of  such  foreign 
state,  although  the  statutes  of  Kentucky  show  legislation  of  a 
kindred  nature.    (Hall  v.  Louisville  etc.  R.  R.  Co..  358.) 

4.  ESTATES  OF  DECEASED  PERSONS— SALE  OF  LAND- 
SUIT  FOR  PURCHASE  PRICE.— The  administrator  of  an  estate 
may  maintain  a  suit  to  recover  the  purchase  price  against  a  pur- 
chaser of  land  belonging  to  the  estate  which  was  sold  at  a  probate 
•ale;  the  special  remedy  given  by  the  probate  law  for  a  resale  of  the 
property  is  not  exclusive.    (Crouse  v.  Peterson,  89.) 

5.  ESTATES  OF  DECEDENTS.— The  property  of  the  estate  of 
a  decedent  is  bound  for  the  payment  of  his  debts  as  far  as  It  will 
*:o.    (Firet  Nat.  Bank  v.  Ludvigsen,  928.) 

6.  EXECUTORS  AND  ADMINISTRATORS— AVOIDANCE  OF 
CHATTEL  MORTGAGE.— The  administrator  of  an  Insolvent  es- 
tate, as  representative  of  the  creditors,  occupies  the  same  position 
as  the  creditors  themselves  In  respect  to  the  avoidance  of  a  void 
chattel  mortgage,  and  is  not  affected  by  the  fact  of  its  validity  as 
agamst  the  decedent.    (First  Nat.  Bank  v.  Ludvigsen,  928.) 

7.  EXECUTORS  AND  ADMINISTRATORS-AVOIDANCE  OP 
CHATTEL  MORTGAGE.— It  is  not  essential  to  an  avoidance  by  an 
administrator  of  a  void  chattel  mortgage  executed  by  his  de- 
cedent that  a  creditor  of  the  estate  should  have  secured  a  lien  by 
Judgment  or  process.    (First  Nat  Bank  v.  Ludvigsen,  928.) 

8.  EXECUTORS  AND  ADMINISTRATORS-AVOIDANCE  OF 
CHATTEL  MORTGAGE.— An  administrator  of  an  insolvent  estate 


Index.  1005 

may  In  replevin  against  him  defend  his  possession  against  a  chat- 
tel mortgage  by  showing  Its  invalidity  as  against  creditors  of  the 
estate.     (First  Nat.  Bank  v.  Ludvigsen,  928.) 

9.  EXECUTORS  AND  ADMINISTRATORS— AVOIDANCE  OP 
CHATTEL  MORTGAGES.— A  statute  authorizing  actions  for  the 
recovery  of  property  by  and  against  administrators  in  all  cases 
where  they  might  have  been  maintained  by  or  against  the  Intestate 
does  not  interfere  vrith  the  rights  of  creditors  nor  affect  the  right 
of  the  administrator  of  an  insolvent  estate  to  recover  or  defend  pos- 
session of  mortgaged  chattels  on  the  ground  of  the  invalidity  of  the 
mortgage  as  against  creditors  of  the  estate.  (J^irst  Nat,  Bank  v. 
Ludvigsen,  928.) 

10.  STATUTES-COLLECTION  OP  CLAIMS  AGAINST  ES- 
TATES OP  DECEDENTS-EXCLUSIVE  REMEDY.-A  statute  giv- 
ing a  remedy  for  the  collection  of  claims  against  the  estates  of 
deceased  persons,  and  fixing  a  time  limit  for  their  presentation  to 
the  court,  furnishes  the  exclusive  remedy  for  the  collection  of  such 
claims.     (Fields  v.  Mundy,  39.) 

11.  LIMITATIONS  OF  ACTIONS— CLAIMS  AGAINST  ES- 
TATES OP  DECEDENTS— NONRESIDENTS— FOREIGN  JUDG- 
MENT.—A  claim  against  the  estate  of  a  deceased  person,  not  pre- 
sented to  the  court  within  the  time  limited  by  the  statute  of  the 
state  for  that  purpose,  is  forever  barred;  and  the  bar  of  the  stat- 
ute covers  all  claims,  whether  belonging  to  residents  or  nonres- 
idents, and  whether  put  in  judgment  in  a  foreign  court  or  in  a 
court  of  this  state,  before  being  filed  in  the  probate  proceedings. 
The  full  faith  and  credit  clause  of  the  federal  constitution  does  not 
apply  to  such  a  case,    (Fields  v.  Mundy,  39.) 

See  Wills,  7-9;  Witness,  1. 

FALSE  IMPRISONMENT. 

1.  FALSE    IMPRISONMENT— ARREST    IN  CIVIL  ACTION.— 

An  action  for  false  imprisonment  will  lie  against  one  who  in  a  civil 
action  secures  the  arrest  of  the  plaintiff  as  his  alleged  debtor,  upon 
an  affidavit  materially  defective  in  respect  to  the  jurisdictional  facts 
required  to  be  stated  to  bring  the  case  within  the  statute  providing 
for  the  arrest.    (Fkumoto  v.  Marsh,  73.) 

2.  FALSE  IMPRISONMENT  —  LIABILITY  OF  POLICE 
JUDGE. — If  a  person  is  arrested  by  a  city  marshal  simply  on  the 
strength  of  a  telegram  from  another  state,  a  police  Judge  has  no 
Jurisdiction  or  authority  to  commit  him  to  Jail,  where  there  Is  no 
charge  against  him  or  warrant  of  any  kind,  and  if  he  does  so  com- 
mit him  without  hearing  any  evidence  of  his  guilt,  he  Is  answer- 
able therefor  in  an  action  of  false  imprisonment,  although  he  may 
not  have  been  actuated  by  improper  or  corrupt  motives.  (Glazar  v» 
Hubbard,  340.) 

3.  FALSE  IMPRISONMENT.— UNJUSTIFIABLE  IMPRISON- 
MENT, without  process,  is  false  Imprisonment  (Bergeron  v.  Pey- 
ton, 33,) 

4.  FALSE  IMPRISONMENT.— IT  IS  NOT  JUSTIFIABLE  to 
arrest  and  detain  a  person  who  has  received  overpayment  on  a  check 
from  a  bank,  merely  to  compel  repayment,  and  not  for  the  purpose 
of  taking  him  before  a  magistrate,  and  It  is,  therefore,  false  im- 
prisonment.   (Bergeron  v.  Peyton,  33.) 

5.  FALSE  IMPRISONMENT— EVIDENCE.— IT  IS  ERROR.  In 
an  action  for  false  imprisonment  to  permit  the  plaintiff  to  testify 
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that  he  to  a  married  man  and  has  a  family,  for  It  Is  calculated  to 
Improperly  increase  the  damages.    (Bergeron  v.  Peyton,  S3.) 

6.  FALSE  IMPRISONMENT— EVIDENCE.— IT  IS  ERROR,  in 
an  action  for  false  imprisonment,  where  the  plaintiff  was  arrested 
and  detained  for  the  sole  purpose  of  compelling  him  to  repay  an 
overpayment  received  from  a  bank  by  him,  to  permit  him  to  prove 
that,  subsequently  to  his  arrest,  the  defendant  commenced  a  civil 
action  against  him  and  garnished  the  chief  of  police,  who  was  sup- 
posed to  have  the  money.    (Bergeron  v.  Peyton,  83.) 

7.  FALSE  IMPRISONMENT— INSTRUCTIONS.— IT  IS  ERROR, 
In  an  action  for  false  imprisonment,  where  the  court  has  limited 
the  recovery  to  compensatory  damages,  and  no  special  damages  are 
alletged,  to  Instruct  the  Jury  to  consider  the  question  of  injury  to 
the  plaintiff's  reputation,  and  assess  such  sum  as  will  fairly  com- 
pensate him  for  "th«  injury,  if  any,  to  his  reputaticHi."  (Bergeron  v. 
Peyton,  83.) 

8.  FALSE  IMPRISONMENT- INSTRUCTIONS.— IT  IS  ERROR, 
In  an  action  for  false  imprisonment,  to  instmct  the  Jury  not  to 
return  a  verdict  for  a  mere  nominal  amount;  that  If  the  plaintiff 
was  falsely  imprisoned,  he  is  "entitled  to  substantial  damages,"  if 
any;  and  that  they  are  the  Judges  of  how  much  tliat  should  be. 
<Bergeron  t.  Peyton,  83.) 

FALSE  PRETENSB. 
See  Conspiracy. 

FIRES. 
See  Negligence,  2;  Railroad,  d-lt. 

FISH  AND  GAME. 
See  Game. 

FORGERY. 

1,  FORGERY- FALSE  POWER  OF  ATTORNBY.-A  defend- 
ant, who  procures  a  power  of  attorney  from  one  Elmer  Geddes, 
signed  and  acl^nowledged  under  the  name  of  E.  Geddes,  with  the 
intent  that  it  shall  represent  and  bind  Edwin  Geddes  who  has  a 
banlc  account  evidenced  by  a  bank-book  in  the  name  of  E.  Geddes, 
is  guilty  of  forgery,  where,  under  the  power  of  attorney,  he  sells 
the  bank  account  with  intent  to  defraud  the  purchaser  and  receives 
a  check  therefor  payable  to  the  order  of  B.  Geddes,  and  indorses 
such  check  in  the  name  of  E.  Geddes,  by  himself  as  attorney  in  fact. 
(People  V.  Rushing,  141.) 

2.  FORGERY— SIGNING  ONE'S  OWN  NAME.— A  man  may  be 
guilty  of  forgery  by  making  a  false  instrument  in  his  own  name. 
If  the  name  was  placed  thereon  with  the  fraudulent  intent  of  mak- 
ing the  instrument  appear  to  bind  another,  and  of  making  the  writ* 
Uxg  purport  to  be  the  writing  of  anotlier.    (People  v.  Rushing,  141.) 

FRANCHISE. 
See  Corporations.  9.  l(k 

FRAUD. 

1.  FRAUD  —  FALSE  REPRESENTATIONS  —  QUESTION  OF 
IjAW. — The  queHtlon  whetlier  or  not  a  false  representation  is  ma- 
terial, no  rnatt^  whether  it  Is  relied  upon  by  a  plaintiff  to  sup- 
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port  an  action  of  deceit,  or  by  a  defendant  to  avoid  a  contract,  be- 
cause of  deceit,  is  one  of  law  for  the  court,  and  not  of  fact  for  the 
Jury.    (Greenleaf  v.  Gerald,  377.) 

2.  FRAUI>— FALSE  REPRESENTATIONS  AS  GROUND  FOR 
AVOIDING  CONTRACT.— If  an  agent  of  a  publisher  obtains  a 
subscription  for  a  biographical  worlt  to  be  published,  and  falsely 
represents  to  the  flub8cril>M'  at  the  time  that  only  three  other  resi- 
dents of  the  town  In  which  the  subscrit>er  lives  will  be  solicited 
to  become  subscribers  for  such  worlt  and  to  have  their  biographies 
and  portraits  published  therein,  and  that  the  portraits  and  slietchee 
of  only  three  hundred  persons  in  all  will  be  published  therein,  such 
misrepresentations  are  material  and  grounds  for  avoiding  the  con- 
tract of  subscription  Induced  thereby.    (Greenleaf  y.  Gerald,  877.) 

See  Homestead,  3. 

FRAUDULENT  CONVEYANCE. 

1.  FRAUDULENT  CONVEYANCES  —  EVIDENCE.  —  DECLA- 
fiATIONS  AND  ADMISSIONS  of  a  grantor  made  after  a  con- 
veyance are  not  admissible  against  the  grantee  In  an  action  to  set 
fteide  the  conveyance  as  fraudulent  (Cedar  Rapids  Nat.  Bank  v. 
Lavery,  325.) 

2.  FRAUDULENT  CONVEYANCES-HUSBAND  AND  WIFE- 
DECLARATIONS  AS  EVIDENCE.- In  an  action  to  set  aside  a  con- 
veyance of  real  estate  from  husband  to  wife  as  in  fraud  of  his 
■creditors,  his  declarations,  oral  and  written,  made  before  the  in- 
debtedness was  incurred,  that  he  had  used  his  wife's  money  In 
purchasing  the  property  conveyed,  and  that  he  held  the  title  there- 
to in  trust  for  her,  are  admissible  in  evidence  In  her  favor,  when 
he  is  dead,  and  there  is  no  motive  for  falsifying  the  facts.  (German 
Ins.  Co.  v.  Bartlett,  172.) 

See  Oonfllct  of  Laws,  8;  Pleading,  8;  PeosloB. 

FRIGHT. 

See  Damages,  10. 

FUGITIVE  FROM  JUSTIOa 
See  Arrest,  8. 

GAMBLING  CONTRACT. 
See  Negotiable  Instrument,  fll 

GAME. 

FISH  AND  GAME— POWER  OF  STATE  OVBB.— The  flsh 

and  wild  game  in  a  state  belong  to  the  people  thereof  In  their 
sovereign  capacity,  and  they  may  either  i>ermlt  or  prohibit  their 
talking.  If  the  state  permits  the  talking  of  fish  and  game,  it  has 
full  authority  to  regulate  such  talcing,  and  may  impose  such  con- 
ditions, restrictions,  and  limitations  as  it  deems  needful  or  proper. 
(State  T.  Snowman,  880.) 

GIFT. 

GIFTS— DELIVERY.— To  constitute  a  gift  there  must  be  a 
delivery  to  the  donee  or  an  express  declaration  of  trust  In  his  favor. 
(GetcheU  v.  Biddefbrd  Sav.  Banli,  408.) 

See  Insurance,  6;  Husband  and  Wife,  1,  2. 
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GUARANTY. 

1.  GUARANTY— NOTICE  OF  ACCEPTANCE.— A  gnarantor  of  ft 
future  credit  or  advance  is  entitled  to  notice  from  the  party  giv- 
ing the  credit  of  his  acceptance  of  the  guaranty,  unless  the  agree- 
ment to  accept  Is  contemporaneous  with  it.  Without  such  notice 
there  is  no  contract.    (Acme  Manufacturing  Co.  v.  Reed,  832.) 

2.  GUARANTY— NOTICE  OF  ACCEPTANCE.— A  guarantor  of 
the  payment  of  an  order  for  goods  is  not  liable  to  the  guarantee 
without  notice  of  his  acceptance  of  the  order,  although  the  latter 
contains  a  stipulation  that  it  shall  be  considered  as  accepted  unless 
notice  to  the  contrary  is  given  within  a  specified  time.  In  such  case 
acceptance  of  the  order  by  silence  is  not  notice  to  the  guarantor  of 
the  acceptance  of  the  guaranty.  (Acme  Manufacturing  Co.  v.  Reed, 
8320 

See  Suretyship. 

GUARDIAN  AND  WARD. 

1.  GUARDIAN  AND  WARD— LIABILITY  OP  SURBTIBS.- 
Sureties  of  a  curator  are  liable  only  for  money  or  property  that  ac- 
tually came  into  his  hands  during  the  term  covered  by  the  bond 
on  which  they  are  sureties,  and  the  mere  statements  of  the  curator 
in  his  settlements  that  the  money  or  property  was  In  his  hands  are 
presumptive  evidence  only,  and  not  conclusive  on  the  sureties  that 
Kuch  was  the  fact    (State  v.  Elliott,  643.) 

2.  GUARDIAN  AND  WARD— LIABILITY  OF  SURETIES- 
CONVERSION  OF  TRUST  FUNDS.— If  a  curator  deposits  the  funds 
of  his  ward  in  bank  In  his  own  name  and  mingles  them  with  his 
own,  this  Instantly  constitutes  a  conversion  of  such  funds,  for  which 
his  sureties  for  that  period  are  liable  as  against  his  sureties  upon 
a  subsequent  bond  who  prove  a  misappropriation  of  the  trust  funds 
before  their  bond  was  given,  and  that  no  trust  funds  actually  came 
Into  the  curator's  hands  during  the  period  for  which  they  were  lia- 
ble for  his  acts,  notwithstanding  his  statements  made  in  bla  settl»> 
inents  to  the  contrary.    (State  v.  Elliott,  643.) 

GUIDES. 

See  Constitutional  Law,  % 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS  IS  A  PROPER  remedy  to  restore  a  person 
to  his  freedom  of  which  he  has  been  improperly  and  illegally  de- 
torived  for  an  act  which  is  not  in  contravention  of  any  existing 
jTaw,  or  If  the  statute  under  which  he  is  held  is  unconstitutionaL 
*Ex  parte  Neet,  638.) 

2.  HABEAS  CORPUS-SUNDAY— BASEBALL.— Habeas  corpus 
Is  the  proper  remedy  for  obtaining  the  discharge  of  a  person  illegally 
Imprisoned  and  held  for  playing  baseball  on  Sunday.  (Six  iMrte 
■Neet,  63&) 

HOMESTEAD. 

1.  HOMESTEADS— ACKNOWLEDGMENT  OP   MORTQAQli.— 

The  homestead  of  a  married  person  cannot  be  encumbered  by  a 
mortgage  not  acltnowledged  by  both  husband  and  wife.  (Council 
Bluffs  Sav.  Bank  v.  Smith,  669.) 

2.  HOMESTEAD  -  COMMUNITY  PROPERTY  —  MORTQAGB 
TO  HUSBAND.— Under  a  statute  forbidding  the  mortgage  of  com- 
munity property  upon  which  a  homestead  has  been  declared  unless 
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Buch  mortgage  Is  executed  by  both  husband  and  wife,  a  mortgage 
of  such  property  signed  by  the  wife  alone  to  her  husband,  to  secure 
an  indebtedness  from  her  to  him,  is  void  even  in  the  hands  of  an 
assignee.    (Freiermuth  v.  Steigleman,  138.) 

3.  HOMESTEAD  —  MORTGAGE  BY  WIFE  —  ESTOPPEL.— A. 
wife,  who  has  executed  a  mortgage  to  her  husband  on  community 
property  upon  which  a  homestead  has  been  declared,  is  not  estopped 
from  denying  the  validity  of  such  mortgage  In  the  hands  of  an  as- 
signee, who  had  constructive  notice  of  the  homestead,  and  actual 
notice  that  the  mortgage  was  executed  by  the  wife  alone.  (Freier- 
muth V.  Steigleman,  138.) 

4.  HOMESTEAD-JUDGMENT  LIEN— PRIORITY.-Where  the 
bead  of  a  family,  against  whom  exists  a  judgment  of  a  court  of 
record,  purchases  land,  hfs  homestead  right  attaches  at  the  same 
time  the  lien  of  the  judgment  does,  but  Is  superior  to  it  (Maplea 
V.  Rawlins,  903.) 

.5.  HOMESTEAD— FRAUD  ON  CREDITORS— WIFE'S  MONEY. 
The  purchase  of  land  as  a  homestead  by  a  debtor,  with  money 
furnished  by  his  wife  and  sons,  is  not  a  fraud  upon  his  creditors. 
(Maples  V.  Rawlins,  903.) 

6.  HOMESTEAD— EXECUTION.— A  judgment  debtor  who  has 
acquired  an  additional  interest  in  real  property  after  execution  has 
been  levied  is  not  thereby  deprived  of  his  homestead  exemption,  and 
such  acquisition  is  not  a  fraud  on  the  creditor's  rights,  even  though 
by  dociteting  his  judgment  the  creditor  has  acquired  a  lien  upon  the 
land.    (Wright  v.  Bond,  781.) 

See  Contract,  9;  Mechanic's  Lien,  2,  i. 

HOMICIDE. 

1.  HOMICIDE— INDICTMENT— CAUSE  OF  DEATH.  -Wher«- 
the  evidence  before  a  grand  jury  points  clearly  to  the  commission 
of  a  murder  by  the  accused,  but  from  such  evidence  they  are  In 
doubt  as  to  the  cause  of  death,  a  ooutit  of  the  indictment  may  be 
framed  alleging  that  the  death  was  caused  In  some  manner,  to  them 
UDlinown.     (Waggoner  v.  State,  237.) 

2.  HOMICIDE— INDICTMENT—  ALLEGING  ASSAULT.— In  an> 
Indictment  for  murder,  It  Is  unnecessary  to  charge,  In  formal  and 
express  terms,  an  assault  or  an  assault  and  battery.  (Waggonor  t. 
State,  237.) 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— GIFTS— DELIVBBY.—If  a  husband 
with  his  own  money  buys  corporate  stock  and  has  the  certificates 
made  out  In  the  name  of  his  wife,  but  holds  them  without  deliv- 
ery to  her,  or  expressly  declaring  a  trust  in  her  favor,  the  title  to 
tliL'  stocic  does  not  vest  in  her.  (Gretchell  v.  Blddeford  Sav.  Bank.. 
408.) 

2.  HUSBAND  AND  WIFE— GIFTS-DELIVERY.— If  a  husband: 
deposits  his  own  money  in  bank  In  the  name  of  his  wife,  without 
delivering  the  bank-book  to  her,  or  expressly  declaring  a  trust  in 
her  favor,  such  money  does  not  vest  In  her.  (Getchell  v.  Blddeford 
Sav.  Bank,  408.) 

3.  HUSBAND  AND  WIFE— RIGHT  TO  PREFER  WIFE  AS 
CREDITOR.— A  husband  has  a  right  to  prefer  his  wife  to  his  other 
creditors,  provided  the  preference  is  based  upon  a  valuable  con- 
sideration and  Is  made  in  good  faith.  (German  Ins.  Oo,  T.  Bartlett, 
172.) 

Am.  St.  Rep..  Vol.  LXXX-64 
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i,  HUSBAND  AND  WIFE— RIGUT  TO  PREFER  WIFE  AS 
CjREDITOR— ESTOPPEL  AGAINST  WIFEfc.— A  wif^  who  secure* 
t^  l^S»A  title  to  property,  of  w^ich  she  is  th,^  equit«^^>le  owner, 
before  creditors  of  her  husband  reduce  theii^  claims  to  judgment, 
ia  not  estopped  to  assert  title  against  them  by  reason  of  her  not 
recording  a  decl:?,ration  of  trust  as  soon  a^,  sh^  received  i^  from 
her  husband,  and  np^  recording  her  deed  from  h^r  husba,nd  as 
soon  as  she  received  It,  when  it  does  not  a,ppear  that  she,  In  any 
way,  misled  such  creditors,  or  withheld  s.uph  instfum^ts  from 
record  by  reason  o,]f  any  agreemeot  with  her  hu^hsai^(3(.  (Gernj^n  Ins. 
CJo.  V.  Bartlett,  172.) 

5,  HUSIiAND  AND.  WIFE— ALIENATION  OF  AFFECTION 
BY  PAlll^NTS.— WhUft  a  parent  may  not,  wit;^i,  hosti;^,  wicked,  or 
nj[;^li(?iou8  intend  br^al^  up  the  inarital  relations  between  his 
d.9Ugh,t;ef  a^d  her  husband,  simply  because  he  is  dispj^ased  with  the 
marriage,  or  because  It  is  against  his  will,  or  becau??  he  wishes 
t^,9  marriage  relation  to  continue  no  longer,  yet  he  may  advise  his 
daughter  In  good  faith  and  for  her  good  to  leave  her  husband,  if 
the  father,  on  reasonable  grounds,  believes  that  the  further  con- 
tinuance of  the  marriage  relation  tends  to  Injure  her  health,  or  to 
destroy  her  peace  of  mind,  so  that  she  would  be  justified  in  leav- 
ing her  husband.  In  such  case,  a  parent  may  persuade  his  daugh- 
ter, and  use  all  proper  and  reasonable  arguments,  but  the  motive 
and  the  means  employed  are  always  to  be  considered.  It  may  be 
Hhown  that  the  parent  acted  upon  mistalcen  premises  or  upon  falsa 
lBjfor«iation,  or  his  advice  and  Interference  may  have  been  unfor- 
tunate, still  If  he  acted  In  good  faith  and  for  the  daughter's  good, 
upon  reasonable  ground^  of  belief,  he  is  not  liable  to  the  husband. 
<Oakman  v.  Belden,  396.) 

6.  HUSBAND  AND  WIFE- ALIENATION  OF  AFFECTION 
BY  PARENTS.— In  an  action  to  recover  for  the  alienation  of  a 
wife's  nflfection,  an  Instruction  that  If  the  separation  of  plaintiff's 
wife  from  him  was  the  result  of  the  active  Interf-erence  of  her 
parents,  either  by  threats,  persuasion,  or  argument,  then  they  are 
liable.  Is  erroneous,  as  It  places  upon  such  parents  a  much  more 
{aievous-  burden  than  they  are  compelled  to  bear  in  order  to  jus- 
tify their  action.    (Oakman  v.  Belden,  396.) 

See  Homestead,  2-5;  Fraudulent  Conveyance,  2;  Evidence,  8;  Pen- 
sion, 2. 

INDICTMENT, 

1.  II^DICTM^NT.  WHEN  CHARGES  BUT  ONE  OFFENSB.— 
A^  IN'piCTMENT  which  charges  the  defendant*  with  making  a 
Jc|i9t  and  unlawful  attempt  to  dispose  of  a  dead  human  body  for 
proflt  charges  but  one  offense,  notwithstanding  it  states  a  failure 
to  bury  the  body  and  a  conspiracy  not  to  bury  it,  sinp^  these  state- 
ments are  in  the  nature  of  a  description  or  inducement,  a  mere  nar- 
rative of  the  fact§  leading  up  to  the  ma'va,  olCen^.  (Thompson  r. 
State,  875.) 

2.  CRIMINAL  LAW.— AN  INDICTMENT  CHARGING  BUT 
ONH  0?FENSB,  and  closely  following  thie  language  of  the  stat- 
ute claimed  to  be  violated,  so  that  the  offense  charged  and  the 
statute  under  which  the  indictment  is  found  can  be  clearly  Iden- 
tided  and  understood,  Is  neither  insufficient  in  law  nor  bad  for 
dupUcity.    (State  v.  Snowman,  380.) 

See  Homicide. 
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INJUNCTION. 

INJtTNCTIONS^USE  OF  LABEL.— The  use  of  the  name  and 
likeness  of  a  deceased  person  as  a  label  for  a  certain  brand  of 
cigars  named  after  him  cannot  be  restrained  by  injunction,  so  long 
«8  they  do  not  constitute  a  libel.    (Atkinson  v.  Doh«rty,  507.) 

See  Eminent  Domain,  4 

INSTRUCTION. 

1.  TRIAL-INSTRUCTIONS^EVIDENOE.-The  Jury  should  be 
Instructed  to  draw  their  conclusions  from  the  evidence  alone,  and  It 
Is  error  not  to  so  instruct,  but  it  is  a  nondirection  and  not  a  mi»- 
directlon,  and  if  a  party  desires  an  instruction  on  this  point,  he 
must  present  it,  and  request  that  It  be  given.  Otherwise,  there  is 
no  ground  for  a  reversal  of  the  judgment.    (Burr  v.  MeCallum,  67T.) 

2.  TRIAL— CRIMINAL.— AN  INSTRUCTION  that  "where  the 
«vidence  Is  entirely  circumstantial,  yet  It  Is  not  only  consistent  with 
tbe  guilt  of  the  defendant,  but  inconsistent  with  any  other  rational 
conclusion,  the  law  makes  it  the  duty  of  the  jury  to  convict,  not- 
withstanding such  evidence  may  not  be  as  satisfactory  to  their 
minds  as  the  direct  testimony  of  credible  eyewitnesses  would  have 
been,"  while  open  to  criticism,  is  correeted  by  a  special  insti-uctioa 
"that  every  fact  essential  to  sustain  the  hypothesis  of  guilt  and  to 
exclude  the  hypothesis  of  Innocence  must  be  fully  proved."  (Peo- 
ple V.  Rushing,  141.) 

3  CRIMINAL  LAW— TRIAL-INSTRUCTIONS.-If  a  person 
Is  charged  in  an  Indictment  with  having  been  unlawfully  engaged 
in  the  business  of  acting  as  a  guide,  the  question  whether  he  was 
so  engaged  is  exclusively  for  the  jury.  A  single  act  of  guiding, 
with  proof  of  other  circumstances,  may  satisfy  them  of  the  truth 
of  the  charge,  while  proof  of  two  or  more  acts  of  guldtng,  with 
■other  facts,  might  fail  to  satisfy  them.  Hence  an  instruction  that 
If  a  person  acta  as  guide  one  or  more  times,  not  being  licensed  as 
required  by  statute,  he  is  guilty,  is  erroneous  and  i^und  for  re- 
versaL    (State  v.  Snowman,  380.) 

INSURANCE. 

1.  INSURANCK-AOCIDBNTS— AMPUTATION  OF  "LIMB"— 
MEANING  OF. — If  a  member  of  a  mutual  benefit  association  is  in- 
sured against  an  injury  which  alone  shall  cause  the  "amputation  of 
a  limb  [whole  hand  or  foot],"  the  injury  Insured  against  Is  not  the 
amput-ation  or  "loss"  of  a  hand  or  foot,  but  the  amputation  of  a 
"limb,"  not  necessarily  a  whole  arm  or  leg,  but  any  amputation  of 
a  limb  which  shall  include  a  whole  hand  or  a  whole  foot  (Fuller 
V.  Locomotive  Engineers'  etc.  Assn.,  598.) 

2.  INSURANCE  —  ACCIDENTS  —  AMPUTATION  OF  PART 
ONLY  OF  A  FOOT— NO  RECOVERY.— A  member  of  a  mutual 
benefit  association,  insured  therein  against  an  injury  which  shall 
cause  the  "amputation  of  a  limb  [whole  hand  or  foot],"  cannot  re- 
cover where  a  part  only  of  a  foot  is  amputated.  (Fuller  v.  Loco- 
motive Engineers'  etc.  Assn.,  598.) 

3.  INSURANCB-LIFE— UNCONSCIOUS  MISREPRESENTA- 
TIONS.—In  the  absence  of  explicit,  unequivocal  stipulations,  re- 
quiring such  an  interpretation,  it  cannot  be  Inferred  that  the  in- 
sured took,  or  the  insurer  issued,  a  life  insurance  policy  with  the  dis- 
tinct understanding  that  it  should  be  void  if  any  statements  made  in 
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the  medical  examination  should  be  false,  whether  the  Insured  was 
conscious  of  the  falsity  thereof  or  not  (Globe  Mut  Life  Ins.  Assn. 
V.  Wagner,  169.) 

4.  INSURANCE  —  LIFE  —  REPRESENTATIONS  NOT  WAR- 
RANTY.—A  statement  in  a  medical  examination  by  an  applicant 
for  life  insurance  tliat  none  of  his  brothers  are  dead  is  a  represen- 
tation and  not  a  warranty,  and  if  proved  to  be  false,  does  not 
vitiate  the  policy,  in  the  absence  of  proof  of  fraud  or  intentional 
misstatement  on  the  part  of  the  insured.  (Globe  Mut.  Life  Ins. 
Assn.  V.  Wagner,  169.) 

5.  INSURANCE— LIFE— PAID-UP  POLICY  IN  PROPORTION 
TO  PREMIUMS.— A  person  whose  life  has  been  insured  is  entitled 
to  a  judgment  for  a  nonparticipating  paid-up  policy,  where  the 
original  policy  distinctly  provides  that  the  insured  shall  be  entitled 
to  such  a  paid-up  policy,  in  proportion  to  the  premiums  paid,  after 
having  made  three  annual  payments,  if  he  surrenders  the  original 
policy  before  default,  or  within  six  months  after  default  In  the 
payment  of  premiums,  although  he  fails  to  surrender  the  original 
policy  within  six  months  after  default,  and  to  demand  the  issuing 
of  the  other  within  that  time.    (Mutual  Life  Ins.  Co.  v.  Jarboe,  3-13.) 

6.  A  PAROL  GIFT  OF  A  LIFE  INSURANCE  POLICY  may  be 
made  by  a  physical  delivery  of  the  policy  to  the  donee,  without  a 
wiitten  assignment  thereof.    (Hani  v.  Germania  Life  Ins.  Co.,  819.) 

7.  BENEFIT  SOCIETIES— PLACE  OF  CONTRACT.— Where  a 
policy  of  insurance,  issued  by  a  benefit  society  chartered  in  one 
state.  Is  delivered  to  the  insured  by  the  society's  agent  in  another 
state,  and  the  assessments  and  dues  are  to  be  paid  to.  and  the 
claim  of  the  beneficiary  is  to  be  paid  by,  such  agent,  the  contract 
is  made  and  to  be  performed  in  the  latter  state,  and  the  rights  of 
the  parties  are  to  be  determined  by  the  law  of  such  state.  (Ex- 
pressman's Mut.  Ben.  Assn.  v.  Hurlock,  470.) 

8.  BENEFIT  SOCIETIES— DEATH  OF  BENEFICIARY  BE- 
FORE INSURED— WHO  ENTITLED  TO  FUND.— The  adminis- 
trator of  the  beneficiary  named  in  a  policy  of  insurance  issued  by  a 
mutual  benefit  society  is  entitled  to  recover  the  amount  of  such 
policy  as  against  the  executrix  of  the  insured  member  of  the 
society,  even  though  such  beneficiary  died  before  the  insured,  where 
the  insured  member  had  made  no  appointment  of  a  new  beneficiary 
before  his  death.    (Expressman's  Mut.  Ben.  Assn.  v.  Hurlocli,  470.) 

9.  INSURANCE— UNKNOWN  BREACH  OF  CONDITIONS- 
WAIVER  OF.— It  is  possible  to  waive  an  unlcnown  breach  of  the 
conditions  of  a  contract  of  insurance  equally  with  one  that  is  known, 
when  the  failure  of  knowledge  is  due  to  the  fault  of  the  party  on 
whom  it  is  sought  to  impose  the  waiver.    (Skinner  v.  Norman,  776.) 

10.  INSURANCE— WAIVER  OF  RIGHTS— KNOWLEDGE  OF 
FACTS.— One  will  not  be  held  to  have  waived  his  rights  under  an 
insurance  contract,  unless  it  is  shown  that  he  has  acted  with  a  full 
knowledge  of  the  facts,  or  that  it  was  his  bounden  duty  to  know 
them.     (Skinner  v.  Norman,  776.) 

11.  INSURANCE— FIRE— ENCUMBRANCE— KNOWLEDGE  OF 
AND  WAIVER  OF  CONDITION  AS  TO.— If  negotiations  for  in- 
surance upon  a  steamboat,  encuml>ered  by  a  chattel  mortgage,  are 
made  between  a  representative  of  the  owner  and  the  agent  of  the 
insurance  company,  and  the  owner's  representative,  upon  being 
nsked  if  there  are  any  claims  against  the  boat,  answers  that  he 
knows  of  none,  but  that  if  there  are  any,  the  insurance  agent  can 
tind  out  by  Inquiry  of  the  owner,  which  inquiry  the  agent  promises- 
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to  make,  but  fails  to  do  so,  and  the  policy  Is  subsequently  Issued 
■uithout  any  reference  to  the  chattel  mortgage,  which  Is  not  indorsed 
thereon  or  added  thereto  as  required  by  one  of  its  conditions,  it  is 
no  defense  to  an  action  upon  the  policy  for  a  loss  that  the  chattel 
mortgage  was  not  indorsed  thereon  or  added  thereto,  for  the  defend- 
ant should  not  be  allowed  to  plead  ignorance  of  a  fact  as  to  which 
It  agreed  to  obtain  knowledge.  The  lack  of  inquiry  of  the  owner 
as  to  encumbrances  made  that  question  Immaterial,  and  having  Is- 
■STied  the  policy  without  it.  It  was  a  waiver  of  the  condition  requiring 
such  indorsement.     (Skinner  v.  Norman,  776.) 

12.  INSURANCE— NOTICE  OF  FORFEITURE.— Notice  to  the 
insured  by  the  insurer,  who  has  issued  two  policies  to  tlie  former, 
«tating  the  aggregate  amount  required  to  pay  customary  short  rates 
«nd  expenses.  In  order  to  cancel  both  policies,  and  the  amount  of 
premium  due  under  a  note  given  for  unpaid  premiums  on  both 
policies,  but  not  stating  the  amount  required  on  each  policy  sepa- 
rately, is  Insufficient  to  forfeit  or  suspend  one  of  the  policies  alone 
for  nonpayment  under  such  uotioe.    (Bom  v.  Home  Ins.  Co..  300.) 

13.  INSURANCE— MORTGAGE  CLAUSE— FORFEITURE.— A 
policy  Insuring  both  real  and  personal  property,  and  providing  that 
If  "the  property"  shall  thereafter  become  mortgaged  the  policy 
shall  be  void,  must  be  regarded  as  treating  "the  property"  insured 
as  a  whole,  since  it  does  not  provide  a  forfeiture  for  mortgaging 
"any  of  the  property."  and  consequently  mortgaging  the  personal 
property  does  not  forfeit  or  avoid  the  policy.  (Bom  v.  Home  Ins, 
Co.,  300.) 

14.  INSURANCEJ-REVIVAL  OF  POLICY  AFTER  FORFEIT- 
URE.— If  a  policy  of  insurance  provides  that  it  shall  become  for- 
feited if  the  property  Is  thereafter  mortgaged  without  the  consent 
of  the  company,  the  fact  that  the  property  is  so  mortgaged  does  not 
avoid  the  policy,  provided  the  mortgage  is  paid  off  and  satisfied 
prior  to  the  loss,  as  such  payment  operates  to  restore  the  property 
to  the  protection  of  the  policy.    (Born  v.  Home  Ins.  Co.,  300.) 

15.  INSURANCE— FALSE  REPRESENTATIONS— WAIVER.— 
If  a  tenant  by  the  entirety  procures  insurance  on  a  building  on  the 
land,  stating  in  his  application  that  he  holds  the  title  by  "deed." 
and  receives  a  policy  conditioned  that  it  shall  be  void,  "if  the  in- 
terest of  the  Insured  be  other  than  unconditional  and  sole  owner- 
ship, or  If  the  subject  of  Insurance  be  a  building  on  ground  not 
owned  by  the  Insured,  In  fee  simple,  he  Is  entitled  to  recover  if 
iiot  guilty  of  willful  misrepresentation,  on  the  ground  that  such  ap- 
plication is  sufficient  to  put  the  Insurer  on  Inquiry  as  to  the  nature 
of  the  insured  title,  and  that  by  Issuing  the  policy  without  Inquiry 
the  conditions  in  the  poRcy  is  waived.  (Clawson  v.  Citizens'  etc. 
Ins.  Co.,  538.) 

16.  INSURANCE-INSURABLE  INTEREST.-An  estate  by  en- 
tirety is  an  Insurable  interest  in  the  whole  premises.  (Clawson  v. 
TDltizens'  etc.  Ins.  Co.,  538.) 

17.  INSURANCE— SUBROGATION.— Contracts  of  marine  and 
iflre  Insurance  are  essentially  contracts  of  Indemnity,  and  if  the 
insured  recovers  the  amount  of  his  loss  from  any  source,  the  In- 
•iurer  may  recover  from  him  pro  tanto,  and  this  right  Is  called 
the  subrogation  of  the  insurer  into  the  rights  of  the  Insured.  (Pack- 
iiam  V.  German  Fire  Ins.  Co.,  461.) 

18.  INSURANCE-SUBROGATION-TORT  OP  THIRD  PARTY 
—RELEASE  BY  INSURED.— If  a  loss  under  a  policy  of  Insurance 
Is  occasioned  bv  the  wrongful  act  of  a  third  party,  the  Insurer  oc- 
cupies the  position  of  a  mere  surety  and  the  wrongdoer  that  of  » 
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principal  flebtot.  Rfttiee,  If  the  a*sured  by  his  own  act  absolutely 
nnd  without  reservation  releases  the  wr-ougdoer,  he  thereby  dis- 
charges the  Inisurer  to  the  full  extent  to  which  he  has  xJefeated  the 
Insurer's  remedy  over  by  right  of  subrogation.  (Packham  v.  Ger- 
man Plre  Ins.  Co.,  461.) 

19.  INSURANCE— SUtT  AGAINST  WRONGDOER— RELEASE, 
An  Insured  has  but  one  cause  of  action  against  a  third  party  for 
the  wrongful  destruction  of  his  property  by  fire,  and  when,  in  a 
iult  to  recover  for  the  entire  loss,  the  loss  on  a  certain  part  of 
the  property  is  excluded  in  the  assessment  of  damages,  his  right 
of  action  therefor  is  effectually  released.  (Packham  v.  German  Fire 
Ins.  Co.,  401.) 

20.  INSURANCE  —  SUBROGATION  —  DESTRUCTION  OF 
RIGHT.— The  right  of  subrogation  is  derivative  and  comes  from 
the  insured,  and  can  only  be  enforced  in  his  right  Hence,  where 
the  loss  under  an  insurance  policy  is  caused  solely  by  the  wrong- 
ful act  of  a  third  party,  a  recovery  by  the  insured  against  such 
third  party  for  the  entire  loss  destroys  the  insurer's  right  of  sub- 
rogation.   (Packham  r.  German  Fire  Ins.  Co.,  461.) 

21.  INSURANCE  —  SUBROGATION  —  DESTRUCTION  OP 
RIGHT— ACTION  AGAI^^ST  INSURER.— Where  m  insured  before 
suit  brought  by  him  against  the  insurer,  or  at  the  time  of  filing  his 
plea  therein,  has  by  a  release  of  all  right  of  action  against  the 
wrongdoer,  destroyed  the  insurer's  right  of  subrogation,  he  has 
also  destroyed  his  own  right  of  action  against  the  insurer.  (Pack- 
ham V.  German  Fire  Ins.  Co.,  461.) 

22.  INSURANCE— SUBROG.ATION— PLEADING.— In  an  action 
on  an  Insurance  policy,  which  provides  for  the  assignment  of  the 
right  of  the  Insured  upon  payment  of  the  loss  by  the  insurer,  while 
ordinarily  the  Insurer  must  plead  payment  or  a  tender  as  a  condi- 
tion precedent  to  subrogation,  yet  this  is  not  required  where  the 
Insured  has  destroyed  the  Insurer's  right  of  subrogation  by  a  re- 
lease of  all  right  of  action  against  the  wrongdoer,  since  in  such 
case  the  Insured  possesses  no  right  which  he  could  assign.  (Pack- 
ham V.  German  Fire  Ins.  Co.,  461.) 

23.  INSURANCE— SUBROGATION.— AN  ADJUSTER  of  an  In- 
surance company  has  no  power  to  consent  to  the  extinguishment  of 
the  insurer's  right  of  Subrogation.  (Packham  v.  German  Fire  Ins. 
Co.,  461.) 

24.  INSURANCE— WAIVER  OP  PROOF  OF  LOSS.— A  provision 
in  a  fire  insurance  policy  that  no  officer  or  agent  of  the  insurer 
shall  have  power  to  waive  any  condition  therein  unless  such  waiver 
Is  attached  to  the  policy  and  approved  by  the  secretary  of  the  in- 
surer, does  not  prohibit  such  secretary  from  otherwise  waiving  the 
furnishing  of  proofs  of  loss  by  the  insured.  (Washbum-Halligan 
Co.  V.  Merchants'  etc.  Ins.  Co.,  311.) 

25.  INSURANCE— WAIVER  OF  PROOF  OF  LOSS.— If  the  sec- 
retary of  the  insurer  writes  to  the  insured  informing  him  that  as 
soon  as  his  proof  of  loss  is  made  out  by  another  insurer,  liable  on 
a  concurrent  policy,  he  will  make  out  proof  of  loss  and  send  It 
to  the  insured  to  be  signed,  and  subsequently  requests  a  statement 
from  the  insured  as  to  the  Items  and  values  of  loss  as  adjusted  by 
Buch  otlier  insurer  from  which  to  make  up  proof  of  loss,  and  such 
utatement  Is  promptly  furnished,  subsequently  to  which  he  denies 
all  liability  for  the  loss,  without  withdrawing  his  offer  to  furnish 
proof  of  loss,  he  thereby,  waives  a  condition  in  the  policy  requlring^ 
the  Insured  to  furnish  proof  of  loss.  (Washburu-Halllgan  Co.  v.. 
Merchants'  etc.  Ins.  Co.,  311.) 
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28.  tNStTRA!^6fe.-C0NCtJRRENT  if^StJRAXCE  ineiirift  any  In- 
surance ninnlng  with  that  of  the  defehdant  Insurer  and  shnrinjr  lt» 
risk,  and  Includes  policies  covering,  not  only  a  part  of  defendaiit's 
risk,  but  all  of  It  and  more.  "Other  concurt-ent  Insurance  t>er- 
mitled,"  In  the  absence  of  any  limitation  In  amount,  should  not  be 
construed  to  require  the  later  policies  to  exactly  cottcitir  In  toVerln? 
all  of  the  Insured  property,  nor  In  covering  all  the  period  of  tlhie 
of  the  insurance.  (Washbum-Halllgan  CJo.  v.  Merchants'  etc.  Ihs. 
Co.,  311.) 

27.  REINSURANCE.-AN  INSURED  HAS  SUCH  AN  INTER- 
EST IN  A  CONTRACT  OF  REINSURANCE  that  he  may  sue  the 
reinsurer  to  recover  a  loss  on  property  covered  by  his  policy,  though 
he  is  not  a  party  to  the  reinsurance  contract  and  such  contract  ex- 
pressly provides  that  no  such  action  can  be  maintained.  (Bhtfaf  t. 
Palatine  Ins.  Co.,  804.) 

See  Interpleader. 

INTERPLBADBR. 

JUDGMENTS  IN  RE.M— INSURANCE  FUND-bB^BB  OP 
COURT  IN  ANOTHER  STATE.— AN  INTERPLEADER  suit  is  not. 
In  Its  nature,  a  proceeding  In  rem.  Hence,  where  an  insurance 
company  files  a  bill  of  interpleader  In  one  state  alleging  that  a 
fund  due  under  a  policy  is  claimed  by  several  parties,  and  pays 
the  money  into  court,  a  decree  of  such  court  awarding  the  fund 
to  another  claimant  is  not  binding  on  a  nonresident  administrator, 
who  was  not  a  party  to  the  suit  except  by  publication.  (Express- 
man's Mut.  Ben.  Assn.  v.  Hurlock,  470.) 

INTERSTATE  COMMERCE. 

1.  INTERSTATE  COMMERCE— PEDDLERS— LICENSE.— If 
goods  have  been  shipped  into  the  state  unsold,  taken  from  the  car- 
rier, the  packages  opened,  and  the  goods  carried  about  from  place 
to  place  in  the  state  and  offered  for  sale,  they  have  become  thereby 
a  portion  of  the  mass  of  the  general  property  ct  the  state,  have 
ceased  to  be  under  interstate  commerce  protection,  and  become  sub- 
ject to  the  laws  of  the  state,  and  their  sale  may  be  regulated  by 
the  state  the  same  as  any  other  property.  (State  v.  Montgomery, 
386.) 

2.  INTERSTATE  COMMERCE— PEDDLEIRS— LICENSE. -A 
statute  by  which  peddlers  of  goods,  going  from  place  to  plaee  within 
the  state  to  sell  them,  are  )-equired,  under  a  penalty,  to  take  out 
and  pay  for  licenses,  and  which  makes  no  discrimination  between 
residents  of  the  state  and  those  of  other  states,  is  not,  as  to  ped- 
dlers of  goods  previously  sent  them  by  manufacturers  In  other 
states,  repugnant  to  the  grant  by  the  federal  constitution  to  Con- 
gress of  tlie  power  to  regulate  commerce  among  the  several  states. 
(State  V.  Montgomery,  386.) 

IRRIGATION. 

1.  WATERS  AND  WATER  RIGHTS-DITCHES-DUTY  TO 
GUARD.— A  ditch  owner  who  aquires  his  right  of  way  while  the 
land  is  public  must,  nevertheless,  provide  reasonably  adequate  safe- 
guards and  barriers  to  prevent  tlio  livestock  of  an  owner  of  land 
crossed  bv  such  ditch  from  falling  into  a  dangerous  washout, 
caused  by  "the  action  of  the  water  carried  in  such  ditch.  A  failure 
to  perform  such  duty  renders  the  ditch  owner  liable  in  damages. 
(Big  Goose  etc.  Ditch  Co.  v.  Morrow,  955.) 
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2.  waters  and  water  rights— ditches— duty  of 
OWNER. — It  is  the  duty  of  a  ditch  owner  to  protect  his  ditch  so 
that  It  will  not  interfere  with  an  owner  whose  land  it  crosses  and 
the  latter's  enjoyment  of  his  premises,  to  any  greater  extent  than 
that  reasonably  justified  by  the  easement,  and  it  is  not  material 
that  the  washing  done  by  such  ditch  is  no  greater  than  is  done  in 
other  cases  of  water  similarly  conducted,  nor  that  it  may  have 
been  Impracticable  to  build  a  flume,  or  that  another  or  longer  course 
would  have  been  altogether  too  expensive  and  Inconvenient  (Big 
Goose  etc.  Ditch  Co.  v.  Morrow,  955.) 

3.  WATERS  AND  WATER  RIGHTS— DITCHES— DUTY  OF 
OWNER  TO  GUARD.— A  ditch  owner  has  the  right  to  adopt  and 
employ  a  natural  draw  or  gulch  as  a  part  of  his  ditch  system,  but 
If  a  dangerous  washout  or  excavation  results  therefrom,  the  ditch 
•owner  must  guard  and  protect  it,  and  make  reasonably  adequate 
provision  to  prevent  animals  rightly  upon  the  land  from  falling 
into  It.    (Big  Goose  etc.  Ditch  Co.  v.  Morrow,  955.) 

4.  WATERS  AND  WATER  RIGHTS— DITCHES— DUTY  OP 
OWNER  TO  SUBSEQUENT  SETTLER.— The  right  of  way  ac- 
tjorded  to  a  ditch  owner  over  public  lands  must  be  held  to  be  ac- 
i]uired  with  the  knowledge  and  upon  the  understanding  that  the 
land  Itself  remains  open  for  settlement  subject  only  to  such  right 
of  way,  and  the  reasonable  enjoyment  thereof,  and  the  owner  of 
such  right  of  way  must  furnish  and  maintain  reasonably  adequate 
safeguards  or  protective  appliances  against  injury  to  the  subse- 
«]uent  settler  upon  the  land.  (Big  Goose  etc.  Ditch  Co.  v.  Monow, 
«55.) 

JOINT  TORT  FEASOR. 

See  Conversion. 

JUDGMENT. 

1.  JUDGMENT— PINAD-FURTHER  RELIEF.— A  final  Judg- 
ment Is  conclusive  both  as  to  the  relief  granted  and  as  to  the  relief 
denied  or  withheld,  and  upon  its  entry  the  Jurisdiction  of  the  court 
over  the  subject  matter  and  the  parties  Is  exhausted;  hence  any 
further  judgment  or  order  materially  varying  the  Judgment  Is  a 
nuUity.    (White  v.  White,  150.) 

2.  CONSTITUTIONAL  LAW— FOREIGN  JUDGMENTS.— Un- 
der  the  provision  of  the  national  constitution  that  full  faith  and 
credit  shall  be  given  In  each  state  to  the  public  acts,  records,  and 
Judicial  proceedings  of  every  other  state,  a  judgment  of  a  court  of 
another  state  is  made.  In  an  action  thereon,  a  debt  of  record,  not 
examinable  upon  its  merits,  but  It  does  not  carry  with  It  Into  an- 
other state  the  efficacy  of  a  judsrment  upon  property  or  persons  to 
be  enforced  by  execution.  To  give  It  the  force  of  a  Judgment  In 
another  state,  It  must  be  made  a  judgment  there,  and  can  be  exe- 
cuted In  the  latter  only  as  Its  laws  may  permit  It  is  put  upon  the 
footing  of  a  domestic  Judgment,  by  which  Is  meant  not  having  the 

-operation  and  force  of  a  domestic  Judgment,  but  a  domestic  judg- 
ment as  to  the  merits  of  the  case,  or  subject  matter  of  the  suit 
^Lamberton  v.  Grant,  415.) 

8.  JUDGMENTS-RES  JUDICATA- FAILURE  TO  SERVE 
TROCESS  -  NONAPPEARANCE.— Where  a  defendant  is  not 
served  with  legal  notice,  and  is  not  present  In  person  or  by  attorney, 
a  Judgment  obtained  against  him  is  a  nullity  In  another  state. 
iArrlngton  r.  Arrlngton,  701.) 


Index.  101? 

4.  JUDGMENTS— RES  JUDICATA.-A  Judgment  Involving  an 
Interest  In  land  Is  res  judicata  In  an  action  involving  title  to  per- 
sonalty. If  the  vital  Issue  In  both  actions  Is  the  right  to  Inherit  as 
sole  heir  of  a  certain  person,  and  the  parties  and  the  evidence  re- 
<iuired  in  each  action  are  the  same.    (Watson  v.  Richardson,  331.) 

5.  JUDGMENTS— RES  JUDICATA.— An  adjudication  by  a  com- 
petent tribunal  Is  conclusive,  not  only  In  the  proceeding  In  which 
it  is  announced,  but  In  every  other  where  the  right  or  title  Is  the 
same,  although  the  cause  of  action  may  be  different    (Watson  v 
Richardson,  331.) 

6.  JUDGMENTS— RES  JUDICATA  PENDING  APPEAL.— A 
judgment  or  decree  appealed  from  is  res  judicata  until  set  aside, 
modified  or  reversed.    (Watson  v.  Richardson,  331.) 

7.  JUDGMENT— FORMER  SUIT  AS  A  BAR.-An  action  In 
which  a  married  woman  is  declared  to  be  a  feme  sole  Is  not  a  bar  to 
a  subsequent  suit  by  the  creditors  of  her  husband,  attacking  the 
validity  of  the  transfer  from  him  to  her  of  a  check  for  pension 
money,  made  before  she  was  declared  a  feme  sole,  although  such 
creditors  were  parties  defendant  in  the  former  suit  (Falkenburg  t. 
Johnson,  3G9.) 

8.  JUDGMENTS— COLLATERAL       ATTACK— ALTERATION. 

A  decree  for  the  sale  of  lands  for  taxes,  fair  upon  its  face,  cannot 
be  collaterally  attacked  by  showing  that,  subsequently  to  ita 
entry,  a  blank  therein  was  tilled,  so  as  to  show  the  amount  decreed 
against  the  land.    (Haven  v.  Owen,  477.) 

9.  JUDGMENTS  —  VACATING  —  UNAVOIDABLE  CASUAL- 
TY.—A  person  who  employs  and  pays  counsel  to  make  his  defense 
has  a  right  to  rely  upon  his  attorney  to  inform  him  as  to  the  time 
of  trial  or  of  anything  required  of  him  for  the  purpose  of  defense, 
and  tlie  failure  of  such  attorney  to  Inform  him  of  the  time  of  trial, 
or  to  appear  when  the  case  is  called  for  trial,  Is  an  "unavoidable 
casualty,"  which  entitles  him  to  a  vacation  of  the  judgment  ren- 
dered by  default,  and  to  a  new  trial.     (Peterson  v.  Koch,  261.) 

10.  JUDGMENTS— VACATING— FALSE  TESTIMONY.— The  in- 
tentional production  by  a  litigant  of  false  testimony  to  establish 
a  cause  of  action  or  defense  amounts  to  such  a  fraud  as  will,  in  a 
proper  case,  entitle  the  adverse  party,  if  unsuccessful,  to  the  vaca- 
tion of  the  judgment  rendered  against  him.    (Barr  v.  Post,  680.) 

n.  .TUDGMENTS  —  VACATING  —  FALSE  TESTIMONY.  —  In 
an  action  to  cancel  a  Judgment,  on  the  ground  that  It  was  obtained 
by  fraud,  and  by  perjured  evidence,  the  plaintiff  must  allege  and 
prove  that  he  exercised  due  diligence  at  the  former  trial,  and  that 
the  judgment  rendered  was  not  attributable  to  his  negligence  and 
inaction.  He  is  not  justified  in  assuming  that  his  adversary  cannot 
produce  evidence  in  support  of  his  contention,  and  he  must  be  ready 
to  meet  the  issue.    (Barr  v.  Post  680.) 

See  Costs;  Eminen*  Domain,  8-5;  Marriage  and  Divorce,  7;  Home> 
stead,  4;  Interpleader. 

JURISDICTION. 
See  Arrest,  1,  2;  Executor  and  Administrator,  1-3. 

JUROR 
See  New  Trial,  2;  TriaL 
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LABOR  UNIOK. 

1.  LAftOU  t7NlO>fS-TRADE  LAW  RtJLfiSlMSUBJfeC^S  OS*. 
The  law  may  be  justly  Invoked  by  organized  labor  to  protect  from 
piracy  and  intrusion  tlie  fruits  of  its  sltill  and  handiwork,  and  brain 
and  muscle  may  be  the  subjects  of  trade  law  rules  as  well  as  tangi- 
ble property.    (Hetterman  v.  Powers,  348.) 

2.  LABOR  UNIONS  —  DISTINGUISHING  MARK  OF 
SKILLED  WORK— RIGHT  TO  USE.— Employes  of  a  labor  union, 
engaged  in  a  skillful  employment.  s;uch  as  the  making  of  cigars, 
may  so  designate  the  result  of  their  labor  as  to  entitle  them  to  the 
fruits  of  their  skill  when  it  Is  admittedly  a  source  of  pecuhiary 
profit  to  them,  although  they  may  not  own  the  property  itself. 
(Hetterman  v.  Powers,  848.) 

3.  LABOR  UNIONS  —  DISTINGUISHING  MARK  OF 
SKILLED  WORK— PROPERTY  RIGHT  IN.— An  employ^  of  a 
labor  union,  whose  skilled  labor  creates  a  demand  for  a  commodity 
which  secures  for  him  higher  remunerative  Wag6i3,  hiis  a  definite 
property  right  In  the  exclusive  use  of  a  particular  label,  sijtn,  sym- 
bol, brand,  or  device  adopted  hj  him  to  distinguish  and  Character- 
ize his  work  as  the  product  of  skilled  labor,  and  the  courts  will 
protect  him  against  Its  unauthorieed  use.  (Hetterman  v.  PoWers, 
&4S.) 

4.  LABOR  UNIONS-LABEL  DISTINGUISHING  WORK  AS 
SKILLED— LEGAL  PROTECTION  OF.— Members  of  a  voluntary,^ 
unincorporated  labor  organization,  Such  as  a  fcigar  tnakers'  uhion,^ 
composed  solely  of  practical  cigar  makers,  are  entitled  to  adopt 
a  label  as  a  distinguishing  brand  or  mark  of  their  work,  and  the- 
courts  will  protect  them  against  its  unauthorized  use,  although  they 
do  not  own  the  cigars  to  which  their  label  is  attached,  and  are  not» 
in  the  ordinary  sense,  "In  business"  for  themselves,  but  simply 
workmen.    (Hetterman  v.  Powers,  348.) 

6.  LABOR  UNIONS— LABEL  DISTINGUISHING  WORK  AS 
SKILLED— VALIDITY  OF.— A  label  adopted  bjr  a  cigar  makers*^ 
union  certifying  that  the  cigars  to  which  It  is  afllxed  have  been  made 
by  a  first-class  workman,  a  member  of  the  union,  "an  organization 
opposed  to  inferior,  rat  shop,  coolie,  prison,  or  filthy  tenement- 
bouse  workmanship,"  does  not  attack  any  other  manufacturer  of 
cigars,  and  does  not  violate  the  rule  that  a  lawful  trademark  must 
not  transgress  the  rules  of  morality  and  public  policy.  (Hetterman 
▼.  Powers,  848.) 

See  Constitutional  Law,  12-14. 

LANDLORD  AND  TENANT. 

NOTICE— POSSESSION  OF  TENANT  AS  NOTICE  OF 
LANDLORD'S  TITLE.— Possession  by  a  tenant  during  the  period 
for  which  the  title  to  the  property  Is  held  by  a  third  person  under 
a  secret  trust  to  reconvey,  is  such  notice  of  the  title  of  the  land- 
lord as  prevents  a  judgment  against  such  third  person  from  at- 
taching as  a  Hen  on  the  property  against  such  landlord  or  hi* 
grantee.    (Beck  Lumber  Co.  v.  Rupp,  190.) 

See  Assignment,  1,  2. 

LARCENY. 

LARCENY-MONEY  PAID  BY  MISTAKE.- A  person  !» 
guilty  of  larceny  where  he,  upon  presenting  a  check  to  a  bank  for 


Index.  lOld^ 

payment,  receives,  •Oirotajth  the  eiishlet-'s  eirot,  more  money  thaa 
the  check  calls  for,  and,  with  knowledge  of  the  facts,  refuses  to 
return  it  upon  demand.    (Bergeron  v.  Peyton,  33.) 

tfiGITIMATEb  CHILD. 
See  Will,  13. 

LIBEL. 

1.  LIBEL— PRIVILEGED  COMMUNICATION.— A  commtinlca* 
tlon  by  an  insurance  company  to  its  soliciting  agent  charging  an  ex- 
amining physician  with  foi'gery  in  an  application  for  Insurance,  and 
informing  such  agent  that  another  examming  physician  would  be 
appointed,  is  upon  a  subject  relating  to  the  agency  involving  a 
mutual  interest,  and  is  a  privileged  communication,  and  if  made 
without  malice  is  not  actionable.    (Nichols  v.  Eaton,  319.) 

2.  LIBEL  —  PRIVILEGED  COMMUNICATIONS  —  MALICE  — 
BURDEN  OF  PROOF. — If  a  communication  alleged  to  be  llbeloua 
is  shown  to  be  privileged,  the  burden  of  proof  is  cast  upon  the 
plaintiff  to  show  malice  in  fact,  and  this,  resting,  as  it  must,  upon 
the  libelous  matter  itself,  and  the  surrounding  circumstances  tend- 
ing to  show  fact  and  motive,  is  a  question  to  be  determined  by  the 
jury.     (Nichols  v.  Eaton,  319.) 

3.  LIBEL  —  PRIVILEGED   COMMUNICATIONS  —  MALICE.— 

If  in  actions  for  libel  the  occasion  is  privileged,  and  the  publica- 
tion is  about  a  matter  in  which  both  parties  have  an  interest,  excess 
of  privilege  is  material  only  as  bearing  upon  the  question  of  malice 
in  fact,  and  the  jury  may  lind  the  existence  of  such  malice  from  the 
language  of  the  communication  Itself,  or  from  extrinsic  evidence. 
(Nichols  V.  Eaton,  i51K.) 

4.  LIBEL  —  PRIVILEGED  COMMUNICATIONS  —  MALICE  — 
EXCESS  OP  PRIVILEGE.-In  an  action  for  libel  founded  upon  a 
privileged  communication,  the  question  whether  there  is  such  excess, 
of  privileged  statement  as  to  constitute  malice  in  fact  is  for  the 
jury  to  determine  from  the  communication  and  the  surrounding  cir- 
cumstances.   (Nichols  V.  Eaton,  310.) 

5.  LIBEL^REPETITION.— If  an  article  Is  libelous  per  se,  the 
author  cannot  protect  himself  by  showing  that  he  has  only  re- 
peated what  he  has  heard,  but  he  must  also  show  the  truth  of  the 
statement.    (Brewer  v.  Chase,  527.) 

«.  LIBEI^REPETITION.— The  rule  that  the  whole  of  a  libel 
must  be  justified  to  entitle  the  defendant  to  protection  applies  to 
repetitions  of  a  libel  heard  from  others,  as  well  as  to  oflglnal  ar- 
ticles.    (Brewer  v.  Chase.  527.) 

7.  LIBEL— INSTRUCTIONS.— If  the  court  has  properly  de- 
cided that  an  article  published  is  libelous  per  se,  it  is  error  to  in- 
struct the  jury  in  such  manner  as  to  permit  it  to  determine  that 
the  article  is  not  libelous.    (Brewer  v.  Chase,  527.) 

8.  LIBEL— EVIDENCE.— A  general  inquiry  regarding  rumors, 
publications,  and  testimony  upon  other  trials,  and  the  opinions  of 
witnesses  as  to  the  effect  thereof,  upon  the  character  of  the  plain- 
tiff in  a  suit  for  libel,  is  not  admissible  in  evidence  on  the  issue 
as  to  the  truth  of  such  libel.     (Brewer  v.  Chase,  527.) 

9.  LIBEL  —  PUBLICATION  IN  ANSWER  TO  —  MALICE — 
PRIVILEGE.— A  publication  which  is  fairly  an  answer  to  a  libeU 
published  in  good  faith  for  the  purpose  of  repelling  the  charge,  and 
not  with  malice,  is  privileged,  though  false.    The  court  must  de- 
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termlne  whether  the  occasion  Is  one  which  justifies  such  publica- 
tion, but  the  question  of  good  faith  is  for  the  Jury.  (Brewer  ▼• 
Chase,  527.) 

10.  LIBEL— PUBLICATION  IN  ANSWER  TO  PRIVILEGE.— 
A  publication,  made  in  answer  to  a  libel,  to  be  privileged,  must  be  In 
the  nature  of  an  answer  lilie  an  explanation  or  denial,  and  must 
have  some  connection  with  the  charge  sought  to  be  repelled. 
(Brewer  v.  Chase,  527.) 

11.  LIBEL— EVIDENCE  OF  PROVOCATION.— In  an  action  for 
libel  based  upon  a  published  reply  to  a  libelous  article  previously 
published,  the  latter  is  admissible  in  evidence  as  showing  a  provo- 
<:ation.    (Brewer  v.  Chase,  527.) 

12.  LIBEL— EVIDENCE— MITIGATION  OP  DAMAGES.— The 
fact  that  defendant  in  an  action  for  libel  had  heard  the  plaintiff 
■charged  with  the  offenses  enumerated  in  the  libelous  article  may 
be  shown  in  mitigation  of  damages,  but  proof  of  rumors  or  state- 
ments of  such  nature  heard  by  other  than  the  defendant  are  not 
admissible  in  evidence.    (Brewer  v.  Chase,  527.) 

LICENSE. 

1.  POLICE  POWER— LICENSING  VOCATION.-If  the  state 
■has  power  to  license  any  business  or  vocation,  it  may  exact  a 
reasonable  fee  for  carrying  it  on.    (State  v.  Snowman,  380.) 

2.  LICENSE  OF  OCCUPATIONS  BY  STATE.-A  statute  pro- 
Tiding  for  the  examination  of  the  followers  of  a  particular  occupa- 
tion, and  for  the  granting  of  certificates  to  follow  such  occupation, 
which  shall  be  valid  throughout  the  state,  precludes  a  city  from  re- 
quiring the  holders  of  such  certificates  to  pay  an  additional  license 
imposed  by  ordinance.  Such  certificate  granted  under  the  statute  18 
a  license  itself.    (Wilkle  v.  Chicago,  182.) 

^ee  ConstitutioDal  Law,  2-4;  Interstate  Commerce,  1,  2;  Municipal 
vJitiyoi'atiou,  3-5. 

LIBN. 

1.  LIENS-REPEALING  ACT- IMPAIRING  OBLIGATION  OF 
CONTRACTS.— A  lien  given  by  legislation  may  be  taken  away 
without  in  any  wise  interfering  with  or  impairing  the  obligation  of 
■contracts.    (Wilson  v,  Simon,  427.) 

2.  LIENS— PLEADING.— As  against  one  who  has  given  a  lien 
upon  property  to  secure  a  debt,  due  or  to  become  due,  it  is  not 
necessary  in  a  suit  to  foreclose  the  lien  to  allege  ownership  in  the 
property  of  the  debtor.    (Ramsey  v.  Johnson,  948.) 

See  Attorney  and  Client;  Mechanic's  Lien. 

LIMITATION  OF  ACTIONS. 

1.  STATUTE  OF  LIMITATIONS— SUBSEQUENT  DISABIL- 
ITY.—Except  as  modified  by  positive  enactment,  no  subsequent 
disability  will  suspend  the  operation  of  the  statute  of  limitations 
after  it  has  begun  to  run.    (Williams  v.  Long,  68.) 

2.  8TA  rUTE  OF  LIMITATION— ANNUAL  PAYMENT  OF  ALI- 
MONY— WHEN  BARRED.— The  statute  of  Umltations  does  not 
run  against  a  judgment  debt  before  It  is  due;  hence,  under  a  ten  year 
«tattite  of  limitations  an  action  on  a  Judgment  decreeing  the  an- 
nual payment  of  alimony  Is  barred  only  as  to  those  payments  wblcb 
l>ecame  due  and  collectible  more  than  ten  years  before  the  institution 
of  the  action.    (Arrlngton  v.  Arrington,  791.) 
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3.  STATUTE  OF  LIMITATIONS-JUDGMENT  IN  ANOTHER 
STATE.— In  an  action  on  a  judgment  obtained  In  another  state,  the 
plea  of  the  statute  of  limitations  Is  a  plea  to  the  remedy,  and  the  lex 
fori  governs.    (Arlington  v.  Arrington,  791.) 

4.  CONFLICT  OF  LAWS.-STATUTES  OF  LIMITATION  are 
laws  of  process,  and  if  they  do  not  extinguish  the  right  Itself,  are 
deemed  to  operate  upon  the  remedy  merely,  and  all  questions  arls- 
ing  under  them  must  be  determined  by  the  law  of  the  forum,  and 
not  by  the  law  of  the  situs  of  the  contract.  (Lamberton  v.  Grant. 
415.) 

5.  LIMITATIONS  OF  ACTIONS-CONFLICT  OF  LAWS.— If  a 
statute  of  limitations  of  another  state  prescribes  the  effect  of  ab- 
sence from  the  state  with  respect  to  the  time  when  an  action  may 
be  commenced,  and  pertains  solely  to  the  remedy,  and  neither  in- 
terpfets,  qualifies,  nor  extinguishes  the  right,  it  does  not  consti- 
tute a  part  of  a  judgment  of  a  court  of  that  state  nor  follow  It 
beyond  the  limits  thereof,  and  It  cannot  be  asserted  In  support  of 
an  action  in  another  state.    (Lamberton  v.  Grant,  415.) 

6.  LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS.— If  the 
statute  of  limitations  of  a  state  not  only  destroys  the  right  of  action 
but  also  the  cause  of  action,  it  may  be  successfully  invoked  as  a 
bar  to  the  action  in  whatever  state  the  action  may  be  brought. 
•Lamberton  v.  Grant,  415.) 

7.  LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS.— The 
plea  of  the  statute  of  limitations  to  an  action  instituted  in  one 
state  on  a  Judgment  obtained  in  another  Is  a  plea  to  the  rem- 
edy, and  the  lex  fori  controls..    (Lamberton  v.  Grant,  415.) 

See  Adverse  Possession;  Appeal,  1,  2;  Banks  and  Banking,  8;  Bxeca- 
tor  and  Administrator,  11. 

LIS  PENDENS. 

LIS  PENDENS— PENDENCY  OF  APPEAL.— If,  In  an  action 
to  quiet  title,  being  one  of  a  large  number  of  suits  brought  by  the 
same  plaintiff  in  the  same  county,  all  involving  a  federal  question, 
a  decree  is  rendered  against  all  of  the  defendants  in  that  and  the 
other  suits,  after  which  an  appeal  Is  taken  in  each  case  under  stipu- 
lation between  all  of  the  parties  that  appeals  in  two  cases  should 
be  finally  prosecuted,  while  the  remaining  appeals  should  stand  con- 
tinued until  final  decision,  and  after  decision  by  the  state  supreme 
court  the  appeals  are  prosecuted  by  writ  of  error  in  a  federal  court, 
where  a  final  decision  Is  rendered,  which  Is  followed  by  the  state 
supreme  court,  reversing  the  decree  of  the  state  district  court,  the 
action  against  all  of  the  defendants  must  be  regarded  as  pending 
from  the  time  of  the  filing  of  the  petition  in  the  district  court  until 
the  last  decision  by  the  state  supreme  court,  and  a  purchaser  from 
the  plaintiff  pending  the  appeals  in  such  actions  acquires  no  interest 
in  the  property  as  against  defendants,  under  a  statute  providing 
that  when  a  petition  Is  filed  affecting  real  estate  the  action  is  pend- 
ing so  as  to  charge  third  pereons  with  notice,  and  that  while  so 
pending  no  Interest  In  the  property  can  be  acquired  by  third  persons. 
(Olson  V.  Leibpke,  327.) 

LIVERYMEN'S  ASSOCIATION. 

See  Monopoly. 

LOBBYING. 
See  Contracts,  8. 
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MA>^DAMUS. 

MuLNDAMUS  WILL  NOT  LIE  TO  COMPEL  A  SHERIPP 
to  sell  land  liable  to  execution.    (Wright  v.  Bond,  781.) 

MARRIAGE  AND  DIVORCE. 

1.  A  MARRIAGE  IS  VOID  where  either  party  to  it  has  a  living, 
fmdlvopced  husband  or  wife.    (Barth  v.  Barth,  335.) 

2.  EQUITY— JURISDICTION— MARRIAGES— Courts  of  gener- 
al  equity  Jurisdiction  have  express  statutory  authority,  in  the  state 
of  Kentucky,  to  declare  void  a  marriage  obtained  by  force  or  fraud. 
(Barth  t.  Barth,  335.) 

3.  MARRIAGE— ACTION  FOR  DIVORCE—  FRAUD— ANNUL- 
MENT OP  MARRIAGE. — Pending  as  action  for  a  divorce  brought 
tj  a  husband  against  his  alleged  wife,  the  plaintiff  should  be  per. 
mltted  to  file  an  amended  petition,  alleging  that,  at  the  time  of  the 
marriage  between  the  plaintiff  and  the  defendant,  the  latter  repre* 
sented  herself  to  be  an  unmarried  woman,  when  in  fact  she  then 
had  a  living,  undlvorced  husband;  and  such  petition  may  properly 
contain  a  prayer  that  the  marriage  be  declared  void  ab  initio. 
iBarth  v.  Barth,  335.) 

4.  ABATEMENT— REVIVOR  OP  SUIT  TO  ANNUL  MAR- 
"RIAGE.— A  man  who  is  a  party  to  a  void  marriage  has  a  right  to 
petition  a  court  to  have  his  marriage  declared  null  and  void  and  to 
relieve  hJs  estate  from  any  further  claim  of  his  alleged  wife,  and 
this  right  survives  to  his  administrator,  who  is  entitled  to  have  the 
decedent's  property  rights  determined.    (Barth  v.  Barth,  335.) 

6.  REVIVOR  OF  SUIT  TO  ANNUL  MARRIAGE-INJUNC- 
TION.—Ef  a  pliaintifB  in  an  action  for  divorce  dies,  after  having  filed 
an  amended  petition  to  annul  the  marriage,  and  his  administrator 
and  heirs  file  an  amended  petition  of  revivor,  in  which  they  seek 
to  have  the  action  prosecut-ed  in  the  name  of  the  administrator,  but 
a  demurrer  thereto  is  sustained,  the  plaintiffs  should  be  permitted 
to  file  a  second  amended  and  supplemental  petition  for  the  annul- 
ment  of  the  marriage,  alleging  that  the  defendant  Is  asserting  cer- 
tain property  rights  in  the  estate  of  the  decedent,  as  his  widow,  and 
asking  that  she  be  enjoined  from  setting  up  or  making  any  claim 
whatever  to  such  estate.    (Barth  v.  Barth,  335.) 

6.  MARRIAGE^ACTION  FOR  DIVORCE-COSTS— ATTOR- 
KEY'S  FEB.— In  a  suit  for  divorce,  brought  by  a  husband,  the  wife 
is  in  fault  and  not  entitled  to  an  attorney's  fee  or  any  other  costs 
where  she  had  a  husband  living  at  the  time  of  the  alleged  mar- 
riage with  the  plaintiff.    (Barth  v.  Barth,  335.) 

7.  DIVORCE  —  JUDGMENT  IN  ANOTHER  STATE  —  RES 
JUDICATA.— UNDER  THE  UNITED  STATES  CONSTITUTION, 
article  4,  section  1,  requiring  full  faith  and  credit  to  be  given  in  eacli 
stflte  to  the  judicial  proceedings  of  every  other  state,  a  decree  for 

'  H  uy  in.ule  in  one  state  by  a  court  having  Jurisdic- 
tion of  the  subject  matter  and  the  parties  Is  res  judicata,  and  bind- 
ing on  them  in  an  action  on  the  Judgment  in  another  state.  (Arring- 
ton  V.  Arrington,  791.) 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— DEFECTIVE  APPLIANCES.— 
To  be  relieved  from  liability  for  injuries  received  by  a  servant  from 
the  use  of  defective  materials,  the  master  is  not  required  to  supply 
the  best  materials  known,   or  to  subject  such  as  he  does  supply  to 
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4in  aDalyitft  to  determine  what  hazard  may  be  Incnrred  In  their  ose. 
(|»urdy  V.  Westingbouse  Electric  etc.  Oa,  816.) 

2.  MASTTBR  AND  SERVANT— DBPBCTIVB  APPLIANOBS.— 
Absolute  safety  Is  unattainable  and  employers  are  not  Insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of  nopU- 
genee;  and  the  unbending  test  of  negligence  In  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business  as  conducted 
by  prudent  mea.    (Purdy  v.  Westinghouse  Electric  etc.  (3o.,  816.) 

3.  MASTER  AND  SERVANT— DEFBCmVB  APPLIANOBS.— 
A  workman  cannot  recover  damages  for  an  injury  caused  by  the 
explosion  of  a  barrel  containing  castings,  but  which  had  originally 
contained  some  explosive  material,  if  it  appears  that  the  explosion 
was  caused  by  another  workman  striking  a  match,  that  the  master 
had  no  knowledge  that  such  barrel  was  explosive,  or  that  it  was,  In 
any  way,  unsuitablie  to  the  use  t(k  which  it  was  then  put,  and  that 
it  was  the  kind  of  barrel  commonly  and  ordinarily  used  for  such 
RWrppse.    (Purdy  y,  Westiaghouse  Electric  etc.  Co.,  816.) 

4.  MASTER  AND  SERVANT— RISKS  OP  BMPLOYMBNT.- 
INFANT&  like  adults,  assume  the  ordinary  risks  of  the  sesvice  ia 
which  they  engage.    (Omaha  Bottling  Co.  v.  Theiler,  673.) 

5.  MASTER  AND  SERVANT.— INFANT  EMPLOYES  are  en- 
titled to  warnings  of  dangers  which,  on  account  of  their  youth  and 
inexperience,  they  do  not  fully  comprehend,  and  if  such  warning  is 
«iot  given,  or  if  it  be  inadequate,  the  master  is  in  fault,  and  must 
-answer  for  the  consequences.    (Omaha  Bottling  Oo.  v.  Theiler,  673.) 

6.  MASTER  AND  SERVANT— MACHINERY  AND  APPLI- 
ANCES.—The  measure  of  a  master's  duty  to  his  servants  is  the  care 
required  by  the  usual  and  ordinary  usage  of  the  business,  and  he 
is  not  negligent  in  the  conduct  thereof  if  he  uses  such  machinery 
und  appliances  as  are  in  common  and  general  use.  Hence,  if  a 
servant,  aware  of  the  risks  and  dangers  incident  to  the  business 
thus  conducted,  sustains  an  injury,  he  is  not  entitled  to  recover, 
unless  the  master  is  otherwise  negligent  (Omaha  Bottling  Oo.  v. 
Theiler,  673.) 

7.  MASTER  AND  SERVANT— RISKS  OF  EMPLOYMENT- 
DUTY  TO  WARN  OF.— If  a  servant,  whether  adult  or  minor,  from 
the  length  and  character  of  previous  service  and  experience,  may 
be  presumed  to  know  the  ordinary  risks  attending  the  proper  con- 
duet  of  the  business  in  which  he  Is  employed,  be  is  not  entitled,  as 
an  absolute  right,  to  notice  and  warnings  of  the  ordinary  hazards 
and  latent  dangers  attending  the  business.  The  master  is  required, 
under  such  circumstances,  to  do  only  what  a  prudent  master  would 
naturally  do.     (Omaha  Bottlhig  Co.  v.  Theiler,  673.) 

8.  MASTER  AND  SERVANT— TORTIOUS  ACT  OF  SERVANT 
-MASTER'S  LIABILITY.— The  tortious  act  of  a  servant,  within  the 
scope  of  his  duty,  is  the  act  of  the  master  himself.  (Bergman  v. 
Hendrickson,  47.) 

9.  MASTEIR  AND  SERVANT— SCOPE  OF  SERVANTS  DUTY- 
iiUESTION  FOR  JUBY.-If  a  bartender  has  trouble  with  an  In- 
toxicated customer,  who  refuses  to  pay  for  his  drinks,  and  assaults 
him,  the  question  as  to  whether  the  barkeeper  was  acting  within 
the  scope  of  his  duty  should  be  left  to  the  jury,  where  the  testi- 
mony is  open  to  two  inferences,  one  that  the  assault  was  entirely 
personal,  on  account  of  the  customer's  threatening  motions  toward 
the  barkeeper  and  a  vile  epithet  applied  to  the  latter,  and  the  other 
that  the  assault  was  committed  for  the  purpose  of  enforcing  pay- 
ment for  the  liquor.    (Bergman  v.  Hendrickson,  47.) 
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10.  MASTER  AND  SERVANT— ASSAULT  BY  BARTENDER- 
SCOPE  OF  EMPLOYMENT— MASTER'S  LIABILITY.— If  an  in- 
toxicated customer  at  the  bar  of  a  saloon  refuses  to  pay  for  hi» 
drinks,  and  the  bartender  assaults  him  for  the  purpose  of  coUect- 
incr  pay  for  the  liquor,  he  acts  within  the  scope  of  his  employment, 
and  his  master  is  answerable,  although  the  servant  may  have  been 
expressly  prohibited  from  performing  his  duty  in  such  a  manner, 
and  the  assault  was  provoked  by  the  customer's  misbehavior  and 
insulting  language.    (Bergman  v.  Hendricksou,  47.) 

MECHANICS  LIEN. 

1.  MECHANICS'  LIENS— DESCRIPTION  OF  PREMISES.— 
A  mechanic's  lien  attaches  to  a  building  erected  under  a  contract 
describing  the  premises  merely  as  ground  situated  in  a  certain 
place,  when  it  Is  erected  upon  the  only  land  owned  by  the  party  in 
the  place  named.    (Jossman  v.  Rice,  493.) 

2.  MECHANICS'  LIENS— HOMESTEAD.— Under  a  constitu- 
tional provision  making  a  wife's  signature  necessary  to  a  valid 
alienation  of  a  homestead,  her  homestead  interest  in  land  owned 
by  herself  and  husband  jointly  cannot  be  devested  by  a  mechanic's 
lien  acquired  under  a  contract  signed  by  the  husband  alone,  al- 
though it  was  entered  into  with  her  knowledge  and  consent,  and  a 
Btatute  provides  that  if  improvements  are  made  under  such  cir- 
cumstances, the  lien  shall  attach  as  though  the  contract  were 
signed  by  the  wife.    (Jossman  v.  Rice,  493.) 

3.  MECHANICS'  LIENS  —  HOilESTEAD  —  REMOVAL  AND 
SALE  OP  BUILDING. — Under  a  statute  providing  that  a  me- 
chanic's lien  shall  attach  to  a  building  for  which  labor  and  mate- 
rial is  furnished,  in  preference  to  any  prior  title  to  the  land  on 
which  It  is  built,  and  that  when  it  is  an  original  and  independent 
building,  commenced  since  the  attaching  of  the  prior  title,  its  sep- 
arate sale  and  removal  may  be  ordered  by  the  court;  the  court 
has  power  to  permit  the  materialman  to  sell  and  remove  such 
building,  when  no  lien  can  attach  because  of  the  homestead  inter- 
est of  the  wife,  who  has  not  signed  the  contract  for  the  erection  of 
such  building.    (Jossman  v.  Rice,  493.) 

4.  MECHANIC'S  LIEN— NOTICE  OP  CLAIM— FAILURE  TO 
STATE  NAME  OP  TRUE  OWNER.— Under  a  statute  requiring  a 
notice  of  claim  of  a  mechanic's  lien  to  contain  the  name  of  the 
owner,  lessee,  general  assignee,  or  person  In  possession  of  the  prem- 
ises, against  whose  interest  a  lien  is  claimed,  but  providing  that  the 
failure  to  state  such  name  shall  not  Impair  the  validity  of  the  lien, 
the  word  "failure"  evidently  means  an  unsuccessful  attempt  to 
name  or  designate  such  person.  It  does  not  mean  that  the  lienor 
may  name  the  lessee  as  the  true  person  against  whose  interest  he 
claims  a  Hen,  and  then  afterward  proceed  against  the  lessor,  against 
whose  Interest  he  did  not  intend  to  file  notice  of  a  claim.  (De  Klyn 
V.  Gould,  719.) 

5.  MECHANIC'S  LIEN  —  INCREASED  IMPROVEftlENTS  — 
CONSENT  OF  OWNER  WILL  NOT  BE  IMPLIED,  WHEN.— If  a 
tenant  of  real  property  binds  himself,  by  the  terms  of  his  lease, 
to  make  certain  alterations  and  Improvements  thereon,  at  his  own 
expense,  but  makes  an  Important  and  expensive  departure  from  the 
•peciflcatlons,  Involving  an  extravagant  outlay  of  money,  far  be- 
yond the  amount  originally  contemplated,  the  owner  is  not  answer- 
able for  the  extra  work  done  or  the  materials  furnished  therefor, 
on  the  ground  of  consent,  where  he  has  not  said  or  done  anything 
to  mislead  the  lessee  or  the  contractor.    The  owner's  consent  will 
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&ot  be  Implied  from  «  mere  acquiescence  In  the  alterations  and  im- 
provements.   (De  Klyn  v.  Gonlcl.  719.) 

6.  MECHANIC'S  LIEN  —  BOND  TO  DISCHARGE.  -  THB 
SURETIES  upon  a  bond  given  to  discharge  a  mechanic's  lien  may 
defend  an  action  against  themselves  and  their  principals  to  fore- 
close It,  though  the  judgment  demanded  is  In  form  against  the  prop- 
erty represented  by  the  bond,  and  may  show  therein  that  the 
amount  of  the  claim  in  the  notice  of  lien  is  exaggerated  and  false, 
and  that  the  plaintiffs  are  not  entitled  to  a  judgment  for  the  amount 
claimed,  although  their  principals  do  not  see  fit  to  diefend.  (Aeschll- 
inann  v.  Presbyterian  Hospital,  723.) 

7.  MECHANIC'S  LIEN— FORFEITURE  OF  BY  FABRICATED 
DEMAND.— The  insertion  of  an  exaggerated  and  willfully  false 
and  fabricated  demand  In  the  notice  of  a  mechanic's  lien  for- 
feits the  right  of  the  claimant  to  enforce  it  upon  property  against 
■which  it  is  filed.  Hence,  the  plaintiffs  in  an  action  which  is  in 
form  one  to  foreclose  a  mechanic's  lien,  but  which  is  in  fact  an 
action  upon  a  bond  given  to  procure  a  discharge  of  the  plaintiff's 
lien,  cannot  recover  against  the  sureties  upon  the  bond  where  the 
plaintiffs  inserted  in  their  notice  of  lien  statements  of  their  claim 
which  were  intentionally  exaggerated  and  fictitious,  and  made  for 
the  purpose  of  enforcing  a  false  and  fabricated  demand.  (Aeschli- 
raann  v.  Presbyterian  Hospital,  723.) 

8.  MECHANIC'S  LIEN-MORTGAGE  —  PRIORITIES.  —  The 
rights  of  the  holder  of  a  mechanic's  lien  are  inferior  to  the  rights  of 
a  purchaser  under  a  mortgage,  where  the  materials  were  not  fur- 
nished until  after  the  registration  of  the  mortgage,  and  without 
notice  to  the  mortgagee,  though  the  contract  to  furnish  the  mate- 
rials antedated  the  mortgage.  (New  Memphis  Gaslight  Company 
Cases,  880.) 

r».  MECHANIC'S  LIEN  —  REPEALING  ACT  —  IMPAIRING' 
CONTRACT  OBLIGATION— CONSTITUTIONAL  LAW.— Where 
the  right  to  a  mechanic's  lien  springs  neither  from  contract  nor 
from  the  principles  and  practices  of  the  common  law,  but  is  the- 
creature  of  positive  statutory  enactment,  such  right  is  not  a  vested 
right,  but  an  extraordinary  remedy  only,  which  the  state  may  dia- 
continue  at  pleasure.  Hence  a  repealing  statute  is  not  unconsti- 
tutional as  impairing  the  obligation  of  a  contract,  though  it  de- 
prives a  party  of  the  lien  theretofore  given  him.  (Wilson  v.  Simon, 
427.) 

10.  STATUTE— REPEAL  OF— EFFECT  ON  EXISTING  LIENS. 
Where  an  act,  which  repeals  a  mechanic's  lien  law,  has  no  saving 
clauses  in  favor  of  liens  then  existing,  all  such  liens  are  obliter- 
ated from  the  laws  of  the  state  as  completely  as  If  they  had  never 
existed,  except  for  the  purpose  of  suits  which  w^e  commenced, 
prosecuted,  and  concluded  while  It  was  existing  law.  (Wilaoo  t. 
Simon,  427.) 

MISCONDUCT  OF  ATTORNEY. 

See  Appeal,  0. 

MONOPOLY. 

1.  UNLAWFUL  C0MBINATI0N&-LIVBRYMBN'8  ASSOCIA- 
.TION— STIFLING  COMPETITION  IN  BUSINESS.— A  combination 
C'f  liverymen  to  limit  their  services  to  persons  patronizing  them 
exolusivelr  .and  to  monopolize  the  livery  business  in  a  particular 
o\tv,  including  such  service  for  the  burial  of  the  dead,  and  to  carry 
prices  to.  and  lunintaiu  tlicni  at,  such  a  level  as  the  combinatio* 
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tp^y  .tof.  ft  to  ndopi  an<i  to  so  stifle  competitioin  and  hamper  Indi- 
vldiinl.  independent  Industry  In  regard  to  such  business  as  to  para- 
Itze  hjdividual  effort  and  compel  every  person.  In  order  to  obtain 
proper  fafilities  for  a  funeral,  to  submit  to  the  dictates  of  the  com- 
bine, is  clearly  unlawful  as  against  public  policy.  (GatzoW  v.  Buen- 
Ing,  17.) 

2.  PUBLIC  COMBINATIONS.— IF  AN  UNLAWFUL  COMBINA- 
TION EXISTS,  IT  IS  NONE  THE  LESS  UNLAWFUL  because  ex- 
istine  under  a  self-imposed  constitution  and  governed  by  by-laws, 
and  beciuise  tf  Condttcts  Its  operations  in  a  public  or  semi-public 
way,  asserting  tlie  ritrht,  in  pursuit  of  its  purposes,  to  Interfere  with 
individual  liberty  and  with  the  public  Interests.  (Qatzow  v.  Buen- 
ing.  17.) 

3.  UNLAWFUL  COMBINATTONS-LIVERYMEN'S  ASSOCIA- 
TION—ACTION FOR  DAMAGES— DEFENSE.— In  a  proceeding 
for  damages  for  wrongdoing  by  an  unlawful  combination  of  livery- 
men to  the  special  Injury  of  an  individual,  the  constitution  and  by- 
laws of  the  association,  and  protests  of  its  members  of  innocence 
of  bad.  intent,  and  of  adherence  to  the  obligations  of  their  associa- 
tion, however  Innocent  may  be  Its  name,  to  prevent  incurring  its 
penalties,  will  constitute  no  protection  whatever,  as  regards  com- 
l>ensatory  damages  to  a  person  specially  Injured  by  overt  acts  of 
Its  members  In  pursuit  of  the  purposes  of  the  conspiracy.  (Gatzow 
V.  Buening,  17.) 

4.  UNLAWFUL  COMBINATIONS  AND  UNLAWFUL  ACTS 
DONE  PURSUANT  THERETO— LIVERYMEN'S  ASSOCIATION.- 
If  a  member  of  a  liverymen's  association  lets  a  hearse  and  carriage 
to  a  customer  to  be  used  at  the  funeral  of  the  latter's  child,  but, 
upon  learning  that  the  person  In  charge  is  an  undertaker  and  livery- 
man doing  an  Independent  business,  joins  with  the  secretary  of  the 
association.  In  accordance  with  Its  rules,  in  sending  the  vehicles 
away  from  the  customer's  house  just  as  they  are  about  to  be  used 
and  when  another  hearse  cannot  be  supplied,  and  for  the  purpose 
of  demonstrating  the  power  of  the  association  to  punish  independ- 
ent liverymen  and  persons  dealing  with  them,  such  acts  are  unlaw- 
ful, and  the  wrongdoers  are  answerable  for  both  actual  and  exem- 
plary damages.    (Gatzow  v.  Buening,  17.) 

5.  UNLAWFUL  COMBINATIONS— UNLAWFUL  AOT»-RE- 
STRAINT  OF  TRADE.— While  a  combination  of  persons,  to  restrict 
ipgitimate  trnde  or  commerce  in  any  field,  may  not  interfere  with 
trade  or  individual  freedom,  yet  overt,  unlawful  acts  by  two  or 
more  of  Its  members,  acting  by  agreement  to  carry  out  Its  pur- 
poses, will  render  the  combination,  as  to  them,  nnlawfuL  (Gatzow 
V.  Buening,  17.) 

MORTGAGE. 

See  Agency,  1;  Chattel  Mortgage;  Corporations,  7,  8,  24;  Homestead, 
2,  8;  Mechanic's  Lien,  8;  Trust,  8. 

MOTION. 
Bee  Trial  a 

MUNICIPAL  CORPORATION. 

1.  MUNICIPAL  CORPOR.\TIONS  CANNOT  HOLD  LAND  IN 
TRUST  FOR  RELIGIOUS  PURPOSES.  Hence,  there  can  be  no 
dedication  to  a  municipal  corporation,  as  trustee,  for  such  purposes. 
(Maysville  v.  Wood,  355.) 
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2.  MUNICIPAL  CORPORATIONS-ILLEGAL  ORDINAXPF 
flUIT  TO  ENJOIN  ENFORCEMENT  OP.-To  prevent  a  multiplicity 
of  suits,  persons  who  follow  one  certain  occupation  and  whose 
rights  and  liabilities  are  Identical,  may  Join  in  one  suit  to  restrain 
the  enforcement  of  an  alleged  Illegal  ordinance  requiring  them  to 
obtain  a  license,  when  each  is  threatened  with  a  prosecution  for  non- 
compliance with  such  ordinance.     (Wilkie  v.  Chicago,  182.) 

3.  MUNICIPAL  CORPORATIONS  -  POWER  TO  LICENSE 
OCCUPATIONS.— A  city  has  no  inherent  power  to  license  any  occu- 
pation, or  to  exact  a  license  fee  from  any  person,  and  the  power 
so  to  do  must  be  found  in  its  charter,  and  must  be  either  expressly 
given,  or  be  a  necessary  Incident  to  the  carrying  out  of  the  power 
granted.    (Wilkie  v.  Chicago,  182.) 

4.  MUNICIPAL  CORPORATIONS  — POWER  TO  LICENSE- 
EXERCISE  OF  POLICE  POWER.-TO  justify  an  ordinance 
licensing  a  particular  occupation  as  a  proper  exercise  of  the  police 
power,  it  must  appear  that  the  requirement  of  such  license  tends 
to  promote  the  public  health,  morals,  safety,  comfort,  or  welfare, 
or  to  suppress  disease.    (Wilkie  v.  Chicago,  182.) 

5.  MUNICIPAL  CORPORATIONS.  —  THE  POWER  TO  LI- 
CENSE OCCUPATIONS  resides  in  the  legislature  primarUy,  and  it 
may  grant  the  license  directly,  or  confer  such  right  upon  municipal 
corporations.  Having  thus  delegated  its  power,  the  legislature  may, 
at  any  time  take  it  back  and  resume  the  exercise  of  the  power 
Itself.     (Wilkie  v.  Chicago,  182.) 

6.  MUNICIPAL  CORPORATIONS— INDEBTEDNESS.— Munic- 
ipal contracts,  in  so  far  as  they  affect  the  limitation  of  indebted- 
ness, must  be  tested  as  of  the  time  when  made.  (Addyston  Pipe  etc. 
Co.  V.  Corry,  812.) 

7.  MUNICIPAL  CORPORATIONS  — INDEBTEDNESS  — LIMI- 
TATION UPON.— If  a  city  has  money  on  hand,  or  provides  at  the 
time  a  present  means  of  raising  it  otherwise  than  by  loan,  It  may 
contract  for  expenditures  without  restriction,  as  there  is  no  consti- 
tutional limitation  on  municipal  expenditure,  provided  the  city 
pays  as  it  goes.  What  is  prohibited  is  the  incurring  of  debt.  (Addy- 
ston Pipe  etc.  Co.  v,  Corry,  812.) 

8.  MUNICIPAL  CORPORATIONS  -  INDEBTEDNESS  —  LIMI- 
TATIONS UPON,— If  a  contract  made  by  a  city  pertains  to  its 
ordinary  expenses,  and  Is,  together  with  other  like  expenses,  within 
the  limits  of  its  current  revenues  and  such  special  taxes  as  It  may 
legally  and  in  good  faith  intend  to  levy  therefor,  such  contract  does 
not  constitute  the  incurring  of  indebtedness  within  the  meaning  of  a 
constitutional  provision  limiting  the  power  of  municipalities  to  con- 
tract debts.    (Addyston  Pipe  etc.  Co.  v.  Corry,  812.) 

9.  MUNICIPAL  CORPORATIONS  -  INDEBTEDNESS.  —  If 
means  are  adopted  which  in  good  faith,  according  to  reasonable 
expectation,  will  produce  a  sufticient  fund  to  pay,  a  contract  en- 
tered into  on  the  faith  of  them  should  not  be  held  unlawful  on  ac- 
count of  an  unintentional  miscalculation,  or  an  accidental  and  un- 
expected failure  to  produce  the  full  result  (Addyston  Pipe  etc.  Co. 
v.  Corry,  812.) 

10.  MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS— CON- 
TRACTS.—If  a  city,  at  the  time  of  making  a  contract,  levies  a  special 
tax  In  good  faith  supposed  to  be  adequate  to  meet  it,  but  in  conse- 
quence of  five  or  flood,  or  dcoline  in  values,  the  resiilt  is  an  Insuffi- 
cient fund,  it  cannot  be  held  that  the  contract,  good  at  its  incep- 
tion, is  thereby  rendered  void,  as  in  violation  of  a  constitutional 
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restrictfon  on  munfdpal  Indebtedness.    (Addyston  Pipe  etc.  Co.  ▼. 
Corry,  812.) 

11.  MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS  —  CON- 
TRACTS.—If  a  city  provides  that  the  contract  price  of  an  improve- 
ment shall  be  paid  partly  by  money  on  hand  and  partly  by  assess- 
ments on  abutting  and  nonabuttinpr  property,  and  the  latter  proves 
not  liable  to  such  assessment,  the  loss  must  fall  upon  the  city,  al- 
tliouffh  the  contract,  as  made,  increased  the  city  debt  beyond  the  con- 
stitutional limitation    (Addyston  Pipe  etc.  Co.  v.  Corry,  812.) 

12.  CONSTITUTIONAL  LAW— LIMITATION  ON  MUNICIPAL 
INDEBTEDNESS.— Under  a  constitutional  provision  prohibiting  a 
city  from  incurring  an  aggregate  indebtedness  exceeding  five  per 
cent  on  the  value  of  the  taxable  property  within  the  city,  to  be 
ascertained  by  the  last  state  and  county  tax  list,  the  indebtedness 
of  the  city  is  not  limited  to  five  per  cent  of  its  property  subject  to 
taxation  for  city  purposes,  if  the  state  and  county  tax  lists  include 
all  property  In  the  corporate  limits,  whether  taxable  for  city  pur- 
poses or  not,    (Windsor  v.  Des  Moines,  280.) 

13.  CONSTITUTIONAL  LAW— LIMITATION  ON  MUNICIPAL 
INDEBTEDNESS— DEBT,  WHAT  IS.— If  it  is  optional  with  a 
city  whether  it  shall  pay  anything  further  on  a  contract,  such  con- 
tract does  not  create  a  debt  to  be  considered  in  ascertaining  whether 
the  city  has  exceeded  its  constitutional  limit  of  indebtedness. 
(Windsor  v.  Des  Moines,  280.) 

14.  CONSTITUTIONAL  LAW— MUNICIPAL  INDEBTEDNESS. 
BURDEN  OF  PROOF  is  upon  a  city  to  show  that  certain  contract 
liabilities  are  to  be  paid  out  of  its  current  revenues,  when  it  is 
claimed  that  such  liabilities  exceed  the  constitutional  limit  of  such. 
city'8  indebtedness.    (Windsor  v.  Des  Moines,  280.) 

15.  CONSTITUTIONAL  LAW— LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS.—A  constitutional  provision  limiting  the  indebted- 
ness of  a  city  in  any  manner  to  a  certain  amount  prohibits  such 
Indebtedness  In  the  form  of  a  bond,  note,  or  any  other  kind  of  obli- 
gation, whether  in  writing  or  by  parol,  express,  or  implied.  (Wind- 
sor V.  Des  Moines,  280.) 

16.  CONSTITUTIONAL  LAW  —  LIMIT  ON  MUNICIPAL  IN- 
DEBTEDNESS.—If  a  city  agrees  to  issue  warrants  and  levy  a  tax 
to  pay  a  contract  entered  into  by  it,  and  also  pledges  its  future 
revenues  therefor,  it  creates  an  indebtedness  within  the  meaning  of 
a  constitutional  provision  prohibiting  it  from  Incurring  an  Indebted- 
ness beyond  a  certain  amount  In  such  case  the  city  cannot  an- 
ticipate its  future  revenues  to  be  created  by  general  taxation. 
(Windsor  v.  Des  Moines,  280.) 

n.  CONSTITUTIONAL  LAW— LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS—NECESSITY AS  DEFENSE.— The  necessity  of  a 
city  for  an  electric  light  plant  is  no  defense  for  the  construction 
thereof  by  the  city,  if  such  act  increases  its  Indebtedness  beyond  the 
limit  fixed  by  a  constitutional  provision.  (Windsor  v.  Dea  Moines, 
280.) 

18.  CONSTITUTIONAL  LAW— LIMIT  OF  MUNICIPAL  IN- 
DEBTEDNESS.—The  right  of  a  city  to  levy  a  special  assessment  to 
maintain  and  operate  an  electric  plant  doeo  not  authorize  it  to  an- 
ticipate Its  future  general  revenues  in  excess  of  the  constitutional 
limit  for  the  purpose  of  erecting  such  plant  (Windsor  v.  Des 
Moines,  280.) 

19.  CONSTITUTIONAL  LAW— LIMIT  ON  MUNICIPAL  IN- 
DEBTEDNESS-FUTURE PAYMENTS  UNDER  CONTRACTS.-If 
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the  time  of  payment  for  a  contract  entered  Into  by  a  city  for  the 
erection  of  a  public  Improvement  Is  postponed  to  a  future  date, 
and  no  special  levy  of  taxation  for  the  purpose  of  erecting  such 
Improvement  Is  authorized,  the  sums  to  become  due  under  such  con- 
tract must  be  taken  Into  account  In  estimating  the  amount  of  the 
existing  municipal  indebtedness,  In  ascertaining  whether  It  ex- 
ceeds the  constitutional  limit     (Windsor  v.  Des  Moines,  2S0.) 

20.  CONSTITUTIONAL  LAW-LIMIT  OF  MUNICIPAL  TAXA- 
TION.— The  fact  that  a  city  does  not,  by  entering  Into  a  contract- 
for  the  construction  of  an  electric  light  plant,  obligate  itself  to  pay, 
more  therefor  than  It  has  theretofore  paid  for  lighting  alone,  is  not 
■defense  for  exceeding  Its  constitutional  limit  of  taxation  by  entering 
into  such  contract.    (Windsor  v.  Des  Moines,  280.) 

21.  MUNICIPAL  CORPORATIONS  —  USE  OP  STREETS  - 
POWER  OF  COURT.— A  court  cannot  prescribe  reasonable  rules 
and  regulations  for  the  use  of  the  streets  of  a  city,  but  It  may  re- 
quire the  city  authorities  to  adopt  such  regulations,  and  may  then 
pass  upon  their  validity.     (Michigan  Tel.  Co.  v.  St.  Joseph,  52*0.) 

22.  STREET  ASSESSMENTS-BOND  GUARANTEEING  WORK 
FOR  ONE  YEAR. —  A  MUNICIPAL  ORDINANCE  requiring 
a  contractor  for  street  Improvements  to  file  a  bond  guaranteeing 
the  work  for  one  year  from  injury  by  ordinary  use  Is  unauthorized. 
Increases  the  burdens  of  the  property  owner,  and  renders  the  con- 
tract and  assessment  void.  (Alameda  Macadamizing  Co.  v.  Pringle, 
124.) 

23.  STREET  IMPROVEMENTS  —  DUTY  OP  OFFICERS  — 
BONDS.— Municipal  otficers  are  charged  with  the  duty  of  seeing 
that  street  improvement  work  is  properly  done,  and  a  bond  given 
by  the  contractor  cannot  be  substituted  for  the  performance  of  this 
duty.     (Alameda  Macadamizing  Co.  v.  Pringle,  124.) 

24.  MUNICIPAL  CORPORATIONS-LIABILITY  TO  PROP- 
ERTY OWNERS  FOR  GRADING  OF  STREETS  BY  THIRD  PER- 
SONS.—A  municipal  corporation  cannot  devest  Itself  of  its  duty  to 
superintend  and  control  all  improvements  made  by  its  agents,  ser- 
vants, and  contractors;  hence,  a  municipality  which  permits  a  third 
person  to  grade  its  streets,  and  receives  and  uses  such  work  after  It 
is  done,  Is  liable  for  any  damage  caused  to  abutting  property  owners 
by  reason  of  a  change  of  grade,  whether  such  grading  was  legally 
authorized  or  merely  permitted  to  be  done.  (Kuoxville  v.  Hai'th, 
001.) 

25.  MUNICIPAL  CORPORATIONS— LIABILITY  FOR  GRAD- 
ING STREETS. — Under  a  constitutional  provision  which  prohibits 
private  property  from  being  taken  or  Injured  for  public  use  without 
Just  compensation  being  made  therefor,  a  municipal  corporation  Is 
liable  for  damage  caused  to  the  owner  of  an  abutting  lot  by  ex- 
cavating a  street  in  front  thereof.    (Eachus  v.  Los  Angeles.  147.) 

2G  TRI\L- STRIKING  OUT  EVIDENCE  -  DAMAGES— IS- 
SUES UNDER  PLEADINGS.— In  a  suit  to  recover  damages  caused 
by  street  grading,  where  the  complaint  alleges  that  the  grading 
cut  off  access  to  the  plaintiff's  property  and  utterly  destroyed  the 
value  thereof,  a  motion  to  strike  out  all  the  evidence  tending  to 
prove  damages  from  any  other  cause  than  by  cutting  off  access  to 
the  property  is  properly  denied,  where  the  answer  denies  that  any 
damage  was  done  to  the  property,  and  any  uncertainty  In  the  com- 
plaint was  waived  by  failure  to  interpose  a  special  demurrer. 
<Eachus  V.  Los  Angeles,  147.) 

See  Evidence,  12,  13;  Corporations,  7,  8. 
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MUNICIPAL  ORDINANOB. 
See  Evidence,  12,  13;  Railroad,  8-S. 

NAVIGABLE  STREAM. 
See  Waters  and  Watercourses.  1-5. 

NEGLIGENCE. 

1.  NEGLIGENCE— PROXIMATE  CAUSE.-It  Is  the  duty  of  a 
ditch  owner  to  properly  guard  a  dangerous  excavation  caused  by 
the  wash  of  his  ditch  so  as  to  prevent  animals  rightly  upon  the 
land  from  falling  therein,  and  the  fact  that  animals  Injured  by 
falling  into  such  excavation  are  driven  toward  the  ditch  by  a  snow- 
storm does  not  relieve  him  from  liability,  as  his  negligence,  and 
not  the  storm  is  the  proximate  cause  of  the  Injury.  (Big  Goose  etc. 
Ditch  Co.  V.  Morrow,  955.) 

2.  ACT  OF  GOD— FIRE  OF  INCENDIARY  ORIGIN.— Wheat 
destroyed  by  fire  of  incendiary  origin  is  not  destroyed  by  the  act 
of  God.    (Pope  V.  Farmers'  Union  etc.  Co.,  87.) 

See  Bailment;  Railroad,  1;  Telegraph  Company;  Warehouseman. 

NEGOTIABLE  INSTRUMENT. 

1.  NEGOTIABLE  INSTRUMENTS  ARE  SUCH  AS  RUN  TO 
ORDER  OF  BEARER,  payable  in  money,  for  a  certain,  definite 
sum,  on  demand,  at  sight,  or  in  a  certain  time,  or  upon  the  hap- 
pening of  an  event  which  must  occur,  and  payable  absolutely,  and 
not  upon  a  contingency.    (Hatch  v.  First  Nat.  Bank,  401.) 

2.  NEGOTIABLE  INSTRUMENTS.— CERTIFICATES  OF  DE- 
POSIT payable  in  current  funds  to  the  order  of  the  depositor  on 
return  of  the  certificate  properly  indorsed,  with  interest  at  three 
per  cent  per  annum,  if  on  deposit  six  months,  are  negotiable  instru- 
ments.    (Hatch  V.  First  Nat.  Baniv,  401.) 

3.  NEGOTIABLE  INSTRUMENTS-CERTIFICATE  OF  DE- 
POSIT—"CURRENT  FUNDS."— The  term  "current  funds,"  when 
used  in  commercial  transactions  as  the  expression  of  the  medium 
of  payment,  must  be  construed  to  mean  current  money,  and  a  cer- 
tificate of  deposit  payable  in  current  funds  is,  in  this  respect,  ne- 
gotiable.    (Hatch  V.  First  Nat  Banli,  401.) 

4.  NEGOTIABLE  INSTRUMENTS.— CERTIFICATES  OF  DE- 
POSIT made  "payable  on  their  return  properly  indorsed"  create 
no  such  contingency  as  to  payment  as  renders  them  non-negotiable. 
(Hatch  V.  First  Nat.  Banlc,  401.) 

5.  NEGOTIABLE  INSTRUMENTS— CERTIFICATES  OF  DE- 
POSIT payable  on  demand  "with  interest  at  three  per  cent  per 
annum,  If  on  deposit  six  months,"  are  not  rendered  non-negotiable 
by  such  interest  clause.    (Hatch  v.  First  Nat  Bank,  401.) 

6.  NEGOTIABLE  INSTRUMENTS-GAMBLING  CONTRACT.— 
Under  a  statute  providing  that  all  contracts  or  notes,  the  consid- 
eration whereof  shall  be  money  or  any  other  valuable  thing,  won  by 
gaming,  shall  be  utterly  void  and  of  no  effect,  a  note  given  in 
settlement  for  money  lost  by  the  maker  In  a  gambling  game  is  void, 
no  matter  in  whose  hands  It  may  be,  nor  does  the  subsequent  verbal 
promise  of  the  maker  of  the  note  to  pay  the  holder  thereof  render 
bim  liable  thereon.     (Swinney  v.  Edwards,  916.) 

See  Banks  and  Banking,  4-0;  Receiver,  2-6. 
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NEW  TRTAIi. 

1.  NEW  TRIAT^CRIMINAL  CASE— NEWLY  DISCOVERED 
EVIDENCE.— Applications  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  are  addressed  to  the  discretion  of  the  court, 
and  the  presumption  is  that  such  discretion  was  properly  exercised. 
•  People  V.  Rushing,  141.) 

2.  NEW  TRIAI^DEPUTY  SHERIFFS  AS  JURORS— CRIMI- 
NAL CASE.— A  defendant  in  a  criminal  case  Is  entitled  to  a  new 
trial,  where  two  of  the  jurors  called  as  talesmen  were  deputy  sher- 
iffs, which  fact  was  not  known  to  the  defendant  or  his  attorneys 
until  after  the  return  of  the  verdict.    (Gaflf  v.  State,  236.) 

NOTICE. 
See  Landlord  and  Tenant. 

OFFICERS. 

1.  PTTBLIC  OFFICERS  — SURETIES  — EVIDENCE  OP  IN- 
DEBTEDNESS.—Books  of  account  kept,  and  reports  and  state- 
ments made,  by  a  public  officer  in  his  official  capacity  concerning 
the  receipts  and  expenditures  of  his  office  are  admissible  as  evi- 
dence of  his  indebtedness  against  him  and  his  sureties.  (Independ- 
ent School  Dist.  V.  Hubbard,  271.J 

2.  PTTBLIC  OFFICERS— SETTLEMENT— CONCLUSIVENESS. 
If  a  re-elected  public  officer  makes  an  official  settlement  of  his 
accounts,  and  produces  the  funds  in  his  control  before  his  bond  is 
approved,  as  required  by  statute,  such  settlement  is  conclusive,  in 
the  absence  of  fraud  or  mistake,  and  no  inquiry  can  be  made  as  to 
the  source  of  the  necessary  funds.  (Independent  School  Dist.  v. 
Hubbard,  271.) 

3.  PUBLIC  OFFICERS  — SETTLEMENT  — SURETIES  FOR 
SECOND  TERM- ESTOPPEL.— If  funds  in  the  control  of  a  re- 
elected public  officer  are  not  actually  produced  on  his  settlement 
for  his  first  term  before  the  approval  of  his  bond,  as  required  by 
statute,  his  sureties  are  not  estopped  from  showing  that  a  defal- 
cation, for  which  they  are  sought  to  be  charged,  in  fact  occurred 
prior  to  the  making  and  approval  of  their  bond.  (Independent 
School  Dist.  V.  Hubbard,  271.) 

4.  PUBLIC  OFFICERS  — SETTLEMENT  — SURETIES  FOR 
SECOND  TERM— BURDEN  OF  PROOF.— If  a  re-elected  public 
officer  has  made  an  official  settlement  for  his  first  term  before  the 
approval  of  his  official  bond  for  his  second  term,  as  required  by 
statute,  the  burden  of  proof  is  on  his  sureties  to  show  a  failure  to 
produce  all  of  the  funds  in  his  control  on  such  settlement,  and  their 
misappropriation  prior  to  the  taking  efi'ect  of  their  bond.  (Independ- 
ent School  Dist.  V.  Hubbard,  271.) 

5.  PUBLIC  OFFICERS— SURETIES-DUTY  OP  OBLIGEE.— 
The  obligee  in  an  official  t)ond  is  not  bound  voluntarily  to  warn  the 
surety  of  the  known  dishonesty  of  his  principal.  (Independent 
School  Dist.  V.  Hubbard,  271.) 

6.  PUBLIC  OFFICERS  — SETTLE^IENT  — SURETIES  FOR 
SECOND  TERM.— Certificates  of  deposit  issued  by  a  solvent  banlc 
to  a  re-elected  public  officer,  and  treated  as  cash  at  his  settlement 
for  his  first  term,  must  be  treated  as  cash  in  a  suit  on  his  bond  for 
his  second  term  approved  after  such  settlement  (Independent 
School  Dist  V.  Hubbard,  271.) 
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7  PUBLIC  OFFICERS  —  SETTLEMENT  —  CONVERSION  — 
SURETIES  FOR  SECOND  TERM.— The  fact  that  money  repre- 
sented by  certificates  of  deposit  produced  by  a  re-elected  public 
officer,  and  treated  as  cash  in  his  settlement  for  his  first  term,  is 
temporarily  borrowed  on  his  private  note,  does  not  affect  the  title 
to  the  fund,  and  if  he  afterward  uses  the  money  to  pay  such  note 
this  amounts  to  a  conversion,  for  which  the  sureties  on  his  bond 
for  his  second  term,  approved  after  such  settlement,  are  liable.  (In- 
dependent School  Dist.  V.  Hubbard,  271.) 

8.  PUBLIC  OFFICERS  —  SETTLEMENT  —  SURETIES  FOR 
SECOND  TERM.— If  certificates  of  deposit  issued  by  an  insolvent 
bank  to  a  re-elected  county  officer  are  treated  as  cash  in  his  set- 
tlement for  his  first  term,  and  before  the  approval  of  his  bond  for 
his  second  term,  the  sureties  on  his  bond  for  such  second  term  are 
not  liable  for  the  loss  occasioned  thereby.  (Independent  School  Dist. 
V.  Hubbard,  271.) 

9.  PUBLIC  OFFICERS— SETTLEMENT— EVIDENCE— SURE- 
TIES FOR  SECOND  TERM.— Statements  made  by  a  re-elected 
public  officer  during  his  settlement  of  accounts  for  his  first  term 
are  admissible  in  evidence  in  an  action  on  his  official  bond  for  hia 
second  term.    (Independent  School  Dist  v.  Hubbard,  271.) 

10.  PUBLIC  OFFICERS— SURETIES  FOR  SECOND  TERM.— 
Sureties  on  the  bond  of  a  re-elected  public  officer  cannot  avoid  lia- 
bility on  account  of  false  statements  as  to  such  officers'  accounts 
made  before  their  bond  was  executed,  without  authority,  and  hav- 
ing no  connection  with  such  officer's  official  duties.  (Independent 
School  Dist.  V.  Hubbard.  271.) 

11.  PUBLIC  OFFICERS— SURETIES  FOR  SECOND  TERM.— 
Good  faith  or  diligence  in  the  obligee  in  an  official  bond  in  treating 
evidence  of  debt  as  money  in  making  a  settlement  with  a  re-elected 
officer  for  his  first  term  cannot  be  considered  in  deciding  the  ques- 
tion as  to  when  he  embezzled  public  money,  in  an  action  against 
the  sureties  on  his  bond  for  his  second  term.  (Independent  School 
Dist.  V.  Hubbard,  271.) 

12.  OFFICIAL  BONDS-OFFICIAL  RECORDS  AS  EVIDENCE 
AGAINST  SURETIES.— The  records  of  a  public  officer  kept  by  the 
incumbent  of  such  office  are  competent  evidence  against  his  sureties, 
and,  in  the  absence  of  countervailing  proof,  are  conclusive.  (Pax- 
ton  v.  State,  689.) 

13.  OFFICIAL  BONDS  —  ACCOUNTING  —  LIABILITY  OP 
SURETIES.— An  officer  who,  in  accounting  to  himself  as  his  own 
successor,  turns  over  bank  credits,  afterward  entered  as  cash  re- 
ceipts on  the  books  of  his  office,  prima  facie  relieves  the  bondsmen 
for  his  first  term  from  liability,  and  charges  his  bondsmen  for  his 
second  tenn,  with  the  amount  of  such  credits.  (Paxton  v.  State, 
689.) 

14.  OFFICIAL  BONDS— LIABILITY  OP  SURETIES— STATE- 
MENT BY  ACCOUNTING  OFFICER  AS  EVIDENCE.— A  docu- 
ment containing  an  accounting  made  by  an  officer  and  used  by  him 
in  turning  over  bis  office  to  his  successor  as  required  by  law    is 

■  competent  evidence  against  the  sureties  on  the  official  bond  of  the 
iormer  officer.    (Paxton  v.  State,  689.) 

IB.  OFFICIAL  BONDS  ARE  WITHOUT  VALIDITY  until  de* 
Hrered.    (Paxton  v.  State,  689.) 

16.  OFFICIAL  BONDS— ACCEPTANCE  BY  GOVERNOR.- The 
gOTemor  of  the  state  has  no  authority,  as  its  agent,  to  accept  the 
official  bonds  of  state  or  district  officers,  and  thereby  give  them  va» 
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Hdfty  as  a  contract.    His  sole  duty  Is  to  approve  them.    (Paxton  y 
State.  689.) 

17.  OFFICIAL  BONDS— NECESSITY  OF  FILING.— The  official 
bonds  of  state  and  district  officers  do  not  become  binding  obiiga- 
tions  until  they  have  been  filed  in  the  office  of  the  secretaiT  of 
«tate.    (Paxton  v.  State,  G89.) 

18.  INSTRUMENTS  ARE  NOT  DELIVERED  until  they  have 
passed  beyond  the  dominion,  control,  and  authority  of  the  malters, 
and  are  no  longer  capable  of  being  recalled.  Such  delivery  is  es- 
sential to  the  validity  of  an  official  bond,  and  until  so  delivered  it 
is  not  a  binding  contract.     (Paxton  v.  State,  689.) 

19.  OFFICIAL  BONDS.-MERE  APPROVAL  of  official  bonds 
^oes  not  worlv  their  acceptance,  nor  make  them  valid  couti-acts. 
^Paxton  V.  State,  689.) 

20.  OFFICIAL  BONDS— AGENCY  TO  DELIVER.— The  princi- 
pal in  an  official  bond  has  an  implied  agency  to  deliver  it  as  the 
<?ontvact  of  his  sureties.    (Paxton  v.  State,  689.) 

21.  OFFICIAL  BONDS.— POSSESSION  BY  THE  PRINCIPAL 
of  an  otticlal  bond  on  a  day  subsequent  to  that  fixed  by  statute  for 
its  delivery  carries  with  it  prima  facie  the  right  to  have  it  approved 
and  delivered.    (Paxton  v.  State,  689.) 

22.  OFFICIAL  BONDS— RIGHT  OF  SURETY  TO  REVOKE.— 

Sureties  on  an  official  bond  have  the  right  to  revolie  their  principal's 
authority  to  bind  them  at  any  time  before  the  bond  is  delivered, 
but  without  such  revocation  tlie  right  of  the  principal  to  deliver  the 
bond  and  bind  them  continues.  Until  the  sureties  are  accepted  they 
are  at  liberty  to  recede,  but  until  they  have  signified  an  intention 
to  do  so,  the  state  may  bind  them  by  accepting  tJieir  bond.  (Pax- 
ton V.  State,  689.) 

23.  OFFICIAL  BONDS— ADDITIONAL  SURETIES.— No  state 
officer  has  authority  to  demand  additional  sureties  of  another  state 
otticer  after  his  otticial  bond  has  been  duly  approved  and  filed  of 
record,  and  sureties  signing  under  such  circumstances  are  not 
bound.     (Paxton  v.  State,  689.) 

24.  OFFICIAL  BONDS— FAILURE  TO  FILE  IN  TIME.— The 
failure  of  an  officer  to  have  his  official  bond  approved  and  filed  with- 
in the  time  fixed  by  statute  creates  a  vacancy  in  the  office  to  which 
he  has  been  elected  or  appointed;  but  in  such  case  the  state  may 
waive  its  right  to  oust  the  incumbent  and  elect  to  deal  with  him  as 
■entitled  to  the  office.    (Paxton  v.  State,  089.) 

25.  OFFICIAL  BONDS  —  FAILURE  TO  FILE  IN  TIME- 
WAIVER  OF  OUSTER— ESTOPPEL  AGAINST  SURETlEiS.— If 
an  official  bond,  with  the  express  and  implied  authority  of  the  sure- 
ties, is  approved  and  delivered,  after  the  right  to  declare  a  forfeit- 
ure of  the  office  has  occurred  because  such  bond  was  not  filed  in 
time,  such  sureties  are  estopped  to  deny  the  validity  of  the  bond, 
H)n  the  ground  that  it  was  not  filed  within  the  time  fixed  by  law. 
<  Paxton  V.  State,  689.) 

26.  PUBLIC  OFFICERS— PRESUMPTION.— A  public  officer  Is 
presumed  to  faithfully  perform  the  duties  with  which  he  is  charged. 
-< Paxton  V.  State,  689.) 

27.  PUBLIC  OFFICERS— CONVERSION— EVIDENCE.— In  an 
action  for  the  specific  conversion  of  public  money  against  an  of- 
ficer and  his  sureties,  evidence  tending  to  show  that  such  officer 
paid  his  own  funds  into  tlie  public  treasury  is  not  admissible  unless 
it  appears  that  the  alleged  conversion  occurred  prior  to  such  pay- 
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ment.    Sqch  payment  does  not  answer  evidence  of  a  defalcatlott 
furnished  by  the  oflflcial  records,    (Paxton  v.  State,  689.) 

28.  PUBLIC  OFFICERS— DECLARATIONS  AS  EVIDENCE.— 
Public  corporations  act  through  thetr  officers  and  agents,  and  the 
declarations  of  the  latter,  when  made  during  the  transaction  of  of- 
ficial business,  and  in  relation  thereto,  are  admissible  in  evidence 
as  pait  of  the  res  gestae.    (Paxton  v.  State,  689.) 

See  Guardian  and  Ward. 

ORDER. 
See  Court;  Trial,  8. 

ORDINANCE. 
See  Evidence,  12,  13;  Railroad.  3-S. 

PARTIES. 

PARTIES— MISJOINDER  OF  PARTIES  cannot  be  taken  ad- 
YtLUtBige  of  by  demurrer.    (Cedar  Rapids  Nat.  Bank  v.  Lavery,  325.) 

PARTITION. 

1.  PARTITION  —  COTENANTS  —  OUTSTANDING  LIENS.  — 
A  bill  for  partition  cannot  be  maintained  by  one  cotenant  against 
another,  who  has  purchased  and  foreclosed  outstanding  mortgage 
liens  on  the  common  property,  without  tendering,  or  offering  to  pay, 
bis  proportion  of  the  amount  in  redemption  from  the  sale.  (Reed  v. 
Reed,  541.) 

2.  PARTITION— ATTORNEYS'  FEES.— Whore  a  defendant  np- 
pears  by  counsel  to  contest  a  petition  for  partition,  he  should  not  be 
required  to  pay  the  counsel  fees  of  his  adversary.  (Osborne  v.  Es- 
linger,  240.) 

PATENT. 
See  Public  Land,  3. 

PEDDLERS'  LICENSE. 
See  Interstate  Commerce,  1,  2. 

PEDIGREE. 
See  Evidence,  4-9. 

PENSION. 

1.  PENSION  MONEY  IS  EXEMPT  FROM  ANY  LEGAL  PRO- 
CESS, the  purpose  of  which  is  to  subject  it  to  the  debts  of  the  pen- 
sioner, who  has  a  right  to  dispose  of  it  in  any  manner  be  sees  fit. 
(Falkenburg  v.  Johnson,  309.) 

2.  HUSBAND  AND  WIFE  — TRANSFER  OF  PENSION 
CHECK  FROM  HIM  TO  HER— VALIDITY  OF,  AS  TO  OREDI- 
TORS.— A  check  for  pension  money  being  exempt  in  the  hands  of 
the  pensioner,  its  transfer  by  him  to  his  wife,  as  her  separate  es- 
tate, is  not  fraudulent  as  to  his  creditors,  although  the  transferee 
buys  a  note  and  mortgage  with  the  money,  and  the  husband's  credi- 
tors cannot  subject  the  note  and  mortgage  to  the  payment  of  hi» 
debts.     (Falkenburg  v.  Johnson,  309.) 
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PERPETUITIES. 

1.  PEBPETUITIES-MEANING  OF.— Under  the  rule  agalnsi 
perpetuities  a  remainder  over  need  not  vest  in  possession  wltliin  the 
period  prescribed  by  the  rule,  and  it  is  only  necessary  to  avoid  such 
rule  that  an  interest  In  such  remainder  shall  vest  within  the  period 
prescribed.    (Gates  v.  Siebert,  625.) 

2.  PERPETUITIES.— VESTED  REMAINDERS  are  not  within 
the  rule  against  perpetuities.    (Gates  v.  Siebert,  625.) 

3.  PERPETUITIES  —  VESTING  OF  REMAINDER  — CHIL- 
DREN.—Under  a  devise  to  "my  son  and  his  wife,  if  he  should  marry^ 
and  after  their  decease  to  their  children,"  the  limitation  over  to 
such  "children"  Is  not  within  the  rule  against  perpetuities,  as  upon 
the  birth  of  such  child  an  estate  In  remainder  vests  in  him  within 
the  period  prescribed  by  such  rule.    (Gates  v.  Siebert,  625.) 

4.  PERPETUITIES  — CHARITABLE  TRUSTS.— In  Maryland 
Ihe  rule  against  perpetuities  applies  to  charitable  trusts  as  well 
as  to  any  other.     (Missionary  Society  etc.  v.  Humphreys,  432.) 

5.  PERPETUITIES-DEVISE  WITH  NO  LIMIT  OF  TIME— 
TRUST.— A  devise  of  property  to  trustees  In  trust  to  collect  the 
rents  and  Income  and  to  pay  the  net  rent  to  certain  charities,  no 
limit  of  time  being  placed  on  the  duration  of  the  trust,  and  the 
intent  being  to  make  a  perpetual  provision  for  such  charities.  Is 
void  as  being  in  violation  of  tbe  rule  against  perpetuities.  (Mission- 
ary Society  etc.  v.  Humphreys,  432.) 

6.  PERPETUITIES— RULE  AGAINST— TRUST.— A  trust  au- 
thorized by  a  will,  which  requires  in  its  execution  a  period  longer 
than  a  life  or  lives  In  being,  and  twenty-one  years  and  a  fraction 
of  a  year,  so  that  the  property  is  Inalienable  during  that  time,, 
creates  a  perpetuity  and  is  void.  (Missionary  Society  etc.  v.  Hum- 
phreys, 432.) 

7.  PERPETUITIES— RULE  AGAINST— POWER  OF  SALE  A» 
AFFECTING.— Where  a  devise  in  trust  may  extend  beyond  the 
time  prescribed  by  the  rule  against  perpetuities,  the  fact  that  the 
trustees  are  empowered  to  change  the  investments  and  reinvest 
as  often  as  may  be  deemed  proper,  by  making  sales  or  otherwise, 
does  not  change  the  nature  of  the  trust  or  extricate  the  case  from 
the  operation  of  the  rule.  The  mere  possibility  of  a  continuance 
is  decisive  in  determining  the  question  of  perpetuity.  (Missionary 
Society  etc.  v.  Humphreys,  432.) 

PHYSICAL  EXAMINATION. 
See  Trial,  9. 

PLEADING. 

1.  PLEADING— AMENDMENT— ABUSE    OF    DISCRETION.— 

Under  a  statute  allowing  pleadings  to  be  amended,  "In  furtherance 
of  justice,"  the  exercise  of  the  power  to  permit  amendments  rest* 
In  the  sound  discretion  of  the  court,  and  will  not,  on  appeal,  be 
disturbed  for  an  abuse  of  discretion,  where  it  had,  In  view  of  the 
facts,  some  reasonable  ground  to  support  It.  The  legal  presump- 
tion is  that  there  was  such  ground  until  the  contrary  appears. 
(Illinois  Steel  Co.  v.  Budzisz,  54.) 

2.  PLEADING— AMENDMENT-IMPOSITION  OF  TERMS.— 
The  statute  of  Wisconsin  allowing  ple.idings  to  be  amended  upoa 
*v;icb  terms  as  may  be  just."  does  not.  under  all  circumstances,  re- 
Qii.re  the  Imposition  of  terms  as  a  condition  of  granting  leave  to 
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amend  a  pleading.  If  there  Is  neither  a  reason  for  the  infliction  of 
a  penalty,  nor  prejudice  to  the  adverse  party  of  any  kind  to  be  com- 
pensated for,  it  cannot  be  said,  on  appeal,  that  the  failure  of  the 
trial  court  to  Impose  terms  was  either  an  abuse  of  discretion  or  a 
■violation  of  any  rule  of  law.    (Illinois  Steel  Co.  v.  Budzisz,  54.^ 

3.  PLEADING— AMENDMENT  WITHOUT  IMPOSITION  OP 
TERMS— ABUSE  OF  DISCRETION.— If  the  attorney  for  the  de- 
fendants in  ejectment  fails  by  mistake  to  plead  the  statute  of  limi- 
tations for  his  clients,  who  are  poor  people,  unacquainted  with  legal 
matters,   and  other  attorneys  are  substituted,  after  the  lapse  of 

-some  twenty-one  months,  who  at  the  trial  offer  au  amended  aus\>  er 
curing  the  omission,  there  is  no  abuse  of  discretion  for  the  court, 
without  the  imposition  of  terms,  to  allow  an  amendment  pleading 
title  by  adverse  possession,  where  the  only  objection  made  to  it  ia 
want  of  power  in  the  court  to  permit  it.  (Illinois  Steel  Co.  v.  Bud- 
zisz, 54.) 

4.  PLEADING— REPETITION  OF  CAUSE  OP  ACTION.— In 
stating  several  causes  of  action,  It  Is  not  necessary  to  repeat  every 
general  averment  essential  to  each  or  common  to  all,  but  as  to 
such  matters  reference  may  be  made  to  distinct  allegations  in  a 
preceding  cause  of  action,  thereby  incorporating  them  in  a  subse- 
<iueut  cause  of  action  and  avoiding  useless  repetition.  (Ramsey  v. 
Johnson,  948.) 

5.  PLEADING— REPETITION  OP  CAUSE  OP  ACTION.— In  an 
action  to  recover  a  personal  judgment  for  rent  accmed  and  due, 
and  to  enforce  a  lien  securing  it,  both  the  debt  and  the  lien  arising 
under  one  written  instrument,  if  the  execution  of  the  contract  is 
fully  alleged  in  the  first  cause  of  action,  which  is  based  upon  the 
indebtedness,  its  execution  is  sufficiently  referred  to  in  a  second 
<!ause  of  action  based  upon  the  lien  by  stating  tliat  the  lien  was 
agreed  upon  betn'een  the  parties  under  the  terms  and  conditions 
of  said  agreement  of  lease.    (Ramsey  v.  Johnson,  94S.> 

6.  PLEADING— CROSS-BILL.— There  is  no  occasion  for  filing  a 
■cross-bill,  and  It  may  be  dismissed  where  the  relief  prayed  for  can 
be  properly  granted  under  the  answer  to  the  original  bill.  (New 
Memphis  Gaslight  Company  Cases,  880.) 

7.  PLEADING— DEFECT  IN  FORM— DEMURRER.— A  com- 
plaint defective  in  form  and  not  in  substance  can  be  attacked  ouly 
by  a  special  demurrer  on  the  ground  of  uncertainty  or  ambiguity, 
and  on  the  trial  no  objection  is  open  to  inquiry  except  the  want  of 
Jurisdiction,  or  that  it  fails  to  state  facts  sutflcient  to  constitute 
a  cause  of  action.    (Eaclms  v.  Los  Angeles,  147.) 

8.  PLEADING— EFFECT  OF  DEMURRER— ADMISSION  OP 
"WHAT.- In  a  suit  for  the  specific  enforcement  of  a  contract,  a 
demurrer  to  the  complaint  admits  the  existence  of  such  contract, 
•but  not  the  construction  placed  thereon  by  th«  plaintiff.  (Ryan  v. 
McLaue,  438.) 

n.  PLEADING  PROVISIONS  RELATING  TO  FRAUDULENT 
CONVEYANCES— SEIZURE  UNDER  LEGAL  PROCESS.— In  an 
answer  justifying  the  seizure  of  goods  under  legal  process,  where 
they  have  been  previously  transferred,  the  pleader  Is  not  required 
to  speclflcuUy  refer  to  the  provisions  relating  to  fraudulent  convey- 
itnces.  It  is  sufiicient  to  allege  that  the  goods  levied  upon  were  the 
jiroperty  of  the  person  against  whom  the  process  was  issued,  or  that 
he  had  a  leviable  or  attachable  interest  therein.  That  portion  of 
the  statute  concerninp:  fraudulent  conveyances  and  contracts,  which 
Is  waived  unless  pleaded,  reUites  to  contracts  which,  "although  pre- 
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riously  capable  of  valid  proof  by  parol  evidence,"  are  declared  to 
be  void  unless  in  writing.  (Bearing  v.  McKinnon  etc.  Hardware 
Co.,  708.) 

10.  PLEADING.— A  PRESCRIPTIVE  RIGHT  cannot  be  shown 
under  a  plea  of  the  general  issue,  but  must  be  set  up  by  special  plea. 
(Railroad  v.  Ferguson,  908.) 

See  Evidence,  10;  Lien,  2> 

PLEDGE. 

COLLATERAL  SECURITY,  HOLDER  OP  PROPERTY  FOB. 

One  who  loans  money  to  a  corporation  and  receives  its  bonds  a* 
collateral  security  Is  a  holder  of  such  bonds  for  value  In  due  course 
of  trade,  and  as  such  entitled  to  protection-  (New  Memphis  Gas- 
light Company  Cases,  880.) 

See  Corporations,  4, 19,  20. 

POLICE  POWER. 

POLICE  POWER— REGULATION  OP  VOCATION.— If  a 
▼ocatlon,  naturally  lawful,  or  the  mode  of  exercising  It,  Inflicts  in- 
jury to  the  rights  of  others,  or  is  Inconsistent  with  the  public  wel- 
fare. It  may  be  regulated  and  restrained  by  the  state,  by  the  exw- 
dss  of  its  police  power.    (State  v.  Snowman,  880.) 

See  License,  1. 

POWER  OP  ATTORNEY. 
Bee  Forgery,  1. 

PRESCRIPTION. 
See  Pleading,  lOi 

PRINCIPAL. 
See  Criminal  Law,  8,  BL 

PROCESS. 
Bee  Corporations,  26,  2T. 

PROMISSORY  NOTHi 
See  Receiver,  2-5. 

PROXIMATE  CAUSH. 
See  Negligence,  1. 

PUBLIC  LAND. 

1.  PUBLIC  LAND— SWAMP  LAND— PART  OP  SECTION  NOT 
INCLUDED  IN  PLAT— CONCLUSIVENESS  OF  DETERMINA- 
TION.—Where  the  greater  portion  of  a  section  of  government  land 
is  platted  and  listed  to  a  state  as  swamp  and  overflowed  land,  the 
remaining  lots  are  government  land,  for  their  exclusion  from  such 
platting  and  listing  is  a  determination  to  that  effect  (Bates  v.  Hal- 
stead,  70.) 

2.  PUBLIC  LANDS— SWAMP  LAND— IRREGULAR  PLAT- 
TING—CONCLUSIVENESS  OF  DETERMINATION.— ALTHOUGH 
AN  ACT  OF  CONGRESS  contemplates  that  the  selection,  platting. 
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and  listing  of  public  lands  to  a  state  as  swamp  and  overflowed  lands 
shall  comprise  only  legal  subdivisions  of  land,  nevertheless  a  plat 
which  divides  land  into  legal  subdivisions  to  a  great  extent,  yet 
l>ounds  some  of  its  sides  by  an  exterior  meandering  line,  which  line 
Includes  within  Its  limits  the  smaller  portion  of  some  subdivisions 
and  the  larger  portion  of  others,  is  a  conclusive  adjudication  by  the 
land  department  that  all  of  the  lands  so  platted  and  listed  are 
swamp  and  overflowed,  and  that  all  of  the  lands  excluded  from  the 
plat  are  not  swamp  and  overflowed,  but  belong  to  the  United  States. 
(Bates  v.  Halstead,  70.) 

3.  PUBLIC  LAND— SWAMP  LAND— FEDERAL  PATENT  TO 
8!HALLER  PART  OF  LEGAL  SUBDIVISION.— A  patent  from  the 
United  States  of  the  smaller  part  of  a  legal  subdivision  of  land, 
which  part  is  not  Included  in  a  plat  to  the  state  as  swamp  and  over- 
tlowed  land,  will  prevail  over  a  state  patent  granting  the  larger  t)art 
of  the  same   legal  subdivision,  this   part   alone  being   platted  and 

listed  to  the  state  as  swamp  and  overflowed  land.  (Bates  v.  Hal- 
stead.  70.) 

4.  PUBLIC  LAND— SUIT  TO  QUIET  TITLE-MISTAKE  OF 
LAND  DEPARTMENT.— In  a  suit  by  the  holder  of  a  United  States 
patent  to  quiet  his  title  against  the  holder  of  a  state  patent,  a  mis- 
take of  the  land  department  in  the  manner  In  which  the  land  was 
platted  and  listed  to  the  state  cannot  be  reached.  (Bates  v.  Hal- 
«tea<i,  704 

See  Contract.  9. 

QUIETING  TITLE. 
See  Public  Land,  4. 

RAILROAD. 

1.  RAILROADS  — INjtRY  TO  DE.\F  PERSON  —  NEGLI- 
-GENCE.— If  a  deaf  person  walljing  beside  a  railroad  tracls  in  a 
place  of  safety  abruptly  turns  at  a  crossing  where  a  flagman  is 
stationed,  and  attempts  to  cross  the  tracli,  when  he  Is  struclc  and 
injured  by  an  approaching  hand-car,  the  crew  of  which  have 
shouted  repeated  warnings  to  him,  but  without  attempting  to  stop 
the  car,  he  is  not  entitled  to  recover,  as,  being  In  a  place  of  safety 
tip  to  the  moment  of  the  accident,  negligence  cannot  be  imputed 
either  to  the  car  crew  or  to  the  flagman  in  not  knowing  of  plain- 
tiff's deafness  and  in  assuming  that  he  heard  and  would  heed  the 
warnings  shouted  to  him.  (Piskorowsld  v.  Detroit  etc.  Ry.  Co., 
518.) 

2.  R.ULROADS— NEGLIGENCE— SPEED  OP  TRAIN.— A  city 
ordinance  limiting  the  speed  at  which  railroad  trains  may  be  run 
within  its  limits  applies  to  all  parts  of  such  city,  whether  in  or  out 
of  railroad  yards  therein.  (Jackson  v.  Kansas  City  etc.  R.  R.  Co., 
f;50.) 

3.  RAILROADS.— ORDINANCES  REGULATING  SPEED  OF 
TRAINS  witliin  city  limits  are  police  regulations,  and  the  power  to 
thus  regulate  them  need  not  be  given  In  express  terms,  but  may  be 
implied  from  the  power  of  the  city  to  abate  nuisances  and  provide 
for  the  general  welfare.  (.Jackson  v.  Kansas  City  etc.  R.  R.  Co., 
<300.) 

4.  RAILROADS  — NEGLIGENCE -VIOLATION  OF  MUNICI- 
PAL  ORDIN.\NCB.— A  widow  is  entitled  to  recover  from  a  rail- 
road company  for  the  death  of  her  husband  caused  by  being  run 
over  by  a  train  run  at  a  greater  rate  of  speed  than  is  permitted 
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t)y  a  city  ordinance,  unless  he  was  guilty  of  negligence  contributing 
'thereto.  In  such  case  the  violation  of  the  ordinance  Is  negligence 
per  se,  and  It  Is  Immaterial  whether  or  not  there  is  a  contract  be- 
tween the  railroad  company  and  the  city  to  comply  with  such 
ordinance,  or  whether  the  former  has  in  fact  accepted  Its  provisions. 
(Jackson  v.  Kansas  City  etc.  R.  R.  Co.,  650.) 

5.  RAir.ROADS-NEGLTGBNCE— TRESPASSER— VIOLATION 
OP  ORDINANCE— EVIDENCE.— In  an  action  to  recover  for  the 
death  of  a  trespasser  on  a  railroad  track  alleged  to  have  been 
caused  by  the  speed  with  which  the  train  was  being  run  In  viola- 
tion of  a  city  ordinance,  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  death  was  caused  by  the  excessive  speed  of  the 
train,  and  the  question  whether  the  violation  of  the  ordinance  was 
the  cause  of  the  death  is  for  the  Jury  to  determine.  (Jackson  v. 
Kansas  City  etc.  R.  R.  Co.,  650.) 

6.  RAILROADS-TRESrASSERS-CARB  REQUIRED  OF.- 
The  law  requires  of  an  aged  trespasser  upon  a  railroad  track  such 
degree  of  care  and  caution  as  is  commensurate  with  his  mental 
condition,  and  the  jury  should  be  instructed  as  to  the  degree  of  care 
required  of  him,  and  as  to  what  lack  of  reason  and  understanding 
woTild  exctf^e  him  from  the  effects  of  his  own  carelessness.  (Jack- 
son V.  Kansas  City  etc.  R.  R.  Co.,  650;) 

7.  RAILROADS  — TRESl»ASSERS-PRESUMPTIONS.-An  en- 
glneer  In  charge  of  a  railroad  train  has  the  right  to  presume  that 
a  trespasser  walking  along  the  track  Is  In  possession  of  all  of  his 
faculties,  and  of  sufficient  intelligence  to  avoid  danger;  and  If  he 
Is  In  a  place  of  safety  when  the  engineer  first  discovers  him,  the 
latter  has  a  right  to  presume  that  he  will  not  go  upon  the  track  In 
front  of  the  approaching  train,  and  need  make  no  effort  to  stop 
until  he  discovers  that  the  trespasser  intends  to,  or  is  starting  to 
go  upon  the  track;  but  It  Is  then  his  duty  to  use  all  reasonable 
means  at  his  command,  consistent  with  the  safety  of  the  train  and 
its  passengers,  lo  avoid  injuring  the  trespasser  on  the  track.  (Jack- 
son V.  Kansas  City  etc.  R.  R.  Co.,  650.) 

8.  RAILROADS— CONTRIBUTORY  NEGLIGENCE.— If  an  old 
man,  impaired  In  mind  and  body.  Is  In  the  habit  of  wandering  away 
from  home,  but  not  Into  places  of  danger,  and  on  a  certain  occasion 
thus  wanders  away  and  gets  upon  a  railroad  track,  where  he  is 
Jiilled  by  a  passing  train,  the  fact  that  his  wife,  also  an  aged  woman, 
was  temporarily  away  from  home  on  business  at  the  time  of  the 
accident.  Is  not  such  contributory  negligence  on  her  part  as  pre- 
vents her  from  recovering  for  his  death.  (Jackson  v.  Kansas  City 
etc.  R.  R.  Co.,  650.) 

9.  RAILRO.VDS- LIABILITY  FOR  SETTING  FIRES -AP- 
PROVED APPLIANCES.— Under  a  statute  relieving  a  railroad 
company  from  liability  for  fire  set  by  a  locomotive  engine  whose 
machinery,  smokestack,  or  fire-boxes  are  in  good  order  and  prop- 
erly managed,  and  if  all  reasonable  precautions  are  taken,  the  com- 
pany is  not  liable  upon  proof  that  the  appliances  used  to  prevent 
or  limit  the  escape  of  sparks  and  fire  are  of  such  pattern  as  are  In 
common  use  by  careful,  experienced,  and  prudent  railroad  opera- 
tors in  that  kind  of  business  at  that  time.  (Peter  v.  Chicago  etc. 
R.  R.  Co.,  500.) 

10.  RAILROADS  -  LIABILITY  FOR  SETTING  FIRES.— A 
railroad  company  Is  under  obligation  to  use  the  same  degree  of 
care  to  prevent  setting  out  fire  from  Its  locomotives  on  a  braiKa 
line  running  Into  a  lumber  district  as  It  Is  on  other  points  ou  its 
joad.    (Peter  v.  Chicago  etc.  R.  R.  Co.,  500.) 
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11.  RAILROADS-LIABILITY  FOR  SETTING  FIRES.— OON^ 
TRIBUTORY  NEGLIGENCE  Is  not  available  as  a  defense  under 
a  statute  fixing  the  liability  of  railroad  companies  for  flree  set  out 
by  their  locomotives,  unless  such  defense  is  expressly  enumerated 
therein.    (Peter  v.  Chicago  etc.  R.  B.  Co.,  500.) 

12.  RAILROADS— LIABILITY  FOR  SETTING  FIRES-NEG- 
LIGENCE OF  PLAINTIFF.— if  lumber  is  burned  by  fire,  set  out 
by  a  locomotive  engine,  the  fact  that  the  lumber  was  piled  eight 
feet  from  the  track  Is  not  such  an  act  of  negligence  as  prevents 
the  owner  from  recovering  for  Its  loss.  (Peter  v.  Chicago  etc.  R.  R. 
Co..  500.) 

13.  RAILROADS— LIABILITY  FOR  SETTING  FIRES— IN- 
SURED PROPERTY. —The  fact  that  lumber  bripned  by  fire  set 
out  by  a  locomotive  engine  was  insured  at  the  time  of  loss  does 
Dot  affect  the  owner's  right  to  recover  from  the  railroad  company. 
(Peter  v.  Chicago  etc.  R.  R.  Co.,  500.) 

See  Eminent  Domain. 

BBCBIVBR. 

1.  RECEIVERS  FOR  RAILROADS-APPOINTMENT  OF— 
INSUFFICIENT  EQUIPMENT.— A  court  should  not  refuse  to  ap- 
point a  receiver  for  the  road  and  property  of  a  railroad  company,  at 
the  instance  of  a  judgment  creditor,  for  the  reason  that  the  road 
is  not  sufllciently  equipped  to  enable  a  receiver  to  properly  operate 
it.    (Ball  v.  Maysville  etc.  R.  R.  Co..  3G2.) 

2.  RECEIVERS— AUTHORITY  TO  MAKE  NOTES.— A  receive- 
authorized  to  buy  material  has  no  implied  power  to  execute  notes 
In  payment  therefor,  and  he  Is  Individually  liable  thereon,  though 
both  parties  intended  to  bind  the  maker  as  receiver  and  not  in- 
dividually.    (Peoria  Steam  Marble  Works  v.  Hickey,  296.) 

.3.  RECEIVERS— LIABILITY  ON  NOTES.— A  receiver  has  no 
principal  behind  him  for  whom  he  can  promise  and  he  alone  is  In- 
dividually liable  on  notes  executed  by  him  as  receiver  without  ex- 
press authority,  nor  can  such  notes  be  reformed  so  as  to  speak  the 
true  intent  of  the  parties.  (Peoria  Steam  Marble  Works  v.  Hickey, 
296.) 

4.  RECEIVERS--NOTES  EXECUTED  BY— REFORMATION.— 
If  one  court  appoints  a  receiver  without  authorizing  him  to  execute 
notes,  another  court  has  no  jurisdiction  to  reform  such  notes  so  as 
to  make  them  speak  the  intent  of  the  parties  and  bind  him  as  re- 
ceiver only.    (Peoria  Steam  Marble  Works  v.  Hickey,  296.) 

6.  RECEIVERS— NOTES  EXECUTED  BY— RATIFICATION.- 
An  order  of  court  confirming  a  receiver's  report  showing  liability 
existing  against  the  funds  in  his  hands,  but  not  referring  to  notes 
executed  therefor,  is  not  a  ratification  of  the  act  of  the  receive 
in  executing  such  notes  without  express  authority.  (Peoria  Steam 
Marble  Works  v.  Hickey,  29U. 

G.  RECEIVERS— SALE  AFTER  FINAL  JUDGMENT-nJURIS- 
DICTION.— Where  a  receiver  has  been  appointed  to  take  charge 
of  property  pending  a  suit  for  divorce,  but  who  does  not  take  pos- 
session of  any  property,  the  object  of  his  appointment  and  the 
functions  invested  In  him  terminate  with  the  entry  of  final  judg- 
ment, after  which  the  court  has  no  jurisdiction  to  direct  the  receiver 
to  sell  the  property  in  question,  to  satisfy  a  simple  money  Judg> 
inent  for  alimony.    (White  v.  White,  150.) 
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7.  receivers— power  to  appoint— enforce  money 
JUDGMENT.— The  power  of  a  court  to  appoint  a  receiver  exists 
only  In  the  cases  provided  by  statute;  hence  a  statute  providing  for 
such  appointment  "after  judgment  to  carry  the  judgment  Into 
effect,"  applies  only  to  cases  where  the  judjnnent  affects  specific 
property,  and  has  no  application  to  a  simple  money  Judgment, 
which  can  b«  enforced  by  a  writ  of  execution.  (Whit©  v.  Wliite, 
150.) 

BEINSURANCB. 

See  Insurance,  27. 

BENT. 
See  Assignment,  1,  2. 

REPLEVIN. 

1.  REPLEVIN  AGAINST  ONE  WHO  HAS  LOST  POS- 
SESSION.—If  a  vendee  fraudulently  purchases  certain  chattels,  he 
Is  not  answerable  In  an  action  of  replevin  for  their  recovery,  where, 
prior  to  a  demand  for  their  return,  and  l)efore  the  commencement 
of  the  action,  they  are  talien  from  him  by  process  legal  as  to  him, 
such  as  a  writ  of  execution,  and  not  by  any  voluntary  act  on  his 
part.     (Sinnott  v.  Felock,  736.) 

2.  REPLEVIN- MATTER  IN  ISSUE— DAMAGES.— In  an  action 
of  replevin  the  Inquiry  Is  as  to  property  in  possession  and  wrong- 
fully withheld  at  the  time  of  the  commencement  of  the  suit,  and 
there  can  be  no  recovery  of  damages  for  any  property  which  the 
defendant  did  not  have  or  control  at  such  time.  (Burr  v.  McCallum, 
677.) 

RES  JUDICATA. 
Bee  Judgment,  3-7;  Marriage  and  Divorce,  7. 

REVENUE   LAW. 

1.  INTERNAL  REVENUE  ACT— FAILURE  TO  STAMP  AS- 
SIGNMENT OF  MORTGAGE.— An  assignment  of  a  mortgage, 
from  which  the  proper  revenue  stamps  have  been  Inadvertently 
omitted  at  the  time  It  was  made.  Is  not  thereby  rendered  void  un- 
der the  Internal  revenue  act,  which  provides  that  such  Instruments 
shall  be  Invalid  and  of  no  effect  if  the  person  who  transfers  them 
has  omitted  to  stamp  them  with  Intent  to  evade  the  provisions  of 
the  act,  since  such  provision  applies  only  to  those  instruments  on 
which  stamps  have  been  omitted  with  intent  to  evade  the  law,  and 
does  not  relate  to  an  innocent  failure  to  stamp  an  instrument. 
(Wingert  v.  Zelgler.  453.) 

2.  INTERNAL  REVENUE  ACT— FAILURE  TO  STAMP  IN- 
STRUMENT—EFFECT OF  SUBSEQUENT  STAMPING.— Under 
the  internal  revenue  act,  the  record  of  the  assignment  of  a  mort- 
gage is  not  void  by  reason  of  not  being  stamped,  but  is  only 
prohibited  from  being  used  in  evidence  before  It  is  stamped, 
and  when  tliat  is  done  by  the  collector,  upon  being  satisfied  that 
the  stamp  was  omitted  through  inadvertence  and  not  willfully,  and 
the  clerk  has  noted  that  fact  upon  the  original  record  as  authorized 
by  the  act,  the  right  to  use  the  assignment  is  restored,  and  relates 
back  to  the  time  it  was  made,  subject  only  to  rights  acquired  in 
good  faith  In  the  meantime,  and  consequently  a  sale  under  such 
assignment  is  valid  and  enforceable.     (Wingert  t.  Zeigler,  463.) 

Am.  St.  Rep..  Vol.  LXXX-66 
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REVIVOR  OF  SUIT. 
Bee  Marriage  and  Divorce,  4,  Bp 

EULJE  IN  SHELLEY'S  CASE. 
See  Wills.  14-10. 

SALE. 
See  Damages,  7-9. 

SETTING   FIRES. 
8ee  Negligence,  2;  Railroads,  O-lft. 

BHEEP-KILLING  DOG. 
See  Animals. 

SHELLEY'S  CASa 
See  Wills,  14-16. 

BPECIAL  VERDICT. 
See  Trial,  6.  7. 

BPBCIFIC  PERFORMANGB. 

1.  SPECIFIC  PERFORMANCE  —  PURCHASE  OF  CORPO- 
KATE  STOCK  — PRIOR  VALID  POOLING  AGREEMENT.— A 
-contract  for  the  purchase  of  corporate  stock,  made  subject  to  the 
provisions  of  a  prior  pooling  agnceement  which  declares  that  no 
sale  shall  be  made  without  the  concurrence  of  the  holders  of 
three-fourths  of  the  pooled  stocli,  cannot  be  specifically  enforced 

•even  if  the  pooling  agreement  is  valid,  where  such  contract  of  sale 
has  never  been  concurred  In  by  the  holders  of  three-fourths  of  the 
spooled  stock.    (Ryan  v.  McLane,  438.) 

2.  SPECIFIC  PERFORMANCE— PURCHASE  OF  CONTROL- 
LING INTEREST  IN  CORPORATION— SELLERS  ACTING  FOR 
•OTHER  STOCKHOLDERS.— A  contract  for  the  purchase  of  the 
stock  of  a  quasi  public  corporation,  whose  object  is  to  gain  the 

•control  of  such  corporation,  where  the  sellers  are  a  committee 
representing  themselves  and  all  other  stockholders  who  join  them 
by  a  certain  date,  and  the  contract  contemplates  a  purchase  of  all 
the  stock  pooled,  and  shows  on  its  face  an  intention  to  protect 
all  the  stoclcliolders,  and  the  purchaser  knows  that  the  sellers  are 
acting  for  the  benefit  of  all  the  stockholders,  and  that  they  have 
no  authority  to  sell  without  the  consent  of  the  holders  of  three- 
fourths  of  the  stock  for  whom  they  were  acting,  such  contract 
cannot  be  specifically  enforced  against  the  sellers  representing 
merely  the  stock  which  they  held  at  the  time  the  contract  was 
made,  since  tills  would  be  inequitable  and  unreasonable.  (Ryan  v. 
McLane,  438.) 

3.  SPECIFIC  PERFORMANCE  RESTS  IN  THE  SOUND  DIS- 
CRETION of  a  court  of  equity.  It  is  a  matter  of  grace  and  not  of 
right,  and  will  never  be  decreed  where  the  equity  of  the  case  is 
not  clear.    (Ryan  v.  McLane,  438.) 

4.  SPECIFIC   PERFORMANCE— PURCHASE   OF    STOCK    IN 
'CORPORATION  —  PRIOR  POOLING  AGREEMENT  —  MUTUAL- 
ITY.—Wliere  a  contract  for  the  purchase  of  all  the  stock  of  a  cor- 

j>oration  which  sliall    be  pooled    by  a  certain  date  is  made  with 
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Itnowledge  of  and  reference  to  a  prior  pooling  agreement  between 
the  sellers  and  other  stockholders  to  the  effect  that  no  stock  should 
T)e  sold  without  the  concurrence  of  the  holders  of  three-fourths  of 
the  stock  held  by  the  signers  of  the  pooling  agreement,  the  sellers 
being  a  committee  representing  the  other  stockholders,  and  where 
the  purchaser  makes  a  deposit  with  the  committee  which  Is  to  be 
forfeited  In  ease  he  falls  to  accept  and  pay  for  all  such  pooled 
fltock  within  forty  days,  such  agreement  Is  not  an  absolute  contract 
of  purchase  and  sale,  but  a  mere  offer  or  option,  which  cannot  be 
specifically  enforced  for  want  of  mutuality.  (Ryan  v.  McLane,  438.) 
5.  SPECIFIC  PERFORMANCE— PURCHASE  OF  CORPORATE 
STOCK— PRIOR  VOID  POOLING  AGREEMENT.— A  contract  for 
the  purchase  of  corporate  stock,  made  subject  to  the  provisions  of 
a  prior  pooling  agreement,  cannot  be  specifically  enforced  if  such 
pooling  agreement  is  declared  void,  as  it  would  be  inequitable  to 
*nfoi-ce  it    (Ryan  v.  McLane,  438.) 

STAMP. 
See  Revenue  Law. 

STATUTE. 

1.  STATUTES.— IN  THE  INTERPRETATION  of  a  Statute  re- 
course is  properly  had  to  the  decisions  of  the  courts  which  have 
placed  a  constnictlon  upon  It  in  the  state  In  which  it  Is  enacted. 
Such  decisions  are  deemed  essentially  part  of  the  law  Itself.  (Lam- 
berton  v.  Grant,  415.) 

2.  STATUTES— CONSTRUCTION.— If  plain  and  unambiguous 
words  or  phrases  are  employed  In  a  statute,  they  should  not  be 
restricted  in  their  operation  by  reference  to  the  policy  of  the  law, 
unless  that  policy  is  clearly  Indicated  in  the  act  itself.  (First  Nat 
Bank  v.  Ludvigsen,  928.) 

See  Constitutional  Law. 

STATUTE  OF  FRAUDS. 

1.  STATUTE  OF  FRAUDS  — PAROL  AGREEMENT  CON- 
CERNING LAND— PART  PERFORMANCE.— A  parol  agreement 
by  parents  to  deed  their  farm  to  their  son,  subject  to  their  life 
estate,  if  he  will  surrender  a  lease  held  by  him  and  come  to  live 
with  them,  is  taken  out  of  the  statute  of  frauds  by  his  accepting 
such  offer  and  performing  the  conditions  imposed  by  the  contract 
(Pike  v.  Pike,  488.) 

2.  CONTRACTS.— THE  STATUTE  OF  FRAUDS  is  as  applicable 
to  executory  as  to  executed  contracts.    (Weeks  v.  Orle,  410.) 

3.  CONTRACTS— STATUTE  OF  FRAUDS.— If  there  are  two 
separate  contracts  for  the  sale  of  different  articles,  the  acceptance 
and  receipt  of  one  of  the  articles  do  not  take  the  contract  for 
the  other  out  of  tlie  statute  of  frauds;  but  if  there  is  but  one  con- 
tract for  the  sale  of  the  two  articles,  negotiated  It  may  be  succes- 
sively, delivery  and  acceptance  of  one  of  the  articles  takes  the 
other  out  of  the  statute.     (Weeks  v.  Crle,  410.) 

4.  CONTRACTS  —  STATUTE  OF  FRAUDS.— AOOEPTANCB 
and  receipt  of  part  of  the  articles  purchased  under  one  contract 
of  sale,  or  of  all  of  one  class  of  articles  so  purchased,  necessarily 
takes  the  whole  contract  out  of  the  statute  of  frauds.  (Weeks  v. 
Crie.  410.) 
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5.  CONTRACTS— STATUTE  OF  FRATTDS.— The  nppl'.cation  of 
the  statute  of  frauds  in  the  case  of  the  purchase  of  a  number  of 
articles  at  the  same  transaction  depends  upon  whether  there  is 
one  contract  or  more,  in  many  instances,  and  the  fact  that  a  sep- 
arate price  is  ajrreed  upon  for  each  article,  or  even  that  each  article^ 
is  laid  aside  as  purchased,  makes  no  difference  so  long  as  the  dif- 
ferent purchases  are  so  connected  in  time  and  place,  or  in  the  con- 
duct of  tlie  parties,  that  the  whole  may  be  fairly  considered  as 
one  transaction.    (Weeks  v.  Crie,  410.) 

See  Vendor  and  Vendee,  1-4. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

SUBROGATION. 
See  Insurance,  17-22. 

SUNDAY. 

1.  SUNDAY-GAMES— BASEBALL.— A  Statute  making  It  a 
misdemeanor  to  be  guilty  of  horseracing,  cock  fighting,  or  playing  at 
cards  or  games  of  any  kind  on  Sunday  does  not  include  the  game  of 
baseball.    (Ex  parte  Neet,  638.) 

2.  SUNDAY— GAMES— BASEBALL.— Athtetlc  games  and  sports^ 
such  as  baseball,  on  Sunday,  are  not  unlawful  unless  expressly  de- 
clared to  be  so  by  statute.    (Ex  parte  Neet,  638.) 

See  Habeas  Corpus,  2. 

SURETYSHIP. 

Se«  Oorporations,  18;    Guaranty;  Guardian  and  Ward;   Mechanic's 

Lien,  6;  Officers,  1-22. 

SWAMP  LAND. 
See  Public  Land. 

TAXATION. 

1.  TAXATION  —  SPECIAL  ASSESSMENTS  — EFFECT  OP 
PAYMENT.— A  special  assessment  Is  a  charge  upon  the  specific 
land  benefited,  and  not  against  the  owner  thereof.  The  payment 
of  such  assessment,  even  through  mistake  and  by  one  having  no 
interest  In  the  land,  discharges  both  the  land  and  the  owner  from 
further  liability  thereon.    (Hudson  v.  People,  1G6.) 

2.  TAXATION— SPECIAL  ASSESSMENT- EFFECT  OF  PAY- 
MENT.—If  payment  of  a  special  assessment  is  voluntarily  made 
to  the  collector,  even  by  one  who  has  no  interest  in  the  land,  the 
collector  has  no  power  to  hear  evidence  and  decide  whether  the 
assessment  was  paid  deliberately  and  with  a  full  knowledge  of 
the  facts,  or  under  some  mistake  or  misapprehension.  (Hudson  v. 
People,  106.) 

3.  TAXATION  —  SPECIAL  ASSESSMENTS-RESTORATION 
AFTER  PAYMENT.— If  a  special  assessment  has  been  voluntarily 
paid,  even  through  mistake,  by  one  who  has  no  interest  in  the 
land,  and  such  payment  has  been  received  by  the  county  officers, 
the  assessment  is  discharged  by  the  payment,  and  it  cannot  be 
revived  or  restored  and  the  land  rendered  subject  to  sale  by  the 
act  of  the  county  officers  in  refunding  the  money  paid,  canceling 


Index.  1045 

the  entry  of  payment,  and  destroying  the  receipt  therefor.  Such 
payment  voluntarily  made  cannot  be  recovered.  (Hudson  v.  Peo- 
ple, 166.) 

See  Municipal  Corporation,  17,  21,  22. 

TELEGRAPH  COMPANY, 

1.  TELEGRAPH  CO^IPANIES^DEGREES  OP  NBGLIGENCB 
— FINDING.— Degrees  of  care  and  of  negligence  are  recognized  la 
California:  and  In  a  suit  to  recover  damages  for  a  mistake  in  the 
transmission  of  a  telegraphic  message,  a  finding  that  tlie  telegi'aph 
company  was  not  guilty  of  any  negligence  whatever  is  equivalent 
to  an  express  finding  that  such  company  used  great  care  in  the 
transmission  and  delivery  of  the  message,  within  the  meaning  of 
a  statute  requiring  a  carrier  of  messages  to  use  great  care  and 
♦Viligence  in  their  transmission  and  delivery.  (Colt  v.  Western  Union 
Tel.  Co.,  153.) 

2.  TELEGRAPH  CO^IPANIES— LIMITATION  OF  LIABIL- 
ITY—UNREPEATED  MESSAGE.— The  sender  of  a  telegraphic 
message  is  bound  by  a  stipulation  contained  In  a  written  message 
that  the  telegraph  company  will  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for  nondelivery  of  an  un- 
repeatefl  message,  and  in  such  case  he  can  recover  only  where 
the  company  is  guilty  of  willful  misconduct  or  gross  negligence 
in  the  performance  of  Its  duty.  (Colt  v.  Western  Union  Tel.  Co., 
153.) 

3.  TELEGRAPH  COMPANIES  — LIMITING  LIAPJLITY - 
CONTRACT  BINDING  ON  RECEIVER  OF  MESSAGE.— Where 
the  sender  of  a  telegraphic  message  acts  as  the  agent  of  the  re- 
ceiver, the  contract  made  by  the  sender  with  the  telegraph  com- 
pany is  binding  on  the  receiver  of  the  message.  (Colt  v.  Western 
Union  Tel.  Co..  153.) 

4.  TELEGRAPH  COMPANIES— ACTION  BY  RECEIVER  OF 
MESSAGE- CONTRACT  OR  TORT.— Where  no  question  of  privity 
of  contract  arises  between  the  sender  and  the  receiver  of  a  tel- 
egraph message,  the  receiver  may  rest  his  right  of  action  against 
the  telegraph  company  on  tort  for  a  breach  of  public  duty;  but 
where  the  receiver  Is  a  party  to  a  special  contract,  either  directly 
or  indirectly  through  the  sender  as  his  agent,  and  brings  his  action 
against  the  company,  he  must  stand  upon  his  contract  rights.  (Coit 
V.  Western  Union  Tel.  Co.,  153.) 

5.  TELEGRAPH  COMPANIES-GROSS  NEGLIGENCE— AT- 
MOSPHERIC  DISTURBANCE.- A  finding  that  a  telegraph  com- 
pany was  not  guilty  of  gross  negligence  In  sending  a  message  will 
not  be  disturbed,  where  the  mistake  was  occasioned  by  atmos- 
pheric disturbances,  but  the  wire  was  otherwise  in  good  working 
•order,  and  more  than  two  hundred  messages  were  correctly  sent 
the  same  night;  the  mere  fact  that  a  storm  was  raging  over  the 
route  will  not  of  Itself  establish  gross  negligence  in  attempting 
ito  forward  a  message.    {Coit  v.  Western  Union  TeL  C5a,  163.) 

TORT. 
See  Action,  2;  Conversion. 

TRADEMARK. 
See  Labor  Union. 
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TRADE  NAME. 

1.  TRAT)E?tIARKS— TRADE  NAMES.— The  name  of  an  artist, 
author,  musician,  or  lawyer  is  not  regarded  as  a  trade  name,  and,  a» 
Buch,  salable  or  assignable.    <Blakely  v.  Sousa,  821.) 

2.  TRADE  NAMES— BANDMASTER.— The  representative  of  a 
deceased  musical  manager  under  whom  a  celebrated  bandmaster 
was  engaged  during  his  lifetime  has  no  right  to  the  use  of  such 
bandmaster's  name  after  the  death  of  such  manager.  (Blakely  v.. 
Sousa,  S21.JI 

TRADE  UNION. 

See  Labor  Union. 

TRESPASSER. 
See  Railroads,  5,  6. 

TRIAI*. 

1.  TRIAL— IMPANELING  JURY.— It  Is  not  a  prejudicial  error 
to  remove  a  juror  on  a  peremptory  challenge  after  a  refusal  to  dis- 
charge him  on  a  challenge  for  cause,  where  no  objection  is  made 
to  the  jury  as  finally  impaneled.    (Bergman  v.  Hendrickson,  47.) 

2.  JURORS  — DISQUALIFICATION  — DEPUTY  SHERIFFS.— 
A  sheriff,  whose  salary  is  paid  out  of  fees  earned  and  collected, 
has  such  a  pecuniary  interest  in  securing  convictions  in  criminal 
cases  that  his  deputies,  as  his  emploj'es,  are  not  competent  to  serve 
as  jurors  in  such  cases.    (Gaff  v.  State,  235.) 

3.  JURORS  — COMPETENCY— CHALLENGE  FOR  CAUSE- 
CONSTITUTIONAL  GUARANTY.— Although  a  statute  professes  to 
give  all  the  grounds  of  challenging  jurors  for  cause,  the  constitu- 
tional guaranty  of  an  impartial  jury  will  not  be  allowed  to  be  de- 
stroyed by  the  legislature's  omission  of  grounds  that  clearly  ren- 
der the  juror  incompetent.    (Gaff  v.  State,  235.) 

4.  TRIAL  BY  JURY— BASIS  FOR  CHALLENGE.— In  impanel- 
ing n  jury  called  to  try  an  action,  defended  upon  the  ground  that 
the  acts  complained  of  were  done  in  pursuance  of  the  by-laws  of 
a  liverymen's  union,  to  which  the  defendants  belonged,  the  jurors 
may  properly  be  asked,  as  a  basis  for  challenge,  whether  they  are 
biased  against  unions.     (Gatzow  v.  Buening,  17.) 

5.  TRIAL— IMPANELING  JURY— WAIVER  OF  OBJECTIONS. 
A  failure  to  object  to  a  collected  jury  waives  any  objections  to  the 
Improper  exclusion  of  questions  put  to  them  on  their  examination. 
(Gutzow  V.  Buening,  17.) 

6.  TRIAL.—  THE  RIGHT  TO  A  SPECIAL  VERDICT  IS  ABSO- 
LUTE, under  the  Wisconsin  statute,  if  requested  before  argument 
to  the  jury,  and  it  Is  the  duty  of  the  trial  court  to  prepare  its  form. 
Hence,  if  a  special  verdict  is  requested,  before  any  argument  to 
the  jury,  It  is  error  for  the  court  to  shift  such  duty  to  the  moving 
party  and  then  to  deny  his  motion  as  coming  too  late,  where  it  Is 
renewed  at  the  close  of  argument  and  questions  are  submitted  for 
the  approval  of  the  court.    (Gatzow  v.  Buening,  17.) 

7.  TRIAI^DENIAL  OF  REQUEST  FOR  SPECIAL  VERDICT. 
It  is  not  material  error,  when  the  facts  admitted  or  established  be- 
yond a  reasonable  controversy  by  the  evidence  leave  nothing  to  sub- 
mit to  the  jury  except  the  amount  of  the  damages,  to  deny  a  re- 
quest for  a  special  verdict.    (Gatssow  v.  Buening,  17.) 
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8.  MOTIONS  AND  ORDERS— REVIVAL  OP  ACTION,  ORDER: 
'AS  TO— NECESSITY  OP  COURT'S  SIGNATURE— OBJECTION- 
VALIDITY  OF.— An  order  tbat  a  suit  be  revived  should  besigned  by 
the  court,  but  if  signed  by  the  attorneys,  It  will  be  treated  as  if  signed; 
by  the  court  where,  upon  the  showing  made,  the  court  wouid  have- 
granted  the  order  as  of  course.  Hence,  an  objection  first  made  up- 
on the  trial,  when  the  plaintiff  seelis  to  make  out  his  case,  that  the 
testimony  cannot  be  received,  because  the  suit  has  not  been  re- 
vived, should  be  overruled,  where  the  defendant  made  no  objection, 
when  the  new  declaration  was  filed  and  pleaded  only  the  general, 
issue.    (Ferguson  v.  Wilson,  543.) 

9.  TRIAL-PHYSICAL     EXAMINATION     OP     PLAINTIPP — 
REFUSAL  OP,  NOT  ERROR.  WHEN.— The  plaintiff  in  an  actloft 
for  damages  for  permanent  injuries  to  his  person  may,  in  the  dis- 
cretion of  the  court,  be  required  to  submit  to  a  medical  examina- 
tion by  experts,  in  cases  where  discovery  of  the  truth  will  more- 
liljely  result  with  than  without  the  examination,  and  the  ends  of 
justice  be  thereby  better  subserved;  but  there  is  no  error  In  refus- 
ing the  defendant's  request  to  have  the  plaintifC's  person  exam- 
ined by  competent  physicians  and  surgeons  selected  by  the  de- 
fendant, where  a  witness  and  physician  has  already  made  an  exam- 
ination, and  where  a  more  certain  ascertainment  of  the  facts  could 
not  be  elucidated  by  any  further  expert  examination.    (Belt  Electric 
Line  Co.  v.  Allen,  374.) 

10.  TRIAI^EVIDENCB-PLBADING.— PlalntlfiT  must  establish 
his  case  by  a  preponderanie  of  evidence,  and  defendant  cannot  be 
deprived  of  his  right  to  compel  him  to  so  do  by  an  amendment  of 
the  petition  after  trial  and  verdict.  (Omaha  Bottling  Co.  v.  Thieler, 
673.) 

11.  TRIAL— CRIMINAL  CASES— .JUDGE  CANNOT  DIRECT 
VERDICT. — A  trial  judge  cannot  compel  a  verdict  of  guilty  in  a 
felony  case  by  instructing  the  jury  that  it  is  their  duty  to  return 
such  a  verdict,  when  some  of  the  jurore  are  not  willing  to  do  so. 
He  cannot,  in  so  many  words,  direct  them  to  bring  in  a  verdict  of 
guilty.  Hence,  it  is  reversible  error  to  instruct  the  jury  to  return 
such  a  verdict;  that  there  is  nothing  else  for  them  to  do;  and  that 
any  individual  juror  who  sets  himself  up  against  the  plain  instruc- 
tion of  the  court  violates  his  oath  as  a  juryman.  (People  v.  War- 
ren, 582.) 

TROVER. 

See  Conversion. 

TRUSTS. 

1.  TRUST  FUNDS— IDENTITY— CLAIM  AGAINST  BSTATET 
OP  DECEASED  PERSON.— The  beneficiary  of  a  trust  fund  held; 
by  a  decedent,  who  is  able  to  identify  such  fund,  may  enforce  the- 
trust  without  presenting  his  claim  against  the  estate  within  the 
time  required  by  law.     (Byrne  v.  McGrath,  127.) 

2.  TRUST  FUND  —  IDENTIFICATION  —  INVESTMENT  IN 
DRUG  BUSINESS.-In  a  suit  to  enforce  a  trust,  evidence  that  the 
trustee  employed  the  trust  fund  of  two  thousand  five  hundred  dol- 
lars, to  which  was  added  five  hundred  dollars  of  his  own,  in  the 
purchase  of  a  drug  store,  stoclJ,  and  fixtures,  and  that  the  business 
was  carried  on  at  a  profit  until  the  trustee's  death,  sufficiently 
identifies  the  trust  fund,  and  a  contrary  finding  by  the  trial  court  is. 
against  the  evidence.    (Byrne  v.  McGrath,  127.) 
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3.  TRUST  FUND— ADVANCEMENT  BY  FATHER— MING- 
GLING  OF  FUNDS.— Where  a  father,  who  holds  two  thousand  five 
hundred  dollars  in  trust  for  the  support  of  his  children,  adds  there- 
to five  hundred  dollars  of  his  own  money  and  invests  the  whole 
In  a  drug  business,  the  father's  investment,  if  not  deemed  an  ad- 
^ancement,  simply  gives  him  an  undivided  interest  In  the  concern, 
or,  if  considered  as  a  mingling  of  his  property  with  trust  funds,  the 
whole  belonsjs  to  such  fund  on  the  principle  of  accession.  (Byrne  v. 
McGrath,  127.) 

4.  TRUST  FUND  —  WHAT  CONSTITUTES  — IDENTIFICA- 
TION— DRUG  BUSINESS.— Where  trust  funds  have  been  invested 
In  a  drug  business,  the  question  of  identity  does  not  relate  to  the 
specific  items  of  stock  and  fixtures  constituting  the  drug  store  at 
the  time  of  the  purchase,  but  to  the  drug  store  itself,  which  is  to  be 
regarded  collectively  as  a  thing  or  entity  distinct  from  the  material 
things  momentarily  constituting  It    (Byrne  v.  McGrath,  127.) 

5.  TRUST  FUND-RIGHT  OF  BENEFICIARY  AS  AGAINST 
CREDITOR.— Beneficiaries  of  a  trust  fund  held  by  a  deceased 
trustee,  and  which  has  been  identified,  may  enforce  such  trust 
against  the  administrator,  and  a  general  creditor  of  the  deceased, 
who  gave  him  credit  upon  the  belief  that  he  owned  the  trust  prop- 
erty, has  no  equities  superior  to  theirs,  and  cannot  object  to  its 
enforcement.    (Byrne  v.  McGrath,  127.) 

6.  TRUST  — DEATH  OF  TRUSTEE  —  APPOINTMENT  OF 
NEW  TRUSTEE.— Where  property  is  held  by  a  father  in  trust  for 
the  maintenance,  support,  and  education  of  his  children,  the  trust 
does  not  terminate  with  the  father's  death,  and  a  new  trustee  will 
be  appointed  to  take  charge  of  the  trust  fund.  (Byrne  v.  McGrath, 
127.) 

7.  TRUST  —  WILL  —  REMAINDER  UNDISPOSED  OF— SUC- 
CESSION.—Where  a  wife  by  her  will  leaves  property  to  her  hus- 
band in  trust  for  the  maintenance,  support,  and  education  of  their 
children,  the  remainder,  not  being  disposed  of  by  such  will,  passes 
by  intestate  succession  one-third  to  the  father  and  two-thirds  to  the 
children.    (Byrne  v.  McGrath,  127.) 

8.  TRUST  DEEDS— GRANTOR  RESERVING  RIGHT  TO  SELL 
—WHETHER  VITIATE  DEED.— A  mortgage  or  trust  deed  which 
reserves  to  the  mortgagor  the  right  to  sell  or  exchange  the  proi:>erty 
covered  by  the  conveyance  when  deemed  expedient  Is  not  vitiated 
by  such  reservation,  since  this  power  does  not  involve  the  power  to 
convey,  which  is  alone  in  the  trustee,  and  a  complete  conveyance 
can  be  made  only  by  the  trustee  and  for  the  pui-poses  of  the  trust. 
(New  Memphis  Gaslight  Company  Cases,  880.) 

Bee  Municipal  Corporations,  1;  Perpetuities. 

TRUST  DEED. 
See  Trust.  & 

UNDUE  INFLUENCB. 
See  Wills,  3-5. 

UNLAWFUL  COMBINATION. 

See  Monopoly. 

VACCINATION. 
See  Board  of  Health.  8. 
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VENDOR  AND  VBNDEB. 

1.  VENDOR  AND  PURCHASER— STATUTE  OP  PRAUDS- 
PAROL  SALE  OF  LANDS— IMPROVEMENTS.— Cue  who  enters 
upon  land  under  a  parol  contract  to  convey,  and  who  places  valuable 
and  permanent  improvements  thereon,  has  an  equitable  cause  of 
action  against  the  vendor  who  repudiates  the  contract  and  refuses 
to  convey.  While  such  contract  cannot  be  specifically  enforced,  the 
vendor  is  liable  to  the  vendee  for  the  value  of  the  improvements. 
<Luton  V.  Badham,  783.) 

2.  VENDOR  AND  PURCHASER- PAROL  SALE  OP  LANDS- 
RECOVERY  FOR  IMPROVEMENTS— POSSESSION.— The  rlRht 
of  a  purchaser  who  has  entered  upon  land  under  a  parol  contract 
and  made  valuable  and  permanent  improvements  to  enforce  pay- 
ment for  such  Improvements  is  based  upon  fraud,  and  not  upon  pos- 
session; hence  a  purchaser  may  recover  the  value  of  such  improve- 
ments even  though  he  is  out  of  possession.    (Luton  v.  Badham,  7S3.) 

8.  VENDOR  AND  PURCHASER— PAROL  CONTRACT— IM- 
PROVEMENTS— EVIDENCE.— That  a  person  was  induced  to  place 
valuable  permanent  improvements  upon  land  by  reason  of  a  promise 
to  convey  the  same  to  him,  may  be  proved  by  parol  evidence  when 
the  vendor  denies  the  contract    (Luton  v.  Badham,  783.) 

4.  STATUTE  OF  FRAUDS— PAROL  CONTRACT  TO  SELL 
LAND— PLEADING.— A  parol  contract  for  the  sale  of  land  is  not  a 
void  contract,  but  voidable,  and  in  a  suit  to  enforce  it  the  vendor 
may  avoid  it  either  by  pleading  the  statute  of  frauds  or  denying 
the  contiact.    (Luton  v.  Badliam,  783.) 

See  Statute  of  Frauds,  1. 

VERDICT. 
See  Trial,  6,  7,  IL 

WAGERING    CONTRACT. 
See  Negotiable  Instrument,  0. 

WAGES. 
See  Constitutional  Law,  22. 

WAREHOUSEMAN. 

1  WAREHOUSE  RECEIPT  — CONTRACT  TO  RETURN 
WHEAT— DAMAGE  BY  THE  ELEMENTS— ACT  OF  GOD.— A 
warehouse  receipt,  by  the  terms  of  which  a  defendant  promises  to 
return  the  wheat  stored  upon  the  surrender  of  such  receipt,  "damage 
by  the  elements  excepted,"  imposes  an  absolute  liability  to  return 
the  wheat,  unless  prevented  from  so  doing  by  the  act  of  God,  "dam- 
ages by  the  elements"  being  the  equivalent  of  the  phrase  "act  of 
God."    (Pope  V.  Farmers'  Union  etc.  Co.,  87.) 

2.    WAREHOUSE  RECEIPT— DAMAGE  BY  THE  ELEMENTS 

NEGLIGENCE.— Under  a   contract    to  return    wheat   absolutely, 

damage  by  the  elements  excepted,  it  is  no  defense  for  a  defendant 
to  show  that  the  wheat  was  destroyed  without  negligence  upon  his 
part,  but  he  must  show  that  the  wheat  was  In  fact  destroyed  or 
damaged  by  the  elements.    (Pope  v.  Farmers'  Union  etc.  Co.,  87.) 
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waters  and  wateroourses. 

1.  NAVIGABLE  STREAMS.— A  river  which  is  in  fact  navigable 
at  certain  seasona  of  the  year  during  good  tides  to  light  draught 
boats  is  a  navigable  stream,  whether  it  has  been  declared  so  by  the 
legislature  or  not.    (Railroad  v.  Ferguson,  9U8.) 

2.  NAVIGABLE  STREAMS-BRIDGES.— A  STATE  LEGISLA- 
TURE may  authorize  the  construction  of  a  bridge  over  a  stream  en- 
tirely within  the  limits  of  the  state,  notwithstanding  such  bridge 
might  worli  inconvenience  to  the  right  of  navigation.  (Railroad  v. 
Ferguson,  908.) 

8.  NAVIGABLE  STREAMS  —  BRIDGES  —  OBSTRUCTING 
NAVIGATION.— Under  a  general  authority  to  build  bridges  over 
streams,  a  railroad  must  so  construct  its  bridges  as  not  to  interfere 
unnecessarily  with  the  navigation  of  the  streams.  (Railroad  v.  Fer- 
guson, 90S.) 

4.  NAVIGABLE  STREAMS-RIGHT  TO  OBSTRUCT— PfeB- 
SCRIPTION.— The  right  to  obstruct  a  navigable  stream  by  means 
of  an  unauthorized  railroad  bridge  cannot  be  acquired  by  prescrip- 
tion.   (Railroad  v.  Ferguson,  908.) 

5.  NAVIGABLE  STREAMS— QUESTION  OP  FACT.— The  ques- 
tion of  the  navigability  of  a  stream  Is  one  of  fact,  to  be  determined 
by  the  jury.    (Railroad  v.  Ferguson,  908.) 

6.  NAVIGABLE  STREAMS— TITLE  BETWEEN  HIGH  AND 
LOW  WATER  MARK.— If  a  navigable  stream  is  made  the  bound- 
ary by  the  state,  the  title  passes  to  low- water  mark,  with  the 
qualification  that  between  high  and  low  water  mark  the  grantee 
can  use  the  land  for  his  own  private  purposes,  provided  that,  in; 
such  use,  he  does  not  interfere  with  the  public  rights  of  navigation, 
fishery  and  Improvement  of  the  stream.  (Freeland  v.  Pennsylva- 
nia R.  R.  Co.,  850.) 

7.  ALLUVION  IS  AN  ACCUMULATION  OF  SAND,  earth,  and 
loose  stones  or  gravel  brought  down  by  a  river,  which,  when  spread 
out  to  any  extent,  forms  what  Is  called  alluvial  land.  It  is  an  ad- 
dition made  to  the  land  by  a  washing  of  the  seas  or  rivers,  and  Its 
chief  characteristic  is  its  imperceptible  increase,  so  that  it  cannot 
be  perceived  how  much  is  added  in  each  moment  of  time.  (Free- 
land  V.  Pennsylvania  B.  R.  Co.,  850.) 

8.  ALLUVION.— A  RIPARIAN  OWNER  ON  A  NAVIGABLE 
STREAM  HAS  A  RIGHT  to  remove  and  sell  sand  which  has  been 
deposited  as  alluvion  between  high  and  low  water  mark  on  the 
banks  of  a  stream,  as  against  a  railroad  company,  which,  for  Its 
own  purposes  and  not  for  the  Improvement  of  the  stream,  erects  an 
o))structlon  on  the  opposite  bank  so  as  to  change  the  current  and 
sweep  away  the  sand  and  prevent  all  future  alluvion.  In  such  case 
the  riparian  owner  is  entitled  to  recover  damages,  both  for  the  sand 
thus  swept  away  and  for  the  loss  of  future  alluvion.  (Freeland  v. 
Pennsylvania  E.  B.  Co.,  850.) 

Bee  Irrigation. 

WILLS. 

1.  WILLS— PUBLICATION— ATTESTATION.— If  a  will  Is  read 
over  In  the  presence  and  hearing  of  the  testator  and  the  subscribing 
witnesses,  and  he  says  that  "that  Is  all  right,"  and  signs  his  name 
thereto,  and  such  witnesses  sign  their  names  thereto  as  witnesses, 
this  is  equivalent  to  a  formal  publication  and  attestation  of  the 
,wllL    (Schierbaum  v.  Schemme,  ($04.) 
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2.  WILLS  —  MENTAL  CAPACITY  —  EVIDENCE.— If  the  sub- 
scribing witnesses  to  a  will  testify  that  the  testator  was  of  sound 
mind  at  tlie  time  of  its  execution,  the  trial  court  should  withdraw 
the  Issue  of  mental  incapacity  from  the  jury  by  a  peremptory  in- 
struction in  the  absence  of  substantial  evidence  to  the  contrary. 
(Schierbaum  v.  Schemme,  604.) 

8,  WILLS— UNDUE  INFLUENCE— BURDEN  OF  PROOF.— If 
a  will  is  shown  to  have  been  executed  according  to  law  by  a  per- 
son of  sound  mind,  the  burden  of  proving  that  it  is  the  result  of 
fraud  and  undue  influence  is  upon  the  contestant  who  makes  the 
charge,  and  the  mere  fact  that  it  apparently  unjustly  discriminates 
against  one  of  the  testator's  children,  in  favor  of  another,  does  not 
shift  the  burden  of  proof  on  that  other  to  account  therefor.  A 
man  has  the  right  to  will  his  property  to  whomsoever  he  chooses, 
and  the  beneficiary  is  not  bound  to  account  for  his  choice.  (Schier- 
baum v.  Schemme,  604.) 

4.  WILLS— UNDUE  INFLUENCE— EVIDENCE.— Undue  Influ- 
ence in  the  execution  of  a  will  cannot  be  presumed  from  a  mere 
coincidence  of  opportunity  to  influence,  but  affirmative  proof  of 
such  undue  influence  is  required  to  be  made,  either  by  direct  facts 
shown,  or  of  facts  or  circumstances,  from  which  undue  influence 
results  as  a  reasonable  and  fair  infereace,  and  not  as  a  mere  con- 
jecture.   (Schierbaum  v.  Schemme,  604.) 

5.  WILLS-UNDUE  INFLUENCE.— DECLARATIONS  OF  THE 
TESTATOR  after  making  the  will  as  to  the  causes  which  Induced 
him  to  make  it  are  incompetent,  and  should  be  rejected  as  hearsay 
on  the  issue  of  fraud  or  undue  influence  in  the  execution  of  the 
will.    (Schierbaum  v.  Schemme,  604.) 

6.  WILLS— EVIDENCE.— ADMISSIONS  OP  DEVISEE  are  not 
admissible  in  evidence  against  another  devisee  claiming  under  the 
same  will.    (Schierbaum  v.  Schemme,  604.) 

7.  WILLS— DISCRETIONARY  POWER  OP  SALE— ADMINIS- 
TRATOR WITH  WILL  ANNEXED.— In  order  that  a  power  of  sale 
contained  in  a  will  shall  pass  to  the  administrator  with  the  will 
annexed,  it  must  be  for  an  administrative  purpose,  and  not  to  exe- 
cute a  collateral  trust.  A  discretionary  power  of  sale  given  by  a 
foreign  will  to  an  executor  named  therein  does  not  pass  to  an  ad- 
ministrator with  the  win  annexed  so  as  to  authorize  a  sale  of  lands 
without  authorization  of  the  probate  court,  and  for  a  purpose  not 
administrative.  And  this  is  true,  although  by  the  law  of  the  state 
of  the  domiciliary  administration  an  administrator  with  the  will 
annexed  is  given  the  same  power  to  sell  lands  as  the  person  named 
in  the  will  as  executor.    (Grouse  v.  Peterson,  89.) 

S.  WILLS  —  EQUITABLE  CONVERSION  OP  LAND  INTO 
MONEY.— IN  CALIFORNIA,  the  fact  that  both  the  real  and  per- 
sonal estate  of  a  testator  is  distributed  as  one  fund  raises  no  pre- 
sumption of  an  equitable  conversion  of  land  Into  money,  since  both 
species  of  property  descend  by  the  same  rale  and  the  executor  and 
the  probate  court  have  the  same  control  over  each.  (Crouse  ▼. 
Peterson,  89.) 

n.  WILLS -POWER  OP  SALE  — ADMINISTRATOR  WITH 
WILL  ANNEXED. — Where  a  direction  contained  in  a  will  to  sell 
land  is  imperative,  but  discretion  is  given  as  to  the  time  of  sale,  or 
the  terms,  or  price,  the  power  passes  to  the  administrator  with  the 
will  annexed.     (Crouse  v.  Peterson,  89.) 

10  WILLS  -  CHILDREN  -  VESTED  REMAINDER.-Under  a 
devise  to  an  unmarried  "son,  and  his  wife,  if  he  should  marry,  and 
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after  their  decease  to  their  children,*'  the  word  "chndren"  consti- 
tutes a  class  In  whom  the  remainder  vests,  the  Individual  share  of 
each  child  being  subject  to  diminution  or  increase  as  births  or 
<leaths  may  occur.    (Gates  v.  Siebert,  625.) 

11.  WILLS— CHILDREN.— The  word  "children,'*  tised  In  a  will, 
means  legitimate  children,  unless  something  else  appears  to  indicate 
that  a  different  meaning  is  intended.    (Gates  v.  Siebert,  625.) 

12.  PARENT  AND  CHILD— RIGH'fS  OP  LEGITIMATE  CHILD 
UNDER  WILL.— Under  a  statute  which  makes  a  child  born  before 
the  marriage  of  its  parents,  who  afterward  marry,  and  it  receives 
the  recognition  of  its  father,  legitimate,  it  is  entitled  to  share  with 
other  offspring  born  of  the  marriage  under  a  devise  to  such  father's 
"cliildren."    (Gates  v.  Siebert.  625.) 

13.  WILLS— RIGHT  OF  LEGITIMATED  CHILD.— If  a  testator 
■devises  land  to  his  unmarried  son  and  his  wife,  if  he  should  marry, 
jind  after  their  decease  to  their  children,  and  such  son's  first  wife, 
after  giving  birth  to  a  child,  dies,  followed  by  the  death  of  such 
child,  after  which  the  son  marries  again,  and  in  so  doing  recognizes 
and  legitimatizes  a  child  born  to  his  second  wife  before  their  mar- 
riage, such  child  becomes  one  of  the  children  of  the  testator's 
son  within  the  meaning  of  the  will,  and  the  estate  In  remainder  re- 
opens and  lets  in  such  child  and  the  after-born  children  of  the  sec- 
■oud  marriage.     (Gates  v.  Siebert,  625.) 

14.  WILLS— RULE  IN  SHELLEY'S  CASE.— If  there  appears  on 
the  face  of  a  will  sufficient  to  show  that  the  word  "issue"  was  In- 
tended to  have  a  less  extended  meaning  than  that  of  a  word  of 
limitation,  and  to  be  applied  only  to  children  or  to  descendants  of 
a  particular  class  at  a  particular  time,  it  must  be  construed  as  a 
word  of  purchase  and  not  of  limitation.    (McCann  v.  McCann,  846.) 

15.  WILLS— RULE  IN  SHELLEY'S  CASE.— A  devise  of  land  to 
a  son  for  his  natural  life,  and  "at  his  death  to  his  next  nearest 
blood  relations,  share  and  share  alike,"  creates  only  a  life  estate 
in  such  son,  if  the  other  provisions  of  the  will  indicating  a  general 
scheme  of  distribution  show  that  the  testator  did  not  intend  to  use 
the  words  "nearest  blood  relations,"  as  meaning  heirs  generally. 
(McCann  v.  McCann,  840.) 

16.  WILLS— RULE  IN  SHELLEY'S  CASE,— To  bring  a  devise 
within  the  rule  in  Shelley's  Case,  the  limitation  must  be  to  the 
heirs  in  fee  or  in  tail  as  a  nomen  collectlvum  for  the  whole  line 
■of  inheritable  blood.  If  the  testator  annexes  words  of  explanation 
to  heirs,  or  heirs  of  the  body,  as  to  heirs  now  living,  or  the  like, 
using  the  term  as  mere  descriptio  personarum,  or  for  the  specific 
designation  of  individuals,  a  new  inheritance  is  thereby  grafted 
upon  the  heirs  to  whom  the  estate  is  given,  and  they  take  as  pur- 
•chasers.    (McCann  v.  McCann,  846,) 

See  Perpetuities. 

WITNESS. 
1.  WITNESSES  -  SUIT  AGAINST  ADMINISTRATOR  —  EVI- 
DENCE.— Under  a  statute  providing  that  in  actions  against  admin- 
istrators neither  party  can  testify  against  the  other  "as  to  any 
transactions  with  or  statements  by  the  testator,"  a  plaintiff  may 
testify  that  he  has  a  letter  in  his  possession  and  that  the  letter  is 
In  the  handwriting  of  the  deceased,  since  these  are  Independent 
facts  and  do  not  constitute  transactions  with  or  statements  by  th« 
deceased.    (Miunls  v.  Abrams,  013,) 
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2.  WITNESSES-CROSS-EXAMINATION— CONVEHSATTOK— 
If  a  witness,  on  his  examination  in  chief,  testifies  as  to  part  of  a 
conversation,  or  as  to  part  of  a  transaction,  the  whole  conversatioo 
or  the  whole  transaction  may  properly  be  shown  on  cross-examina- 
tion.   (People  V.  Warren,  5S2.) 

3.  CRIMINAL  LAW  — REBUTTAL  EVIDENCE —  IMPEACH- 
MENT.—Where  a  defendant  testifies  on  cross-examinaUon  that  he 
never  had  a  particular  conversation  with  certain  indiyiduals,  re- 
buttal testimony  to  the  effect  that  he  did  have  such  conversation  is 
aAmissible  for  the  purpose  of  impeachment.  (People  y.  Rushing^ 
141.) 

4.  CRIMINAL  TRIAL-FAILURE  OP  DEFENDANT  TO  EX- 
AMINE WITNESS.— An  attorney  for  the  prosecution  may  comment 
before  the  jury  on  the  failure  of  the  defendant  to  examine  a  wit- 
ness  which  he  had  subpoenaed  for  himself.    (State  y.  Costner,  809.) 

5.  CRIMINAL  TRIAL  —  FAILURE  TO  CALL  WITNESSES  — 
COMMENT  BY  ATTORNEY.— In  a  prosecution  for  burglary,  where 
there  is  some  evidence  that  the  defendant,  about  the  hour  of  the 
burglary,  went  to  the  house  of  one  of  the  state's  witnesses  and  spent 
the  balance  of  the  night,  the  attorney  for  the  prosecution  may  prop- 
erly comment  before  the  jury  on  the  failure  of  the  defendant  to  call 
a  witness  to  show  where  he  spent  the  night    (State  t.  Costner,  809.) 

6.  EVIDENCE- CONTRACTS.— It  Is  not  competent  for  a  wit- 
ness to  testify  that  a  certain  contract  was  or  was  not  made.  Ha 
may  state  what  was  said  or  done  and  the  conclusion  la  (or  tba 
court  or  (or  tbo  Jury.    (Durlacher  y.  Frazer,  918.) 

See  Byidenceu 
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